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MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


THE different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘“‘ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
‘“‘ Referred to,’? which come at the end of the group and are arranged inécr se in chrono- 
logical order. Cases which annotate the annctated case generally arc grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 


“ APPLIED ”’ (Apld.).— This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 


‘‘ APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 


** CONSIDERED ” (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 


‘" DISTINGUISHED ”’ (Distd.).—-This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 


** DOUBTED ”’ (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 


“‘ EXPLAINED ”’ (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 


** EXTENDED ”’ (Extd.).—Compare ‘‘ APPLIED,” supra. 


*““ FOLLOWED "’ (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 


*“ Not FoLLowep ” (N.F.).—Compare ‘‘ FOLLOWED,”’’ supra, to which it is the adverse. 

*“* OVERRULED ” (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 


* REFERRED "’ (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated; and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 


** MENTIONED ”’ (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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SUB-SECT. 2. ACCOUNTS AND AUDIT ‘ . : , ; : i : : 39 


A. Accounts . ; : ; . : . : : : . . : 39 
B. Audit ; . : . : : : : , . : : 40 


(a) In General , : : ; : ; : ; : : ; 4) 

(6) Remedy of Persons aggrieved by Decision of Auditor ; , : 41 

SUB-SECT. 3. ADJUSTMENT OF PRopERTY, DEBTS AND LIABILITIES . ; ‘ ‘ 42 
Sect. 5. LEGAL PROCEEDINGS , ‘ ; i ’ ‘ : : ; , : 42 


PART VI. THE PORT SANITARY AUTHORITY . , ; ‘ : : 42 


PART VII. THE BOROUGL ., F ‘ : 5 ; : ; : ; ' 
Sect. 1. THr MUNICIPAL CORPORATION 


SUB-sEcr. 1. IN GENERAL f ; ‘ ‘ . ; , ; ; ‘ 
SUB-SEcCT. 2. Style OF CORPORATION ‘ ‘ ; ; : : : : 
SUB-SECT. 3. CONTINUITY OF CORPORATION : . : : : 
SUB-SECT. 4. True CHARTER , : ; : : : : ‘ : 5 
A. In General , . F ; ; 5 ‘ ; : ; 
B. Petition for Incorporation — . . . ; ; : 
C. Validity : : . ; ; : : ‘ ; ; ; : 
D. Effect of Charter : : 4 , : ‘ ‘ ‘ ; ‘ ; 


E. Surrender , 
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SUB-SECT. 5. DISSOLUTION 
SuB-SEcT. 6. THE BURGESSES 
A. In General ; 
B. Rights of Burgesses 
SUB-SECT. 7. CORPORATE OFFICE 
A. In General . 
LB. Acceptance and Refusal 
C. Acting without Acceptance or r during Disqualification 
D. Validity of Acts of Pie wrcee rs Officers . 
EK. Kxemptions : ; 
KF. Resignation 
G. Avoidance . 
SUB-SECT. 8. CORPORATE Pores 
A. In General . 
B. Real Property 
(a) Acquisition . 
(0) Alienation 
i. In General 
ii. By Sale 
iil. By Lease 
iv. By Mortgage 
C. Charity Property. ; ; , ‘ 
ID. Protection of Open Spaces. See OPEN SPACES. 
SUB-SECT. 9. CORPORATION BOOKS AND DOCUMENTS 
Secr. 2.0 GOVERNMENT OF THE MUNICIPAL BOROUGH 
Sub-sEecT. 1. Tire Councn, 
A. In General . 
B. Powers 
(a) In General . : 
(0) Limitation of Powers 
(c) sua of Powers 
. In General . 
ii Liability for Injury 
lili. Remedies of Persons Aggrieve “ 
©. Liabilities 
D. Proceedings 
i. Committees 
Sun-sEecrT. 2. TH CouNCILLors 
A. Election 
B. Qualifications 
C. Disqualifications . 
(a) Non-Residence . 
(6) Holding Office or Place of Profit: 
(c) Holding Incompatible Office 
(dq) Clergyman or Minister . 
(ec) Share or Interest in Contract 
(f) Bankruptcy. : ; 
(g) Corrupt Practice at Election ; 
(h) Continuous Absence 
ID. Avoidance of Office 
K. Removal 
¥. Personal Liability for Corporate Acts 
SuB-sSECT. 3. THE ALDERMEN. 


SuB-SECT. 4. THE MAYOR 


A. In General . ‘ ‘ 
B. Mayor de facto 


Subs-sEctT. 5. THe DEputy Mayor 
Secr. 8. OFFICERS AND SERVANTS 
Sus-srecr. 1. IN GENERAL 
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SuB-SEcT. 2. OFFICERS . 
A. In General . : 
LB. The Town Clerk . 
(a) In General 
(b) Incompatible Offices 
(c) Removal ; : 
(d) Remuneration . 
(e) Duties, Rights and Tiabilities- 
('. The Treasurer 
ID. Other Officers 
SUB-SECT. 3. SERVANTS . 
SEcT. 4. CONTRACTS 
SEecrT. 5. FINANCE : ; : 
SuB-SECT. 1. Time BorovuGH Funb 
A. Payments In 
B. Payments Out. 
(«r) “~ of Fund 
. In General : : 
ii Costs of Legal Pieecedines : 


iii. Costs in relation to Parliamentary Bills 


iv. Expenses of Quarter Sessions 
v. Expenses under Vagrancy Acts. 


See Poor LAW. 


vi. Costs of Appeals from Licensing Justices 


Vii. Expenses in connection with Elections and Election Pe Giants 


vill. Expenses of the Borough Police 
ix. Other Payments 
(4) Out of Surplus 
(c) Control by Court . 


SuB-srecr, 2. Tre Borovalit Rate. Sec RATES AND RATING. 


SUB-SECT. 3. BORROWING ; . 
SUuB-SECT. 4. ACCOUNTS AND AUDIT 
A. Accounts 


B. The Auditors 
% The Audit 


SUB-SECT. 5. DEBTS INCURRED BEFORE MUNICIPAI. 


Srecr. 6. FREEMEN . : 
SUB-SECT. ]. STATUS AND Ge ainiGaTiONs 


SUB-SECT. 2. ADMISSION AND REMOVAL AND WRONGFUL K XERCISE OF OFFICE . 


Sun-SsEcT. 3. RIGHTS IN CORPORATE PROPERTY 
SuB-SECT. 4. THe FREEMEN'’S Rot, 

SEcT. 7. BOUNDARIES . ; 

Secr. 8. LEGAL PROCEEDINGS 
SUB-SECT. 1]. IN GENERAL P ; 
SUB-SECT. 2. PROCEEDINGS BY BOROUGHS 


SUB-SECT. 3. PROCEEDINGS AGAINST BOROUGHS AND THEIR Gsriecns 


A. In General . 


B. Statutory Peatection: See PUBLIC AUTHORITIES. 


C. Particular Proceedings 
(a) Mandamus d ; ' 
In General . : . 
i. Purposes for which granted 
li. Procedure 
(b) Certiorari . 
) Quo Warranto 
(d) Scire facias . 
(ce) Injunction 
I). Practice and Procedure 
(a2) Discovery. ; 


(b) Enforcement of Judgments and Orders 


E. Costs 


CORPORATIONS ACT, 
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Srecr. 9. Byr-Laws . 
Stccr. 10. Tuk BoroucH Civin Court . 


PART VIII. THE COUNTY BOROUGH 


PART IX. THE QUARTER SESSIONS BOROUGH . 


PART X. THE RURAL DISTRICT . 
Sect. 1. IN GENERAL . 


Sect. 2. THe Rurant Districkr Councit, 
Surn-sect. 1. IN GENERAL : ; : 
SuUB-SECT. 2. POWERS, DUTIES AND LIABILITIES 
SUB-SECT. 3. CONTRACTS 
SUB-SECT. 4. OFFICERS : : 
SuB-SEcT. 5. MEETINGS AND COMMITTEES 
SecT. 3. BOOKS AND DOCUMENTS 
Secor. 4. FINANce : : 
SuBs-SEcT. 1]. Turk CoMMoN FUND 
SUB-SECT. 2.0 EXPENSES 
SUB-SECT. 3. BORROWING 
Secor. 5. LEGAL PROCEEDINGS 
SuB-sEcT. 1. IN GENERAT, : 
SuUB-SECT. 2. IOENFORCEMENT OF J)UTIES 


PART XAT. UNITED DISTRICTS 


PART ATT. THE COUNTY 
Sect. 1. IN GENERAL 
Secr. 2. BOUNDARIES 
Serer. 3.0 Tike County CouNcIL 
SuB-sECT. 1. IN GENERAL ; ; ; 
SuBp-sEcT. 2. THE ALDERMEN AND COUNCLILLOLS 
SUB-SECT. 3.0 POWERS, DUTIES AND LIABILITIES 
A. In General . ; ‘ ; 
B. Powers etc. Transferred to Council 
(. Powers etc. Transferred to Joint) Committees 
ID. Control of Other Districts —. : 
(a) In General. ; : : . 
(6) Alteration, Creation and Division of Areas 
(c) Knforcement of Duties 
KE. Delegation of Powers 
SuUB-SECT. 4. PROCEEDINGS 
SUB-SECT. 5. COMMITTEES 
A. In General . : : ‘ ; . . 
BK. Joint Committees of County and Other Councils 
(. Standing Joint Committee of Council and Quarter Sessrons 
SEcT. 4. OFFICERS AND SERVANTS . : . ‘ : ; 
SuB-sECT. 1. THe CLERK OF THE PFACE AND OF THE COUNTY COUNCIL. 
Sun-secT. 2. THE County TREASURER 
SuB-sEcT. 38. Tue Country SURVEYOR 
SUB-SECT. 4. THE CORONER 
Sun-seer. 5. OTHER OFFICERS 
SecT. 5. FINANCE : : . ; ; ; 
Susp-sect. 1. Tre County Funp . : : ; 
SuB-secT. 2. Tue CouNTY RATE. See RATES AND RATING. 
Sun-sEct. 3. BORROWING ; 
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LocaL GOVERNMENT. 


SuB-sEcT. 4. RELATIONS WITH OTHER AUTHORITIES . : 


A. The Exchequer . : . 
B. Boroughs 


(a) Adjustment 


(b) Liability for County Rate. 


(c) 


(d@) Contribution to Cost of Borough Police. 


See RATES AND RATING. 
I:xpenses of General and Quarter Sessions ; 


See POLIce. 


(e) Penalties and Fees Received by the Clerk of the Peace 


(} ) Maintenance ot Main Roads . 


(7) Maintenance of County Bridges 

(hk) Expenses in Connection with Diseased Asniinils 

(i) Other Expenses 
C. District Councils . 
DD). Board of Guardians and Hanae y ‘Nuthorities 
E. Other Counties. . : 


SUB-SECT. 5. 


SUB-SECT. 1. 
SUB-SECT. 2. 


ACCOUNTS AND AUDIT 
Secr. 6. PROPERTY 
IN GENERAL 
DOCUMENTS 


Srecr. 7. LEGAL PROCEEDINGS : : 


Abatement of Nuisance 
Abutting Oreners. 


Adultcration 
Advertisements 


Aerial Traffic 


Agriculture 

Alkali, Acid and Other 
Works 

Allotments 

Amusements 

Asylums . 


Bakehouses 
Bathing Places 
Bicycles 


Boarding Houses 


Boilers 
Boundaries and Fen CES 
Bread 


Bridges ; 
Building Fegitarons : 
Burial ‘ 

Bye-lars 

Cabs : 


as 


see NUISANCE. 


BOUNDARIES ; H1iGi- 
WAYS. 

Foop AND DRUGS. 

PUBLIC HEALTH ; 
STREET AND 
AERIAL TRAFFIC. 

STREET AND AERIAL 
TRAFFIC. 

AGRICULTURE. 


Puptuic HEALTH. 
SMALL LLOLDINGS. 


THEATRES. 
CHARITIES ; LUNA- 
TICS; Poor Law. 


FACTORIES. 

Puslic HEALTH. 

STREET AND AERIAL 
TRAFFIC. 

ALIENS ; BAILMENT 3 
ELECTIONS ; INNS 
AND INNKEEPERS; 
LANDLORD AND 
TENANT 


FACTORIES. 
BOUNDARIES. 
FACTORIES ; Foop 
AND DrRvus. 
HIGHWAYS. 
HiGHWAYS ; METRO- 
POLIS. 
BURIALS. 
COMPANIES ; COR- 
PORATIONS 3 OPEN 
SPACES; PUBLIC 
HEALTH ; RaAIL- 
WAYS. 


STREET AND AERIAL 
TRAFFIC, 


Canal Boats, Dwellers in 


Care of the Sick . 
Cattle 

Cemeteries 

Charities 
Cleansing of the Piven 
Clocks in Publie Places 
Clubs ; 

Colleges 


Commons. ; 
Compulsory Biter hase . 


Constables : 


Coroners 
Cremation . ; : 
Cowsheds and Dairies . 


Dancing 
Disease 


Diseases of Animals 
Disorderly Houses : 
Distress Committees 
Docks : ; 


Drainage 


Dwelling Places . : 
Education . ; ; 
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See EDUCATION ; PUBLIC 
HEALTH. 
PuBLIC HEALTH. 
ANIMALS. 
BURIAL. 
CHARITIES. 
PuBLic HEALTH. 
PuBLic HEALTH. 
. CLUBS, 
. CHARITIES; Epu- 
CATION. 
.. COMMONS, 
» COMPULSORY  PurR- 


CHASE OF LAND. 
CRIMINAL Law; 
METROPOLIS; 
POLICE ; SHERIFFS 
AND BAILIFFS. 


CORONERS. 

BURIAL. 

ANIMALS ; PUBLIC 
HEALTH. 

THEATRES. 

ANIMALS; MASTER 
AND SERVANT ; 
PUBLIC HIBALTH ; 
WORK AND 
LABOUR. 

ANIMALS. 


CRIMINAL LAW. 
WORK AND LABOUR. 


RAILWAYS ; SHIP- 
PING; WATERS 
AND W ATER- 
COURSES. 

PUBLIC HRALTH ; 
SEWERS AND 
DRAINS. 


PusBiic HEALTH. 
EDUCATION. 


Elections . ‘ : 
Electric Lighting. ; 
Explosives ; : 
Fairs ; ‘ : 
Fences ‘ ; : 
Ferries : ; : 
Fire Apphances, Pro- 

vision of ; : 
I’isheries Committee, 
Food and Druga : 
Game ‘ ' F 


Giame-dealer’s Licence . 
Gang-master, Licencing 


of. F ; : 


Caols and Gaolers ; 
Cas . ‘ ; : 
Hackney Carriages F 


Harbours. ; P 


Highway Authorities 
Hospital Committees. 
Hospitals . ? 


Housing. : 


Inelosure— . . F 


Industrial Schools 
Inebriates . 


Infant Life Protection . 


Infectious Diseases : 


Infirmaries : 
Insurance Commitice 
Intovicating Liquors 


Joint Burial Boards 
Justices of the Peace. 


Knacker’s Yards and 
Slaughter Houses, 
Licencing of . : 

Libraries, ‘ 


Light F ‘ ; 
Jaghting —. ‘ 


Light Railways . : 


+> SHIPPING 3 


LOCAL GOVERNMENT. 


See ELECTIONS. 


» ELecrric Lignrina, 
» PUBLIC TLEALTH. 

» MARKETS. 

» BOUNDARIES, 

» FERRIES. 


» PUBLIC DeALTH. 
» FISHERIES. 

» Foop AND Drucs. 
>» GAMR., 

» CAME. 


» PuBLIC IIRALTH. 

5» PRISONS. 

45 GAS, 

» STREET AND AERIAL 
TRAFFIC. 

WATERS 
AND WATER- 
COURSES. 

vy HIGHWAYS. 

» PuRLic TEALTH. 


» CHARITIES;  LUNA- 
TICs; PUBLIC 
HEALTH, 

»» COMPULSORY  PUuR- 
CHASE OF LAND 3 


Pusprnic HEALTH. 

» BOUNDARIES ; Copy- 
HOLDS COMMONS : 
ECCLESIASTICAL 
LAW 3 THLIGHWAYS ; 
OPEN SPACES, 

» EDUCATION. 


». INTOXICATING 


LIQuORS. 
« FACTORIES; INFANTS. 


». ANIMALS; PUBLIC 
HEALTH. 

~ Poor LAW. 

. WorRK AND LABOUR. 

INTOXICATING 

LIQUORS, 

» BURIAL. 

» CRIMINAL Law; 
MAGISTRATES, 


». PuBLIC HEALTH. 

» LITERARY AND 
SCIENTIFIC INSTI- 
TUTIONS ; PUBLIC 
TIEALTH. 

»» HASEMENTS. 

»> ELECTRIC LIGHTING ; 
GAS; JIIGHWAYS. 

» TRAMWAYS AND 
Jaiaut RAILWAYS, 


Locomotives 


Lodging Houses . . 


London, ; : 
London Building Acts 
Lunacy Commissioners 
Magistrates 


Main Roads ; 
Markets, 
Metropolis ‘ 
Midwives . 


ANlotor Cars ; ; 


Wusic Halls 


Nwsance : 
Offensive Trades 
Omnibuses : : 


Open Spaces and Re- 
creation Grounds . 


Parks and Recreation 
Grounds : ; 

Passage - brokers’ and 
Emigrant Runners’ 
Licence . : ; 

Parenbrokers ; 


Pensions Committee. 
Petroleum and Other In- 

flammable Substances 
Piers 


Pleasure Boats 
Potsons 


Police 

Poor Law : : 

Protection against Fire 

Public Authorities Pro- 
tection . ; P 

Public Health . : 

Public Libraries, Mu- 
seums, Gymnasiums, 


elec. e . » 
Quarantine : é 
Railways . : 5 


Rates and Rating ‘ 
Recreation Grounds 
Refreshment Houses. 
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H . See RAILWAys ; STREET 


AND AERIAL 
TRAFFIC; TRamM- 
WAYS AND LIGHT 
RAILWAYS. 

INNS AND Inn. 
KEEPERS; LAND- 
LORD AND TENANT; 
PUBLIC HEALTH. 

METROPOLIS. 

METROPOLIS. 

LUNATICS. 

CRIMINAL Law; 
MAGISTRATES. 
LIIGHWAYs. 
MARKETS. 
METROPOLIS. 
MEDICINE 
PHARMACY ; 
LIC HEALTH. 
STREET AND AERIAL 
TRAFFIC. 
THEATRES. 
NUISANCE. 
PuBLIC LEALTH. 
STREET AND AERIAL 
TRAFFIC. 


AND 
PUB- 


OPEN SPACES. 


OPEN SPACES. 


SHIPPING. 

PAWNS 
PLEDGES. 

Poor Law. 


AN D 


PuBLic HEALTH. 

SHIPPING ; WATERS 
AND WATER- 
COURSES. 

Pustic ITEALTH. 

ANIMALS ; MEDICINE 
AND PHARMACY : 
SALE OF GOODS. 

POLICE. 

Poor LAw. 

PuBLic HEALTH. 


PUBLIC AUTHORITIES. 
Pusiic HEALTH. 


PUBLIC HEALTH. 
PUBLIC HEALTH. 
RAILWAYS. 

RATES AND RATING. 

OPEN SPACES. 

INNS AND INvD- 
KEEPERS; INTOXI- 
CATING LIQUORS ; 
SALE OF GooDs, 


8 LocAL GOVERNMENT. 


Theatres 
Trades : : ; a 


See THEATRES. 
ANIMALS ; Foop AND 


Roads : ‘ . See HIGHWAYS. 


Sanitary Accommoda- 


tion , . ; .. PUBLIC TTEAUTH. Drues; INTOXI- 
Sanitation : ‘ » PUBLIC HEALTH. CATING LIQUORS ; 
.) < r 
Seavenging and Cleans- a cet AND ‘TRADE 
: NIONS. 
4 : ; . .. PuBLIc HEALTH. . : 
al , : Traffic Control. ‘ » STREET AND AERIAL 
Sewers and Drains . » SEWERS AND PeALcC 
PRAINE: Tramicays : : » TRAMWAYS AND 
Shop Hours ; »  « FACTORIES. Licur RAILWAYS. 
Slaughter Houses » PunLic WEALTH. Veterinary Surgeons. » MEDICINE AND 
Small Toldings . : .. SMALI. LLOLDINGS. PHARMACY. 
Street Railways . . ow TRAMWAYS AND Water Supply. . ogg WATER SUPPLY. 
Lianut Raiuways. Vays : ; : .. KASEMENTS 3; JLIGH- 
Street Traffic. . 4 STREET AND AERIAL | oe 
TRAFFIC Weights and Aleasures. ». WEIGHTS AND MEA- 
SURES. 
Streets »» HIGHWAYS. 


| Workhouscs .», Poor Law. 


and Tele- 


Telegraphs Working Classes, Hous- 
phones . . . o« TELEGRAPHS AND ing of. . a PuBLIc HEALTH. 
TELEPHONES. Workshops : . 4, FACTORIES. 


Note.—This title deals with Local Authorities & their administration. For the law dealing with their 
rights & liabilities in connection with particular undertakings reference should be made to the appropriate 
titles, cross-references to which are given at the end of the Table of Contents; the law relating to corporate 
bodies generally is dealt with in the title Corporations, Vol. XI11.. pp. 263 et seq. Cases to which Local 
Authorities were parties but in which the principles specially affecting them were not involved are asa 


general rule excluded. 


In this title Public Health Act, 1875 (e. 55‘. Municipal Corporations Act, 1882 (¢. 50), & Leacal 
Government Acts, 1888 (c. 41), & 1894 (ce. 73), are referred to as IP. H. Act, 1875, 1882 Act, 1888 Act, 


& 1894 Act respectively, 


Part |: —-The Ministry of Health. 


See, generally, Ministry of Health Act, 1919 
(c. 21). 

Powers.'|—See, generally, P. H. Act, 1875, ss. 
293-304. 

Transfer from Local Government Board. |. 

See Ministry of Health Act, 1919 (c. 21), 8. 3 (1) (a). 

1. To suspend sale of surplus land-— 
Whether power to vary uses included.!—Jand 
compulsorily acquired by a local authority under 
P. H. Act, 1875, s. 176, for a particular purpose, 
cannot be permanently used for another purpose 
inconsistent with that for which it was acquired. 

The Local Government Board have no power 
under P. H. Act. 1875, 8. 175. which gives them 
power to direct that land not required for the 
purpose for which it was acquired shall not be 
sold, to order land to be used for a purpose in- 
consistent. with that for which it was acquired.— 
A.-G. v. HANWELL URBAN CoUNCIL, [1900] 2 Ch. 
377; 69 L. J. Ch. 626; 82 L. T. 778; 48 W. R. 
690; 16 T. Ju R. 452; 44 Sol. Jo. 572, C. A. 
Annotations :—Apld. A.-G. rv. Pontypridd U. C., (1905) 2 Ch. 





441. Refd. Herne Bay U. C. tr. Payne & Wood, [1907] 2 
k. b. 130. 


2. Appeals to——Jurisdiction on—As to questions 
of law.) —— PEEBLES tv. OSWALDTWISTLE URBAN 
Districr Councin, No. 91, post. 

3. —-—— Right of person aggrieved -—- Con- 
struction of local Act.;—A local Act by sect. 31 
gave to “any person deeming himesclf aggrieved 
by any order, determination, or decision of the 
corpn.”’ a right of appeal to quarter sessions ”’ or 
to the Local Government Board under P. Hf. Act, 
1875, s. 268:—-Held: the right of appeal to the 
Local Government Board under the sect. was 
limited to cases similar to those mentioned in 
P. H. Act, 1875, 8. 268, & did not extend to an 
order, determination or decision not. falling within 
that sect.— LOCAL GOVERNMENT BOARD vt. STREET 
(1908), 08 J. T. 5905 72 5. P2177; 6 1. G. R. 
DID 3 sub nom. Rev. LOCAL GOVERNMENT BOARD, 
iz p. STREET, 52 Sol. Jo. 500, JE. 1. 

4. Provisional Orders-—Costs of-—-What are.}-—— 
Brooks, JENKINS & CO. tr. TORQUAY CorPn., 
No. 110, post, 


Part IT.—Locaut AUTHORITIES GENERALLY. 9 


Part I]—Local Authorities generally. 


Sect. 1.—IN GENERAL. 

Alteration of name—Entry of securities in new 
name.|—Sce Local Government (Stock Transfer) 
Act, 1895 (ec. 32). 

Transfers of powers.|—Sce 1894 Act, s. 67. 

Adjustment of property & Mabilities.|—Sce 1894 
Act, s. 68. 

Liabilities—For negligence in performance of 
Statutory duties.|— See N@GLIGENCE. 

5. Acquisition of land—Restrictions on user— 
Land acquired for particular purpose.|—It is 
ullra vires for a local authority who have obtained 
powers & acquired land for particular purposes 
under a special Act to use permanently the land 
so acquired, or any part thereof, for another pur- 
pose, although the same may be within powers 
given to them by some other Act. 

It makes no difference whether the special Act 
confers power upon the local authority to acquire 
land by agreement only, or whether it also confers 
upon them compulsory powers of acquisition.— 
A.-G. v. PONTYPRIDD URBAN CoUNCIL, [1906] 2 
Ch. 2575 75 L. J. Ch. 578; 95 1. T. 224; 705. P. 
oof; 22 T.L. R576; 50 Sol. Jo. 525; 41. G. RR. 
791, C. A. 

Annotations :~-Refd. Lambeth Corpn. v. South London 

Electric Supply Corpn. (1907), 96 L. T. 4405 Stourcliffe 


pee Co. v. Bournemouth Corpn. (1910), 79 L. J. Ch. 
a Ide 











-—- Land compulsorily acquired.|—See, 
generally, COMPULSORY PURCHASE OF LAND, Vol. 
X1., pp. 120 et seq. 


SECT. 2.— ELECTIONS. 
gee generally, MLECTIONS, Vol. XX., pp. 119 
et: 

County councils.|—See EnLections, Vol. XX., 
pp. 188, 139. 

Municipal corporations.|—-See Ev.rections, Vol. 
AX... pp. 122 et seq. 

Parish couneils.}—See Fuecrions, Vol. 
pp. 140, 141. 

Rural district councils.|— See ELECTIONS, Vol. 
AX., p. 140. 

Urban district counclils.} 
XX., pp. 139, 140. 

6. Duty to elect—-Meeting adjourned to avoid 
election—— Enforcement by mandamus.] — Rh. v-. 
NORMAN (1865), 29 J. P. Jo. 407. 

See, generally, CROWN PRACTICE, Vol. XYI., 
pp. $14, 315, 

7. Duties of returning officer—Whether minis- 
terial or judicial.|—After the clection of a local 
board under Il & 12 Vict. c. 63, the chairman 
proceeded under sect. 27 to ascertain the number 
of valid votes for cach candidate, & to cast up the 
votes ; & he made his certificate as to who were 
the candidates elected. On the trial of a quo 
warranto information against one of the successful 
candidates, it appeared that the chairman had by 


XX., 





Sce ELECTIONS, Vol. 





PART II. SECT. 1. 


, 2. Freedom from  jrudicial 
ee hoe trond of modern judictal 

sf to depart from the practice 
_ibblying to bodies of a public re- 
presentative character, intrusted by 
jpetlament With delogated authority, 
ls rules which were applied ta the 
aie of trading corpns. & to recognise 
right of suoh bodies, while acting 


without 
NORFOLK ¢’, 


fide & within the limit of the 
pone conferred upon thom by the 
taler- egislature, to transact their busiaess 
interference by the 
ROBERTS 
O. I. BR. 5933 4 O. WN. 12315 affd. 
50 S. C. ik. 285.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.—A. 
b. Being concerned in any contract — is 


mistake (a4) put down votes to one candidate which 
the voting papers showed had been given for 
another; (b) had omitted to reckon votes; & 
also (c) had received as valid votes which were 
invalid, but as to which he had made no examina- 
tion :—Held: as to the first & second class of 
votes, the duty of the chairman was mercly 
ministerial, viz. that of casting up the votes, & 
as to this his certificate could be impeached ; but 
that as to the third class he had to exercise a 
judicial duty & as to this therefore his certificate 
was conclusive.— ht. v. COLLINS (1876), 2 Q. B. D. 
30; 46L. J. Q. B. 257; 36 L. T. 192, C. A. 
Annotation :—WMeatd. Stepney Petn. (1886), 2 T. L. R. 559. 
-.]|—See P. H. Act, 1875, sched. II., rr. 51, 
53, 54. 
Declaration on acceptance of office.| 
Act, 8s. 48; 
post, 





See 1894 
Part VIL, Sect. 1, sub-sect. 7, B., 


Srecr. 3.-- QUALIFICATION AND DISQUALIFICA- 
TION OF COUNCILLORS AND ALDERMEN. 
SUB-SECT. ].-—QUALIFICATION. 

Alderman.|—Sce Part VIT., Sect. 2, sub-sect. 3 ; 
Part) XIT., Sect. 3, sub-sect. 2, posi. 

Borough councillor.]}—Scee Part VII., Sect. 2, 
sub-sect. 2, L., post. 

County councillor.|—See Part XII., Sect. 3, 
sub-sect. 2, post. 

Parish councillor.;—See Part ITI., Sect. 5, sub- 
sect. 2, A., post. 

Rural! district councillor.) —Sce Part X., Sect. 2, 
sub-sect. 1, post. 

Urban district councillor.|— See Part V., Sect. 2, 
sub-sect. 2, post. 





SUB-SECT. 2.—DISQUALIFICATION, 
A. In General. 

See, generally, 1894 Act, ss. 23 (1), (2), 46. 

8. Receipt of relief — Relief to candidate’s 
father.|— Parochial relief given to a man’s father 
is not relief to the man himself, within 5 & 6 Will. 4, 
c. 76, 8. 9. so as to disqualify him under that sect. 
as a burgess of a borough, & so under sect. 23 as a 
town councillor.—R. vu. IRELAND (1868), L. R. 3 
Q. B. 130; 9B. & 8.19; 37 L. J. Q. B. 733 17 
L. T. 466; 32 J. P. 7203 16 W. BR. 358. 

9. Relief by way of loan.] — By 1894 
Act, s. 46 (1), a person is disqualified for being 
elected or being a member or chairman of a council 
of a parish or of a district other than a borough 
or a board of guardians, ‘‘if he... has within 
twelve months before his election, or since his 
election, received union or parochial relief.” 
Relief which is given by way of loan only is still 
relief within 1894 Act, s. 46 (1), & its receipt by 
way of Joan acts as a disqualification as therein 





with authority.}—Woop ¢.  LITTLER 
(i9Zl), 29 Cc. L. R. 564.—AUS. 

6. --—O’CARROLL &. HASTINGS, 
[1905) 2 I, R. §90.—IR. 

d. -}— DEACON t. GREWAR 
(1898), 13 KE. D.C. 132.—S. AF. 


e. Composition with — creditors.)— 
Tho disqualification enacted by Local 
Government Act, 1894 (ca. 73), 8. 46, 








ctr. 
(1913), 28 





not Hmited to compositions & 
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Sect. 3.—Qualification and disqualification of council- 
lors and aldermen: Sub-sect. 2, A — 


provided.—-CHakpD v. Busn, [1923] 2 K. B. 8493 
g2 L. J. K. B. 1013; 1380 L. T. 60; 87 J. P. 154 ; 
39 T. L. R. 693; 68 Sol. Jo. 104; 21 L. G. R. 601 ; 
27 Cox, C. C. 527, D. C. 

Bankruptcy.|—Compare BANKRUPTCY, Vol. IV., 
p. 177, Nos. 1044, 1647. 

10. Composition with creditors—Whether as- 
signment for benefit of creditors included.|— 
A candidate for election as member of a local 
board of health had assigned all his property by 
deed to a trustee for the benefit of those of his 
creditors who should sign the deed, no sum being 
mentioned in it as a composition to be paid on the 
debts therein scheduled as due to them, & the 
creditors signing the deed thereby discharged him 
from all debts due to them by him:—Held: he 
was not disqualified under P. H. Act, 1875, Sched. 
II., r. 5, which provides that a person ‘“‘ who has 
entered into any composition with his creditors,”’ 
shall be ineligible ‘‘so long as any proceedings 
in relation to such composition are pending,” 
even though at the time of his election some of his 
creditors had signed the deed, whiie others did 
not sign it till after the election, for that the decd 
was not a “composition with creditors.”’ The 
time specified by P. H. Act, 1875, Sched. I., 
r. 65, which provides that any casual vacancy on 
the board occurring ‘‘ by failure duly to elect,” 
shall be filled up by the board within six weeks, 
is to be computed from the day on which the 
retiring member goes out of office, & not from the 
day on which the election of a member to fil) his 
place is held.—R. rv. COOBAN (1886), 18 Q. B.D. 
269; 561.35. M.C. 33; 51 J. P. 500; 3 T. L. R. 
260, D.C. 

A -—Consd. Corrigan r. Allison (1900), 64 J. YP. 

id. 


11. Member of arranging firm.]|—Within 
five years betore an election of parish councillors, 
the firm of which one of the candidates at the 
election was then a member executed a deed of 
arrangement for the benefit of their creditors, 
which deed was duly registered under Deeds of 
Arrangement Act, 1887 (c. 57). By the deed the 
members of the firm assigned all their property, 
real & personal, to a trustee for the benefit of their 
creditors ratably in proportion to their respective 
debts. The candidate who had been a member of 
this firm was, with other candidates, returned as 
duly elected by a majority of lawful votes. No 
notice of disqualification was given before the poll 
was taken. After being returned & after a petition 
presented against his return, he did not oppose 
the petition, but affected to retire :--Held: the 
person in question was disqualified from being 
elected or from being a parish councillor, on the 
ground that he had made an arrangement with his 
creditors within five vears before the election.— 
Warp vv. RAvFOoRD (1895), 59 J. P. 682; 1] 
T. L. R. 587, D.C. 


Saal :--Consd, Corrigan v. Allison (1900), 64 J. P. 





12. -—— Debtor applying for administration 
order.|—1894 Act, s. 46 (1) (c), which provides 
that a person shall be disqualified for being a 
parish or district councillor or guardian if he has 
made a composition or arrangement with his 





arrangements made under Bky ‘ . 
Acts, but applies also to armangenients 
& compositions entered into by debtors 
with © creditors by deeds registered 

a Act, 


f. Absence from 
through tliness. 


FORD 2. 


-R. v. 
KENNY JJ., (1912] 2 1. R. 


g. Convicted felon. }—Re Hay, Lona- 
RICHMOND CorRpPN., [1922] 
Vv. L. R. 186.—AUS. 


mectings — Absence 
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creditors, applies to every composition, howsoever 
made, which the debtor has made with his creditors. 

Where a judgment is recovered in a county ct. 
against a debtor whose total indebtedness does 
not exceed £50, & the debtor files a request in the 
county ct. for an administration order under 
Bkpcy. Act, 1883 (c. 52), s. 122, for the payment 
of his debts to the extent of 10s. in the pound by 
instalments, the debtor has made a “‘ composition ”’ 
with his creditors within 1894 Act, s. 46 (1) (c), 
& is disqualified.—BRADFIELD v. CHELTENHAM 
Guarpians, [1906] 2 Ch. 371; 75 I. J. Ch. 618; 
95 L. T. 78; 70 J. P. 871; 54 W. R. GIL; 22 
T. L. BR. 639; 50 Sol. Jo. 560; 4 L. G. KR. 9615 
13 Mans. 207. 

-.|—Compare Nos. 290, 291, post. 

18. Holding paid office — Office held under 
committee.|—By 1894 Act, s. 46, a person is dis- 
qualified for being a member of a district. council 
if he holds any paid office under the council. 

A distress committee established for an urban 
district under Unemployed Workmen Act, 1905 
(c. 18), & the Urban Distress Committees (Un- 
employed Workmen) Order, 1905, is by virtue of 
that Act & Order constituted a committee of the 
council of the urban district for which it is estab- 
lished ; & the person who holds a paid office under 
such a committee holds a paid office under the 
district council within 180-4 Act, 5. 46.—-CRUMP Uv. 
Lewis, [1908] 1 K. B. 858; 77 LL. J. K. B. 4783 
98. T. 864; 72 J. P. 149; 24 TOL. RR. 8215 52 
Sol. Jo. 282; 6 L. G. R. o88, D.C. 

14. Office held under Joint-committee.}-— 
By an agreement between the corpn. of & borough 
& the council of an urban district a joint committee 
was formed for the purpose of providing hospitals 
for the use of the inhabitants of the borough & 
district jointly, halt the committee being appointed 
by the corpn. & half by the district council. 
Applt. was appointed by the committee as their 
salaried clerk, & was paid his salary by them out 
of funds which were in part derived from contribu- 
tions by the corpu. & the district council respec- 
tively :—Held: applt. was the holder of “a paid 
office under the district council’? within 1894 Act, 
a. 46, & consequently was disqualified from being 
a member of that council, none the less because the 
corpn. joined in his appointment & in the payment 
of his salary. —GreviILLE-SmiTn v. TomMur, (1911) 
2K.B.9; 80L. J. K. B. 774; 104 1. 1. 81653 75 
J.P. 314; 01. G. BR. 598, DD. ©. 

Compare Part VIT., Sect. 2, sub-sect. 2, Cc. 
post. 

15. Being concerned 
authority — Sub-contractor.) —TOMKINS 
LIFFE (1887), 51 J. Po do. 247. 
Annotations :-—Refd, Nutton vc. Wilson (1889), 53 J. P. 644 ; 

Everett v. Griffiths, (1024) 1K. B. 9415 Lapish v. Braith- 

waite, (1925] 1 K. B. 474. 

16. ——.J--By P. H. Act, 1875, Sched. 
II., r. 64, a member of a local board who is in any 
manner concerned in any bargain or contract 
entered into by such board shall, except in certain 
cases, cease to be such momber, & his office as 
such shall thereupon become vacant; & by 
P. Hf. Act, 1875, Sched. IL., r. 70, a penalty is 
imposed on a person who acts as such member 
when disabled from acting by any provision of 
the Act. Deft., a member of the local board, was 
employed by persons with whom the board had 





in any contract with 
uv. JOL- 





h. Selling liquor without Homme.) 
Au unlicensed person who, under the 
colour of a Heoense to his son, whether 
in collusion with the latter or on his 
own responsibility, sells lMquoer OF 
retall, is not disqualified under Muni- 
cipal Act, 1877, from holding 


COUNTY KIL- 
1 IR. 
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contracted for the performance of certain works 
on the premises of the board, to do portions of the 
works so contracted for:—Held: deft. had been 
concerned in contracts entered into by the board 
within the meaning of the Act, & was therefore 
disqualified; &, having acted as a member of 
such board since becoming so disqualified, he had 
incurred the penalty imposed by the Act.— 
NUTTON v. WILSON (1889), 22 Q. B. D. 744; 58 
L. J. Q. B. 448; 653 JS. P. 644; 37 W. R. 522; 
sub nom. NULTON v. WILSON, 5 T. L. R. 439, C. A. 
Annotations :—Apld. Barnacle v. Clark, [1900] 1 Q. B. 279. 

istd. Holden v. Southwark Corpn., [1921] 1 Ch. 550. 

onsd. Everett v. Griffiths, (1924] 1 K. B. 941. Refd. 

England v. Inglis, [1920] 2 K. B. 636. 

17. Supply of materials to contractor.|— 
By Elementary Education Act, 1870 (c. 75), 
s. 34, a member of a school board who (inter alia) 
‘‘ shall in any way share or be concerned in the 
profits of any bargain or contract with or any 
work done under the authority of such school 
board ”’ is liable to a penalty, & his office becomes 
vacant. 

Resp., a member of a school board, sold sand & 
gravel to a builder who had entered into a contract 
with the board for the building of a school; at 
the time of the sale, resp. was aware that the sand 
& gravel were intended to be used, as they were in 
fact used, in the building of the school :—-Held: 
resp. had been concerned in work done under the 
authority of the board, & had therefore been 
guilty of an offence under the sect.— BARNACLE v. 
CLARK, [1900] 1 Q. B. 270; 69 L. J. Q. B. 15; 81 
L. T. 484; 64 J. P. 87; 48 W. R. 336. 

Annotations :—Refd. Norton v. Taylor, [1906] A. C. 378; 

Everett v. Griffiths, (1924) 1 K. ~ 

waite, (1925) 1 K. H. 474. 

Compare No. 400, post. 

18. Contract In name of another.|— 
WALSH v. GRIMSLEY (1900), 35 L. Jo. 663. 
Annotation :—Consd. Everett v. Griffiths, (1024) 1K. B. O42. 


19. —-—— Collection of rent—Employment ter- 
minated before vacancy declared.}—A member of 
a board of guardians agreed with the board to 
collect on their behalf rent receivable by the board 
in respect of a certain house. There was no 
express agreement as to any fee or commission to 
be paid to the member for so doing. Le collected 
the rent until the house was sold & then paid to 
the board the amount of the rent received by him 
less a sum which he claimed to be entitled to retain 
as commission, but he subsequently paid to the 
board the sum which he had retained. After 
receiving it the board declared the member's office 
of guardian to be vacant on the ground that by 
reason of charging commission for the collection 
of the rent he had become disqualified under 1894 
Act, s. 46 (1) (e), for being a member of the board : 
—Held: the fact that before the declaration of 
vacancy the employment had terminated & the 
amount of commission had been paid by the 
member to the board did not prevent him from 
being disqualified & the office was, therefore, 
vacant.—R. v. ROWLANDS, [1906] 2 K. B. 292 5 75 
1. J.K.B. 501; 95 L. T. 502; 707. P. 4635 sub 
ae R. v. ROWLANDS, tc p. WYNNE, 4 L. G. R. 

20. Rate compounding agreement. }---Ho1- 
DEN v. SOUTHWARK Corpen., No. 381, post. 

21. -—-- Evidence of interest — Invoice.|-—A 











of alderman, though he may have 
rondored himself Hable to penaltios 
for breach of Liquor License Acta.— 
, (CLANCY) v. CONWAY (1881), 46 
U. C. R. 85 —CAN. 


k. Resignation — Necessily 


- fact that tho reeve 
who aigned the bye-law & caused the 
corporate seal to be 
prior thereto purported to roa 
the heron BD eae ci consen De ne 
majority of tho members present a 

ao vor the council, & without his 
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local Act incorporates Commissioners Clauses 
Act, 1847 (c. 16). By sect. 2 of the local Act, 
every male person of full age, rated to the relief 
of the poor in a certain amount shall be a comr. 
under that Act. By sect. 9 of the general Act, 
any person who after his ‘“‘ appointment as a 
comr.”’ shall ‘‘ be concerned or participate in any 
manner in any contract shall thenceforth “‘ cease 
to be a comr.” By sect. 15, every person who 
shall act as a comr. ‘after having become dis- 
ualified ’’ shall be liable to a penalty of £50. 
n an action against deft. for the penalty for having 
acted as a comr. after he was disqualified, an 
invoice was produced in the handwriting of deft. 
addressed ‘‘ to the Comrs. of St. Ives,’ & charging 
them for lime supplied on several occasions during 
four months. Deft. became a comr. by reason 
of possessing the qualification required by the 
second sect. of the local Act :—Held: (1) deft. 
was ‘‘ appointed’? a comr. within Commissioners 
Clauses Act, 1847 (c. 16), 5.9; (2) deft., by being 
concerned in a contract, became * disqualified 
to act as a commissioner within Commissioners 
Clauses Act, 1847 (c. 16), s. 15; (3) the invoice 
was evidence from which the jury might find that 
deft. was concerned or participated in a contract 
within Commissioners Clauses Act, 1847 (c. 16), 
sg. 9.—NICHOLSON v. FIELDS (1862), 7 H. & N. 
810; 31 L. J. Ex. 233; 10 W. R. 304; 158 HB. R. 
695. 
Annotations :~-Consd. Lewis v. Carr (1876), 1 Ex. D. 484. 
Refd. Fletcher v. Hudson (1881), 7 Q. B. D. 611. 


Compare Part VII., Sect. 2, sub-sect. 2, ©. (e), 


| & Nos. 56, 57, 405, post. 





22. Lease of lands — Sewage farm.] — 
A person is not disqualified for membership of a 
local board under P. H. Act, 1875, Sched. I., 
clause 64, by reason of a lease by the board to 
him of a sewage farm containing covenants on the 
part of the board to supply, & on his part to use 
on the premises, the sewage of the district.—kK. rv. 
GASKARTH (1880), 5 Q. B. D. 321; 49 L. J. Q. B. 
509; 42 L. T. 688; 44 J. P. 507; 28 W. R. 


596, D.C. 

——— -]—See 1894 Act, s. 46 (2). 

23. Absence from meetings — From what date 
calculated.]— By 1804 Act, s. 46 (6), which is 
incorporated in London Government Act, 1899 
(c. 14), by s. 2 (5), so far as relates to the offices of 
mayor & alderman, if a member of a council of a 
parish or district, including now an alderinan, 1s 
absent from meetings of the council for more than 
six months consecutively, except in certain cases, 
his office shall, on the expiration of those months, 
become vacant. ; 

Plitf., who was an alderman of a metropolitan 
borough, was absent from a meeting of the council 
on June 6, 1905, & from each subsequent meeting 
until Nov. 21, when he was again present :—Held : 
the absence must begin to be reckoned from the 
first meeting at which pltf. was absent, viz., 
June 6, & as the six months from that date had 
not expired on Nov, 21, his office had not become 
vacant. KERSHAW tt. SHOREDITCH CORPN. 
(1908), 95 L. T. 55; 70 J. P. 190; 22 T. L. R. 
302; 4 L.G. R. 302. 

24. —— Absence through illness — Right of 
member to be heard—Before vacancy eae 
(1) Where, independently of Jud. Act, 1873 





resignation having been entered on 
the minutes thereof, did not preclude 
him from afterwards acting as such.— 
Re VANDYKE & Grimsppy (1906), 12 
of the O. L. R. 211; 7 0. W. R. 73935 8 
O. W. R. 81.—CAN., 


attached, had 
from 
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Sect. 3.--Qualification and disqualification of council- 
lors and aldermen: Sub-sect.2,A.& B. Sects. 
4&5: Sub-sect. 1, A. & B.) 


(c. 66), s. 25 (8), there is a legal right which can be 
asserted either at law or in equity, a ct. of equity 
has jurisdiction under that sub-sect. to grant an 
injunction in protection of that right. For 
instance, where a member of a school board has 
been improperly declared disqualified for the office, 
he may apply for & obtain an injunction from a 
ct. of equity restraining the board from proceeding 
to elect a new member in his place, notwithstand- 
ing that he has a remedy at law by quo warranto. 
(2) Elementary Education Act, 1870 (c. 75), 
Sched. IT., Part J., r. 14. under which a member of 
a school board ceases to be a member “if he 
absents himself during six successive months from 
all meetings of the board, except from temporary 
ilness or other cause to be approved by the board,” 
does not entitle the board to proceed to the election 
of a new member in the place of a member who 
has absented himself on account of ill-health, 
without first giving the defaulting member an 
opportunity of explaining or excusing his absence. 
RICHARDSON tv. METHLEY ScHooL Boarn, 
[1893] 3 Ch. 510; 62 L. J. Ch. 943: 69 1. T. 308 ; 
42 W. R. 27; 9 TT. L. R. 6033 87 Sol. Jo. 670: 


“RR. 701. 
wee ee. cats to (1) Refd. Turnbnll vr. West Riding 
Athletic Chib, Leeds (1894), 70 LL. 'T. 92. 
25. -—--- --——-- Whether notice to council 


necessary.'——(1) Ifa guardian or district [or parish] 
councillor is absent from mectings of the board or 
council for more than six months consecutively 
through illness, it is not necessary for him to give 
notice of his illness to the board or council in 
order that he may not be disqualified under 1894 
Act, s. 46 (6). 

(2) Semble: if his absence is not due to illness 
he is disqualified from acting, at all events until 
his excuse has been considered & accepted by the 
board or council, & he cannot. by merely resuming 
attendance afterwards do away with the dis- 
qualification. —R. v. Hunton, Ex yp. Hopason 
(1911), 75 J.P. 8855 9 L. G. R. 751, 0. €. 

26. For cause other than illness— Whether 
disqualification removed by subsequent attendance. | 
—R.v. Hunton, Ex p. HopGson, No. 25, ante. 

Duration of disqualification—Effect of statutory 
be for re-eligibility.) — Compare No. 291, 
post, 





B. Penaities for Acting when Disqualified. 


See 1894 Act, ss. 46 (2) (¢), (8), Sched. IL; 
1882 Act, s. 41. ie Neo ne 

27. Authority other than borough — Liability 
to penalty—‘‘ Acting ’’—-Not confined to voting.]— 
By a local Act for paving, watching, lighting, & 
Improving the city of L., comrs. were appointed 
for carrying the Act into effect & a penalty was 
Imposed upon such of them, as, being personally 
interested in the matter in question, should act as 
comrs. in the execution of the Act. One of the 
comrs., being personally interested in the con- 
struction of a footpath opposite his own house, 
attended a meeting of the comrs., & spoke upon 
the question of the mode of constructing such 
Tootpath :—Held: this was evidence to £0 to the 
jury of an acting as a comp. 

The jury, not being satisfied that he had voted 
found a verdict for deft. We think that there 
was other evidence of deft.’s acting as a comr. 
besides the voting; & that his having taken a 
part in the discussion respecting the mode of 
executing the work, should have been left to the 


| 
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jury as evidence of acting within sect. 13 of the 
local Act. If deft. had appeared on that occasion 
merely in his private capacity, for the purpose of 
making representations to the comrs. upon the 
matter in question, as it regarded his own interest. 
he would not have incurred the penalty ; but, if 
he attended as a comr., & gave his reasons to his 
brother comrs., & used his influence with them for 
the purpose of governing their decision, then it 
would have been otherwise, & the question ought 
to have been submitted to the jury in which of 
these capacities deft. did appear (VARKE, B.).-— 
CHARLESWORTH v. RUDGARD (1834), 1 Cr. M. & R. 
498; 4 Tyr. 824; 41. J. Ex. 89; 149 HW. 1. 1176, 
aAiiriotanon -—Refd. Cobbett rv. Warner (1856), 1 H. & N. 
388. 


28. —_—- —— ‘“‘ Voting ’’ on prohibited matter 
—Presence when unanimous resolution passed— 
Though votes not expressly recorded.|—-An action 
was brought by an inhabitant of a parish, who 
was not a ratepayer, against the chairman of a 
board of guardians claiming a declaration that he 
was disqualified under 1894 Act, s. 46 (1) 7° 
because being a servant of a co. which had a 
contract to supply the guardians with milk he was 
concerned in or participated in the profit of the 
contract. It was also alleged that. deft. 
disqualified under [804 Act, s. 46 (2) (¢c), because 
he had voted on the question of the giving of the 


' contract to the co. in which he was an employee, 


& pitf. further claimed to recover penalties : — 
Held: (1) the action was not maintainable, as the 
proper procedure was by an information in the 
nature of a quo warranto ; (2) the penalties could 
not. be recovered by action, as the statute pro- 
vided that the penalties should be recovered in a 
ct. of summary jurisdiction, & that remedy alone 
could be followed; (3) where a resolution was 
passed unanimously by a board every member 
present must be taken to have voted for the 
resolution, even although the votes were not 
expressly recorded,— EVERETY t. GRIFFITHS, [1924] 

1K. B. 941; 9381. 5. K. B. 588, 181 1. PR. 405: 

88 J.P.93; 40 T. L. R. 477; 68 Sol. Jo. 502 5 22 

L. G. R. 380. 

Annotations :—-As to (1) Refd. Everett or. Ryder (1926), 
135 J. T. 802. sts to (3) Cousd. Lapish v«. Braithwaite, 
[1925) 1 WK. US. 474. 

29. Declaration of disqualification—Pro- 
cedure to obtain—Quo warranto.|-—HVERETYr 1. 
GRIFFITHS, No. 28, ante. 

See, generally, CROWN Practice, Vol. XVI, 
pp. 390 ef seq. 

30. - Recovery of penalties——- Whether by 
action.)—EVvEReEtTr v. GRIFFITHS, No. 28, ante. 

Authority a borough.!—-See Part VII., Sect. 1, 
sub-sect. 7, (., post, 











Sect. 4.— CONTRACTS OF LOCAL AUTHORITIES. 

Contracts of corporations.} —— See, generally, 
CORPORATIONS, Vol. XIII., pp. 378 et seq. 

Statutory requirements—Contracts of urban 
authority-—Under Public Health Acts.]---See Part 
V., Sect. 2, sub-sect. 6, A. (b), post. 

Contracts with members, officers or servants—As 
disqualification.|—-See Sub-sect. 2, A., ante. 

31. Imposition of penaity--Whether con- 
tract void.j}—One of a board of paving comrs. 
having entered into a contract to do some work for 
the board, the ct. refused a mandamus directing 
them to advertise for fresh tenders to do the work. 

As there is no provision in the [local] Act making 
such a contract void, I cannot interfere by man- 
damus as required (PaTrEson, J.).—R. v. ST. 
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MARGARET & Sr. JOHN WESTMINSTER PAVING 
Comrs. (1837), Will. Woll. & Dav. 48; 1 Jur. 104. 
3 (1) P. Ul. Act, 1875, 
s. 193, provides that officers or servants employed 
by a local authority shall not in any wise be con- 
cerned or interested in any contract with such 
authority for any of the purposes of the Act, & 
that, if any such officer or servant is so concerned 
or interested, he shall be incapable of afterwards 
holding or continuing in any office or employment 
under the Act, & shall forfeit the sum of £50 :— 
Held: the effect of this sect. is to render such 
a contract illegal, & to prevent an officer or servant 
of a local authority from suing on the contract. 
(2) Semble: if, after the making of a contract 
with a local authority, an officer of the authority 
became interested in it, P. H. Act, 1875, 8. 193, 
would not avoid the contract.—MELLISS — v. 
SHIRLEY LOCAL BOARD (1885), 16 Q. B. 1. 446; 
65 L. J. Q. B. 1483; 53 L. T. 810; 50 J. P. 214; 
34 W. R. 187; 2 T. 1. It. 360, C. A. 
Annotations :-—As to (1) Consd. Anderson v. Danicl (1924), 


130 LL. ‘PF. 418. Refd. Whiteley v. Barley (1887), 20 
Q. B.D. 196. 











e 





-—-—~.|—See, generally, CONTRACT, 
Vol. ATI., pp. 272 ef seq. 
33 Interest acquired in existing 


ee nee 





contract.] 
No. 32, ante. 





Resolution as offer.)——See ConTRACT, Vol. XIT., 


p. 57, Nos. 317, 318. 

Presumption that seal duly affixed.}|—Sce Cor- 
PORATIONS, Vol. AIIL., pp. 286, 287, Nos. 174-182. 

34. Solicitor electing to be remunerated by 
items——-Power of authority to assent.|—A_ local 
authority employing a solr. in respect of a sale, 
purchase, or mtge. of land may assent to the solr.’s 
election that his remuneration shall be regulated 
in accordance with Rule 6 of the General Order 
made under Solicitors Remuneration Act, 18381 
(c. 44).—Re Evans, (1905) 1 Ch. 290; 74 1. J. Ch. 
204; 9V2L.T. 151; 695. P. luts; 3.1L. G. RR. 169. 
Annotation :—Consd. Re Porter, Amphictt & Jones, [1912] 

2 Ch. 9S, 

35. Whether assent of Board of Trade neces- 
sary—Agreement collateral to agreement requiring 
assent.|—In 1802 a local authority were empowered 
by a Provisional Order to supply electricity in 
their district, & were also thereby empowered, 
with the consent of the Board of Trade, by deed 
to be approved by the Board of Trade, to transfer 
their powers, dutics, habilities, & works to any co. 
In Mar. 1807, by deed approved by the Board of 
Trade, the powers, etc., under the Provisional 
Order were transferred to aco. By an agreement 
of even date, after reciting that in part considera- 
tion for the local authority assenting to the transfer 
the agreement was entered into, the co. undertook 
to erect & maintain a refuse destructor & to cre- 
mate or dispose thereby of the whole of the refuse 
to be supplied to them by the local authority. 
This agreement was not approved by the Board of 
Trade, they having intimated that they were not 
concerned with that matter. After the co. had 
begun to work the dust destructor, serious com- 
plaints were made by the inhabitants of the 
district to the local authority on account of the 


noxious smells thereby occasioned, with the result | 


that the co. declined to perform their agreement 
to maintain a destructor & dispose of the refuse :— 
Held: the agreement was not ulfra vires of the 
local authority, but was enforceable by them, 
their power to enter into it not having been taken 
iway because the terms thereof were not con- 
tained in the deed of transfer, which had to be 
made with the approval of the Board of Trade.— 


MELLISS tv. SHIRLEY LocaL Boanp, | 
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LAMBETH CORPN. v. SOUTH LONDON ELECTRIC 
SuppLy Corpn., Lrp. (1907), 96 Tu. T. 440; 71 


J. P. 233; 23 7T. L. R. 847; 5 L. G. R. 526, C. A. 


Annotation :—Refd. Southport Corpn. v. Birkdale District 
Electric Supply Co., [1925] Ch. 794. 


Sect. 5.-~ ACQUISITION OF LAND AND PAY- 
MENT OF COMPENSATION. 
SUB-SECT. 1.—UNDER PUBLIC HEALTH ACTS. 
A. Acquisition of Land. 

See 1875 Act, s. 175; ComMPpuLsoRY PURCHASE 
oF Lanpn, Vol. XI., pp. 291 ef seq. 

Restrictions on land to be taken.!—See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., pp. 117, 
118. 

Restrictions on user of land taken.j|——See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., pp. 120, 
Nos. 133-135. 

36. Power of Ministry of Health to set 
aside.|—A.-G. v. HANWELL URBAN COUNCIL, No. 
1, ante. 





B. Payment of Compensation. 


Sce, generally, P. H. Act, 1875, s. 305; Com- 
PULSORY PURCHASE OF LAND, Vol. X1., pp. 291 
el: 

37. Claim to compensation & right of action 
distinguished.|—By 11 & 12 Vict. c. 63, 5. £5, local 
boards of health are authorised to make & maintain 
sewers, subject to the conditions in sect. 145 that 
they shall not use, injure, or interfere with any 
watercourse, stream, river, etc., in which the owner 
or occupier ot any lands, mills, ctc., was interested 
without consent in writing first had & obtained. 
21 & 22 Vict. c. 98, having by sect. 68 repealed 
sect. 145 of 11 & 12 Vict. c. 63, by sect. 73 pro- 
hibits the local board from doing any act in- 
juriously affecting any reservoir, river or stream, 
etc., or the supply, quality, or fall of water con- 
tained in any reservoir, river or stream ‘‘ in cases 
where any co. or individuals would, if this Act had 
not been passed, have been entitled by law to 
prevent or be relieved against the injuriously 
affecting such reservoir, river, stream, etc.,” 
without their consent in writing. The local board 
of D. made certain sewers in execution of the 
power of 11 & 12 Vict. c. 68, & 21 & 22 Vict. c. 98, 
& in doing so injuriously affected the stream S. 
without having obtained the consent of T., who 
was the occupier of a mill on the S., & entitled to 
the flow of the S. to his mill. T. obtained a 
mandamus to the local board for compensation & 
made a claim (a) for damage sustained in conse- 
quence of the board opening the main sewer so as 
to allow the water of the S. to flow through it for 
forty-six hours ; (b) for a drain or trap-door being 
made out of the S., & water allowed to flow out 
of the S. into the trap-door :—Held: (1) 21 & 22 
Vict. c. 98, s. 73, was not confined to cases in which 
a ct. of equity would grant an injunction against 
the local board & T. was in the position of a person 
who would, it the Act had not passed, have been 
entitled by law to prevent the injuriously affecting 
the S.; (2) the works of the local board were not 
authorised by sect. 73, & therefore the claim of T. 
was not the subject of compensation, but ground 
of action.—R. v. DARLINGTON LocaL BOARD OF 
HEALTH (1865), 6 B. & S. 562; 6 New Rep. 178 ; 
35 L. J. Q. B. 45; 29 J.P. 419; 13 W. R. 789 
122 E. R. 1308, Ex. Ch. 
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Sect. 5.—Acquisition of land and payment of com- 
pensation : Sub-sect.1,.B.; sub-sect.2. Sect. 6.] 


38. In respect of what damage — Must be 
actionable apart from statute.]—A board of public 
health are not bound to give compensation, under 
11 & 12 Vict. c. 63, s. 144, for any damage which 
they may cause, which would not have been 
actionable if they had not been acting under the 
authority of the Act.—HaALL uv. BrRIsroL CoRPN. 
(1867), L. R22 C. P. 3822; 86L. 0. C. P. 110; 15 
L. VT. 572; 313. P. 376; 15 W. R. 404. 
Annotations :—Consd. Rhodes v. Airedale Drainage Comrs. 


(1876), 45 L. J. Q. B. 861. Refd. Fairbrother v. Bury 
R.S. A. (1889), 37 W. 1. 544. 


; a well-settled principle 
that a person is not entitled to compensation for 
damage done to him by a public authority acting 
under the powers of an Act of Parliament unless 
he could have maintained an action tor such 
damage if the statute had not. authorised the acts 
causing the damage (LINDLEY, J.).—BURGESS v. 
NORTHWICH LocAL BoaRp (1880), 6 Q. B. D. 264 ; 
50 L. J. Q. B. 219; 44 L. T. 1545 45 J. P. 256; 
29 W. R. 931, D.C. 

Annotations :—Refd. Wednesbury Corpn. vt. Lodge Holes 
Colliery Co., (1907) 1 K.B. 78. Mentd, Brierley Hill L. LB. 
v. Pearsall (1884), 9 App. Cas. 595; Sharpness New Dock 
& Gloucester & Birmingham Navigation Co. v. A.-G., 
[1915] A.C. 654. 

40. Must arise from exercise of powers 
under Act./—R. cv. DarLIncron LocaL BOAkD OF 
HEALTH, No. 37, avife. 

44. ———  ---—.) — Bunukss ic. 
Locar Boarp, No. 39, arte. 

42 -——,.'-—— The urban sanitary autho- 
rity, owing to an attack of measles, ordered 
the board school to be closed for a fortnight, 
whereby the master lost his fees, amounting to 
30s. per week. He claimed compensation under 
Pp. H. Act, 1875, s. 808:—Held: no claim was 
competent, the power to close being given by the 
Education Code, 1886, sect. 98, & not by P. H. 
Act, 1875.—RoBERTs v. FALMOUTH SANITARY 
AUTHORITY (1888), 52 J.P. 74134 T. LR. 294, D.C. 

Interference with property adjoining high- 

_«]—See Hicuways, Vol. XXVI., pp. 332-836, 
Nos. 638, 654, 650-661. 

Food Improperly condemned as unsound.]. 

aaa Foop & Druas, Vol. XXV., p. 113, Nos. 364- 
Assessment of compensation—-Procedure.|—Sce, 

generally, COMPULSOKY PURCHASE OF LAND, Vol. 

AI., pp. 184 et seq. 
43. 


ee, 





NORTIWICH 


ee 





Appointment of arbitrator— 
Effect of non-compliance with Public Health Act, 
1875 (c. 55), s. 180.,:—In an arbn. under the Act 
one arbitrator was appointed by the Jocal authority 
under their common seal, & another arbitrator was 
appointed by the claimant, but not in writing 
under his hand. The arbitrators disagreed & 
appointed an umpire who made an award in favour 
of the claimant :— Held: the provisions of above 
sect. not having been complicd with, the appoint- 
ment of the arbitrators & consequently their 
appointment of the umpire, & his award were 
invalid, & neither the original submission nor the 
appointment of the umpire nor the award could be 
made an order of ct.—e Girrorp & Bury Town 
COUNCIL (1888), 20 Q. B. D. 868; 57 L. J. Q. HK. 
Ae 58 L. T. 522; 52 J.P. 1195 36 W. R. 468, 

See, gencrally, ARBITRATION, Vol. IL., pp. 401 





PART II. SECT. 5, SUB-SECT. 1.—B. 
388i. In respect of what dumage— 


lL. Interest on 


Must be actionable apart from stalute.j}— injurious! 
LINGKE vt. CHRISTCHURCH Corpy. Munietpa 
(1913), 47 J. L. T. Jo. 14.—IR. damagern, 


compensalton—W hen 
vayable.j}— Compensation for 
affected in the exercise of 
owers is in the nature of 

intcrest should not be 
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et sey.; COMPULSORY PURCHASE OF LAND, Vol. 
I., pp. 189, 190. 
gar) aes <s Full compensation ’’ —- Whether 
solicitor & client costs included.]—‘' Full com- 
pensation ’’ for damage sustained by reason of the 
exercise of any of the powers of the Act under 
P. H. Act, 1875, s. 308, does not include extra 
costs of legal proceedings which have been incurred, 
over & above the taxed party & party costs, by a 
person against whom the local authority has 
unsuccessfully proceeded under the Act. 
Proceedings having been taken under P. H. Act, 
1875, ss. 94-96, by resps., a local authority, against 
applt. in respect of a nuisance, an order to abate the 
nuisance was made against applt. by the justices. 
He appealed against the order to quarter sessions, 
who dismissed the appeal subject to a case. On 
the hearing of the case a Div. Ct. ordered that the 
order of quarter sessions should be quashed with 
costs, & that resps. should pay to applt. his costs 
of the appeal to the High Ct. to be taxed. The 
costs of the two appeals were taxed & paid to 
applt. In prosecuting the appeals applt. reason- 
ably incurred costs to a greater amount than the 
taxed costs which he received & he claimed from 
resps. the difference between the taxed costs & 
the amount so expended by him, as compensation 
under P. Hl. Act, 1875, 8. 3808 :—//eld : he was not 
entitled to recover the amount so claimed by him. 
-~BARNETT vt. ECCLES CorpN., [1900] 2 Q. B. 4238 ; 
GOL. J. Q. B. 83843 83 L. T. 66; 64 J.P. 602 5 16 
T. L. R. 463, C. A. 
Annotations :—Refd. Wiffen v. Bailey & Romford U. C., 


(1914) 2 K. B. 5. Mentd. G. W. Ry. v. Fisher, (1905) | 
Ch. 316; Hobbs v. Winchester Corpn, (1910), 79 L. J. K. B, 
1123. 


SUB-SECT. 2.—--UNDER OTHER ACTs. 

For cemeteries.|—-See Buriai, Vol. VIT., pp. 
539 et seq. 

For educational purposes.; --See COMPULSORY 
PURCHASE OF LAND, Vol. XT., p. 294 5 EDUCATION, 
Vol. AXLX., pp. 572 et seq. 

For highways & streets.|——-See Llicitways, Vol. 
XXAVI., pp. 386, 387, 519, 552 et seq. 

For housing ey a ComMPULSORY PuR- 
CHASE OF LAND, Vol. XI1., pp. 203 el seg. 3 PUBLIC 
HEALTH. 

For isolation hospitals.|—See PUBLIC HEALTH. 

For open spaces.|—-See OPEN SPACEs. 

For removal of obstructive dwellings.) -—Sce 
PuBLIC HEALTH. 

For small holdings & allotments.)—See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., p. 204; 
SMALL HOLDINGS. 

For unhealthy area 
HEALTH. 

45. Restrictions on user of land taken.|— 
A.-G. v. PONTYPRIDD URBAN CouNCIL, No. 5, 
ante. 


schemes.|!--See PUBLIC 


“See, generally, COMPULSORY PURCHASE 
OF LAND, Vol. AL. pp. 120 et scq. 


Sect. 6.—OFFICERS. 
Of borough.)|—-See Part VII., Sect. 3, post. 
Of county.]|—Sce Part XII., Sect. 4, post. 
j Of rural district.|-—See Part X., Sect. 2, sub-sect. 
» post. 


allowed thereon before the time of the 
liquidation of the dam 
luwking of the award.—te Luak & 
Ciry or Toronto (1899), 26 A. KR. 
351 P4 30 si, C. R. 321.—CAN. 


lands 


Part IJ.—Locan AUTHORITIES GENERALLY. 


Of rural parish councll.|—See Part III., Sect. 5, 
sub-sect. 2, F., post. 

Of urban district.)—See Part V., Sect. 3, post. 

46. Definition— Whether solicitor remunerated 
by professional charges included.|—A local Act, 
by which a poor law union & rural district, were 
dissolved, provided that any officer of the guardians 
or rural district council who should be in office at 
the commencement of the Act, & who by virtue 
thereof should sustain direct pecuniary loss, should 
be deemed to be an officer entitled to compensa- 
tion within 1888 Act, s. 120, & that sect. should 
apply accordingly. By 1888 Act, s. 100, the 
expression ‘‘ office’’ includes ‘‘ any place, situation, 
or employment,’’ & the expression “ officer ’”’ is to 
be construed accordingly. 

Solrs. were during a period of about twenty-six 
years next before the commencement of the Act 
from time to time employed by the board of 
guardians of the union & the rural district council 
to do such legal work as those bodies required to 
have done, receiving by way of remuneration for 
that work the usual professional costs & charges 
payable to solrs.; & during that period no other 
solr. was employed by the board of guardians or 
council :--/feld : the solrs. so employed could 
not be considered as officers of or as holding any 
‘“nlace, situation or employment’? under the 
board of guardians or rural district council within 
1888 Act, ss. 100, 120.—He CARPENTER & BRISTOL 
Corpn., [1907] 2 K. B. 6173 76 L. J. K. B. 1145; 
07 L. T. 4613 715. 2P. 417; 23° 9. L. R. 654 5 51 
Sol. Jo. 3893 5 LG. R. 977, C. A. 

47. Nature of office — Treasurer of district 
council---Whether a “‘ public ’’ office. |-—The office of 
treasurer to a district council is not one with respect 
to which the remedy of quo warranto will apply. 

The duties of the treasurer to the district council 
are not of that ‘‘ public & substantial’ character 
which are required to support a quo warranto 
(WriGcutT, J.).—R. uv. WELLS (1895), 43 W. RR. 576 ; 
11 'b. L. R. 458 3 39 Sol. Jo. 585, D.C. 

48. Remuneration — Payment for additional 
services-—Beyond services contracted for-—Whether 
allowed.|——A. was engaged at a certain salary as 
surveyor to a local board of health; his duties 
were defined to be to take levels & prepare plans, 
sections, specifications & estimates of all works, 
etc. 3; to examine & report as to the supply of 
water, & to take measures for the laying on of 
water; to overlook the waterworks belonging to 
to city, & to be thereafter constructed, & that he 
‘ shall devote his whole time to the service of the 
board, it being declared that he shall on no account 
be paid for extra duties rendered to the said board, 
& not undertake any other employment save & 
except any engagement which may be made with 
him by the mayor, ctc., as a municipal body.” 
The salary was £50 a year as surveyor, & £100 for 
the duties connected with the waterworks. A. 
was employed in cnlarging & improving certain 
old waterworks which were transferred to the 
corpn., & in laying down mains into the city, & 
he performed dutics therein requiring the skill of 
an able engineer. For these services the corpn., 
acting as the local board of health, passed a 
resolution & order to pay him an extra sum of 
£100 :—Hi:ld: such order was legal.—R. v. 
CiLOUCESTER Corrpn. (1859), 33 L. T. O. S. 145; 
23 J. P. 709. 

———- Payment of salary during military service.]| 
— See CONTRACT, Vol. XII., p. 57, Nos. 317, $18. 


49. ——- Reco —Salary payable out of 
rates——Procedure. |—/ndebiiaiue assumpatt will not 
lic against comrs. under a local paving Act, for 


15 


salary of officers whom the Act authorises them to 
appoint at a salary to be paid out of the rates to be 
raised thereunder. The proper remedy is, either 
by an action upon the case, or a mandamus.— 
Boae v. PEARSE (1851), 10 C. B. 534; 2L.M. &P. 
21; 20L J.C. P. 99; 16. T. O. S. 462; 15 
J.P. 4386; 138 BE. R. 212. 

Annotations :—-N.F. Hall v. Taylor (1858), E. B. & E. 107. 

Consd. Bush v. Martin (1863), 2 H. & C. 31). 


50. ——- ——- ——— ——.]—  Comrs. were 
appointed, to be annually elected, for executing 
a local Act. They had power to levy rates. By 
the Act they had power to appoint clerks & other 
officers, & to pay them salaries out of the money 
to be raised under the Act. They had power to 
execute many works. By the Act they might sue 
& be sued by their clerk; & the comrs. were 
exempted from personal liability for any contracts 
entered into by them as comrs. :—Held: (1) a 
clerk, appointed by the comrs. for one year, might 
maintain an action for his salary against the clerk 
of the comrs. in a subsequent year; (2) it was 
within the scope of the authority of the comrs. to 
employ an attorney & he might recover in an action 
against the clerk of the comrs. in a succeeding year. 
—HALL v. TAYLOR (1858), E. B. & E. 107; 27 
LJ.Q. B. 311; 31 L. T. O. 8. 151; 23 J. P. 20; 
4 Jur. N.S. 877; 120 E. R. 447. 

Annotation :—Refd. Bush v. Beavan (1862), 1 H. & C. 500. 

51. —-—.|— The action of 
mandamus, like the writ of mandumus, does not 
lie where there is any other remedy. 

Comrs. under a local improvement Act were 
empowered to appoint a clerk & other officers, 
& to pay them reasonable salaries out of the moneys 
to be collected under the Act ; power was given to 
levy rates (inter alia), for the purpose of paying 
the salaries of officers. Pitfs., exors. of B., sued 
the comrs.’ clerk, the declaration alleging that the 
comrs. were indebted to B. in debts, & moneys for 
his agreed salary for his services as the clerk to 
the comrs., & upon their retainer, & for other work 
& labour, etc., of B., as the attorney & solr. of, & 
otherwise for, the comrs., at their request, in & 
about the business of the coumrs., & for money paid 
by him for their use & on accounts stated; & 
that the said debts & moneys were a charge upon 
any moneys & funds in the hands of the comrs. 
collected under the Act ; & if they should not have 
in their hands any such moneys & funds, then the 
same debts, became & were a charge upon a rate 
& assessment leviable under the Act; & pltfs. 
being, as exors., personally interested therein 
within C. L. P. Act, 1854 (c. 125), demanded of the 
comrs. to pay the moneys due out of the funds in 
their hands, or to levy a rate under the Act; & 
alleging a neglect & refusal, & claiming a writ of 
mandamus commanding the comrs. to pay or 
assess a rate :—Held: the declaration was bad, 
it being consistent with the allegations that to 
part, at least, of the claim, the comrs. were 
personally liable, & the remedy by mandamus 
being therefore inapplicable.—BusH v. BEAVAN 
(1862),1 H. & C. 500; 32L. J. Ex.54; 71.7. 106; 
8 Jur. N.S. 1015; 10 W. R. 845; 158 BE. R. 982. 


Annotations :-—Refd. Bush v. Martin (1863), 9 L. T. 510; 
Peebles v. Oswaldtwistle U. D. C., [1897] 1 Q. B. B84. 
Mentd. Morgan v. Mot. Ry. (1868), L. R. 4 C0. P. 97. 


52. Plea that no funds avail- 
able—Whether valid.]|—Pltfs., exors. of B., sued 
deft., as clerk to certain local comrs., for salary, 
due under a local Act, to testator, for work done 
for the comrs. as their clerk. The plea in effect 
set out, that the comrs. had not, either at the time 
of the accruing of the debts, or afterwards, any 
funds in hand, raised under the Act, applicable 
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Sect. 8.—Committees. Sect. 9: Sub-sects. 1 & 2.] 
Order, 1887. Subsequently to such delegation, 


the executive committee, without expressly 
revoking the delegation, issued certain regulations 
under the Rabies Order, 1887, as to the muzzling 
of dogs, & keeping them under control; no 
regulations under the Rabies Order, 1887, had 
been issued by the local sub-committee :—Held : 
the delegation was not equivalent to a resignation 
by the executive committee of its own powers, 
the delegated authority was subject to resumption 
at any time, & the regulations were therefore valid. 
—HUTH v. CLARKE (1890), 25 Q. B. D. 891; 59 
L. J. M. C. 120; 63 L. T. 348; 55 J. P. 86; 38 
W. R. 655; 6 T. L. R. 378, D. C. 

69. ——_— Whether power exercisable by com- 
mittee.|—HUTH v. CLARKE, No. 68, ante. 

Of rural parish council.}—See Part III., Sect. 5, 
sub-sect. 2, E., post. 

Of urban district council.)— See Part V., Sect. 2, 
sub-sect. 4, post. 

Of borough council.]|—See Part VII., Sect. 2, 
sub-sect. 1, E., post. 

Of county council.]—Sce Part XII., Sect. 3, sub- 
sect. 5, post. 


Secr. 9.—FINANCE. 
SUB-SECT. 1.—BORROWING. 

See, generally, P. H. Act, 1875, ss. 233-243; 
Local Loans Act, 1875 (c. 83); Local Authorities 
(Financial Provisions) Act, 1921 (c. 67), ss. 3-7; 
CoRPORATIONS, Vol. XIII., pp. 360, 361, Nos. 
953-958. 

70. Overdraft at bank—Expenditure for autho- 
rised purpose—In excess of authorised amount.]— 
Defts. in 1903 obtained the sanction of the Local 
Govt. Board to a loan for the erection of municipal 
buildings. They spent, over & above the amount 
of the loan, a further sum of £18,350, which was 
borrowed from their bankers, by way of overdraft. 
In 1907 defts. applied to the Local Govt. Board 
for leave to borrow the amount thus overspent, 
but as to £4,910, a portion thereof, sanction was 
refused. In Oct. 1908, defts. proposed to levy a 
general district rate to enable them to pay the 
£4,910, but were restrained by the ct. from doing 
so until the trial of this action. Before action 
brought, defts. had paid a sum of £855 for interest 
on their bank overdraft, & they proposed to pay 
a further sum of £900 for interest. The most 
recent of the items composing the £4,910 had been 
expended more than a year before the date of the 
proposed rate :—Held: the loan of the sum of 
£4,910 to defts. from the bank by way of overdraft, 
without the sanction of the Local Govt. Board, 
was illegal; defts. must be restrained from apply- 
ing any part of the general district fund or rate or 
any other public fund or rate under their control 
in repayment of the loan or any part thereof; 
defts. were not entitled to make any payment of 
interest upon money borrowed without the sanction 
of the Local Govt. Board, whether such borrowing 
was by means of overdraft or otherwise ;_ the 
payment by defts. of the £855 was unlawful & 
ought to be disallowed by the auditor on auditing 
defts.’ accounts, but this declaration was in no 
way to affect the power of the Local Govt. Board 
to remit such disallowed payment, though unlaw- 
fully made, under any statu enabling them so to 
do; defts. must be perpetually restrained from 
making any further payments of interest upon 
money borrowed without the sanction of the 
Local Govt. Board or other statutory sanction, 
whether such borrowing be by way of overdraft 
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or otherwise.—A.-G. v. TOTTENHAM URBAN D18- 
oo Councit (1909), 73 J. P. 487; 8L. G. R. 
71. Issue of loan capital — What amounts to 
issue.|—By Finance Act, 1899 (c. 9), s. 8 (1), (2), 
where any corpn. propose to issue any loan capital, 
they shall, before the issue thereof, deliver to the 
Comrs. a statement of the amount proposed to be 
secured by the issue, charged with an ad valorem 
eros sing to issue 1 ital by th 
corpn. propo issue loan capi y the 
Seaton. of corpn. stock invited tenders on the 
terms that the stock was to be paid for by the 
allottees by instalments, the last of which became 
due on June 21, 1899, after which date the stock 
was to be inscribed. The stock was applied for 
& allotted, & prior to June 20, 1899, scri 
certificates were delivered to the allottees whic 
entitled the holders, on payment of the remaining 
instalments to have stock inscribed in their names. 
Finance Act, 1899 (c. 9), came into force on 
June 20, 1899 :—Held: there had been an “ issue ”’ 
of the loan capital at the latest by the date when 
the scrip certificates were delivered, &, that date 
being prior to the coming into force of the Act, 
the duty imposed by s. 8 was not p yable.—A.-G. 
v. LIVERPOOL CORPN., [1902] 1 K. B. 411; 71 
L. J. K. B. 195; 86 L. T. 300; 66 J. P. 391; 50 
W. R. 328; 46 Sol. Jo. 215. 

72. ——— Stamped certificate under Finance 
Act, 1899 (c. 9), s. 8—Time for delivery.]|—A.-G. 
v. LIVERPOOL CORPN., No. 71, ante. 

73. Whether security must be given.) — The 
Local Govt. Board, in Apr. 1900, sanctioned the 
borrowing by the Bournemouth Corpn. of the sum 
of £600 on the credit of the rates, which the corpn. 
were entitled to mortgage, the amount to be repaid 
with interest within ten hea The corpn. 
borrowed this amount from the Wilts & Dorset 
Bank, & mortgaged a proportion of the rates as 
security. The corpn. afterwards transferred their 
account, in pursuance of an arrangement, to the 
National Provincial Bank, which repaid to the 
Wilts & Dorset Bank the principal & interest. 
The mtge. was not transferred to the National 
Provincial Bank, but a receipt was indorsed 
thereon. The arrangement provided that the 
corpn. should pay interest to the National Pro- 
vincial Bank, that as soon as advances made by 
the bank reached £250,000 the corpn. should issue 
stock through the bank, that the banking account 
of the corpn. should be transferred to the National 
Provincial Bank, & that the bank should only 
charge interest on the excess of sums borrowed 
over balances pare to the credit of the corpn., 
£1,500 bei allowed as a free balance. he 
auditor surcharged a payment of £2 12s. 6d. to 
the National Provincial Bank for interest upon the 
sum of £600 on the ground that a proper security for 
the sum advanced had not been executed :—Held : 
on the facts, it being the intention ot the parties 
that there should be a transfer of the loan & of the 
mortgage securing it from the Wilts & Dorset 
Bank to the National Provincial Bank, there had, 
in fact, been no new borrowing on the part of the 
corpn., & there having been a sanction for the old 
loan & a security for the same there was no reason 
for the surcharge. Qu.: whether under P. H. 
Act, 1875, s. 233, the power ot the local authority 
to borrow is a power to borrow on mtge. only.— 
R. v. Locke, [1911] 1 K. B. 680; 80 I. J. K. B. 
358; 103 L. T. 790; 75 J. P. 145; 27 T. L. R. 
148; 55 Sol. Jo. 189; 9 L. G. R. 103, O. A.3 
reveg., [1910] 2 K. B. 201, D. O. 


Annotation :—Refd. A.-G. v. W : 
2 Ch. 560. v. West Ham Corpn., [1910) 
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74. Transfer of existing loan — Distinguished 
from borrowing.|—R. v. Locks, No. 78, ante. 

75. Sanction of Minister of Health — Whether 
necessary for method of securing loan.|—R. v. 
LockE, No. 78, ante. 


SUB-SECT. 2.—ACCOUNTS AND AUDIT. 

Making up accounts.|—See P. H. Act, 1875, 
8.245; Financial Statements Order, 1921. 

——— Time for.J—See 1894 Act, s. 58 (1). 

Annual reports.|——See P. H. Act, 1875, s. 206. 

Audit—Duties of auditor.]—Sce District Auditors 
Act, 1879 (c. 8), 8. 3. 

Remuneration of auditor.]|—See District 
Auditors Act, 1879 (c. 6), 8. 2. 

—— Expenditure sanctioned by Minister of 
Health.]—See Local Authorities (Expenses) Act, 
1879 (c. 72), 8. 3; No. 82, post. 

Stamp duty on  audit.]—See District 
Auditors Act, 1879 (c. 6), ss. 3, 6; Audit Stamp 
Duty (Local Authorities) Order, 1921. 

76. Appointment of solicitor as auditor— 
Whether allowed.]—(1) One of the partners in a 
firm, acting as attorneys for a parish, was duly 
appointed auditor of the union comprising that 
Salem & acted as such until, on the passing of 

oor Law Amendment Act, 1844 (c. 101), he 
became auditor of the district comprising that 
parish. It was known that he was a partner in 
the firm ; & for some time no objection was made 
to his acting as auditor, though in doing so he had 
to allow or disallow bills of costs of his own firm. 
The objection was at last taken. The auditor, 
after an unsuccessful attempt to have the audit, as 
to these bills, conducted by a stranger, which the 
Poor Law Comrs. would not sanction, held an 
audit himself, though with the assistance of a 
disinterested party: that party, however, not 
acting formally as assessor. The auditor, during 
such audit, allowed several bills of costs belonging 
to his own firm. The accounts & allowances being 
brought up by certiorari; on a motion to quash 
them :—Held: the auditor, being duly appointed 
& having accepted the office, was bound bo fulfil 
its duties, & therefore the audit was not void, 
though the auditor had a direct interest in the 
accounts. 

The appointment, however, of such a person to 
the office of auditor, is not looked upon by the ct. 
with approbation. 

(2) Amongst the items allowed were the costs of 
a litigation, in support of rates irregularly made, 
which in the opinion of the ct., was unnecessary & 
improper, though the litigation was bond fide, 
carried on under the advice of counsel & sanctioned 
by the vestry :—Held: these items ought not to 
have been allowed: & the auditor’s allowance of 
them was quashed.—R. v. GREAT WESTERN Ry. 
Co., Re BURNHAM RaTEs (1849), 18 Q. B. 327; 8 
a ee ron he ae L. J. M. ©. 145; 18 

o te Ue De > - &. 3 ° 23 
E.R. i983. ° 98; 13 Jur. 652; 116 


Anmotation : —Genehally, Mentd. R. v. Street (1852), 18 











T7. ——— Auditor also solicitor — Bills of costs 
allowed—Whether audit void.|—R. v. GREaT 
ean Ry. Co., Re BURNHAM Ratss, No. 76, 


——— Accounts of offcers.]—See P, 


1875, 8. 260. ances 
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committee—Whether included in county 
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Taxation of solicitor’s bill of costs—By clerk of 
the peace.|—-See P. H. Act, 1875, s. 249. 

‘78. ——— By master — Jurisdiction of court to 
order.|—Re BLAKE, ETc. & CROYDON RURAL 
SANITARY AUTHORITY (1886), 2 T. L. R. 336, D. C. 

——— Solicitor employed at fixed salary—-Whether 
work done in conduct of action included.|—See 
No. 90, post. 

79. Disallowance of items — Unnecessary 
litigation—-Though undertaken on advice of 
council.|—R. v. GREAT WESTERN Ry. Co., Re 
BuRNHAM Ratss, No. 76, anfe. 

80. ——- ——— As unnecessary expenditure of 
public money—Whether for taxing master or 
auditor.]|—An action was brought against an urban 
district council, who passed a resolution that 
prints of the speeches, evidence, & judgment be 
obtained & supplied to each member, & instructed 
their solrs. to carry out the resolution. The 
council lost the action, & besides paying pltf.’s 
taxed costs, had to pay the costs of their own solrs. 
The bill delivered to the council by their solrs. 
contained the usual & proper charges of obtaining 
prints of the speeches, evidence, & judgment which 
they had obtained in accordance with the council’s 
instructions: but these charges were disallowed by 
the taxing master on taxation of the bill as between 
solr. & client under Solicitors Act, 1848 (c. 75), 
8s. 37,on the ground that they were an unneces- 
sary expenditure of public money. The council 
admitted that they gave the instructions, & that 
the charges were usual & proper, & were willing 
to pay them :—Held: the taxing master on taxa- 
tion of the bill as between solicitor & client under 
Solicitors Act, 1843 (c. 73), 8. 37, was not entitled 
to disallow usual & proper charges incurred by the 
instructions of the client, when there was no 
question of quantum, on the ground that they 
constituted an unnecessary expenditure of public 
money ; but the question of unnec expendi- 
ture of public money was a matter for the auditor 
under P. H. Act, 1875, ss. 247, 249.—Re PORTER, 
AMPHLETT & JONES, {1912} 2 Ch.98; 81 L. J. Ch. 
544; 107 L. T. 40; 56 Sol. Jo. 521. 

-.|—See, generally, SOLICITORS. 

81. Authorised expenditure— Opposition to bill 
in Parliament — Construction of local Act.]— 
Comrs. were empowered to caure to be paved, 
drained, & otherwise improved, the town & town- 
ship comprised in the district, & to be the sur- 
veyors of highways within the same, & keep the 
same in repair; to ‘‘ do all acts, matters, & things 
for promoting the health, comfort & convenience 
of the inhabitants’’ of the district, which they 

ight deem or consider necessary. The ct. granted 
an injunction to restrain the Comrs. from applying 
any moneys produced by rates towards the pro- 
motion of a bill in Parliament the object of which 
was to obtain an extension of their district.— 
A.-G. v. WEST HARTLEPOOL IMPROVEMENT CoMRS. 
(1870), L. R. 10 Eq. 152; 39 L. J. Ch. 624; 22 
L. T.510; 18 W. R. 685. 


Annotations :-—A 
177. Refd. A.-G. v. M 





pid. A.-G. v. West Riding of Yorkshire 
Rivers Board (1905), 69 J. P. erthyr 
Tydfil Grdns., (1900) 1 Ch. 506. Mientd. Hood v. N. BE. Ry. 
(1870), 19 W. R. 266. 
.]—See, also, No. 85, post, & compare 
No. 222, post. 
82. Expenditure authorised by Minister 
of Health—Whether restrained by interlocutory 
injunction.|—On Apr. 18, 1911, the Local Govt. 
Board in exercise of their powers under the Local 
Authorities (Expenses) Act, 1887 >. 72), 8. 3, 


23.—IR. council audit.}—-LocaL GOVERNMENT 
district Board v. TIPPERARY COUNTY COUN- 
ciia, [1918] 1 I. R. 511.—IR. 
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made a general order sanctioning any reasonable 
expenses to be incurred by a local authority in 
connection with the public local celebration of the 
Coronation of King George V. In May, 1911, 
defts. resolved to expend a sum not exceeding a 
certain amount upon the Coronation festivities 
in their district. n June 20, 1911, an action was 
commenced by the A.-G. on the relation of two 
ratepayers seeking to restrain defts. from making 
any order for payment out of the general district 
rates of this or any other sum towards the local 
Coronation festivities. On motion for an interim 
injunction in similar terms, it was contended that 
. the only effect of the general order of the Local 
Govt. Board was to prevent the district auditor 
disallowing these expenses, & that notwithstanding 
that order the expenditure was illegal as being for 
purposes not authorised by statute :—Held: it 
was not a case in which the ct. would interfere 
by injunction before the trial of the action.- 
A.-G. v. East BARNET VALLEY URBAN District 
CouncIiL (1911), 75 J. P. 484; 9 L. G. R. 918. 

‘ 838. —— Excessive expenditure on authorised 
object.|—By Metropolis Management Act, 1855 
(c. 120), s. 62, a metropolitan borough council, as 


the successors of the Board of Works, “shall 
-.. employ ... such... servants as may be 
. servants 


necessary, & may allow to such.. 
-.. Such... wages as (the Council) may think 
fit.’ By P. H. Act, 1875, s. 247 (1), as applied 
to the accounts of metropolitan borough councils, 
the district auditor ‘“‘ shall disallow any items of 
account contrary to law, & surcharge the same on 
the person making or authorising the making of 
the illegal payment.”’ 

In the year ending Mar. 31, 1922, a metropolitan 
borough council, as in the previous year, paid to 
its lowest grade of workers, whether men or women, 
& Minimum wage of £4 per week, notwithstanding 
that the cost of living had fallen during that year 
from 176 per cent. to 82 per cent. above the pre-war 
level, the borough council being of opinion that 
£4 was the least wage which a local authority 
ought as a model employer to pay for adult labour. 
The district auditor found that these payments 
were not wages but gratuities to the employees, 
& were contrary to law, &, starting with the 
pre-war rate of wages paid by the council, added on 
a bonus proportionate to the increase in the cost of 
living & a further £1 by way of margin, & dis- 
allowed the excess over that sum & surcharged 
the same upon the councillors responsible for the 
payments :—Held: an expenditure upon a lawful 
object might be so excessive as to be unlawful, 
& to the extent by which the amount exceeded 
legality the auditor was bound to disallow it & 
surcharge the excess upon the persons responsible, 
therefore the disallowance & surcharge were 
rightly made.—RoOBERTsS v. Hopwoop, [1925] 
A.C. 578; 94L. J. K. B. 542; 133 L. T. 289; 89 
J.P.105; 41 T. L. R. 436; 69 Sol. Jo. 475; 23 
L. G. R. 337, H. L.; revag. 8. C. sub nom. R. v. 
ROBERTS, Ex p. Scurr, [1924] 2 K. B. 695, O. A. 
Annotations :—Apld. Roberts v. Cunningham (1925), 134 

L. T. 421. Folid. R. v. Roberts, Ex p. Woolwich B. C. 

(1926), 90 J. Wands- 


P. 197. Refd. R. v. Grain, Ez p. 
worth Grdns. (1926), 43 T. L 8. Mentd Howard- 
T. 6; Short 


. R. 38, Men 
ders © Maldo : ee te 

¢ Pools Corpn. 1026) Che Oe 

84. -]|—Early in 1920 a conference was 
held which h been called by the borough 
council of Fulham for the purpose of considering 
the standardisation of is of municipal employees 
other than those covered by trade union rates of 
wages, & was attended by twenty-two out of the 
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twenty-eight metropolitan boroughs. As the 
result of the inquiries made from ali the borough 
councils, a scheme known as the Fulham Scheme 
was recommended, providing for the grading of 
the different classes of manual workers employed 
by councils of metropolitan boroughs, & suggesting 
that the minimum wage should not be less than 
£3 10s. 6d. per week. The scheme also provided 
that: ‘‘ Nothing contained in the above scheme 
to operate to reduce the present wages of any 
employee in a borough where better conditions 
prevail.’ The Fulham Scheme was adopted by 
the borough council of Woolwich on May 12, 
1920. In the same year there was also established 
a body known as ‘‘ The Joint Industrial Council 
for Local Authorities’ Non-Trading Services 
(Manual Workers), which suggested in regard 
to the payment of the lowest grade of workers 
the fixing as a basic wage a sum of 30s. per week 
of forty-seven hours, to which should be added a 
bonus in accordance with a certain scheme then 
formulated to meet the cost of living. It also 
reproduced the saving clause in the Fulham 
Scheme under the heading: ‘ Existing privileges 
to continue.’”’ The Woolwich borough council 
continued to pay wages based upon the Fulham 
Scheme, although the standard of living had fallen, 
& they said that such payments were reasonable 
& proper & within the discretion granted to the 
borough council by Metropolis Management Act, 
1855 (c. 120), s. 62, & also that they were in 
accordance with the recommendations of the 
Fulham conference. At the audit of the accounts 
of the council for the year ending Mar. 31, 1924, 
the district auditor found that the council were 
continuing to pay the rates of wages which they 
adopted in 1920, although the extra cost of living 
had fallen to almost half of what it was when these 
rates were adopted. He accordingly disallowed the 
payments of wages in excess & surcharged the 
same upon the councillors responsible for the 
payments :—Held: the Joint Industrial Scheme 
was intended to supersede the Fulham Scheme 
as a guide to local authorities. It was on a wider 
basis, & was intended to provide for fluctuations 
in wages according to the changes in the cost of 
living. As regards the “ Existing Privileges ’’ 
clause which had been copied from the Fulham 
Scheme, it was not intended to provide for an 
immutable state of wages which would remain 
fixed for all time without regard to fluctuations 
in the cost of living.—R. v. ROBERTS, Ez 
WooLwicH BorovuGH Counci. (1926), 90 J. 
197; 24L. G. R. 517, C. A. 

85. Whether individual members Ilable — Dis- 
allowance of rate to meet expenses.|—Pitf. was 
engaged in preparing statistics & giving evidence 
before a@ committee in Parliament, on behalf of 
the local board of W. in opposition to a Gas bill 
which the board had resolved to oppose. The 
board made a rate to defray the expenses of the 
opposition, but this ct. held that such expenses 
were not a legitimate object to be defrayed by the 
rate. Pltf. then sued four members of the board 
who were parties to the resolution, authorising the 
opposition by the clerk to the board :—Held: they 
were not liable individually.—BaILEy v. CucKson 
(1858), 82 L. T. O. 8. 124; 7 W. R. 16, L. JJ. 

86. ——- For costs of information on surcharge 
—Member op ing misapplication.|—-Where a 
local board of health misapplied the rates toward 
defraying the expenses of a bill in Parliament, the 
ct. granted an injunction to restrain the further 
prosecution of the bill, which, however, had been 
abandoned before the hearing. The auditor had 


| surcharged some of defts., members of the board, 
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with the amount paid for such expenses, & no 
order was therefore made on that part of the 
rayer of the information which sought to make 
hem personally liable; but costs were decreed 
against them. 

A member of the board, who proved that he had 
opposed the scheme embodied in the bill, was held 
not to be personally liable, & the information was 
dismissed as against him, with costs against the 
relator.—A.-G. v. TOTTENHAM LOCAL BOARD oF 
HEALTH (1872), 27 L. T. 440. 


Sect. 10.—DISPUTES. 

Reference to Minister of Health—Power to state 
special] case-—Under local Act.]—See ARBITRATION, 
Vol. II., p. 460, No, 1063. 

Reference to arbitration—Use of sewers.|—Scee 
P. H. Act, 1875, 8s. 22; &, generally, SEWERS & 
DRAINS, 

—— Use of water of undertakers.]—Sce P. H. 
Act, 1875, s. 52, &, generally, Sewers & DRAINS. 
Supply of water to adjoining district.]— 
See P. H. Act, 1875, 8. 61, &, generally, WATER 
SUPPLY. 

Paving private streets.|—See P. H. Act, 
poe s. 150; HicgHways, Vol. XXVI., pp. 530 
el seq. 








Paving, ete., expenses in Universities of 
Oxford & Cambridge.j]—-See P. H. Act, 1875, s. 228. 

——— Interference with rivers, canals, etc.|—See 
P. H. Act, 1875, 8. 328, &, generally, WaTERS & 
WATERCOURSES, 

Submission of special case.]|—See 1888 Act, 
8.29; 1894 Act, s. 70. 

87. —— Whether appeal lies— Case stated 
under 1888 Act, s. 29.)—The jurisdiction of the 
High Ct. of Justice upon questions submitted to 
it under above sect. is consultative only, & not 
judicial, & no appeal lies from its decision to the 
Ct. of Appeal.— Ez p. Kent Country Councit & 
DovER CounciL, Ez p. KENT Country CounNciL & 
SANDwicn Counciz, [1891] 1 Q. B. 725; 60 
L. J. Q. B. 485; 65 L. T. 218; 55 J. P. 647; 39 
W. R. 465; 7 T. L. R. 487, C. A. 

Annotations :—Meutd. Re Knight & Tabernacle Permanent 

Bidg. Soc. {1892 2 Q. B. 613; Re Herefordshire County 


Council &' Leominster Town Council (1894), 15 Rt. 77; 
ery Corpn. v. Norfolk County Council, [1898] 1 


Case stated under 1894 Act, s. 70 (1).)— 
See 1894 Act, s. 70 (3). 


Seeeeeememen ened 





SEcT. 11.—LEGAL PROCEEDINGS. 
SUB-SECT. 1.—AGAINST AUTHORITY. 
A. In General. 

88. Restraint of exercise of powers — Powers 
exercised for double purpose—One purpose ultra 
Vires.]—The Brighton Corpn. after a proposal) had 

“lade to them that the Automobile Club 

hold a Sa the borough for the pur- 

ee of motor car trials, & they had been informed 

at, if the trials were to be held, it would be 

entigen ts that the road on which they were to 

sos - Place should be paved with some suitable 
vaterial such as tarmac, caused a public highwa 
» which was at that time paved wit: 
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macadam, & as a macadam road in good repair, 
to be paved at great expense with tarmac. The 
pre osed meeting of the Automobile Club was 
held, & the motor car trials took place on the road 
in question, which for three days was closed to the 
public & devoted to that purpose :—Held: under 
the circumstances, though the corpn. had ad- 
mittedly been influenced in their action by the 
desire that the motor car trials should take place 
in the borough, there was nothing to show they 
had not, bond fide, exercised the discretion as to 
the repair & improvement of highways, vested 
in them by P. H. Act, 1875, s. 149, the ct. could 
not interfere with their discretion. 

The principal upon which the ct. will restrain 
a colourable exercise of statutory powers, that is 
to say an exercise of such powers for purposes 
foreign to those with which they were conferred, 
does not enable the ct. to interfere when powers 
are exercised with two purposes, one of which is 
foreign to the purposes for which they were con- 
ferred, but the other of which is within those 
purposes. Therefore, even had the fitting of the 
road for motor trials been a purpose foreign to 
those for which the powers of the corpn. under 
P. H. Act, 1875, s. 149, were conferred on them, 
the ct. could not, under the circumstances have 
interfered ; further, that purpose was not foreign 
to the purposes of the sect., for the improvement 
of highways with the object of attracting a par- 
ticular class of traffic to the locality is a matter 
within the discretion of the local authority under 
that sect. (BUCKLEY, L.J.).—R. v. BRIGHTON 
Corpen., Ex p. SHoosmiTH (1907), 96 L. T. 762 ; 
71 J. P. 265; 23 T. L. R. 440; 51 Sol. Jo. 409; 
5 L. G. R. 584, C. A. 

Stay of proceedings—Action on agreement pro- 
viding for arbitration—Disqualification of arbi- 
trator.|—See ARBITRATION, Vol. II., p. 369, Nos. 
360, 361. 

89. Costs —-Of mandamus — For payment of 
money—Local authority not in default.|—Where, 
through the delay of pltf. it has been necessary 
for defts., a public board, to have the authority 
of a mandamus to justify them in paying a sum of 
money. The ct. refused to make a rule absolute 
calling on them to pay the costs of the mandamus. 

R. v. BURLEIGH BoaRD OF HEALTH (1859), 


1 L. T. 92. 
.|—See, generally, CROWN PRACTICE, 
Vol. XVI., pp. 347 et seq. 

90. ——— Of successful defendant — Clerk at a 
salary acting as solicitor—What costs allowed.|— 
A public body employed a solr. as their clerk at a 
fixed annual salary, for which (inter alia) he was 
to prosecute & defend all legal proceedings taken 
by or against them. Out of pocket expenses were 
to be paid for by them. In an action brought 
against them, judgment was entered for them with 
costs, to be taxed as between solr. & client. On 
taxation the registrar struck out all items, except 
out of pocket expenses paid by the solr., on the 
ground that all work done by him in the conduct 
of the action was covered by his salary :—Held : 
the taxation was wrong & ought to be reviewed.— 
HENDERSON v. MERTHYR TYDFIL URBAN COUNCIL, 
(1900] 1 Q. B. 434; 69 L. J. Q. B. 335; 48 W. R. 
832, D.C 


Annotation :—Mentd. Adams v. London Improved Motor 
Coach Builders, {1921) 1 K. B. 495. 
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- By whom br 
action wn brought.] —In an | x, Coste — 
shi 
pLteasance, Pitt. must, allege ar rp fo 
councillor, or } A ee Lie a a : iy Sern & 


B wv. FERNTREE GUL 
SHIRE (1891), 17 V. L. R. 606.—AUS. 


Allegation 
duct.}—-When misconduct in the per- 
rmance of their 
a body, & 
take legal 


LY egeinat them, the individual members 

who are : peinolpey responsible ought 
to be made al defta. for the pur- 
pose of visi them with the costs 
of the action.—O’SHEA 
RvuRaL DistrRicr COUNCIL, 
proceedings i. R, 16. ~~ JR. 


of niiscon- 


vt. CorE 
Guties is alleged (1914) 1 
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Sect. 11.—Legal proceedings: Sub-sect. 1, B., C. 
D.; sub-sect. 2.] 


B. Enforcement of Statutory Duties. 

By complaint to Minister of Health.|—See P. H. 
Act, 1875, s. 299; Ministry of Health Act, 1919 
(c. 21), 8. 3 (1) (a). 

91. Complaint involving question of law— 
Jurisdiction of Ministers.|—(1) Where a remedy for 
the breach of a statutory duty is provided by the 
Act which creates the duty, that remedy is the 
only remedy available in the case of an alleged 
default in the performance of that duty. (2) The 
Local Government Board have power to determine 
questions of law relating to matters within their 
jurisdiction ; the fact, therefore, that the investiga- 
tion of a complaint made against a local authority 
under the Act will involve the determination of a 
question of law, does not take away the jurisdiction 
of the Local Government Board under sect. 299 
to deal with that complaint, or entitle the com- 
p inant to have the question of law determined 

y the High Ct.—PEEBLES v. OSWALDTWISTLE 
URBAN District CounciL, [1897] 1 Q. B. 625; 
66 L. J. Q. B. 392; 76 L. T. 315; 61 5. P. 308; 
45 W. R. 454; 13 T. L. R. 297, C. A.; affd. sub 
nom. PASMORE v. OSWALDTWI URBAN DISTRICT 
COUNCIL, [1898] A. C. 887; 87 L. J. Q. B. 635; 
78 L. T. 569; 62 J.P. 628; 14 T. L. R. 368, H. L. 
Annotations :—As to (1) Apld. Jones v. Barking U. D. C. 

(1898), 15 T. L. R. 92. Distd. R. v. Stepney Corpn., [1902] 

1 K. B. 317._ Consd. Harrington v. Derby Corpn., [1905] 

1 Ch. 205. _Distd. R. v. Poplar B. ©. (No. 1), {1922} 1 

K. B. 72, Refd. Baron v. Portslade-by-Sea U. C. (1899), 

68 L. J. Q. B. 949; St. Mary, Islington, Vestry v. Hornsey 
. D. C. (1899), 80 L. T. 746; Devonport Corpn. vw. 

Tozer, [1902]2 Ch. 182; Haedicke v. Friern Barnet U.C., 

{1904] 2 K. B. 807; Brook v. Meltham U. C., [1908) 2 

K. B. 780; Phillips ». Britannia Hygienic Laundry Co., 

1923] 2 K. B. 832. Generally, Mentd. Eastwood v. 

onley U. C., {1900] 1 Ch. 781; Southall Norwood 

U. D. C, v. Middlesex County Council (1901), 83 L. T. 

742; West Riding of Yorkshire Rivers Board v. Gaunt 

(1902), 67 J. P. 183; West Riding of Yorkshire Rivers 

Board v. Preston (1904), 92 L. T. 24; West Riding 

Rivers Board v. Butterworth & Roberts (1907), 98 L. T. 

47; Waltham Holy Cross U. D. C. v. Lee Conservancy 

Board (1910), 103 L. T. 192; Hulme v. Forranti, (1918) 

2K. B. 426; Turner v. Kingsbury Collieries, (1921] 3 

K. B. 169; Waghorn v. Collison (1922), 127 L. T. 8. 

By mandamus.|—See Crown PracricE, Vol. 
XVI., pp. 318, 319. 

Where no remedy provided.J—See, generally, 
CROWN PRACTICE, Vol. XVI., pp. 316, 318. 

92. Statutory remedy provided by statute im- 
posing duty—Statutory remedy sole remedy.]— 
PEEBLES v. OSWALDTWISTLE URBAN DISTRICT 
CouNcIL, No. 91, ante. 

Whether notice of action necessary.]|—See Pus- 
LIC AUTHORITIES. 

Particular dutiles—Provision of sewers.]|—See 
SEWERS & DRAINS. 

—— Provision of water supply.|—See WaATER 
SUPPLY. 

93. ———- Consideration of application or plans 
Enforceable by mandamus.]—An action will not 
lie against a local authority for maliciously re- 
fusing to approve of building or drainage plans 
deposited with them. If the local authority in 
rejecting the plans has been actuated by improper 
motives, & has merely pretended to exercise ite 
power without addressing its mind to the question 

efore it, the remedy of the person aggrieved is by 


PART II, SECT. 11, SUB-SECT. 1.—C. 
| lies — Absence 
of negligence.}—At common law, a 
panic body such as a municipa) corpn., 

in the absence of negligence, not 
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or 8r. AND 
D. L. R. 780; 


DIOKENSON v. RURAL MUNICIPALITY 
3 W 


.]) — PELLETIER +. 


LocaL GOVERNMENT. 


a mandamus to the local authority to hear &: 
determine his application —Davis v. BROMLEY 
Corpn., [1908] 1 K. B. 170; 77 L. J. K. B. 515 
97 L. T. 705; 713. P. 618; 24T.L. R. 11; 61 
Sol. Jo. 823; 5 L. G. R. 1228, C. A. 

94. ——.]— A mandamus will be 
granted to a local authority to hear & consider an 
application or to consider plans (LORD ALVER- 
STONE, C.J.).—R. v. CHISWICK URBAN DISTRICT 
Councin, Ex py. BRICKELL (1908), 72 J. P. 165; 
6 L. G. R. 605, D. C. 

—— ——— Bon fide refusal to approve.]—<Sce 
Crown PRACTICE, Vol. XVI., p. 290, Nos. 1023, 
1024. 


C. Injury arising from Exercise of Statutory Powers, 


95. Whether action lies—- Remedy provided by 
statute.|—If in the execution of works authorised 
by Act of Parliament damage be sustained & the 
Act provides a special mode in which compensation 
for such damage may be recovered, no action will 
lie for it. But this only relates to works carefully 
& skilfully executed, & if there be a want of proper 
care & skill on the part of those executing the works 
an action for the negligence to recover damages 
for the injury thereby sustained will lie —CLOTHIER 
v. WEBSTER (1862), 12 C. B. N. 8. 790; 31 
L. J.C. P. 316; 6L. T. 461; 9 Jur. N.S. 231; 
10 W. R. 624; 142 E. R. 1353. 


Annotations :—Refd. Ohrby v. Ryde Comrs. (1864), 28 J. P. 
aoe Ae Dock Trustees v. Gibbs (1866), L. R. 1 
96. ees Statutory duty negligently per- 

eli Tie pia ie acting under statutable powers 

are liable tor injuries arising trom the execution of 
works which they order, & which are defective in 

proper precautions ainst danger.—Rvck v. 

WILLIAMS (1858), 3 H. & N. 308; 27 L. J. Ex. 

357; 31 L. T. O. S. 167; 22 J. P. 420; 6 W. R. 

622; 157 BE. R. 488. 

Annotations -—Refd. Whitehouse v. Fellowes (1861), 30 
L. J. ©. P. 305; Young v. Davis (1862), 7 H. & N. 760; 
Coe v. Wise (1864), 5 B. & 8S. 440; Gordon v. St. James, 
Westminster, Vestry (1865), 13 L. T. 511; Mersey Dock 
Trustees v. Gibbs (1866), L. R. 1 H. L. 93; Stretton’s 











Derby Brewery Co. v. Derby Corpn., (1894/1 Ch. 431. 
Mentd. Metcalfe v. Hetherington (1860), 5 H. & N. 719; 
Bagnall v. L. & N. W. Ry. (1861), 7 H. & N. 423: G. W. 
Ry. of Canada v. Braid (1863), 1 Moo. P. GC. C. N.S. 101; 
Taff Vale a v. Abialgnmated Soc. of Ky. Servants, 
{1901) A. C. 426. 

97. —— ——.|— CLOTHIER v. WEBSTER, 





No. 95, ante. 
See, generally, NEGLIGENCE. 

: Breach of condition imposed by 
statute—Allegation that condition unnecessary.|— 
When the legislature imposed certain conditions 
on a public body, that body cannot break the 
conditions & plead in excuse that they are un- 
necessary for the protection of the public.—A.-G. 
v. COCKERMOUTH LocaL Boarp (1874), L. R. 
18 Eq. 172; 30 L. T. 590; 38 J. P. 660; 22 
W. R. 619; sub nom. WorkKINGTON LocAL BoaRD 
v. COCKERMOUTH LOCAL Boarp, A.-G. v. COCKER- 
MOUTH LocAL Boarp, 44 L. J. Ch. 118. 


Annotations :—Refd. A.-G. v. G. KE. meh (1879), 11 Ch. D. 
449; A.-G. ». Logan, (1sa1) 2 Q. B. 100; Durrant ov. 
Branksome U, D. C. 1897), 76 L. B gs 139; A.-G. v. 

rs N. 100) Gh Oe nae re ge Bis v. Dorchester 
n. r . . > Us, B. ame 

a ee ee eae peel GL he 
o7 We v. Trews ury e > 

Ch. D. 752; Brooks v. Terry (1888), 4 T. L. R. 678. 


[1924] 1 W. W. R. 502.—OAN. 


Statutory authority 
ceeded.}—A bridge over a stream was 
built under statutory or cides 

© 





Man.), [{1923) 4 
.R. be CAN. 


def 


Liabl ts., a township corpn. 

i e for damage arising from its SprRInaFrELD RURAL MONICIPALITY, & ita approaches were so constructed 
oing that which the 1} ture has JOLIVET v. SPRINGFIELD RuRAL MUNI- that at certain times the flow of the 

authorised it to do.—WILEINSON >, 924) 4 D. L. RR. stream waa diverted & caused 


URAL MUNICIPALITY OF ST. ANDREWS, 


CIPALITY (Man.), [1 
1158; [1924) Sw W. R. 786; affg., 


to pitf.’s land :—Held: defta. 





99. Question of construction of statute.|— 
The mere fact that the breach of a public statutory 
duty has caused damage does not vest a right of 
action in the person suffering the damage 
the person guilty of the breach; whether the 


Part II.—Locant AUTHORITIES GENERALLY. 23 
D 1905} 1 Ch. 205; Wincanton R. C. 
Dery agony, V4 L. yA K. B. 533; Foster v. Warb 
District Council, [1906] 1 K. B. 648; McC - 
a of Macros A LEB ih ae h S 
against v. Manchester cat &, Ganona) ) a8bD, 18 C Ch. D. 088 
Holland». Dickson (1858), Vestry (1808), 61 L. J. 


breach does or does not give such "right of action 
must depend upon the object & language of the 
particular statute.—ATKINSON v. NEWCASTLE & 
GATESHEAD WATERWORKS Co. (1877), 2 Ex. D. 
441; 46 L. J. Ex. 775; 36 L. T. 761; 25 W. R. 
704, "OC. A. 3 revsg. (1871), L. R. 6 Exch. 404. 


Annotations :—Consd. Bathurst eorough v. Macpherson 
(1879), ngs Cas. 256. A ld. M‘Colla v. Clacton-on-Sea 
as & Water Co. (1889), 5 T. L. R. 690. Consd. Cowley 
.  Nowinarket L. B., (189 2) A. O. 345 : ae v. 
Holborn District B orks, [1895] 1 Q. mn oat 
Clegg, Parkinson v. Earby seh sd me eee) 1 ae 
Goo son v. nv, Bingley. 6), 15 rie rT. 
251; Dawson v. B 149. Refd. 
Jones v. Pioke 
(1874), ae rf 2 e-Price (1876), 


. 269 p Fishing Co. v 
mdgobilt (183), ii rea Vallance v. Falle 1884), 
3 Q. ino . ay im 


borne, [1898] 2 Q. 
102 Tonneau o Toronto Tyre Fo undry Co. . Touts 
Consumers’ Gas Co., (1898) A. C. 447; Gale v. a eee y 
& Aber Valleys Gas & Water Co. 1903), 89 L. T. 399; 
rag toad Ae Rochdale Corpn., [1908] 2 K. B. 594; ai impson 
. South Oxfordshire ater & Gaa Co. " [1908] 1 
917 ; Price v. Webb, {1913) 2 K. B. 367; R.v. Marshland 
Seobthn & Fen District mrs., [1926] 1K. B. 155; 
Phillips v. Britannia Hygienic Laundry Co., {1923} ie 

B. 832. Mentd. Hand ey v. Moffat (1872), 21 W. 

1 Comet v. Hay, Same v. Massey, Same v. Pecone 

(1873), 1 - RR 8 CG. 328; Pickering v. James PT). 
-8C. P. 489; Thorley v. Glossop 11526), 34 L. 
Tao. : Molliss v. Shirley, & & eee tle Benth 
(1885), 54 L. J. Q. B. 408; oA aon (i501) } Con B. oa. 


Barry Ry. v. Taff Vale nee 894), 64 L 
oe ‘Institute of Patent nts v. Lace ood. ( 1894), 
3 L. a es 74; Patent Agents Institute v. Lockwood, 
iBeaT A . 347; Butler (or Black) v. Fife Coal Co., 
[1912] A 5. 149 ’ Neville v. London xpress Newspaper, 
{1919] reer: . 368. 
100. Matter actionable apart from statute.] 





—-A local board, under P. H. Act, 1875, causing 
& nuisance by any act which, independently of the 
statute, would have given a cause of action to any 
person, may be made liable in damages, or be 
restrained by injunction, unless they can show a 
justification under the powers of the statute. But 
if a local board do no act themselves to cause a 
nuisance, but neglect to perform their duty of 
providing a satisfactory & healthy system of 
drainage, it is no ground of action by an individual 
for damages or an injunction, but the remedy is 
by prerogative writ of mandamus ; & semble ; this 
jurisdiction, notwithstanding J ud. Act, 1873 
(c. 66), 8. 25, ought not to be exercised except by 
the Q. B. Div. —GLOSSOP v. HESTON & ISLEWORTH 
Loca, Boarp (1879), 12 Ch. D. 102; 49 L. J. Ch. 
cho T. 786; 44 J. P. 36; 28 W. R. 111, 


Annotations :-—A er bsesip, Sra QGrdns. (18832), 


‘ pid. 

20 Ch. D. 595. Gonsd. Charles + v rinobiey 1 L. B. (18838), 

Goo Relend NAS ne behee gee 
urman . 

Union ae (18 1881), 85 3a8° Apia, ASG. 

& Bt, (1891), 60 


‘Sob, Clerkenwell Ves 
with: Nowmarket L. B., (1892) 

ping Dent v. Bournemouth Corpn. *(1897), 

6 L. rT . . B. 895. — Robinson v. Worki 


661. . ley 


Ch. 393. Refa. R ¢ 


v. tainee 1, B.(1808 1888), gp L."r. 361 
R. v. Parlby (1889), ‘a2 Pe mt vt 


o @. WAUTAULUWHULI 


Sy orkah ine @ West idl sr 

Branksome VU. aygecrss s L. T. 39": apa te 
Giles, Ge VYoatry (ier) 61 J. P. 217; Smith v. 
Gees “sual Se G2071t Q. 2,082 5, Pasmore s, 
oard ». L. 0. ©, (i300). 3 . T. 806;° nw 


exceeded their statutory authority & 
were liable in ub dama 
for the inj ry “Weneoe ie 


MORRI8 TowNsH oa AMEE 
85 IP (1923), 54 oO. 1 R 
8.—OAN, ; {hove} WoL” R. 100 


ee II. SECT. 11, SUB-SECT. 2. | 
feted ipl authorised to 


4.—AUS, 


cise 398; Davies v. Gas Light & Coke Co., (1909) 1 


101. ——— Malfeasance distinguished from non- 
feasance.|—GLossop v. Heston & IsSLEWORTH 
Locan Boarp, No. 100, ante. 

Damnum absque injurlaé.J|—Scee, generally, 

AcTIon, Vol. I., pp. 29 e¢ seq. 

102. Restraint by injunction—Matter actionable 
apart from statute.|—-GLossoP v. HESTON & IsSLE- 
WORTH LOCAL BOARD, No. 100, ante. 

108. ——— Whether granted in all circumstances 
—At instance of Attorney-General.|—In an action 
by the A.-G. complaining of a breach of a public 
statute by a ublic body the ct. is not bound, on 
proof of the besaens: to grant an injunction, but 
may allow defts. a reasonable time within which 
to comply with the statute (LORD RoRson).— 
A.-G. v. BIRMINGHAM, TAME & REA DISTRICT 
DRAINAGE BOARD, [1912] A. C. 788; 82 L. J. Ch. 
45; 107 L. T. 353; 76 J. P. 4813; 11 L. G. R. 
194, H. I. 

Annotations :—Refd. A.-G. v. Kore bal 79 J. P. 51. 
Mentd. Countess Warwick S.S. Co. Le Nickel Soc. 
Anon., Anglo-Northern Trading Co. M4 "Emlyn, Jones & 
Williams (1917), 87 L. J. K. B. 309; Metropolitan Water 
Board v. Dick, Kerr, [1917] 2 K. B. 1; Robinson v. R.; 
[1921] 3K. B,'183. 

.|—See, generally, Vol. 

XXVIII., pp. 468 et seq. 

Powers as highway authority—Damage caused by 
nonfeasance.]|—Sce HiGHWAYS, Vol. XXVI., pp. 
398 et seq. 

Damage caused by misfeasance.|—<Sce 

HIGHWAYS, Vol. XXVI., pp. 404 et seq. 

——— Of employees, contractors & agents.|— 

See HIGHWAYS, Vol. XXVI., pp. 408 ef seq. 
Removal of overhead wires .|—See TELEGRAPHS 

& TELEPHONE. 

Construction of sewers.|—-See SEWERS & DRAINS. 

Pollution of water.|—Sce SEWERS & DRAINS ; 
WATERS & WATERCOURSES. 





INJUNCTION, 








D. Enforcement of Orders of Court. 
By writ of elegit.|—See ExEecuriIon, Vol. XXI., 
p- 565. 
By writ of sequestration.|—See EXECUTION, Vol. 
XXMP., p. 593, Nos. 1741-1747. 


SUB-SECT. 2.—By AUTHORITY. 


Recovery of penalties, costs & expenses—Before 
court of summary jurisdiction.}—See P. H. Act, 
1875, ss. 251, 257. 

Whether service of fire brigade in- 
cluded.|—See PuBLIC HEALTH. 

—— Demands below £50—Recovery in county 
court dae backt H. Act, 1875, s. 261. 

4 tamales of penalty |—See P. H. Act, 
1875, s. 25 


Under Harbours Act, 1814 (c. 159).|—See 
WATERS & WATERCOURSES. 
Recovery of rates.|—Sce P. H. Act, 1875, s. 256, 
, generally, RatEs & RATING. 


OE 











d. Action for recovery of licence 
feca—By municipality abi recve— 
Fees to reeve.}--TOWNBSHIP OF 
ANE ©. WHITCHELL, KING MUNICIPALITY v. HUGHES (1858), 
17 U. O R. 253.—CAN. 
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Sect. 11.—Legal proceedings: Sub-sect. 2. Sect. 12: 
Sub-sects.1,2 


104. Abatement of nuisance — Local authority 
acting as relator—Right to sue for damage to 
property.]/—A local board in the name of the A.-G. 
sued L., the owner of smelting works, alleging the 
works to be a public nuisance, & claiming an 
injunction to prevent the works on that ground, 
& also as co-pltfs. eet) damages for loss as 
owners of a public park. L. set up as defence a 
prescriptive right :—Held : the local board was 
entitled to act as relators on the ground of nuisance, 
& also to sue in their own behalf as owners of 
property injured.—A.-G. v. LOGAN, [1891] 2 Q. B. 
100; 65 L. T. 162; 55 J. P. 615; 77T. L. R. 


279, D. C. 
A.-G. & Spalding R. C. v. Garner, 


Annotations :—Consd. 
{1907} 2 K. B. 480. Refd. Wednesbury Corpn. v. Lodge 


Holes Colliery Co., [1907] 1 K. B. 78 

Appearance by clerk or authorised officers.]— 
Sce P. H. Act, 1875, s. 259. 

105. Who may be authorised — Whether 
constable.|—A local board acting undcr P. H. Act, 
1875, s. 259, passed a resolution to authorise the 
superintendent of police to prosecute offences 
under the local Act :—Held: the local board could 
only delegate the authority to their officer, but 
not to a constable.-—KYLE v. BARBOR (1888), 58 
L. T. 229; 52 J.P. 725; 47. L. R. 206; 16 Cox, 
C. C. 378, D. C. 

Annotation :—Refd. Foster v. Fyfe, [1896] 2 Q. B. 104. 

106. ——— Time for giving authority — Before 
proceedings begun.|—-The authority required by 
P. H. Act, 1875, s. 259, must be given by the local 
authority to their officer or member before pro- 
ceedings are instituted, & cannot be given subse- 
quently by the local authority passing a resolution 
purporting to confirm what their officer has done 
in instituting proceedings.—BOwyYeEr, PHILPOTT & 
PAYNE, Lrp. v. MATHER, [1919] 1 K. B. 419; 88 
L. J. K. B. 377; 120 L. T. 346; 83 J. P. 50; 17 
L. G. R. 222, D. C. 

107. Whether appearance at hearing 
essential.|-Where an information is laid before 
justices by the local board of health, the clerk of 
the board, or his attorney, or counsel ought to 
attend the hearing, & it is in the discretion of the 
justices whether or not they will hear a police 
superintendent as his representative.—Ez p. 
LEAMINGTON LocaAL BoarpD (1862), 5 L. T. 637; 
26 J.P. 84. 

——— Information laid under Harbours Act, 
1814 (c. 159).|—See WarTEers & WATERCOURSES. 

108. Undertaking in damages—On grant of 
interim injunction—-By whom given.]—Where an 
anterum injunction is granted at the instance of a 
pltf. corpn., the ct. will, in a proper case, allow 
the usual undertaking in damages to be given by 
the corpn. itself, & not require the undertaking to 
be given by some responsible individual on behalf 
of the corpn.; & the same practice may apply 
where pltf. is a local board (KEKEWICH, J.).— 
East MOLESEY LocAL Boarp v. LAMBETH WATER- 
WORKS Co., [1892] 3 Ch. 289; 62 L. J. Ch. 82 3; 67 


PART Il. SECT. 12, SUB-SECT. 1, 


@. Notice of alteration—To vnarties 
interested.|\—Before any alteration can 
be made in the limits of a school 
section, notice must be given to the 

arties interested in the proposed 
alteration.—GRIFFITHS v. GRANTHAM 
TOWNSHIP (1855), 6 C. P. 274.—CAN. 














f. ——.}—Under 13 Cc. 
Vict. c. 48, the munici ality Goes | 
alter the boundaries of Bact bie within 
their township, by taking from one 
to another, without an 
previous request of the freeholders & 
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h. Power 


householders & notwithstanding their 
disapprobation of the change, 
that those affected by the alteration 
have notice of the intention to make it. 
LEY & CLARKE TOWNSHIP (1856), 
13 U. C. R. 433.—CAN. 

g. Alteration o 
Authority to sanction.}—Under 7 Vict. the 
the township council & not the 
district council has authority to sanc- 
adie eae, Baas wt 

n= VIC EU. UNDAR 
10 C. P. 94.—CAN. ” 


to aller boundariese— 


. LOCAL GOVERNMENT. 


a T. 498; 2 R. 88; on appeal, [1892] 8 Ch. 300, 


A. 

Whether Attorney-General necessary party.|— 
See, generally, CROWN PRACTICE, Vol. XVI., pp. 
488 et seq. 

Whether consent of Attorney-General necessary.] 
—See, generally, CROWN PRacTICcE, Vol. XVI., p. 
490, Nos. 3726, 3727. 


SECT. 12.— ALTERATION OF AREAS. 
SUB-SECT. 1.—IN GENERAL. 


See, generally, P. H. Act, 1875, s. 270; 
Act, ss. 54, 57, 59, 60; 1894 Act, ss. 36, 42. 

109. Provisional Order — Liability for costs.] — 
TORQUAY CORPN. v. COCKINGTON URBAN DISTRICT 
CoUNCIL (1900), 44 Sol. Jo. 760. 


Annotation :—Folld. Brooks, Jenkins v. porguay Corpn. & 
Newton Abbot KR. D. C. (1901), 85 L. T. 785. 


110. .}—An urban district council, 
by resolutions not under seal, retained pltfs., a 
firm of solrs., to represent them at a local inquiry 
as to the proposed inclusion of their district in 
adjoining areas, and to oppose in Parliament a bill 
for the confirmation of a Provisional Order made 
by the Local Government Board for carrying the 
proposed scheme into effect. Subsequently, after 
work had been done by pltfs. under the retainers, 
the seal of the council was affixed to the resolutions 
by which pltfs. were retained as solrs., & sealed 
copies of these resolutions were sent to pltfs. ; the 
retainer was not accepted in writing by pitfs. The 
confirming Act having passed, pltfs. delivered 
their bill of costs to the urban district council & 
afterwards, upon the dissolution of the council, to 
defts., between whom the district had been 
divided :—Held: (1) the confirmation under seal 
of the original retainers was binding on the district 
council without a new consideration, & the require- 
ments of P. H. Act, 1875, s. 174, & of the common 
law had been complied with ; the costs were costs 
properly incurred under P. H. Act, 1875, ss. 297, 
298, as being the reasonable costs of a local 
authority in respect of a Provisional Order made 
in pursuance of the Act & of the inquiry preliminary 
thereto; that they were not subject to the re- 
quirements of Borough Funds Act, 1872 (c. 91), 
but came within the exception contained in sect. 8 
of that Act; & therefore the urban district council 
were before their dissolution under a liability, 
subject to taxation & to the sanction of the Local 
Government Board, to pay plitfs.’ bill of costs; 
(2) upon the true construction of Torquay Order, 
1900, Art. 18, confirmed by the Local Government 
Board’s Provisional Orders Confirmation (No. 14) 
Act, 1900 (c. clxxxiii), the liability of the urban 
district council had been transferred to defts.— 
Brooks, JENKINS & Co. v. TORQUAY CORPN., 
{1902} 1K. B. 601; 71L. J. K. B. 109; 85 L. T. 
785; 66J. P. 203; 18 T. L. R. 139. 

Alterations of unions.|—-See Poor Law. 


1888 








Annexation of part of township to 
village.}—-On the application of the 
council] of the village of B rder 
was made by the Ontario Railway & 
Municipal oard directing that 4 
defin strip of eg adjo. the 
village of B. should de from 
town of N. & annexed to the 
village of B.:—ZHeld: the Board had 
power under Municipal Act to make 


rovided 


school districie— 


such a change in boun — BELL 
ve. BURLINGTON Town $1915), 9 
O. W. N. 44, 182; 340. L. R. 410, 
619.—CAN. 


Part I].—Locat AUTHORITIES GENERALLY. 


Sus-sEecr. 2.—Tue Locan INQUIRY. 
seth Act, ss. 54 (1), (2), 57 (1); 1894 Act, 
8. ; 

111. Costs—-Fee of person holding inquiry— 
What fees allowed.]|—A county council held an 
inquiry under 1888 Act, s. 57 (1). The inquiry was 
conducted by a barrister, who charged certain 
fees :—Held: a fee of ten guineas a day was a 
proper fee to be paid to the barrister for his 
services, but the fees of flve guineas for an applica- 
tion in chambers & twenty guineas for his report 
were excessive.—MIDDLESEX COUNTY COUNCIL v. 
KINGSBURY URBAN District CounciL (1908), 99 
L. T. 17; 72 J. P. 322; 24 T. L. R. 612; 6 
L. G. R. 952 ; on appeal, [1909] 1 K. B. 554, C. A. 

112. Liability for.) —-MIpDLESEX COUNTY 
COUNCIL v. KINGSBURY URBAN DisTRICT COUNCIL, 
No. 710, post. 





SUB-S8ECT. 3.—FINANCIAL ADJUSTMENTS. 

See 1888 Act, ss. 32, 62; 1894 Act, s. 68; Local 
Government (Adjustments) Act, 1913 (c. 19), as 
amended by Local Government (County Boroughs 
& Adjustments) Act, 1926 (c. 88), 8s. 5. 


A. In General. 

113. What are matters for adjustment — Juris- 
diction of court to decide.|—Re SaLorp County 
CouNcIL, No. 706, post. 

114. Within 1894 Act, s. 68—Severed area 
formed into new district.|—-By an order made by 
a& county council under 1888 Act, s. 57, a part of 
a rural district was severed from the district & 
constituted a new urban district, & all necessary 
adjustments were to be made in accordance with 
1894 Act, s. 68. An adjustment of accounts was 
then made & an agreement entered into between 
the councils providing for the payment of certain 
sums in respect of matters therein specified, & 
these sums were paid. Subsequently, the rural 
council, finding that the severance was a pecuniary 
loss to them, requested the urban council to come 
to an agreement as to the amount to be paid for 
such loss, but the councils were unable to agree & 
an arbitrator was appointed to determine the 
question of adjustment of the financial loss sus- 
tained by the rural district by the severance of the 
urban district, in so far as such loss was not 
determined by the prior agreement. No claim for 
such loss was included in the prior agreement :— 
Held : (1) the adjustment claimed by the rural 
council was an adjustment within 1894 Act, s. 68, 
although the severed portion had been formed 
into an urban district of itself & had not been 
transferred to an existing district ; (2) the claim 
to have such adjustment was not barred by the 
prior agreement between the councils.—Re Sr. 

Runa. Distrricr Councit & HEAVITREE 
District CouNciL (1902), 86 L. T. 153; 

J. P. 597. 

115. —— On creation of county borough — 
Exchequer contributions.}—The borough of H. in 
the county of D. was constituted a county borough 
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respecting financial relations between the county 
& the borough, & for that purpose applied 1888 
Act, s. 32, with the substitution of the Local 
Government Board or an arbitrator appointed by 
them for the comrs. referred to in the sect. 

In an arbitration held for the purpose of effecting 
such adjustment the county council made claims 
against the borough council on the ground that, 
as regards certain of the county council’s expenses, 
the contributions from the area of the borough 
which had ceased to be payable exceeded the pro- 
portion, if any, of such expenses from which the 
county council had been relieved; & the borough 
council made claims against the county council 
on the ground that, as regards certain expenses, 
the burden cast on the borough exceeded the 
amount of contributions from which the borough 
had been relieved :—Held: on the construction 
of 1888 Act, s. 32, the claims were matters in 
respect of which the arbitrator had no jurisdiction 
to make an adjustment.——WEsT HARTLEPOOL 
CouNnTy BorouUGH CoRPN. v. DURHAM COUNTY 
COUNCIL, [1907} A. C. 246; 76 L. J. K. B. 8593 
97 L. T. 114; 71 J. P. 385; 23 T. L. R. 576; 5 
L. G. R. 854; sub nom. Re DuRHAM COUNTY 
CounciL & WEsT HARTLEPOOL CorPNn., 51 Sol. Jo. 
550, H. L.3; revsg. S. C. sub nom. Re DURHAM 
County CouNCIL & WEsT HARTLEPOOL COUNTY 
Borouay, [1906] 2 K. B. 186, C. A. 


Annotations :—Consd. Birmingham Union v. Tamworth 
Union, Birmingham Union v. Meriden Union, B ham 
Union v. Bromsgrove Union (1916), 116 L. T. 342. 

North Riding County Council v. Middlesborough County 
B. C. (1912), 11 L. G. R. 125. Mentd Glamorgan ar meat A 
cone v. Cardiff & Swansea Corpns. (1914), 110 L. T. 


See, also, No. 120, post. 

116. Right adjustment — Effect of prior 
agreement.|—Re St. THomas RurRaL DISTRICT 
CoUNCIL & HEAVITREE URBAN DISTRICT COUNCIL, 
No. 114, ante. 

117. Readjustment — Original adjustment 
no longer equitable.|—Before 1888 Act, the 
borough of Hull & the city of York were counties 
of themselves. By 1888 Act, s. 31, each of the 
boroughs named in the third schedule, which 
either had a population of not less than 50,000 or 
was a county of itself, was made, for the p ses 
of the Act, an administrative county of itself, & 
was in the Act referred to as a county borough. 
liull & York were among the boroughs named in 
the schedule, & Hull was therein stated to be 
deemed, for the purpose of the Act, to be situate 
in the East Riding, & York in the North, East & 
West Ridings. By sects. 20, 21 & 22, the proc2eds 
of the local taxation licences & part of the probate 
duty grant were to be distributed among the 
counties in certain proportions. Sect. 32 (1), 
provided that an ee adjustment respecting 
the distribution of the proceeds of the } taxa- 
tion licences & probate duty grant & all other 
financial arrangements, if any, between each 
county & each county borough specified in the 
schedule as being deemed for the purrs of the 
Act to be situate in that county should be made, 





7 in default of agreement, by the comrs. appointed 

# ,Provisional Order duly confirmed. The under the Act; & sect. 32 (6) provided that, if 

provided for an adjustment after the expiration of five years from the date 

PART IL. nor dealt with in any way :—Held: from the Ontario Municipalities Fund, 

are matters for adjust- the surplus formed pert of the genoral which had some previously been 

es fund.}—City of W. county fund & pitf. aed was not appropriated by bye-law to the achool 

gurcl .--0n recover part of a ontitled to share in the fund.— purposes of the township, were assets 

of Nett found standing to the credit WoopseToox Crry _v. OxFoRD COUNTY properly divisible between the town- 

the aaw, County of O., at the time of (1010), 17 0. W. R. 176; 20. W.N. ship & the new municipalities.— 
county nes, of the olty from the 134.—-OAN. VILLAGE OF East ToRO 


y. had 7 
ment Of assets & liabilities etereas te 
uuicipalities, but this surplus fund 
been taken into consi oration 


School 
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ship :—Held: 


L 
to ?.}—On the ereotion of two 
village municipalities out of a town- 
the moneys derived 


NTO CORPN. ¥. 
TOWNSHIP OF YORK CORPN, (1889), 16 


O. R. 566.—CAN. 
m. —— Tramway dues.}—LaNaRK 
COUNTY COUNCIL vt. MOTHERWELL 


fund of divided 
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Sect. 12.—Alleration of areas: Sub-sect. 3, A. & B.] 


of an award adjusting the financial relations of 
any county & borough the Local Govt. Board was 
satisfied that the adjustment had become in- 
equitable, the Board was to appoint an arbitrator 
to make a new equitable adjustment. In 1891 
the comrs. made an award adjusting the dis- 
tribution of the proceeds of the local taxation 
licences & the probate duty grant as between the 
county of the East Riding & the county boroughs 
of Hull & York, the award reciting that there were 
no other financial relations between the county 
& the two county boroughs. In 1918 the Local 
Govt. Board, on the application of Hull & York, 
held a local inquiry, & as the result informed the 
Kast Riding county council that they were satisfied 
that the existing adjustment had become inequit- 
able, & intended to appoint an arbitrator to make 
a new equitable adjustment. The county council 
contended that the Board had no jurisdiction to 
appoint an arbitrator to make a readjustment, as 
Hull & York had been, before the 1888 Act, 
counties of themselves & still remained so, & had 
never for administrative purposes formed part of 
the East Riding, & the financial relations ordinarily 
existing between a county & a county borough 
situate therein did not exist. They applied for a 
writ of prohibition to restrain the Minister of 
Health, the successor of the Local Govt. Board, 

from appointing an arbitrator:—Held: the 

Minister of Health had jurisdiction to appoint an 

arbitrator to make a new equitable adjustment 

upon being satisfied that the original adjustment 

had become inequitable.—R. v. MINISTER OF 

Heatran, [1921] 1 K. B. 1; 123 L. T. 8023; 85 

J.P.49; 18L.G. R. 543 ; subnom. R. v. MINISTER 

OF HEALTH, Ex p. East RIDING OF YORKSHIRE 

County CounciL, 90 L. J. K. B. 1, C. A. 

118. Appointment of arbitrator—Jurisdiction of 
Ministry of Health to appoint—Scheme providing 
for adjustment by county council— Whether a mode 
of adjustment under 1888 Act, s. 62 (2).]—In the 
case of differences between district councils a pro- 
vision in the order or scheme, under 1888 Act, 
s. 57, that such differences may be adjusted by the 
county council is not another mode of adjustment 
within 1888 Act, s. 62 (2). The mode of adjust- 
ment contemplated in 1888 Act,s. 59 (4), is adjust- 
ment by the order or scheme itself.—Re SOWERBY 
URBAN DisTRicr Councin & MyrTrHoLmMRoyp 
URBAN Districr Counci, (1896), 74 L. T. 313; 
12 T. L. R. 300, D. C. 

119. Jurisdiction of arbitrator — Whether ques- 
tion pending—Scheme transferring property & 
providing for adjustment.!— Re LLANWONNO 
ScHOOL BoarD & YSTRADYFODWG SCHOOL BOARD, 
No. 145, post. 

120. Basis of adjustment—Exchequer contribu- 
tions—Respective assessable values of areas.]— 
Re NORTHUMBERLAND County CounciL & TYNE- 
MOUTH CORPN. & NEWCASTLE-UPON-TYNB CORPN. 
(1915), 80 J. P. Jo. 17, D. C. 

See, also, No. 115, ante. 

121. Readjustment — Original adjustment no 
longer equitable—Jurisdiction of Minister of Health 
to Pe ea v. MINISTER OF HEALTH, No. 117, 
ante. 

122. Costs of reference Not mentioned in 


MAGISTRATES, {1912 - CG 1251.— 
SCOT. { } 8S. CG. 1251. 


| 


& liabilities — By bye-law. 
LAGE OF GRAVENHURST ov. , TOWNSHIP 
(1882), 29 Gr. 


LocaL GOVERNMENT. 


award—Whether recoverable.|—By a local govt. 
board order part of the R. District was transferred 
to the district of the D. Council, & the parties 
being unable to agree to an arbitrator to adjust 
a difference between them, one was appointed by 
the Local Government Board, under 1888 Act, 
s. 62 (2). By his award he directed defts. to pay 
pltfs. a certain sum, & directed the costs of the 
award, viz. £10 10s., to be paid by both . 

in equal shares. No mention was made of the 
costs of the reference. Subsequently he deter- 
mined the costs of the reference to be £34 2s. 10d., 
and the costs of the taxation £4 48. In an action 
to recover these sums from defts :—Held: they 
could not be recovered.—SouTH Mimms RURAL 
Districr CouNnci, v. BARNET URBAN DISTRICT 
CouNcIL (1900), 82 L. T. 421. 

Adjustment of licenses compensation fund.]— 
See INTOXICATING Liquors, Vol. XXX., p. 52, 
No. 407. 

B. Assessment of Compensation. 

123. What arbitrator may consider — Loss of 
revenue-producing area—Area not involving ex- 
penditure.|——-By an order made under 1888 Act, 
part of the county of B. was transferred to the 
county of H. The portion so transferred con- 
tained no county bridges & no main roads :— 
Held: the arbitrator appointed by the Local 
Govt. Board under 1888 Act, s. 62, had power to 
award to the county of B. a sum of money in 
respect of the loss to that county of an area which 
contributed to expenditure on bridges & main 
roads without involving the county in any corre- 
sponding outlay on its own account.—Re BUCKING- 
HAMSHIRE COUNTY CoUNCIL & HERTFORDSHIRE 
County CounNcIL, [1899] 1 Q. B. 515; 68 L. J. 
Q. B. 417; 80L. T. 85; 6375. P. 356; 157. L. BR. 
138, D. C. 

Annotations :—Overd. Caterham. _U. D. C. v. Godstono 


R. D. C., [1904] A. ©. 171. Expld. He Durham County 
ae West Hartlepool County Borough, {1906} 2 


124. |—By order of a county 
council under 1888 Act, 8. 57, a parish which was 
part of a rural district was separated from that 
district & made an urban district, & the parish 
ceased to be rated for the highway expenses of the 
rural district :—Held: the loss of this contribution 
was not a matter which required to be adjusted 
between the rural district & the new urban 
district under 1888 Act, s. 62. That sect. does 
not give compensation for any such loss of profit. 
The word ‘‘income”’ in s. 62 means existing 
income, & does not include income which may 
afterwards be derived from making rates. 

Re Rochdale Union & Haslingden Union, No. 
127, post, & Re Buckinghamshire County Council 
& Hertfordshire County Council, No. 123, ante, 
overd. on the above point.—CATERHAM URBAN 
DISTRICT COUNCIL v. GODSTONE RURAL DISTRICT 
CouncliL, [1904] A. C. 171; 783 L. J. K. B. 589; 
90 L. T. 6538; 52 W. R. 625; 20 T. L. R. 481; 
48 Sol. Jo. 456; 2 L. G. R. 596; sub nom. Re 
GODsTONE RuraL Districr Counci, & CATER- 
HAM URBAN DistTricr CounciL, 68 J. P. 429, 
H. L.; revag. 8S. C. sub nom. Re GODSTONE RURAL 
District CounciL & CATERHAM URBAN Dis- 
TRICT COUNCIL, [1903] 1 K. B. 654, C. A. 
Annotations :—Apld. West Hartlepool County Borough 











councils, are entitled to receive moneys 


— VIL- 
due to the old district councils where 


n. ——— Loans secured on rates.j— QF Muskoka 439.— the debt is due to the locality, as for 
MIDLOTHIAN COUNTY COUNCIL 6 Mus. CAN. making roads in a township, etc.— 
SELBURGH MaaisTratTes, [1911] 8. C. p. Money due to district council— MUNICIPAL OOUNOIL OF THE ‘UNITED 
463.—SCOT. Debt due to locality—Right of township COUNTIES OF NORTHUMBERLAND & 

council to recetve.}—Under 12 Vict. ele as at ey pale an MBYERS (1851), 


.0, <Acceplance of settlement of debts 


c. 81, township councils, & not county 


Part II.—Locat AUTHORITIES GENERALLY. 


Corpn. v. Durham County Council, [1907] A. ©. 246. 
expla. Queenborough Corpn. v. Shep R. D.C., i815) 
1 K. B. 356; Birmingham Union e. Tamworth Union, 
Birmingham Union ». Meriden Union, Birmingh 
Union v. Bromsgrove Union (1918), 116 L. T. o«s. 

Council (1907), 71 J. P. 


A.-G. v. Essex Coun 557, 
Holsworthy U. D. C. v. Holsworthy R. D. C., (1907) 2 Ch. 
125. ~———— Creation of county borough.]— 





WEsT HARTLEPOOL CountTy BorouGH CORPN. v. 
DuRHAM CouNTY CouNcIL, No. 115, ante. 

; ——.]— See, now, Local Government (Ad- 
justments) Act, 1918 (c. 19), as amended by Local 
Government (County Boroughs & Adjustments) 
Act, 1926 (c. 88), s. 5. 

126. Increased burden thrown on severed 
area.J—WEST HARTLEPOOL CoUNTY BorovGH 
ova v. DURHAM CouNnTY COUNCIL, No. 115, 
anteé. 








Increased burden thrown on remaining 
area.|— See, now, Local Government (Adjust- 
ments) Act, 1913 (c. 19), as amended by Local 
Government (County Boroughs & Adjustments) 
Act, 1926 (c. 38), 8. 5. 

127. -|—By an order under 1888 & 
1894 Acts part of a township within the area of a 
union was detached from it & transferred to another 
union. On a claim by the union from which the 
transfcr had been made for an adjustment under 
1894 Act, s. 68, of the property, debts & liabilities 
affected by the transfer :—Held: any considera- 
tion which bore on the question whether & to 
what extent, the union from which the area had 
been taken had been injured financially by the 
change, would be properly taken into consideration 
in making an adjustment.—Re ROCHDALE UNION 
& HASLINGDEN UNION, (1899] 1 Q. B. 540; 68 
L. J. Q. B. 6381; 80 L. T. 146; 47 W. BR. 3223; 15 
T. L. R. 223; 48 Sol. Jo. 277, C. A. 

Annotations :—Consd, Re Buckinghamshire County Council 
& Hertfordshire County Council, [1899] 1 Q. B. 515; 
Ke St. Thomas R. D. C, & Heavitree U. D. C. (1902) 86 
L. T.153. Overd. Caterham U. D.C. . Godstono R. D.C, 
[1904] A. C. 171. Refd. Re Durham County Council & 
West Hartlepool Corpn. (1905), 3 L. G. R. 738. 

128. Additional rate for repayment 
of loan.|—By Local Government Board’s Pro- 
visional Orders Confirmation (No. 7) Act, 1912, 
8. 2, which is practically identical with Local 
Government (Adjustments) Act, 1913 (c. 14), 8. 1, 
it is enacted that on any adjustment made other- 
wise than by agreement for the purposes of the 
Act under 1888 Act, s. 32 or s. 62, or under those 
sects. as modified or adapted by the particular 
provisional order, ‘‘ provision shall be made for 
the payment to any council or other authority 
affected by the Order of such sums as seems 
equitable .. . in respect of any increase of burden 
which will properly be thrown on the ratepayers 
of the area of that council or other authority in 
meeting the cost incurred by that council or other 
authority in the execution of any of their powers 
& duties as a consequence of any alterations of 
boundaries effected by the Order or other c e 
in relation to which the adjustment takes place ”’: 
Held: where, in consequence of an alteration of 
boundaries, the council of the district from which 
& portion of its area has been taken has to levy 
an extra rate in the pound upon its ratepayers in 
order to carry out its duties, as for example in 
paying off a loan debt, there was an “ increase of 

urden ” within the meaning of the sect. in respect 
= which there had to be an adjustment.—QUEEN- 

CoROUGH CoRPN. v. SHEPPEY RURAL DISTRICT 

Gog oe (1915] 1 K. B. 866; 84 L. J. K. B. 
7; 112L. 7.805; 705.P.165; 18 L. GR. 184. 


129. ——. ____ Main road expenditure.) — In 
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1914 an arbitrator was appointed by the Local 
Govt. Board to make an equitable pi (Bra oar of 
the financial relations ween the county of 
Southampton & the borough of Bournemouth 
consequent upon Bournemouth being constituted 
a& county borough under the Borough of Bourne- 
mouth Order, 1899, & the Bournemouth (Ex- 
tension) Order, 1901. The arbitrator awarded 
(a) that in making an adjustment between the 
parties of the Exchequer Contribution Account he 
ought, after i provision for the priority 
payments mentioned in 1888 Act, s, 28 (2) (i), (ii); 
& (ili), & before dividing the balance, to allocate to 
each area one-half of the actual cost year by year 
of its main roads, but excluding the cost of roads 
declared main roads since the appointed day & 
(6) that Bournemouth was not entitled to be 
allotted a share in the net value of the county 
offices at Winchester :—Held: (1) the arbitrator 
was entitled in making the adjustment to take 
into consideration the liability for the maintenance 
of main roads; (2) he was wrong in refusing to 
allot Bournemouth a share in the net value of the 
county offices at Winchester.—Re SOUTHAMPTON 
Country Counci. & BOURNEMOUTH BOROUGH 
CoUNCIL, [1922] 2 K. B. 314; 91 L. J. K. B. 844; 
86 J.P. 125; 20 L. G. R. 445. 

See, also, Nos. 130, 131, post. 

130. Main road  expenditure—- Whether a 
priority payment.]—An arbitrator appointed under 
1888 Act, to make a new equitable adjustment of 
the financial relations of the county of Glamorgan 
& the county boroughs of Cardiff & Swansea, by 
his award apportioning the aggregate proceeds 
of the local taxation licences & the estate duty 
grant between these authorities directed that out 
of such proceeds priority payments should be made 
to the authorities representing the payments which 
they were required to make under 1888 Act, 
ss. 23, (2), (i), (ii), (iii), 84, & the remainder of 
such proceeds should be divided among them in 
the proportion of their respective ratable values. 
There were many main roads in the county, few 
in the county borough of Swansea, & none in the 
county borough of Cardiff, & on appeal by case 
stated it was contended on behalf of the county 
that the arbitrator should have taken into account 
among the priority payments the annual sums 
expended by the authorities in respect of mainte- 
nance of their main roads. The Comrs. under the 
Act in making the original adjustment had taken 
into account as priority payments these last- 
mentioned sums. There was no evidence that if 
these sums were not taken into account the 
county would be placed in a worse financial 

osition within 1888 Act, s. 32 (3):—Held: the 
duty of the arbitrator was to make what he himself 
considered to be an pee adjustment, & he was 
not bound to follow the original adjustment of the 
Comrs.; it could not be said that the adjustment 
made by the arbitrator was not an equitable 
adjustment because it did not take the main road 
expenditure into account as a priority payment, 
& the appeal should be dismissed.—GQLAMORGAN 
County Councit v. Carpirr Crry Counc, & 
SwANSEA BorouGH CoUNCIL, [1915] 3 K. B. 438 ; 
84L, J. K. B. 2078; 113 L. T. 356; 79 J. P. 505 ; 
13 L. G. R. 1039, C. A. 
Annotation :-—Consd. Re Southampton County Council & 

Bournemouth B. C., [1922] 2 K. B. 314. 

181. ——.]— Re NORTHUMBERLAND 
County Counci, & TyngeMouTH Corpn. & NEw- 
eee CorRPN. (1915), 80 J. P. Jo. 17, 
D. e ; 

See, also, No. 129, ante. 
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Sect. 12.— Alteration of areas: Sud-sect.8,B. Sects. 


13,14,15&@16. Part III. Sects. 1,2 &8.] 


182. Effect of prior adjustment — Whether 
binding on arbitrator.) -- GLAMORGAN OOUNTY 
Counc v. Carpirr City Councm. & SWANSEA 
Borover Councm., No. 130, anie. 


Sect. 13.—LOCAL INQUIRIES. 
For acquisition of land by parish council.|— 
See 1894 Act, s. 9 (3). 
In connection with alteration of areas.|—Sce 
Sect. 12, sub-sect. 1, ante. 


Sect. 14.—PROMOTION OF OR OPPOSITION TO 
BILLS IN PARLIAMENT 


Sec, generally, Borough Funds Acts, 1872 (c. 91), 
& 1903 (c. 14). 

133. Assent to application obtained on condition 
—Grant of benefits—Effect of alteration of date of 
commencement of Act.|—-Where the promotion of 
a bill in Parliament had been consented to in 
accordance with Borough Funds Act, 1872 (c. 91), 
s. 4, in consideration ot certain benefits being 
conferred upon the owners of property in a borough 
by such bill upon its becoming an Act of Parlia- 
ment, & the promoters of the bill caused the coming 
into operation of the Act at a later date than that 
at which the bill, as drawn at the time such consent 
thereto was given, intended :—Held: the ct. could 
not allow advantage to be taken by the owners 
of the benefits under the Act previously to its 
coming into operation upon grounds of equity, & 
no breach of faith had been committed by the 
promoters of the bill.—BIkKENHEAD CORPN. v. 
CROWE (1882), 46 J. P. 551, D.C. 

Costs of promotion or opposition— Whether pay- 
able out of local funds.|—See Part V., Sect. 4, 
sub-sect. 1; Part VII., Sect. 5, sub-sect. 1, B. (a) 
lii.; Part X., Sect. 4, sub-sect. 1; Part XII, 
Sect. 5, sub-sect. 1, post. 

134. —— Grounds for disallowing—lInterests of 
authority protected by statute.|—Where a bill is 
rejected by Parliament it will be assumed, in the 
absence ot evidence to the contrary, to have been 
rejected on its merits. The ct. therefore refused 
to. entertain an application for power to grant 
building leases under 19 & 20 Vict. c. 120, it 
appearing that an application to Parliament for 
the same purpose had been rejected. The costs 
of the vestry of H. in appearing to oppose the 
application were not allowed, the ct. being of 
opinion that they were mere volunteers, & that 
their rights were sufficiently protected by 19 & 20 
Vict. c. 120, 8. 21.—Re Witson’s EstaTE BILL 
(1859), 1 L. T. 25; 24 J. P. 84. 

—.]—See, generally, PARLIAMENT. 


PART II. SECT. 13. 


QO. W. N, 588; 33 0, L. R. 73.—CAN. 


Local GOVERNMENT. 


Sect. 15.—ADOPTION sid le Gece 

See P. H. Act, 1875, 8. 10; Public He c 
Amendment Act, 1890 (c. 59); 1804 Act, ss. q, 
58, 62. 

Particular Acts—Baths é& Washhouses Acts.|~— 
See PUBLIC HEALTH. 

aera re Burial Acts.]—See BURIAL, Vol. VIL, pp. 
540 et seq. 

_—— Health Resorts & Watering Places Act, 1921 
(co. 27).]}—See PUBLIC HEALTH. 

——— Infectious Disease (Prevention) Act, 1890 
(c. 34).]—See PuBLIO HEALTH. 

——— Museums & Gymnasiums Act, 1891 (0. 22).] 
— See PUBLIC HEALTH. 

—— Private Street Works Act, 1892 (c. 57).]— 
Sce Hiauways, Vol. XXVI., p. 539. 

——— Public Health Acts Amendment Act, 1890 
(c. 59).]—See PtBLIC HEALTH. 

—— Public Improvements Act, 1860 (c. 30).]— 
See OPEN SPACES. 

Public Libraries Acts.] — See PURLIC 


HEALTH. 


Sect. 16.—MEETINGS OF RATEPAYERS. 
ae P. H. Act, 1875, ss. 166, 216, 272, sched. 
III. 

185. Demand for poll —- What amounts to.]— 
By P. H. Act, 1875, sched. III., r. 6, which schedule 
contains the rules as to resolutions of owners & 
ratepayers under the Act, it is provided that the 
chairman shall propose the resolution, & the 
meeting shall decide for or against its adoption, 
‘* provided that if any owner or ratepayer demands 
that such question be decided by a poll of owners 
& ratepayers,”’ the poll is to be taken in the manner 
therein provided. A _ resolution having been 
declared carried at a meeting of owners & rate- 
payers, one of the ratepayers present demanded a 
poll, & another rose & seconded it, ‘‘ if necessary ”’ ; 
the latter was told by the town clerk that it was 
unnecessary to second the demand, which had been 
acceded to; the meeting then separated. Subse- 

uently the original demand for a poll was with- 

awn by its proposer, & the mayor refused to 
treat the action of the seconder as a demand of a 
poll by him. Upon an application by the second 
ratepayer for a mandamus to the mayor :—Held ;: 
the action of appct. was in substance a demand of a 
poll by him within sched. III., r. 6. 

Qu.: whether the original demand for a poll 
could be withdrawn after the close of the meeting.— 
R. v. DoVER (Mayor), [1903] 1 K. B. 668; 88 
L. T. 296; sub nom. R. v. DOVER (MAYOR), Ex p. 
BRADLEY, 72 L. J. K. B. 210; 67 J. P. 81; 19 
T. L. R. 255; 47 Sol. Jo. 209; 1 L. G. R. 266, 


D.C 
136. ——~ Right to withdraw.|—R. v. Dover 
(Mayor), No. 135, ante. 


under the control of tho apes sh 
er 


q. Inquiry by judge for guidance rr. —— ——J— A municipal council, but is handed over to anot 
of municipality— Matters must be within corpn. has no right to initiate an Statutory body to manage.—CaMPBELL 
FLOUR Milis Co, v. PETERBOROUGH 


munici council’s jurisdiction. }—RHe 
BERLIN CorPN. & WATERLOO COUNTY 
County Court JupcE (1914), 7 


inquiry before a 
concerp 


Saat d ot. Judge 
under Municipal Act, 1914 (oc. 192) 
ing a matter which is not 


CorPN., [1925] 4D. L. R. 23; 570. L. 
ISR GAN, ao 
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Part \{1—The Parish. 


Srct. 1.—IN GENERAL. 

187. ‘‘ Parish ’’ — Meaning.] — The primary 
meaning of the word ‘ parish"’ is the ancient 
ecclesiastical parish.—Re SANDBACH SCHOOL & 
ALMSHOUSE FOUNDATION, A.-G. v. CREWE (EARL), 
{1901} 2 Oh. 317; 70 L. J. Ch. 604; 841. T. 815; 
49 W. R. 647. 

~]—See, generally, Interpretation Act, 
1889 (c. 68), s. 5. 
Ecclesiastical parish.| — See EccCLESIAS- 
TICAL Law, Vol. XIX., pp. 252 et seq. 

—— Poor law parish.|—-See Poor Law. 

Under Inclosure Acts.]— See Inclosure Act, 
1852 (c. 79), a. 28. 
For formation of burial board.|—Sce Bur- 
IALS, Vol. VII., p. 540, No. 202. 

—— Accretions.|—-See WaTers & WATER- 
COURSES. 

Extra-parochial places—As to ecclesiastical 

parish.|—See EccLEsIasTicaL Law, Vol. XIX., 
p. 252, Nos. 357-361. 
Absorption of.|—See Land Drainage 
(Rating) Act, 1744 (c. 37), ss.1,2; Extra-Parochial 
Places Act, 1857 (c. 19), ss. 1-8, 11; Poor Law 
Amendment Act, 1868 (c. 122), s. 27. 








SECT. 2.—BOUNDARIES. 

What fs included—Parish bounded by water.]— 
See WATERS & WATERCOURSES. 

138. Evidence — Award of Inclosure Commis- 
sioners—How far pee ee Dito determination 
of the Comrs. under an Inclosure Act, as to the 
boundaries of a parish to be inclosed, is not 
conclusive of the fact as to what were the 
boundaries antecedently to such determination.— 
R. v. St. Mary, Bury ST. EDMUNDS (INHABITANTS) 
(1821), 4 B. & Ald. 462; 106 EK. R. 1006. 

Annotation :—Retd. R. v. Madeley (1850), 15 Q. B. 43. 

139. Acquiescence by b ateoetl — When a 
parish has for several hundred years acquiesced 
in the notion, that a particular place is not within 
it, a very strong case should be made out, before a 
jury can be called upon to find that such place is 
within the parish (BEST, C.J.).— KING v. BUTTER- 
WORTH (1826), 2 C. & P. 391, N. P. 

140. ——— Perambulations — How far conclusive 
—Necessity for notice to adjoining parish.}|—-There 
was a common on which the inhabitants of the 
parishes of A. & B. had, from time immemorial, 
intercommoned & those of B. had always repaired 
part of a road across it. Under an Act of Parlia- 
ment to inclose the lands in A. a part F. of the 
common was set off for the inhabitants of B. which 
under an Act to enclose the lands in B. was allotted 
amongst them. The church rates, poor rates, land 
tax for the part F., after the inclosure, were paid 
by the inhabitants of B. A question arose, 
whether the part F. was not within the parish of 
A.; because by reputation the whole of the com- 
mon had been considered as being in A., & its 
inhabitants had in their perambulations, taken it 
in as belonging to them, & it was also described 
it old terriers as being in A. The jury found that 
ai part F. was in the parish B. & the ct. refused 
‘i grant a new trial; observing that perambula 
pous were no evidence, unless the adjoining parish 

ad notice ot them.—WaARREN v, SHUTTLEWORTH 
(1823),1 L. J. 0. 8, K. B, 214. 








141.——- —— Parish bounded by 
navigable river.|—A wet dock had been made in 
the bed of a tidal navigable river, partly including 
what was above low water mark. ‘he perambula- 
tions of the parish went along the high water mark ; 
but a part of the same ooze or shore between high 
& low water mark had been reclaimed, built upon, 
& rated to the poor for the last fifty years without 
opposition :—Held; the evidence of acte of owner- 
ship outweighed that derived from perambulations, 
& the | prea boundary extended to the medium 
filum of the tidal channel.—Ipswicn Dock Comrs. 
v. St. PETER, IpswicH, OVERSEERS (1866), 7 B. & 
. oe 30 - tee 
nnotation :-—-Mentd. Swansea Harbo ; 

pon Assmt. Com. & Swansea Dverccrs (noes ee 

See, further, WATERS & WATERCOURSES. 

—— ——.]—See, generally, BOUNDARIES, Vol. 
VIL., p. 321. 

142. Long user.] — The S. Co. were occu- 
piers of a harbour which had been rated for one 
hundred & fifty years asin parish of P. Along the 
quay the S. co. had made a tramway which was 
rented from them by a railway co. Disputes 
arose as to whether the harbour was within the 
parish :—Held: the fact of long user was sufficient 
evidence that the harbour was within the parish.— 
SuTTON HARBOUR IMPROVEMENT Co. v. PLy- 
MOUTH TOWN GUARDIANS (1890), 63 L. T. 772; 
55 J. P. 232; 6T. L. R. 400, D.C. 

Annotation :—Mentd. Blyth Harbour Comrs. v. Newsham 


& South Blyth Churchwardens, etc. & Tynemouth Unio 
Assmt. Com., 1894] 2 Q. B. 293. re 


148. Delimitation —- By judicial authority — 
Jurisdiction of Court of Chancery.]—Bill will not 
lie to have an issue to ascertain boundaries between 
two parishes.—WARING v. HoTHAM, St. LUKE, 
OLD STREET v. St. LEONARD, SHOREDITCH (1779), 1 
Bro. C. 0. 40; 2 Dick. 550; cited 2 Anstr. at p. 
895; 28 E. R. 972, L. C. 

Annotations :-—Consd. Atkins v. Hatton (1794), 2 Anst. 386. 
Refd. York Corpn. v. Pil mn (1737), West temp. Hard. 
293; A.-G. to Prince of Wales v. St. Aubyn (1811), Wight. 
167; Speer v. Crawter (1817), 2 Mer. 410. 

.|—See, generally, BOUNDARIES, Vol. 

VII., pp. 270 ef seq. 

Alteration of boundaries—By county council.]— 
See Part XII., Sect. 3, sub-sect. 3, D. (b), post. 
Effect of alteration—On Parliamentary 
se ge EL&cTIONS, Vol. XX., p. 14, Nos. 
15-77. 














Sect. 3.—DIVISION, UNION AND TRANSFERS OF 
AREAS. 


See, generally, Divided Parishes & Poor Law 
Amendment Act, 1876 (c. 61), ss. 1-9; Poor Law 
Act, 1879 (c. 54), ss. 4-7; Divided Parishes & 
Poor Law Amendment Act, 1882 (c. 58), 3. 4; 
1888 Act & 1894 Act, ss. 26-42, 69; &, generally, 
Part II., Sect. 12, ante. 

144. Union of ishes — Effect of Divided 
Parishes Act, 1882 (c. 58), s. 2—On detached part 
of parish.}—Davis v. WINCHELSEA (CHURCHWAR- 
DENS) ()1885), 1 T. Lz R. 470, D. O. 

In Metropolis.|—See Mmrroporis. 
Effect of union.|——See 1894 Act, sect. 55. 

For poor law administration purposes.} 

Poor Law. 

Transfer of area—To parish in another poor law 
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Sect. 3.—Division, union and transfers of areas. 
Secta. 4 & 5; Sub-sects. 1 & 2; A.,; B., C., D., 
BE, F. & G4] 


union—Whether union boundaries unaffected.|— 
See Poor Law. 

1465. Order providing for adjustment of 
claims under 1894 Act, sect. 68—Whether claim in 
respect of transferred school included.|—An order 
by the Local Govt. Board for the transfer to 
another parish of part of the parish of L., on which 
part was situate the board school, provided that 
the powers, duties, & liabilities of the school board 
of L. in respect of the part transferred should cease, 
& that the school should vest in the school board 
of the other perish, & all contracts & liabilities 
attaching to the L. school board in respect of such 
school should vest in & attach to the school board 
of the other parish. The order further provided 
that any question between the two school boards 
with regard to their interests in the school, or in 
any debts & liabilities, whether on account of 
capital or income incurred by the L. school board 
in respect of the school, & any other question 
between them, arising in consequence of the 
order, should be dealt with in an adjustment under 
above sect. The JL. school board claimed com- 
pensation for the cost of having enlarged the school 
out of income in several years. On a case stated 
by an arbitrator :—Held: the order had not 
effected an adjustment, but there was a question 
pending proper for adjustment by the arbitrator. 
—Re LLANWONNO ScHOOL BoARD & YSTRADY- 
FODWG ScHoor BoarD (1898), 62 J. P. 6443; 14 
T. L. R. 432, D.C. 

Powers of county councils.|—See Part XII., 
Sect. 3, sub-sect. 3, D. (6), post. 





Sect. 4.—-THE URBAN PARISH. 

Administration of parish—By borough & urban 
district councils.|—See 18914 Act, 6. 33. 

146. Officers — Auditor—- Whether disqualified 
for overseer.}]— In a parish or township within 
the limits of any borough under the Municipal 
Corporation Act, there is no objection to the same 
person filling the offices of overseer & auditor at 
the same time. Qu.: whether there is any 
objection to the same person filling the offices of 
overseer & town councillor.—R. v. LANCASHIRE 
JJ. (1840), 4 J. P. 72. 

Overseers.|—See Poor Law. 


Sect. 5.—THE RURAL PARISH. 
SUB-S8ECT. 1.—DEFINITION. 
See 1894 Act, s. 1 (2). 


SUB-SECT. 2.—THE PARISH COUNCIL. 
A. Constitution. 

See, generally, 1894 Act, s.3; Parish Councillors 
(Tenure of Office) Act, 1899 (c. 10), s. 1. 

Councillors & chairman — Qualification.] — See 
1894 Act, 6s. 3 (1) (2), 47 (2), sched. I., Part II., 
r. 2, & Local Government Act, 1897 (c. 1), 8. 1. 
Disqualification.|—See Part II., Sect. 8, 
sub-sect. 2, ante. 





PART Il. SECT. 5, SUB-SECT. 2.—A. 

t. Chairman — Tenure of office.] — 
The chairman of a aad jin ee 
remains in office for all purposes until 
his successor has been elec & he has 
& right to give both an original vote & 


a casting vote at the election of his 

successor.—R. v. JACKBON 

Pick (1914), 481. L. T. Jo. 58.—IR. 

PART Ill. SEOT. 5, SUB-SECT. 2.—B. 
a. Right to prosecute under Chil- 
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PPE ieicacicis ELECTIONS, Vol. XX., pp. 

0 : 

-_ Tenure of Oe eae Parish Councillors 

(Tenure of Office) Act, 1899 (c. 10), 5. 1. 
Appointment & powers of vice-chairman.|— 

See 1894 Act, s. 8 (10), eched. I., Part IT. (11). 


B. Powers, Duties and Liabilities. 
See, generally, 1894 Act, ss. 6-10, 13, 16. 
Powers as burial board.]|—-See BURIAL, Vol. VITI., 
p. 547. 





C. Finance. 

Restrictions on expenditure.]—Sec, 
1894 Act, s. 11. 

147. Consent of parish meeting — When 
presumed.] —An action was brought by the parish 
council in which they were unsuccessful, & they 
incurred costs to the successful deft. amounting 
to £92 14s. 10d. A rate of 3d. would realise 
£54 12s. Od. & since Mar. 1899, when the financial 
year began, precepts had been issued for £52, 
£25 of which went to defray the council’s costs, 
& the balance in parish expenses. After a rule 
nisi for a mandamus to the council to issue their 
precept to the overseers to pay the sum due to 
defts. for costs, two parish meetings were called, 
but the necessary resolutions were not passed to 
raise the extra 3d. owing to the small attendances : 
—Held: as no information was forthcoming as 
to the proceedings before the action was com- 
menced, it must be assumed consent was given, 
& the rule must be made absolute.—R. v. STOKE 
PARISH COUNCIL, Fx & PRICE (1900), 82 L. T. 
198; 64 J. P. 343, D.C. 

148. What expenditure authorised— Costs of 
action for benefit of parish.|—Parish may § tax 
themselves to carry on a suit for the public good 
a me parish.—R. v. EVERARD (1701), 12 Mod. Rep. 

Borrowing.|—See 1894 Act, ss. 12, 68 (4). 

149. ——— Repayment of loan secured on rates— 
Enforcement—By mandamus to levy rate.|—-The 
ct. will grant a mandamus to comrs. entrusted by 
Act of Parliament with the regulation of the 
expenditure of a parish, to compel them to levy a 
rate for the purpose of paying off a sum borrowed 
on the rates by former comrs. without pledging 
their personal responsibility, where the lhabilities 
created under the former Act are reserved by the 
new Act, although the latter directs that the 
comrs. shall be sued in the name of their clerk, & 
no interest has been paid within twenty years.— 
R. v. ST. PAUL, SHADWELL Comrs. (1828), 1 Man. 
& Ry. K. B. 591; 1 Man. & Ry. M. C. 226; sub 
nom. R. v. SHADWELL PAVING Act Comrs.,6 L. J. 
O. 8S. M. C. 57. 

Annotation :—Refd. R. v. St. Pancras (1841), 6 Jur, 391. 

Necessary parties.] 
(1) Comrs. were authorised, by Act of Parliament, 
to raise a sum of money for parish p 8, & to 
secure it by debenture or assi ent of the rates. 
The comrs. gave a debenture for £1,000 to A., who 
was treasurer & also comr. A. advanced nothing 
at the time, but he subsequently advanced the 
amount, & from that time only he received interest. 
By subsequent receipts of rates the balance was 
turned, & A. had funds in hand :—Held: the 
transaction was not invalid, & A. was entitled to 
charge full interest on his debenture until he had 
been formally paid off. 


generally. 





dren’s Act.}—A parish council has no 
title to prosecute a nelle) pecan ng 
o contravention of Chi » 1908, 


LASGOW PaRisH COUNCIL 
a ad {1914} 8. ©. (J.) 159. 
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(2) In asuit against comrs. to enforce debentures 
on parish rates, it was insisted that the ratepayers 
were necessary parties; because the vali af of 
pltf.’s security waa contested; &, because they 
ought to be present at the taking of the accounts. 
The objection was overruled, on the ground that 
the validity of sg security had been determined 
in a former suit, in which the A.-G. was a party, & 
because the ratepayers would be sufficiently 
represented, in taking the accounts, by the comrs. 
who were defts. Some only of many comrs., 
appointed under an Act to raise money on the 
rates, for parish pee: were made defts. to a 
suit by a bondholder to enforce payment. It was 
objected that all the comrs. ought to be parties. 
The objection was removed, by the ct. ordering 
the decree to be served on the absent comrs., with 
notice that they might attend the taking of the 
accounts.—FLETCHER v. GIBBON (1856), 23 Beav. 
212; 53 E. R. 83. 

Annotation :—Generally, Refd. Preston v. Great Yarmouth 

Corpn. (1872), 7 Ch. App. 657, n. 

151. ——— Payment of interest —- Parish funds in 
hands of lender.|—-FLETCHER v. GIBBON, No. 150, 
ante. 

152. ——— Arrears of interest — Whether court 
will enforce payment—Delay by borrower in 
claiming.|—-A ct. of equity will not interfere to 
enable an incumbrancer of parish rates to obtain 
payment of arrears of interest, which he neglected 
to claim at the time when they became due.— 
DREWRY v. BARNES (1826), 3 Russ. 94; 5 L. J. 
O. S. Ch. 47; 38 E. R. 511. 

Annotations :-—Refd. Preston _v. Great Yarmouth Corpn 


(1872), 7 Ch. App. 657, n. Ment . v. Pearson (1846), 
e e 


dg. A.-G 
Coll. 581; Delarue v. Church (1851), 20 L. J. Ch. 183 


Inspection of accounts—By parochial electors. |— 
See 1894 Act, s. 58 (4) (5). 

Audit.]—See 1894 Act, s. 58 (1), (8). 

158. ——— Payments wrongly allowed— Whether 
prohibition lies for future payments.]—Quarter 
sessions having allowed certain trustees’ accounts, 
which it was suggested had not been audited by 
the parish auditors under Vestries Act, 1831 (c. 60), 
pursuant to the provisions of that Act, a prospectve 
prohibition to quarter sessions, forbidding them 
to allow future accounts in similar circumstances 
was refused.— Ez p. St. PANCRAS AUDITORS (1838), 
6 Dowl. 5343 2 Jur. 920; sub nom. R. v. MIDDLE- 
SEX JJ., Hz p. St. Pancras Avuprrors, 1 Will. 
Woll. & H. 183. 

See, eagles 

2 


Crown Practice, Vol. XVI, 
p. 384, Nos. 22 


—2216. 
Meetings. 





See, glee 1894 Act, s. 3(10), sched. I., 
Part II., Part III., rr. 3, 6. 
mas of meeting.]—See 1894 Act, ss. 4, 61, 

9) . 

Time for  holding.])—See Parish Councillors 
(Tenure of Office) Act, 1899 (c. 10), a. 1 (5). 

Notice of meeting.|—See 1894 Act, s. 3 (10), 
sched. I., Part II., rr. 4, 6. 

154. Adequacy of notice.|—A resolution, 
passed by a parish council in meeting, to dismiss 
its assistant overseer & clerk, is not effective unless 
the notice convening the ae specified that 
such resolution would be considered at the meeting. 
A resolution duly passed at a subsequent meeti 
of the council appointing a temporary assistan’ 
Megs & clerk must be treated either as a con- 
ms mation of the oe resolution or as a separate 

distinct resolution to diamiss the aasistant 
Ry erncet & clerk.— LONGFIELD PaRIsH CoUNCIL v. 

sala (1918), 88 L. J. Ch. 119; 16 L. G. R. 865. 

Part re ee 1894 Act, s. 3(10), ached. I., 
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E. Committees. 


_ See, generally, 1894 Act, s. 66, sched. I., Part IV. 
Joint committees.|—See 1894 Act, s. 57. 


F. Parish Officers. 

Meaning of ‘‘ officer.’"]—-See 1888 Act, s. 100; 
1894 Act, s. 75 (1). 

155. Proof of appointment— For purposes of 
action of ejectment—Proof of acting.|—-In an 
action of ejectment brought by parish officers, 
proof that they have acted as parish officers is 
sufficient prima facie proof of their title, without 
prot of their actual appointment.—Dor d. 

OWLEY v. BARNES (1846), 8 Q. B. 1037; 1 New 
Pract. Cas. 401; 15 L. J. Q. B. 203; 71. T. 0.8. 
ee 10 Jur. 520; 10 J. P. Jo. 309; 115 BE. R. 
Annotations :—Refd. McMahon v. Lennard (1858), 6 H. L. 

Cas. 970. Mentd. R. v. Roberts (1878), 38 L. T. 690. 

Existing officers—Effect of transfer of powers of 
authorities.]|—See 1894 Act, s. 81 (1)—(4). 

Effect of division of areas of authorities.]— 
See 1894 Act, 8. 81 (5). 

Performance of duties—Liability of sureties for.| 
— See, generally, GUARANTEE, Vol. XXVI., pp. 
165-169, Nos. 1248, 1250, 1253, 1258, 1261, 1267, 
1269, 1270. 

Enforcement by mandamus—Procedure. 
See CROWN PRACTICE, Vol. XVI., p. 323, Nos. 
1352-1355. 

Clerk—Appointment.|—See 1894 Act, ss. 17 (1)- 
(3), 81 (2). 

156. ——— Appointed assistant overseer—Fidelity 
guarantee for duties as assistant overseer— Whether 
duties as clerk included.|—The offices of assistant 
overseer & clerk to the parish council are separate ; 
accordingly where the two offices are held by the 
same man, & a guarantee association have given 
the guardians a bond for the due & faithful dis- 
charge of his duties as assistant overseer, they are 
not liable on the bond for his defalcations as clerk 
to the parish council.—GosrorD UNION v. Poor 
Law & LOCAL GOVERNMENT OFFICERS’ MUTUAL 
GUARANTEE Assocn., LTp. (1910), 103 L. T. 463 ; 
75 J.P.30; 8 L. G. R. 995, D. C. 

As ecclesiastical official.|-—Sce EccL&Esi- 
ASTICAL Law, Vol. XIX., pp. 295 e# seq. 

Overseers & assistant overseers.|— See, generally, 
Poor Law; Rates & RATING. 

or — Appointment.|] — See 1894 Act, 
8. 17 (6). 





G. 

Transfer of property formerly vested in church- 
wardens & overseers.|—See 1894 Act, ss. 5 (2) (c), 
6 (1) (c) (iii), (2), 52 (4). 

157. Property formerly vested in churchwardens 
& overseers—Under Poor Relief Act, 1819 (c. 12), 
s. 17—‘‘ Lands belonging to the parish ’’—How 
construed.}] — Dor d. Hicas v. Terry, No. 178, 

te 
p188. ——- ——— Not confined to property held for 
poor relief.|—Above sect. vests in the church- 
wardens & overseers of the parish all buildings, 
lands & hereditaments belonging to such ley ; 
not merely where the profits thereof are applicable 
to the relief of the poor, but where they are 
applicable to those purposes for which church 
rates are levied; & that although such buildings, 
lands & hereditaments had originally been vested 
in trustees for the benefit of the parish.—Dopn d. 
JACKSON v. Hritgy (1830), 10 B. & C. 885; 5 
Man. & Ry. K. B. 706; 3 Man, & Ry. M. O. 105; 
8L. J.0.8S. M. 0. 105; 109 E. R. 677. 


a 
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Sect. 5.—The rural parish: Sub-sect. 2, G.] 


Pista. Fe sic prcieats Charities (1837), 7 L. J. Ch. 44. 
nsd. Gouldsworth v. Knights (1843), 11 M. & W. 337 ; 
Rumball v. Munt (1846), 8 ~ B. 382; Deptford Church- 
wardens v. Sketohley (1847), 8 Q. B. 394; A.-G. %. 
Stephens (1855), 1 Jur. N. S. 1039. Refd. Re Stratford 
Bri Improvement Act, Zz Pp. Ca Meera 2Y&C. 
Ex. 350; Allagon v. Stark (1838), 9 Ad. & El. 255; Alderman 
v. Neate (1839), 4 M. & W. 704; Doe d. Robinson v. 
Hird (1843), 1 L. T. O. 8S. 58; Re Hackney Charities 
areas 4 New Rep. 530; Haigh v. West, [1893] 2 Q. B. 

159. ——— ——— Property held for church rate 
purposes included.]}—DoE d. JACKSON v. HILEY, 
No. 158, ante. 

160. —— Property held for general 
parochial purposes—Jointly with corporation.|— 
Where lands have been held jointly by the church- 
wardens & overseers of a parish & by the corpn. 
of a borough in which it lies, the latter holding as 
trustees, not on any special trust but for general 
parochial Purposee: the churchwardens & over- 
seers may bring ejectment for such lands as vested 
in them by above sect.—_-DoE d. EDNEY v. BILLETT 
(1845), 7 Q. B. 976, 983; 14 L. J. Q. B. 343; 5 
L. T. O. 8S. 408; 10 J. P. 89; 9 Jur. 662; 115 


E. R. 756. 
Annotations :-—Refd. Rumball v. Munt (1846), 10 Jur. 539; 
aH Nicholas, Deptford v. Sketchley (1846), 17 L. J. M. C. 


161. ——— Property held for benefit of poor.] 
—(1) Above sect. does not operate to vest in the 
churchwardens & overseers lands held in trust tor 
the general benefit ot the parish, if there are known 
existing trustecs. 

(2) A trust for the use & benefit of the poor of 
a parish is sufficiently general to bring it within 
the operation of that sect.; for land held upon 
such trust may properly be said to ‘“ belong to 
the parish.”—DEPTFORD (CHURCHWARDENS) v. 
SKETCHLEY (1847), 8 Q. B. 394; 2 New Mag. Cas. 
336; 17 L. J. M. C. 17; 10 L. T. O. S. 285; 11 
J.P. 887; 12 Jur. 38; 115 E. R. 925. 

Annotation :-—Consd. Westminster Corpn. v. St. Martin-in- 

the-Fields (1906), 96 L. T. 491. 

162. -|—Lands given for the 
benefit of the poor of a parish generally, or to 
trustees to permit the churchwardens to distribute 
the rents among the poor of the parish generally, 
as directed by two or more of the inhabitants of 
sa age :—-Held: to be vested in the church- 
wardens & overseers aS a corpn., under above 
sect., & therefore the Charity Comrs. had no 
jurisdiction to make an order vesting the legal 
estate in the lands in the official trustee of charities 
without the consent of the churchwardens & 
overseers.—fe HACKNEY CHARITIES (1864), 4 
New Rep. 530; 34 L. J. Ch. 169; 11 L. T. 35; 
28 J. P. 692; 10 Jur. N. 8. 941; 12 W. R. 1129; 
on appeal, sub nom. Re HACKNEY CHARITIES, Ex p. 
NICHOLLS (1865), 4 De G. J. & Sm. 588, L. JJ. 
Annotation :-—Refd. Re Burnham National Schools (1873), 

L. R. 17 Eq. 241. 

163. ——— ——— Property held for special chari- 
table purpose—Other than poor or church rate.}]— 
(1) Above Act does not extend to charity lands 
which are devoted to other purposes besides those 
to which poor rates & church rates are applicable. 

(2) As far as the copyholds are concerned, I am 
clearly of opinion that the legislature could not 
intend, by the Act that has been referred to, to 
vest lands of that tenure in the churchwardens & 
overseers of a parish (SHADWELL, V.-C.).—A.-G. 
v. LEWIN (1837), 8 Sim. 366 ; Coop. Pr. Cas. 51; 
or J. Ch. 204; 13. P.123; 1 Jur. 234; 59 EB. R. 

















Re Paddington Charities 
7 ~ (1843), 11 
7 Q. B. 
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“ee 
076: Deptford Churchwardens v. Sketchley (1847), 8 

9: B. 394 : Re Hackney Charities (1864), 28 J. P. 602. 
As to (2) Refd. Re Paddington Charities (1837), 7 L. J. Ch. 


164. j—Above sect. does not 
apply to copyholds, nor to freeholds held upon any 
special trust for a pacish.—Re PADDINGTON 
OHARITIES (1837), 8 Sim. 629; 7 L. J. Ch. 44; 


2 Jur. 844; 59 BE. R. 249. 
Annotations :—Befd. Doe d. Edney v. Billett (1845), 7 B. Q. 
rahe 3 oon Churchwardens v. Sketchley (1847), 8 


165. Partially in ald of parish 
funds.]—Above sect. does not vest the legal estate 
of charity lands in the parish officers, where there 
are known feoffees in existence, & where the trust 
funds are applicable only to certain specified 
objects partially in aid of the parish funds. 

Where lands were vested in trustees under a 
charitable bequest, on trust to apply half the 
rents towards the relief of poor coe of good life 
& conversation in the parish, & half for apprentic- 
ing poor boys of the parish:—Held: the legal 
estate was not transferred to the parish officers 
under above sect., although by a local Act, a 
portion of the rents was applied to the expense of 
erecting the parish workhouse, & paying off 
moneys borrowed for that purpose._-ALLASON wv. 
STARK (1838), 9 Ad. & El. 255; 1 Per. & Dav. 
183; 1 Will. Woll. & H. 719; 8L. J. M. C. 13; 
3 J.P. 178; 112 BE. R. 1208. 

Annotations :—Refd. Doe d. Norton v. Webster (1840), 4 
Per. & Dav. 270; Gouldsworth v. Knights (1843), 11 
M. & W. 337; Doed. Edney v. Billett (1845), 7 9 B. 976 ; 
Deptford Churchwardens v. Sketchley (1847), 8 Q. B. 394. 
Mentd. Cornish v. Cleife (1864), 11 L. T. 606. 

166. -}—Qu.: whether the 
words ‘‘ all other buildings, lands & hereditaments 
belonging to such parish ”’ in above sect. extends 
to trusts for special parochial purposes.—GOULDS8- 
WORTH v. KNIGHTS (1843), 11 M. & W. 337; 12 
L. J. Ex. 282; 8J.P.8; 152 E. R. 833. 
Annotations :—Refd. Doe d. Edney v. Billett (1845), 

976; A.-G. v. Stephens ero). 1K. & J. 724. 

Webb v. Austin (1844), 7 Man. & G 

Harris (1845), 7 Q. B. 708; Hi : 

4 H. & N. 716; Cuthbertson v. Irving (1860), 6 H. & 


135 ; Ritchings v. Cordingley (1868), L. R.3 A. & BE. 113; 
R. v. Meine 11 Q. B. D. 309; Ex p. Sibley (1883), 


31 W. R. 
Copyholds.] — Re PADDINGTON 
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167. —— 
CHARITIES, No. 164, ante. 

168. ——.] —A.-G. v. LEWIN, No. 
163, ante. 

169, ———_ ——— ———.] —- Above sect. does not 
apply to copyholds.—DogE d. BAILEY v. FOSTER 
(1846),30. 3. 215; 15L. J.C. P. 263; 7L.T.0.8. 
208; 136 E. R. 86. 

Annotation :—WMentd. Ford v. Ager (1863), 8 L. T. 546. 

170. ——— Leasehold.|— By a _ written 
instrument, stamped with a lease stamp, & dated 
Feb. 25, 1782, E., being seised in fee of a house & 
premises, agreed to demise & let them to a com- 
mittee for the parish of H., & the committee 
agreed to accept & take them, for the tag ti of 
converting them into a poorhouse for the use of 
the parish of H.; to hold to the said committee, 
in trust as aforesaid, from Mar. 25, then next 
coming for the term of ninety-nine years, at the 
clear thant rent of £27 payable -yearly; & 
the committee agreed to pay the rent, & to keep 
the premises in good & sufficient repair during the 
term. It was agreed that a lease & counter- 
part of the premises should be prepared & executed 
on or before Jan. 1, then next, with covenants & 
agreements pursuant to that contract, & such 
other general clauses as are usually contained in 
leases; & there was a proviso, that in case the 
committee or their successors should think it a 
more eligible plan to purchase the premises in fee 
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at the price of £420, that then he, the lessor, 
should convey them accordingly. No lease was 
ever executed, but the premises, from the date of 
the instrument, were used as a poorhouse for the 
arish of H., & the churchwardens & overseers 
for the time being of that parish paid the rent to 
E. & his representatives. In an action of 
assumpsit against the parish officers for the time 
being of the parish of H., tor non-repair of the 
premises :—Held: the lease vested in the over- 
seers of the poor by force of above sect. & defts. 
were liable.-—-ALDERMAN v. NEATE (1839), 4 
M. & W. 704; 1 Horn & H. 165; 8L. J. Ex. 89; 

3 Jur. 171; 150 EB. R. 1604. 
Annotations :—Refd. Doe d. Robinson 
L. T. O. 8. 58; Gouldsworth v. Knights 
337; Uthwatt v. Elkins (1845), 14 L. J. 

v, Munt (1846), 8 Q. B. 382; D 
Sketchley (1847), 8 Q. B. 394. 
171. Whether acceptance under 
seal necessary.|—-Churchwardens & overseers are 
not, by above sect., made a complete body 
corporate, but are only empowered “ to accept, 
take, & hold in the nature of a body corporate,”’ 
& therefore that it is not necessary to show the 
acceptance of a demise by an instrument under a 
common scal.—SMITH v. ADKINS (1841), 1 Dowl. 
N.S.129; 8M. & W. 362; 11 L. J. Ex. 83; 151 

kK. R. 1078. 

Annotations :—Retd. Doe d 
S. 135. Mentd. 


v. Hird (1843), 1 
1843), 11 M. & W. 
x.131; Rumball 

eptford Churchwardens v. 





eee 





- Lunsdell v. Gower (1851) 18 
L. T. O. Chislin v. Gregory (1848), 11 
L. T. O. 8. 124; Re Leeds Institute of Science, Art & 

Literature & Leeds City Council, (1909) 1 Ch. 500. 

172. ——— Trust property vested in known 
trustees.|—-Under above Act, lands belonging to 
the parish are vested in the churchwardens & 
overseers of the parish, as a corpn. Therefore, 
where feoffees to charitable uses were empowered 
to sell & convey their lands to the comrs. under 
an improvement Act :—Held: the petition for the 
investment of the purchase-money should be 
presented in the names of the churchwardens & 
overseers of the parish in which the charity was 
established._—Re STRATFORD BRIDGE IMPROVE- 
MENT ACT, Ea p. ANNESLEY (1836), 2 Y. & C. Ex. 
350; 6 L. J. Ex. Eq. 81; 160 E. R. 431. 
an :—Refd. Re Paddington Charity (1838), 2 Jur. 


173. ——- —-—- -——-.] — ALLASON v1. 
No. 165, ante. 
_ 174, —— ——.]—Certain trust property, 
including T. Farm, was, in 1831, conveyed to new 
trustees, upon trust, to apply the rents for & 
towards the repair of the parish church of P., & 
for the benefit of the poor of the said parish, in 
such manner as the same have heretofore been 
usually applied, & according to the intention of the 
several charitable persons who devised the same. 
Among other property, conveyed in the same deed, 
were some cottages, described as four cottages in 
C. Lane, wherein poor families are permitted to 
live rent free :—Held: (1) the legal estate in all 
these lands vested in the parish officers, under 
above sect., although there were trustees in 
pene: (2) it was imperative that an action 
or the use & occupation of T. Farm should be 





STARK, 





brought by the parish officers.—RUMBALL v. 
ae eter - 382; 15 L. J. Q. B. 180; 
@ aoa ; ; 10 J.P. 10 Jur. 539; 
Annotations : 


:—Consd, Dept : 
Geer SE aN Bhd a Geo Base ORO] s GOB 
—_—— ——.]— DEPTFORD (CHURCH- 
Dagens) v. Sees No. 161, ante. 
aa Actas i: 885 (0. Pra par & ae tod] 
’ - Ou)-— wae property divested. 
> buildings, lands, & hereditaments belonging 
J.—-VOL. XXX¥tIrI. 
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to a parish, remain vested in the churchwardens & 
overseers, under Poor Relief Act, 1819 (c. 12), 
8. 17, motwithsvane ee subsequent enactments 
of Poor Law Amendment Act, 1834 (c. 76), & 
Union & Parish Property Act, 1835 (c. 69).— 
Dor d. NorTON v. WEBSTER (1840), 12 Ad. & El. 
442; 4 Per. & Dav. 270; 9 L. J. Q. B. 373; 4 
Jur. 1010; 113 E. R. 879. 


Annotations :—Refd. Worge v. Relf 1842), 11 L. J. M. C. 
125. Mentd. Doe d. Hemming v. Willetta (1849), 7 C. B. 
709; Watcham v. A.-G. of the East Africa Protectorate, 
{1919} A. C. 533. 


177. —— ——- —— —.]— (1) Union & 
Parish Property Act, 1835 (c. 69), does not transfer 
the legal estate in parish property from the church- 
wardens & overseers to the guardians of the union, 
of which the parish forms a part. Where a title, 
not complete in the parish officers at the time of 
the passing of that Act, is afterwards completed 
by a twenty years’ possession, the legal estate so 
obtained vests in the churchwardens & overseers, 
& not in the guardians. 

(2) The possession of the agent of the guardians 
is the possession of the churchwardens & over- 
seers.— WORGE v. RELF (1842), 11 L. J. M. C. 125. 

178. Presumption that property parish property 
—Property let on lease—Rent paid to parish 
officers.}—(1) Evidence of payment of rent to 
parish officers in their character as such, is evidence 
to show that the property for which it is paid is 
ee property within the operation of Poor 

elief Act, 1819 (c. 12), s. 17, so as to enable the 
parish officers for the time being to maintain 
ejectment against a person holding under a lease 
granted by the parish officers previously to the 
statute. A person holding under a lease granted 
by parish officers before the statute, is a tenant 
from year to year. 

(2) The words ‘‘ land belonging to the parish ”’ 
in Poor Relief Act, 1819 (c. 12), must be taken in 
@ popular sense, & not in the strictly legal sense 
(COLERIDGE, J.).—Dog d. Hiaas v. TERRY (1833), 
4 Ad. & El. 274; 1 Har. & W. 547; 5 Nev. & 
M. K. B. 556; 3 Nev. & M. M.C.385; 5L.J.M.C. 
27; 111 E. R. 790. 

Annotations :—Folld. Doc d. Hobbs v. Cockell (1836), 4 
Ad. & E). 478. Refd. Allason v. Stark (1838), 9 Ad. & El. 
255: Doe d. Robinson v. Hird (1843), 1 L. T. O. 8. 58; 
Rumball v. Munt (1846), 8 Q. B. 382; Deptford Church- 
wardens v. Sketchicy (1847), 8 Q. B. 394; Haigh v. West, 

Q. B. 19. Mentd. Grayes v. Colby (1838), 9 


[1893] 2 
Ad. & El. 356 
179. -}—In ejectment by 
churchwardens & overseers, on demises laid after 
Poor Relief Act, 1819 (c. 12), cl Liteon that defts., 
before & since the statute, paid rent to the 
successive churchwardens, & that the late church- 
wardens & overseers, appointed since the statute, 
had given a proper notice to quit. Defts. produced 
a lease, made before the statute, for fifty-nine 
years, to parties under whom they claimed, pur- 
porting to be made with the consent of the vicar, 
the majority of the aldermen and burgesses o1 the 
borough of R. & of others the inhabitants of the 
parish, whose names were subscribed to a memo- 
randum on the back of the lease expressing such 
consent. The churchwardens were the domising 
arties, & the rent was made payable to them & 
their successors for the time being. The premises 
were described as belonging to the parish church. 
On a special case stating these facts :—Held: not- 
withstanding the consent expressed as above, the 
premises must be taken to have been parish 
roperty, demised by the churchwardens as such : 
consequently the lease passed no legal interest 
in the term, & the present churchwardens & over- 
seers might treat the lessees as tenants from year 
to year.— Don d. Hopss v. COCKELL (1836), 4 Ad. 
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& El. 478; 6 Nev. & M. K. B. 179; 3 Nev. & 
M.M.C. 581; 5L.J.M.C. 81; 111 E. R. 866. 
nnotation :—Retd. Deptford Churchwardens v. Sketchley 

(1847), 8 Q. B. 394. 

See, also, No. 180, post. 

Herbage on private road made on inclosure of 
common—Surveyor authorised to let herbage— 
Whether property vested in parish or district 
council.|—See Commons, Vol. XI., p. 82, No. 1018. 

Spring on roadside.|—-See No. 182, post. 

180. Acquisition of title—-Under Statute of 
Limitations—Presumption of lawful origin.]|—By 
an award made under an inclosure Act err in 
the year 1774 certain lands were otted & 
certain roads set out as public highways. From 
a short time after the passing of the Act the 
pasturage of one of the roads set out was let 
annually by the inhabitants of the parish in vestry 
assembled. The money received from the tenants 
was devoted to different parochial purposes, & 
there had been no interference or claim by the 
lords of the manor until the present action, in 
which pltf., as lord of the manor claimed damages 
from deft., who was tenant to the vestry, for 
trespass in pasturing his sheep in the road. There 
was no evidence in whom the soil of the road was 
vested before the passing of the inclosure Act. 
No grant of the road was produced, & there was 
no evidence of the enrolment of any such grant :— 
Held: a lawful origin must be presumed from the 
long usage, & the presumption was that the road 
was vested in some person or persons as trustees 
for the parishioners ; the churchwardens & over- 
seers, as trustees under Poor Relief Act, 1818 
(c. 12), 5. 17, of lands belonging to the parish, had 

ined a title to the road under the Statute of 

imitations, subject to the public right of way.— 
HAIGH v. WEST, [1893] 2 Q. B.19; 62 L. J. Q. B. 
632; 69 L. T. 165; 57 J. P. 358; 4 R. 396, C. A. 


Annotations :—Refd. Wimbledon & Putney Commons Con- 
servators v. Nicol (1894), 10 T. L. R. 247; ‘Eliot v. Bristol 
T. 752; Reynolds vw. Presteign 
. B. 400; Neaverson v. Peter- 
1902) 1 Ch. 557; A.-G. & Spalding R. C. 
80 Mentd. Brown v. Dunstable 

1908} 
‘ dl rpn. 

. R. 320; C. L. Ry. e. City of London Land 
Tax Comrs., {1911} 2 Ch. 467; A.-G. v. Horner (No. 2), 
[1913] 2 Ch. 140; White v. Williams, {1922} 1 K. B. 727. 


See, generally, LIMITATION OF ACTIONS. 


H. Parish Books and Documents. 

Transfer of documents to council & custody.}— 
See, generally, 1894 Act, s. 17 (7)}-(9). 

Tithe apportionment deed.|——Sce Eccuesi- 
ASTICAL Law, Vol. XIX., p. 491. 

As evidence.|—Sce EVIDENCE, Vol. XXII., pp. 
330, 331, 334 ef seq. 

——— Of boundaries.|}—See BounpDAnriEs, Vol. 
VII., p. 318, Nos. 379-384. 

Inspection.|—-See 1894 Act, s. 58 (4); Corpora- 
Tions, Vol. XIII, P. 424, Nos. 1451, 1453, 1455, 
1457; Discovery, Vol. XVIII., p. 111; Eccuesi- 
ASTICAL Law, Vol. XIX., p. 307. 

—— Enforcement of right.|}—Scee Crown 
PRACTICE, Vol. XVI., p. 316, Nos. 1283, 1284. 

181. Recovery of — By custodian — Whether 
trover lies.]—(1) An officer in whom a right to the 
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custody of chattels is vested by Act of Parliam 
has not, in respect of such ght merely, su 
property in them as will enable him to mair 
an action for the wrongful detention of them. 
(2) Parish officers, or other persons, by w 
arish books, etc., are appointed by the inhabit 
in vestry assembled, to be kept, cannot | 
trover against an ex-waywarden for the bool 
accounts, assessments, etc., kept by him du 
the period in which he was in office, & with 
possession of which he has never _ parte 
ADDISON v. ROUND (1836), 4 Ad. & El. 799 
C. & P. 285; 6 Nev. & M. K. B. 422; 3 Ne 
M. M. C. 629; 5L. J. K. B. 152; 111 E.R. 9 
J — ‘ v. Reynolds (1839), 3 

Ana Masa othe fr Bed. Be 27 LT. O. Sy 101. 
—— From former officer.]—See Crown P 
TIcE, Vol. XVI., pp. 315, 316, Nos. 1276-1279 


Documents not transferred to ree council 
See, gona EccLesiasTicaL Law, Vol. X 
pp. 256, 257. 


I. Legal Proceedings. 

182. Right to sue— On behalf of inhabitan 
Claiming right to use spring.|—The S. Pp 
council alleged that a spring or well abutted 
high road in the parish of S., & that the inhabit 
of 8. were entitled under either a lost grant, e1 
ment from time immemorial or by enjoymen 
twenty years, to the free use of the spring or 
& that such user had been obstructed by 
Deft. took the preliminary objection that 
parish council was not entitled to sue, for e 
the right was public, in which case the action o 
to be brought by the A.-G., or if the action 
brought by the parish council as owner of 
spring or well the action was misconceived a 
effect of 1894 Act, s. 25, was to vest the spri 
well in the district council :—Held: the obje 
was good & 1894 Act vested no right in & p 
council to sue on behalf of a number of per 
& on plitfs.’ own showing, the soil was vest 
the district council.— STOKE PARISH COUNC 
PRIcE, [1899] 2 Ch. 277; 68 L. J. Ch. 447 
L. T. 643; 63 J. P. 502; 47 W. R. 663. 


Annotations :—Refd. Sheringham U. D. C. v. Holsey ( 
MY ye Ay ks ; A.-G. & Spalding R. C. v. Garner, {1 


183. Partles—Whether ratepayers necessal 
ay Caceres v. GIBBON, No. 150, ae — 
p ce by clerk.|—See 1894 Act, sche 
Part II., P16. 
Liability to indictment—-For non-repair of 
ways.|—See Highways, Vol. XXVI., p. 376, 


1012-1014, 1016. 


SuB-sEcT. 3.—THE PARIsH MEETING. 
Constitution.|—-See 1894 Act, ss. 2 (1), 49. 
eae ae tl), ee 1894 Act, ss. 2 (2)-(7), 4, 

(2), 45, 48 (1), 49, 51, sched. I., Parts I., ITI. 

Refusal of poll—Meoting held under C 
Building Act, 1819 (c. 134).]—See BuriaL 
VITI., p. 640, No. 201. 

Powers & duties.]—Sce 1894 Act, ss. 52, 53 
In relation to adoptive Acts.]—Sce 
Act, s. 7, dt lage » PUBLIC HEALTH. 

In parish having no parish council.] 
1894 Act, as. 19, 53 (2). 


Expenses.|—Sce 1894 Act, as. 11 (4), (5), 1 
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Part 1V.—The Vestry. 


F See, generally, ECCLESIASTICAL Law, Vol. XIX., 


Select vestries.|—See EccLESIASTICAL Law, Vol. 
XIX., pp. 275 et seq. 

Vestry of rural parish—Transfer of powers to 
parish councll.]—See 1894 Act, s. 6 (1) (a). 

Vestry clerk—Appointment.j/—See 1894 Act, 

. 17 (4). 
‘ _ a Recovery of vestry books.) — Man- 
damus to the churchwardens, to deliver a vestry- 
book to the vestry clerk, refused.— ANON. (1816), 2 
Chit. 255. 

185. ——— Payment of gratuity.]—The clerk 
to the trustees of a parish [& vestry clerk] acting 
under a local Act of Parliament having discharged 
certain onerous duties in connection with legal 
proceedings in which the parish was engaged, the 
trustees passed a resolution giving him a sum 
beyond his usual stipend as a gratuity. [The 
statute provided for payment of ‘‘ such reasonable 
salary as the vestry s appoint to be paid to [the] 
clerk ’’]:—Held: there was no power to give 
gratuities out of the rates, & the ct. refused to 
grant a mandamus directing the treasurer of the 
parish to sign & pay a cheque for such gratuity.— 
Ex p. MELLISH (1863), 8 L. T. 47. 

.|—See, generally, ECCLESIASTICAL Law, 
Vol. XIX., p. 277. 

186. Legal proceedings—Resolution to defend.]} 
—At a special vestry it was resolved ‘‘ that an 
indictment preferred against the parish for non- 
repair of a highway, be opposed, & that the 
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SEcT. 1.—IN GENERAL. 

Former urban sanitary districts.|—See 1894 Act, 
8s. 21 (1). 

188. Includes county borough.|] — KirkDALE 
BuniaL Boarp v. LIVERPOOL COoRPN., No. 337, 
post. 

189. ——— For purpose of transfer of powers— 
Under 1894 Act, s. 62.)—KiIRKDALE BURIAL 
Boarp v. LIVERPOOL CORPN., No. 337, post. 

** County district.’’]|—See 1894 Act, s. 21 (3). 

190. *‘ Local government district ’? — Within 
Metropolitan Commons Act, 1866 (c. 122).]—R. v. 
eee Ez p. RaTcuiFF (1896), 13 T. L. R. 25, 


Councillors.]—See Sub-sect. 2, post. 


SECT. 2.—THE URBAN DISTRICT COUNCIL. 
SUB-SECT. 1.—CONSTITUTION. 


Chairman — Disqualification for office.] — Sce 
1804 Act, s. 46. 

_7-— Election.}—See ELgctions, Vol. XX., pp. 
139, 140, Nos. 1148, 1144. 


Vice-chairman—Appointment.]—Sce 1894 Act, 
8. OY (2), 


SuB-sECT. 2.—COUNCILLORS. 


_., ~~~ 1894 Act, s. 28 (2). 
Disqualification..—See Part II., Sect. 3, sub 
sect. 2, A., ante. 


surveyor be desired to take the necessary ate 
for carrying this resolution into effect ’’ :—Held: 
the inhabitants who had signed the resolution 
were not personally responsible for the costs of 
the attorney employed by the surveyor for this 
purpose.—SPROTT v. POWELL (1826), 3 Bing. 478 ; 
4 Dow. & Ry. M. C. 377; 11 Moore, C. P. 398; 4 
L. J. 0. 8. C. P. 161; 130 E. R. 598. 

Annotation :—Refd. Klenck v. Farris (1904), 68 J. P. 321. 


187. Power to take — For disturbance of 
right of way.|—-The dedication by the owner of 
the soil of a right of way from continuous user can 
only be presumed in favour of the public, not of 
the inhabitants of a particular parish. The vestry 
of a parish cannot sustain a suit to restrain the 
infringement of a public right of way, except as 
relators, on an information by the A.-G., even 
though they are expressly authorised by Act of 
Parliament to indict any person stopping a right 
of way within the parish, ‘‘ & to take such other 
proceedings for the opening thereof as to them 
should seem expedient.’’—BERMONDSEY VESTRY 
v. Brown (1865), L. R. 1 Eq. 204; 35 Beav. 226 ; 
13 L. T. 574; 30 J. P.118; 11 Jur. N.S. 1031; 
14 W. R. 218; 55 E. R. 882. 

Annotations :—Apld. Wallasey L. B. v. Gracey (1887), 36 
Ch. D. 593. Refd. Nuneaton L. B. v. General Sewage Co. 
(1875), L. R. 20 Eq. 127; Sheringham U. D.C. v. Holsey 
(1904), 91 L. T. 225. Mentd. A.-G. v. Biphosphated 


Guano Co. (1879), 11 Ch. D. 327; Vernon v. St. James, 
Westminster Vestry (1880), 16 Ch. D. 449. 


See, generally, EASEMENTS, Vol. XIX., pp. 120 
et seq. 





Urban District. 


Penalties for acting when disqualified.]- 
See Part II., Sect. 3, sub-sect. 2, B., ante. 
Ay eae ae ELECTIONS, Vol. XX., pp. 139, 
0 


Term of office.|—See 1894 Act, s. 23 (6); 
District Councillors & Guardians (Term of Office) 
Act, 1900 (c. 16), s. 1 (1), (2). 

Resignation of office.|—Sce Urban District 
Councillors Election Order, 1898, r. 26 (1) & 
sched. V. 


SUB-SECT. 3.—MEETINGS. 
See, gencrally, Part II., Sect. 7, ante. 


Holding of meetings.|—See P. H. Act, 1875, 
s. 199, sched. I.; 1894 Act, s. 59 (1). 


SUB-SECT. 4.—COMMITTEES. 
Appointment.]—See 1894 Act, s. 56. 
Joint committees.|—See 1594 Act, 8. 57 


scone of meetings.]—See 1894 Act, sched. I., 
See, further, Part II., Sect. 8, ante. 


SuB-sEcT. 5.—PoWwERS, DUTIES AND 
LIABILITIES. 
191. Duties — Delegate of State for certain 
public duties—Distinguished from company.|— 
A local board stands in a very different position 
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& El. 478; 6 Nev. & M. K. B. 179; 3 Nev. & 
M. M.C. 581; 5L. J.M.C. 81; 111 B. RB. 866. 
Annotation :—Refd. Deptford Churchwardens v. Sketchley 

(1847), 8 Q. B. 394. 

See, also, No. 180, post. 

Herbage on private road made on inclosure of 
common—Surveyor authorised to let herbage— 
Whether property vested in parish or district 
council.|—See Commons, Vol. XI., p. 82, No. 1018. 

Spring on roadside.|—See No. 182, post. 

180. Acquisition of titlk— Under Statute of 
Limitations—Presumption of lawful origin.|—By 
an award made under an inclosure Act passed in 
the year 1774 certain lands were allotted & 
certain roads set out as public highways. From 
@ short time after the passing of the Act the 
pasturage of one of the roads set out was let 
annually by the inhabitants of the parish in vestry 
assembled. The money received from the tenants 
was devoted to different parochial purposes, & 
there had been no interference or claim by the 
lords of the manor until the present action, in 
which pltf., as lord of the manor claimed damages 
from deft., who was tenant to the vestry, for 
trespass in pasturing his sheep in the road. There 
was no evidence in whom the soil of the road was 
vested before the passing of the inclosure Act. 
No grant of the road was produced, & there was 
no evidence of the enrolment of any such grant :— 
Held: a lawful origin must be presumed from the 
long usage, & the presumption was that the road 
was vested in some person or persons as trustees 
for the parishioners ; the churchwardens & over- 
seers, as trustees under Poor Relief Act, 1818 
(c. 12), 8. 17, of lands belonging to the parish, had 

ained a title to the road under the Statute of 
Fimi itations, subject to the public right of way.— 
HAIGH v. WEsT, [1893] 2 Q. B. 19; 62 L. J. Q. B. 
5382; 69 L. T. 165; 57 J. P. 358; 4 R. 396, C. A. 


Annotations :—Refd. Wimbledon & Putney Commons Con- 
servators v. Nicol (1894), 10 T. L. R. 247; Eliot v. Bristol 
Corpn. (1895), 72 L. 752; Reynolds v. Presteign 
C B. 400; Neaverson v. Peter- 

; A.-G. & Spalding R. C. 


Corp, [1899] 2 Ch. 378; Chesterfield v. Harris, (1908) 
rpn. 


7; Foley’s 
C. L. Ry. v. City of London Land 


2 2 : 
(1909), 8 L. G. R. 320; 
Tax Comrs., {1911} 2 Ch. 467; A.-G. v. Horner (No. 2), 


[1913) 2 Ch. 140; White v. Williams, [1922] 1 K. B. 727. 
See, generally, LIMITATION OF ACTIONS. 


H. Parish Books and Documents. 


Transfer of documents to council & custody.]— 
See, generally, 1894 Act, s. 17 (7}-(9). 

Tithe apportionment deed.]|—See Ecciest- 
ASTICAL Law, Vol. XIX., p. 491. 

As evidence.]|—See EVIDENCE, Vol. XXII., pp. 
330, 331, 334 et seq. 

{ boundaries.|—Sce BouNDARIES, Vol. 
VII., p. 318, Nos. 379-384. 

Inspection.|—See 1894 Act, s. 58 (4); Corpora- 
Tions, Vol. XITII., p. 424, Nos. 1451, 1453, 1455, 
1457; Discovery, Vol. XVIII., p. 111; Eccizst- 
ASTICAL Law, Vol. XIX., p. 307. 

Enforcement of right.]—Scee 
PRACTICE, Vol. XVI, p. 316, Nos. 1283, 1284. 

181. Recovery of —-By custodian — Whether 

trover lies.|—(1) An officer in whom a right to the 


ehetronciapebeneaaren 


Crown | Act, 6. 7, &, generally, PUBLIO 
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custody of chattels is vested by Act of Parliament, 
has not, in respect of such eae merely, such & 
property in them as will enable him to maintain 
an action for the wrongful detention of them. 

(2) Parish officers, or other persons, by whom 

arish books, etc., are appointed by the inhabitante 

fn vestry assembled, be kept, cannot brin 
trover against an ex-waywarden for the books o 
accounts, assessments, etc., kept by him during 
the period in which he was in office, & with the 
possession of which he has never _ parted.— 
ADDISON v. RounpD (1836), 4 Ad. & El. 799; 7 
CO. & P. 285; 6 Nev. & M. K. B. 422; 3 Nev. & 
M. M. C. 629; 5L. J. K. B. 152; 111 BE. R. 984. 
Annotations :—<As to (2) Refd. R. v. Reynolds (1839), 3 J. P- 

752; Moss v. Thorniley (1856), 27 L. T. O. 8. 101. 

——— From former officer.]|—See CROWN PRAC- 
TICE, Vol. XVI., pp. 815, 816, Nos. 1276-1279. 

Documents not transferred to rg councll.|— 
See, generally, ECCLESIASTICAL w, Vol. XIX., 
pp. 256, 257. 


I. Legal Proceedings. 

182. Right to sue—-On behalf of inhabitants — 
Claiming right to use spring.])—The S. parish 
council alleged that a spring or well abutted on 4 
high road in the parish of S., & that the inhabitants 
of S. were entitled under either a lost grant, enjoy- 
ment from time immemorial or by enjoyment for 
twenty years, to the free use of the spring or well, 
& that such user had been obstructed by deft. 
Deft. took the preliminary objection that the 
sane council was not entitled to sue, for either 

he right was public, in which case the action ought 

to be brought by the A.-G., or if the action was 
brought by the parish council as owner of the 
spring or well the action was misconceived as the 
effect of 1894 Act, s. 25, was to vest the spring. or 
well in the district council :—Held: the objection 
was good & 1894 Act vested no right in a parish 
council to sue on behalf of a number of persons, 
& on pltfs.’ own showing, the soil was vested in 
the district council—STOKE PaRIsH COUNCIL v. 
Prick, [1899] 2 Ch. 277; 68 L. J. Ch. 447; 80 
L. T. 643; 63 J. P. 502; 47 W. KR. 663. 


Annotations :—Refd. Sheringham U. D. C. v. Holsey (1904), 
a i ace ; A.-G. & Spalding R. C. v. Garner, (1907) 2 


183. Partles—Whether ratepayers necessary.]— 
FLETCHER v. GIBBON, No. 150, ante. 

Appearance by clerk.}— See 1894 Act, sched. I, 
Part II., r. 16. 

Liability to indictment—-For non-repair of high- 
ways.|—See Highways, Vol. XXVI., p. 376, Nos. 
1012-1014, 1016. 


SusB-skct. 3.—THe Parisu MEETING. 


Constitution.) —See 1894 Act, gs. 2 (1), 49. 

wher ee 1894 Act, ss. 2 (2-7), 4,7, 19 
(2), 45, 48 (1), 49, 51, sched. I., Parts I., IIT. 

~—— Refusal of poll—Meeting held under Church 
Building Act, 1819 (c. 134).])—See Buriaz, Vol. 
VII., p. 540, No. 201. 

Powers & duttes.)—See 1894 Act, ss. 52, 53 (1). 

In relation to adoptive Acts.|—See 1894 

TH. 
In parish having no parish councll.]——See 
1894 Act, ss. 19, 53 (2). 

Expenses.|—Sce 1894 Act, ss. 11 (4), (5), 19 (9). 
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Part 1V.—The Vestry. 


F See, generally, ECCLESIASTICAL LAW, Vol. XIX., 
pp. 265 et seq. 

Select vestries.|—See ECCLESIASTICAL LAW, Vol. 
XIX., pp. 275 et seg. 

Vestry of rural parish—Transfer of powers to 
parish council.|—See 1894 Act, s. 6 (1) (a). 

Vestry clerk—Appointment.]—See 1894 Act, 
s. 17 (4). 

te _ Recovery of vestry books.] — Man- 
damus to the churchwardens, to deliver a vestry- 
book to the vestry clerk, refused.— ANON. (1816), 2 


Chit. 255. 

Payment of gratuity.|]|—-The clerk 
to the trustees of a parish [& vestry clerk] acting 
under a local Act of Parliament having discharged 
certain onerous duties in connection with legal 
proceedings in which the parish was engaged, the 
trustees passed a resolution giving him a sum 
beyond his usual stipend as a gratuity. [The 
statute provided for payment of ‘‘ such reasonable 
salary as the vestry shall appoint to be paid to [the] 
clerk ’’]:—Held: there was no power to give 
gratuities out of the rates, & the ct. refused to 
grant a mandamus directing the treasurer of the 
parish to sign & pay a cheque for such gratuity.— 
Lx p. MELLisn (1863), 8 L. T. 47. 

.|—See, generally, FICCLESIASTICAL Law, 

Vol. XIX., p. 277. 
186. Legal proceedings—Resolution to defend.] 
At a special vestry it was resolved ‘‘ that an 
indictment preferred against the parish for non- 
repair ot a highway, be opposed, & that the 


Part V.—The 


StcrT. 1.-—-IN 

ihe urban sanitary districts.|—Scee 1894 Act, 
S. 3 , 

188. Includes county borough.) — KIRKDALE 
nt ae BoarpD v. LIVERPOOL CORPN., No. 837, 
post. 

189. ———- For purpose of transfer of powers— 
Under 1894 Act, s. 62.)—KIimKDALE BURIAL 
BOARD v. LIVERPOOL CoRPN., No. 337, post. 

** County district.’"]—See 1894 Act, s. 21 (3). 

190. ‘‘ Local government district ’’ — Within 
Metropolitan Commons Act, 1866 (c. 122).]—-R. v. 
ne” Ex p. RATCLIFF (1896), 13 T. L. R. 25, 


Councillors.|—See Sub-sect. 2, post. 


2.—THE URBAN DISTRICT COUNCIL. 
SuB-sECT. 1.—CONSTITUTION. 
Chairman — Disqualification for office.] — Sec 
1894 Act, 8. 46. 
-..--—., See ELections, Vol. XX., pp. 
139, 140, Nos. 1148, 1144. a 


: yice-chairman—Appointment.]—See 1894 Act, 


SuB-sEcT. 2.—OCouNCILLORS. 
Qualification.]—See 1894 Act, s. 23 (2). 


Disqualification.]— . 
soot qualification] —See Part II., Sect. 8, sub 


surveyor be desired to take the necessary steps 
for carrying this resolution into effect’ :—Held: 
the inhabitants who had signed the resolution 
were not personally responsible for the costs of 
the attorney employed by the surveyor for this 
purpose.—SpROTT v. POWELL (1826), 3 Bing. 478 ; 
4 Dow. & Ry. M. C. 3773; 11 Moore, C. P. 398; 4 
L. J. 0. 8. C. P. 161; 130 E. R. 598. 

Annotation :—Refd. Klenck v. Farris (1904), 68 J. P. 321. 


187. ——— Power to take—For disturbance of 
right of way.|—-The dedication by the owner of 
the soil of a right of way from continuous user can 
only be presumed in favour of the public, not of 
the inhabitants of a particular parish. The vestry 
of a parish cannot sustain a suit to restrain the 
infringement of a public right of way, except as 
relators, on an information by the A.-G., even 
though they are expressly authorised by Act of 
Parliament to indict any person stopping a right 
of way within the parish, ‘‘ & to take such other 
proceedings for the opening thereof as to them 
should seem expedient.’’—BERMONDSEY VESTRY 
v. Brown (1865), L. R. 1 Eq. 204; 35 Beav. 226; 
13 L. T. 574; 30 J. P. 118; 11 Jur. N.S. 1031; 
14 W. R. 213; 55 E. R. 882. 

Annotations :—Apld. Wallasey L. B. v. Gracey (1887), 36 
Ch. D. 593. Refd. Nuneaton L. B. v. General. Sewage Co. 
(1875), L. R. 20 Eq. 127; Sheringham U. D. C. v. Holsey 

904), 91 L. T. 225. Mentd. A.-G. v. Biphosphated 


(1 
Guano Co. (1879), 11 Ch. D. 327; Vernon v. St. James, 
Westminster Vestry (1880), 16 Ch. D. 449. 


See, generally, EASEMENTS, Vol. XIX., pp. 120 
el seq. 


Urban District. 


Penalties for acting when disqualified.]- 
See Part II., Sect. 3, sub-sect. 2. B., anle. 
we ELECTIONS, Vol. XX., pp. 139, 
0 


Term of office.|—See 1894 Act, s. 23 (6); 
District Councillors & Guardians (Term of Office) 
Act, 1900 (c. 16), 8s. 1 (1), (2). 

Resignation of office.|—Sce Urban District 
Councillors Election Order, 1898, r. 26 (1) & 
sched. V. 


SUB-SECT. 3.—MEETINGS. 
See, gencrally, Part II., Sect. 7, ante. 


Holding of meetings.|—Sce P. H. Act, 1875, 
8. 199, sched. I.; 1894 Act, s. 59 (1). 


SUB-SECT. 4.—COMMITTEES. 
Appointment.|—-See 1894 Act, s. 56. 
Joint committees.|—Scee 1894 Act, 5. 57 


z Conant of meetings.]—See 1894 Act, sched. I., 
See, further, Part II., Sect. 8, ante. 


SuB-sEcT. 5.—POWERS, DUTIES AND 
LIABILITIES. 
191. Duties — Delegate of State for certain 
public duties—Distinguished from company.|— 
A local board stands in a very different position 
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Sect. 2.—The urban district council: Sub-sects. 5 
& 6, A. (a) & (b) 4., ii., at. & w.] 

from a joint stock co. It is a delegate of the 

State for the purpose of performing certain public 

duties (JAMES, L.J.).—A.-G. v. GREAT HASTERN 

Ry. Co. (1879), as reported in 11 Ch. D. 449; 

40 L. T. 265; 27 W. R. 759, C. A.3; on appeal 

(1880), 5 App. Cas. 473, H. L. 

Annotations -—Refd. L. C. Cc, Vv. A.-G.,, [1902] A. C. 165. 
Mentd. A.-G. ». and) Bridge Co. 
(1882), 21 Ch. D. ; : 
land (1882), 22 Ch. D. 349; L. & N. W. v. 
ee 11 % B. D. 485; Small v. Smith (1884), 10 App. 

. 1193 enlock v. River Dee Co. (1885), 10 App. Cas. 
354; Harris v. De Pinna (1886), 33 Ch. D. 238; Hender- 
son v. Bank of Australasia (1888), 40 Ch. D. 170; Johns 
v. Balfour (1889), 1 Mog. 191; Sheffield & South York- 
shire Permanent Bldg. Soc. v. Aizlewood (1889), 44 Ch. 
D. 412; Foster v. L. C. & D. Ry., [1895] 1 Q. B. 711; 
Ke Ry, OUT SL wel, Yo. 6243 “Re Kingsbury Gol: 

ersey Ky. ° 501. Jo. ; € ury - 
lieries, Moore’s Contract, [1907] 2 Ch. 259; Peel v. L. & 
N. W. Ry., (1907] 1 Ch. 5; Metropolitan Water Board 
vw. Solomon (1908), 77 L. J. Ch. 517; A.-G. v. West 
Gloucestershire Water Co., [1909] 2 Ch. 338; Amalga- 
mated Soc. of Ry. Servants v. Osborne, [1910) A. C. 87 ; 
Vacher v. London Soc. of Compositors, (1912) 3 K. B. 
547; Re Woking Urban Council (Basingstoke Canal) 
Act, 1911, {1914} 1 Ch. 300; Dundee Harbour Trustees 
vw. Nicol, [1915] A. C. 550; County Hotel & Wine Co. 
». L. &N. W. Ry., (1918) 2 K. B. 251; KR. v. Bedfordshire 
County Council; Hz p. Sear, {1920} 2 K. B. 465; A.-G. 
©. Fulham Corpn., [1921] 1 Ch. 440; A.-G. v. Westminster 
City Council, [1924] 2 Ch. 416; Decuchar tv. Gas Light & 
Coke Co., [1925] A. C. 691. 


Powers & duties—As sanitary authority.]—See 
1894 Act, s. 21 (1); Pusriic HEALTH; SEWERS; 
WATER SUPPLY. 

— As highway authority.|—See HicgHways, 
Vol. XXVI., pp. 279 et seq., 386 et seqg., 529, 530. 

Appointment of overseers.|-—— See Poor 


In relation to particular matters.} — Sce 
the cross references at the head of this Title. 
Transfer of powers of other authorities.|— 
See 1894 Act, ss. 33, 62. 

Delegation of powers by county council.]—Sec 
1888 Act, s. 28 (2); 1894 Act, s. 64. 

Exercise of powers outside district.|—See P. IH. 
Act, 1875, s. 285. 


Law. 








SUB-SECT. 6.—CONTRACTS. 
A. Under Public Health Acts. 
(a) In General. 


192. What are contracts under Public Health 
Acts—Agreement restraining interference with 
highway.|—-An agreement between a local board 
& a person against whom an action to restrain his 
interference with a public highway had been 
commenced by the local board, that the action 
should be settled by his paying the costs of the 
board, which exceeded £50, & undertaking not to 
build on the unbuilt land, the board agreeing not 
to proceed further as to pulling down the obstruc- 
tion, is not a contract within the P. H. Act, 1875, 
s. 173, necessary for carrying the Act into execu- 
tion so as to require to be sealed with the common 
seal of the local board under sect. 174; & there- 
fore such agreement though not under seal, is 
capable of being enforced by the board.—A.-G. 
v. GASKILL (1882), 22 Ch. D. 537; 52 L. J. Ch. 
163; 47 L. T. 566; 31 W. R. 135. 

Annotations :—Expld. Williams v. Barmouth U. D. C (1897) 
77 L. T. 383. Beta. Insula v. Preaco 
U. D. G. (1895), 64 Le JG Be aed Wire Co. v. é 
193. ——— Agreement with contractor for com- 

promise of claims.)—An agreement between an 

urban authority & a contractor employed to con- 
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struct works for them, as a compromise & in full 
settlement of all claims by him against the urban 
authority, is not a contract wi P. H. Act, 
1875, s. 178, necessary for ane that Act into 
execution, so as to require to be sealed with the 
common seal of the urban authority under 
sect. 174; & therefore, such agreement, though 
not under seal, is capable of being enforced against 
the urban authority.—WILLIAMS v. BARMOUTH 
URBAN District CouNcIL (1897), 77 L. T. 383, 
C. A. 


Annotations :—Refd. Hunt v. Acton U. D.C. (1908), 72J.P. 
845; Leicester Grdns. v. Trollope (1911), 75 J. P. 197. 
194. Contract relating to housing scheme.] 





—NIXoN v. ERITH URBAN DistTrRIcT COUNCIL, 
No. 195, post. 
Sce, generally, PUBLIC HEALTH. 


(b) Statutory Requirements. 
i. Necessity for Seal. 
Necessity for seal.]|—See CoRPORATIONS, Vol. 


| XIII., pp. 384 et seq 


Contract of employment at weekly salary 
—Whether ‘‘ exceeding £50 in value.’’]—Sce Nos. 
209, 210, post. 

——— Whether contract not under seal enforce- 
able.|—See CORPORATIONS, Vol. XIII., pp. 394, 


395. 
Contract under Housing of the Working 





195. 
Classes Act, 1890 (c. ll aan above Act, sect. 56, 
the carrying into execution of which Act is now 
made compulsory on all local authorities under 
Housing, Town Planning, etc., Act, 1919 (c. 35), 
s. 1, the local authority may, for the purpose of 
carrying it into execution, ‘‘exercise the same 
powers whether of contract or otherwise as in 
the execution of their duties . .. in the case of 


'ganitary authorities under the Public Health 


Acts .. .’’:—Held: the words of that sect. must 
be read distributively, & as meaning that if the 
local authority’s district is an urban district it 
shall have the same power of contracting that an 
urban sanitary authority has under the Public 
Health Acts, & if its district is a rural district 
the power which a rural sanitary authority has 
under those Acts, with the result that in the 
former case the authority cannot, when acting 
under above Act, contract otherwise than under 
its common seal if the value or amount of the 
contract exceeds £50.—NIXxON v. ERITH URBAN 
Districr Councit, [1924] 1 K. B. 819; 93 L. J. 
K. B. 756; 131 L. T. 303; 88 J. P. 115; 40 
i a R. 373; 68 Sol. Jo. 537; 22 L. G. R. 448, 
196. ———.] —- Pltfs. claimed to have a written 
contract dated Mar. 17, 1921, under which they 
agreed to erect fifty-eight concrete workmen’s 
dwellings for deft. borough, rectified so as to give 
effect to what was alleged to have been the common 
intention ‘‘of the parties’? when the contract 
was drawn up. The contract was entered into 
between H. & deft. borough & was under their 
seal. H. subsequently assigned the contract to 
pe: _H., in entering into the contract, was 
abouring under a serious mistake. The evidence 
showed that there was not a common @: 
—Held: plitfs. had not shown that deft. borough 
was under any mistake when they entered in 
the contract, but even if there were a common 
mistake the contract of Mar. 17, 1921, could not 
be rectified because, having regard to P. H. Act, 
1875, 5s. 174, deft. borough were incapable of 
entering into a contract with H. other than a con- 
tract under seal, so that when a tender was made 
by H. & accepted, there was no contract come to. 


Part V.—THE Ursan DIstrict. 


—Hiaains (W.), Lrp. v. NORTHAMPTON COUNTY 
BorovueH (1926), 90 J. P. 82. 

Ratification under seal.|—See CORPORATIONS, 
Vol. XIII., p. 390, Nos. 1164, 1165. 


ii. Matiers to be Specified. 

See P. H. Act, 1875, 8. 174 (2). 

497. Penalty—To what contracts dal — 
SooTHit, UPPER URBAN DIstTRIcT COUNCIL v. 
WAKEFIELD RURAL District Councin, No. 199, 

ost. 
= 198. ——— Whether provision directory or im- 
perative.|—It is imperative that a contract by an 
urban authority, whereof the value exceeds £50, 
shall specify some pecuniary penalty to be paid 
in case the terms of the contract are not duly 
performed, & in the absence of such provision the 
contract cannot be enforced against the urban 
authority.— BRITISH INSULATED WIRE Co. v. 
Prescot URBAN Districr CounciL, [1895] 2 
Q. B. 463; 64 L. J. Q. B. 811; 73 L. T. 383; 
59 J. P. 552; 44 W. R. 224; 11 T. L. R. 557; 
39 Sol. Jo. 691; 15 R. 633, D. C.3; on appeal, 
[1895] 2 Q. B. 538, C. A. 


Annotation :—Refd. Soothill Upper U. D. C. v. Wakefield 
R. D. C., [1905] 1 Ch. 53. 


199. J—P. H. Act, 1875, 8. 174 (2), 
provides that every contract made by an urban 
authority whereof the value or amount exceeds 
£50 ‘‘ shall specify some pecuniary penalty to be 
paid in case the terms of the contract are not 
duly performed ’’:—Held: this provision is 
directory only, not imperative, so that the omis- 
sion to specify a penalty does not render such a 
contract invalid.—SooTHILL UPPER URBAN Dis- 
TRICT COUNCIL v. WAKEFIELD RURAL DISTRICT 
CouncIL, [1905] 2 Ch. 616; 74 L. J. Ch. 703 ; 93 
L. T. 711; 69 J. P. 447; 21 T. L. BR. 766; 3 
L. G. R. 1208, C. A. 


iii. Surveyor’s Estimate and Report. 

See P. H. Act, 1875, s. 174 (3). 

200. How far necessary—Whether directory or 
imperative.|—11 & 12 Vict. c. 63, which creates 
local boards of health for particular districts, by 
sect. 85, empowers the local board to enter into 
such contracts as are necessary for carrying the 
Act into execution; & the contract when exceed- 
ing £10 is to be under the common seal of the 
board, & to specify the work, price, etc.; & every 
contract so entered into is binding upon the 
board, provided, ‘‘ that, before contracting for 
the execution of any works under the provisions 
of this Act, the said Jocal board shall obtain from 
the surveyor an estimate in writing, as well as of 
the probable expense of executing the work in 
& substantial manner, as of the annual expense 
of repairing the same ; also, a report as to the most 
advantageous mode of contracting, that is to say, 
whether by contracting only for the execution 
of the work or for executing & also maintaining 
the same in repair during a term of years, or 
otherwise.” By sect. 87, the surveyor is to be 
appointed by the local board. By sect. 86, 
expenses incurred or to be incurred the local 
board for works done under the Act, the board is 
to levy a rate in the district benefited or to be 
benefited thereby; & by sect. 87, a separate 
account is to be kept, to be called ‘‘ the district 
fund account,” to be applied to carrying the Act 
ne execution. By sect. 140, persons acting in 
i . execution of the Act are not to be personally 
lable :—Held: (1) the matters mentioned in the 
Proviso to sect. 85 are directory only as respects 

- entered into by the board with third 
& (2) a contract under seal entered into 
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between the board & a third party for the execu- 
tion of certain works was valid, although no 
estimate or report by the surveyor had been pre- 
viously obtained ; (3) an action lay upon the deed 
itself for non-payment of the sum agreed thereby 
to be paid, & pltf. was not driven to see to his 
remedy by mandamus, or bill in equity, or by any 
such collateral proceeding. 

(4) There is nothing in that sect. [sect. 140] 
to prevent a corpn. being liable on this contract, 
as they would in any ordinary case. All that sect 
shows is, that the expense incurred by the corpn. 
is to be repaid by a rate. . . . So in this case a 
corpn. contracting under their common seal 
may be reimbursed out of the rates (PARKE, B.).— 
NOWELL v. WORCESTER CORPN. (1854), 9 Exch. 
457; 2C. L. R. 981; 23 L. J. Ex. 1893; 22 
L. T. O. S. 244; 18 J. P. 88; 18 Jur. 64; 156 
E. R. 195. 

Annotations :—As to (1) & (2) 
Wolverhampton lL. B. of Health (1857), 7 KE. & B. 107 ; 
Hunt v. Wimbledon L. B. (1878). 3.0. P. D. 208. Refd. 
Payne v. Brecon Corpn. (1858), 27 L. J. Ex. 495; R. v. 
Worksop Board of Health (1864), 10 L. T. 297 ; Andrews 
v. Ryde Corpn. (1874), L. R..9 Exch. 002; Dryden v. 
Putney Overseers (1876), 1 Ex. D. 223; Young ». Leaming- 
ton Corpn. (1882), 8 Q. B. D. 579. As to (3) Refd. Smart 
v. West Ham Union Grdns. (1856), 25 L. J. Ex. 210. 


201. Execution of works & maintenance 
distinguished.|—-A local board of health required 
the owners of property adjoining a street, not 
being a highway, to level it; &, they having 
made default, the local board caused the work 
to be done by contract. Before making the con- 
tract, no estimate was made of the annual expense 
of repairing the work when done; nor was any 
report obtained as to whether it would be more 
advantageous to contract only for the execution 
of the work, or for the execution & maintenance 
thereof. In other respects the directions of 11 
& 12 Vict. c. 63, s. 85, were followed. On aspecial 
case :—Held: as the work when complete would 
not be repaired & maintained under the Act, or 
out of the rates, no such estimate or report was 
required ; & the local board might enforce payment 
of the expenses from the owners, notwithstanding 
the absence of the estimate & report. 

The sect. begins by enabling the board to enter 
into all such contracts as may be necessary for 
carrying the Act into execution. If no repairs 
are authorised, no contract comprising repairs 
would be within the Act, as necessary for carry- 
ing it into execution; & the proviso for the esti- 
mate & report is confined to works under the 
provisions of the Act. If a work may be both 
executed & repaired under the provisions of the 
Act, there must be an estimate & report on the 
execution & the repair; but, if the work may be 
only executed or only repaired according to the 
provisions of the Act, the estimate & report need 
not extend to a work not within the provisions 
of the Act, & not necessary for carrying it into 
execution (LORD CAMPBELL, C.J.).—CUNNINGHAM 
v. WOLVERHAMPTON LOCAL BOARD OF HEALTH 
(1857), 7 E. & B. 107; 26 L. J. M. C. 83; 21 
J. P. 262; 3 Jur. N.S. 385; 119 EB. R. 1187. 

202. Effect of omission — On right to contract.| 
—NOWELL v. WORCESTER CORPN., No. 200, ante. 

208. On right to levy rates for purpose of 
contract.|—-NOWELL v. WORCESTER CORPN., No, 
200, ante. 


iv. Necessity for Tender and Security. 

See P. H. Act, 1875, a. 174 (4). 

204. Security — Effect of failure to furnish— 
Giving security on condition of acceptanée of 
tender.|—-In Mar. 1901, deft. council advertised 
for tenders for the carrying out of certain sewerage 


Consd. Cunningham v. 
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Sect. 2.—The urban district council: Sub-sect. 8, A. 
(b) iv., & B.; sub-sect.7. Sect. 3: Sub-secte. 
1&2. Sect. 4: Sub-secis. 1 & 2, A.) 


works. One of the conditions was that the 

person tendering should undertake to execute a 

contract for the due performance of the works & 

enter into a bond with two responsible sureties 
for the due & satisfactory completion of the works. 

Pltf. tendered for the work, & on May 10, 1901, 

the council resolved that pltf.’s tender should be 

accepted, & they instructed their clerk to write 
to pltf. to that effect, & to affix the seal of the 
council to the letter. Such letter was duly sent: 

—Held: the acceptance of the tender did not 

conclude a contract between the parties. 

In this case I think that the necessities of the 
contract imposed on both parties the obligation 
to agree as to the sureties & that the sureties 
themselves were to be parties to the contract 
in the sense that they were by the intended 
formal contract to be made parties to that con- 
tract for the performance of it. It seems to me 
that that was never done & that there never was 
any contract (LORD HALSBURY, C.).—BOZSON v. 
ALTRINCHAM URBAN DistRicr Councit (1903), 
as reported in 67 J. P. 397, C. A. 

Annotations :—Mentd. Re Holland S.S. Co., National S.S. 
Co. & Bristol Steam Navigation Co. (1906), 23 T. L. R. 
59; Isaacs v. Salbstein, [1916] 2 K. B. 139; Cogstad v. 
Newsum, [1921] 2 A. C. 528. 

205, ——_- -———- Contract part performed— 
Goods supplied not of value of one hundred pounds.| 
—Pltfs. tendered for the supply to defts. of coals 
which it was thought would exceed in value £100. 
The tender contained stipulations that if it was 
accepted a formal contract should be executed, 
& that a bond with two sureties should be entered 
into. The tender was accepted, subject to the 
formal contract & bond being duly executed. 
The contract & bond were forwarded to pltfs., 
but were never executed. Pitfs. afterwards, from 
time to time, supplied to defts. quantities of coal 
which were accepted, the value of the coal supplied 
not amounting, in any one instance, to £50, but 
amounting in the aggregate to over £50 :—Held: 
defts. were bound to pay, under an implied con- 
tract, for the coal so supplied & accepted.— 
SPENCER, WHATLEY & UNDERHILL v. SOUTHALL- 
NORWOOD URBAN DISTRICT COUNCIL (1905), 69 
J.P. 308; 3L.G. R. 641. 

206. ——— Liability of sureties — Contract not 
executed in accordance with statutory require- 
ments.|—By an indenture made between a local 
board, pltfs., of the first part, certain contractors 
of the second part, & deft. of the third part, the 
contractors covenanted to do certain work upon 
the basis of a certain specification; & deft. cove- 
nanted to pay any losses that might be sustained 
from the non-performance of the work. The 
indenture recited that the specification had been 
signed by five members of the local board as was 
required by the local Act. In point of fact the 
specification had never been signed, although it 
had been acted upon. In an action against the 
sureties :—Held: the mere fact of the specifica- 
tion not having been signed did not release the 
sureties from their liability. RUSSELL v. TRICKETT 
(1865), 13 L. T. 280; 30 J.P. 8. 


B. Other Contracts. 
Contracts of corporations generally.|—See Conr- 
PORATIONS, Vol. XIII., pp. 378 et seq. 


PART V. SECT. 2, SUB-SECT. 6.—B. 
b. Must be necessary exercise 


or 
of corvorare functions.}—The district 
counci! has no power to authorise their 





clerk or agent to make any contract 
for the purchase of books for their 
several common schools reeebi ott 
the district, such a contract not being 
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207. Whether preliminary report & estimate 
necessary—Maintenance of work executed under 
Public Health Acts.|—CUNNINGHAM v. WOLVER- 
HAMPTON LOCAL Boarp oF Hzautu, No. 201, 


ante. 

208. Compromise of claims on alteration of 
area—One claim unfounded in law—Whether com- 
promise invalidated.]—It is no ground for setting 
aside a compromise that the claim, or one of the 
claims, made by one of the parties, was not well 
founded in law, provided that it was put forward 
bond fide. cael! 

Ont formation in 1900 of an urban district 
out of a rural district an adjustment had to be 
made between the two councils under 1894 Act, 
of the property, income, debts, liabilities, & ex- 
penses affected by the formation of the urban 
district. A number of claims were put forward 
by the two councils against each other, including 
one by the rural council in respect of loss of in- 
come owing to the transfer of ratable area trom 
the district of the rural council to that of the 
urban council. After considerable negotiations 
the two councils entered into an agreement of 
compromise by which the urban council cove- 
nanted to pay to the rural council a sum of £1,500 
by thirty annual instalments of £50 each, in con- 
sideration of which the rural council released the 
urban council from certain specified claims, in- 
cluding the claim for compensation for loss of 
income owing to the transfer of ratable area, 
& all other claims, if any, which the rural council 
had or might have against the urban council in 
respect of any property, income, debts, liabilities, 
or expenses, & the urban council also released the 
rural council from all claims in a similar way. 
In 1906 the urban council brought an action for 
a declaration that the agreement was ultra vires 
the urban council & not binding on it :—Held : 
the agreement, having been entered into bont 
fide by both councils, was not rendered invalid 
by the fact that one of the claims included in the 
compromise subsequently proved to be unfounded 
in law.—HOLSWORTHY URBAN COUNCIL v. HOLS- 
WORTHY RuRAL Councit, [1907] 2 Ch. 62; 76 
L. J. Ch. 389; 97 L. T. 634; 71 J. P. 330; 23 
T. L. R. 452; 51 Sol. Jo. 445; 51. G. R. 791. 
tanancn a A.-G. v. Essex County Council (1907), 

713.9. . 


SuB-SECT. 7.—ACQUISITION OF LAND AND 
PAYMENT OF COMPENSATION. 
See, generally, Part II., Sect. 5, ante. 
Building set back to comply with building age 
See, generally, Hiauways, Vol. XXVI., pp. 559 
et seq. 


Secr. 3.—OFFICERS. 
SuB-sEecT. 1.—IN GENERAL. 

See P. H. Act, 1875, 8. 189, &, generally, Part II., 
Sect. 6, ante. 

Knowledge that food unfit for human consump- 
tlion—Duty to communicate.|—-See Foop & DruGs, 
Vol. XXV., p. 115, No. 384. 

Actions against—-Time limit for bringing.]—See 
PUBLIC AUTHORITIES. 

Appointment—Necessity for seal.]—See, generally, 
Sect. 2, sub-sect. 6, A. (6) i., ante. 


necessary for the exorcise of their 
corporate functionsa.— RaMBAY v. WEST- 
RN Districr Counci, (1847), 4 
U, C. R. 374.—CAN, 


a 


Part V.—Tse Ursan DIstRIict. 


209. ——- ——— Contract exceeding fifty pounds 
in value—Remuneration by dally salary.|—P. H. 
Act, 1875, 8. 174, which directs a contract, made by 
an urban authority to be under their common 
seal, if ‘the value or amount exceeds £50, 
applies only to a contract, to which the parties 
at the time of entering into it contemplate that it 
shall exceed that sum. Scarlet fever neve 
broken out, an urban sanitary authority appointe 
a committee under P. H. Act, 18765, s. 200. A 
medical man agreed verbally with the committee 
on behalf of the urban sanitary authority, to 
attend the patients at the rate of 5s. 3d. per tent 
per day, & attended until the amount ue was 
nearly £100:—Held: (1) the committee men 
were not liable to pay the medical man; but 
(2) although more than £50 became due, it was not 
a contract ‘‘ whereof the value or amount exceeds 
£50’ within P. H. Act, 1875, s. 174, because at 
the time of entering into it, the parties had not 
ascertained that it would exceed £50, & the urban 
sanitary authority were liable to the medical 
man.—-HATON v. BASKER (1881), 7 Q. B. D. 529; 
50 L. J. Q. B. 444; 44 L. T. 703; 45 J. P. 616; 


29 W. R. 597, OC. A. 
Annotations :—As to (2) Distd. Mellis v. Shirley & Freemantle 
L. B. of Health (1885), 54 L. J. Q. B. 408. Refd. Spencer, 


Whatley & Underhill v. Southall-Norwood U. D. C. 


(1905), 69 J. P. 308. 

210. Remuneration by weekly 
salary—Salary of one pound a week raised to sixty 
pounds per annum.]—Pltf. was employed by defts. 
as matron of an isolation hospital, at a salary of 
£60 per annum. There was no contract between 
the parties as to dismissal or notice to terminate 
the employment :—Held: pltf. was removable 
by defts. at their pleasure, under P. H. Act, 1875, 
s. 189, & therefore defts. were entitled to dis- 
miss her without assigning any reason & at any 
time without notice 

This particular contract was not in writing & 
sealed, but then the question is, whether in value 
or amount it exceeded £50, inasmuch as the 
contract was only for £1 a week, & was not for 
any defined period ? It seems to me very doubt- 
ful whether it could be described as a contract 
the value & amount of which exceeded £50 
(COLLINS, M.R.).—Woop v. East Ham URBAN 
District CounciL (1907), 71 J. P. 129; 5L.G. R. 
403, C. A. 

211. ———- ——— ——— Engagement for no 
defined period.|—Woop v. East Ham URBAN 
District Oounctin, No. 210, ante. 

——— Officers necessary for the execution of the 
Act.]—See No. 218, post. 

Compensation for loss of office.|—See PusBLic 
AUTHORITIES. 

Remuneration.|—See P. H. Act, 1875, s. 189. 
Recovery.|—See, generaily, Part II., Sect. 6, 

















ante. 
Removal.]—See P. H. Act, 1875, s. 189. 
212. ——— Officers removable at pleasure— 


Whether reason or notice necessary.|—Woop v. 
aoe HAM URBAN District Councin, No. 210, 
ante. 


SUB-sEcT. 2.—PARTICULAR OFFICERS. 
Medical officer of health—Appointment.]—___ 
P. H. Act, 1875, s. 189; Sanitary Officers Order, 
—— Qualification.|—See P. H. Act, 1875, s. 191 ; 
1888 Act, 8.18; Sanitary Officers Order, 1922. 
Duties.]—See 1888 Act, s. 19; Sanitary 
Officers Order, 1922. 
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Under Housing Acts.J)—See PUBLIO 


HEALTH. 

Remuneration.]|——See 1888 Act, s. 24 

(2) (c), (3); Sanitary Officers Order, 1922. 
Surveyor—Appointment.]—See P. H. Act, 1875, 

ss. 189, 192. 2 
218. ——- Temporary surveyor—Whether **sur- 

veyor ? within P. H. Act, 1875, sect. 16.|—By 

above Act, s. 189, every urban local authority is 
required from time to time to appoint a fit & proper 
person to be surveyor, & also to ol pee such 
assistants, collectors, & other officers & servants 
as may be necessary & proper for the efficient 
execution of the Act :—Held: a person appointed 
surveyor by an urban local authority until the 
appointment of a permanent surveyor, & subject 

to the determination of the appointment on 4 

week’s notice, was not ‘the surveyor” within 

above Act, but was merely an officer or servant 
necessary for the efficient execution of the Act. 

—Lzwis v. WESTON-SUPER-MARE LocaL BOARD 

(1888), 40 Ch. D. 55; 58 L. J. Ch. 39; 591. T. 

769; 37 W.R. 121; 5T.L. R. 1. 

Annotations :—Mentd. Jones v. one & Colwyn Bay 
Joint Water Supply Board, [1893] 2 . 603; Stroud v. 
Wandsworth District Board of Works, [1894] 1 Q. B. 64; 
Robinson v. Sunderland Corpn., [1899] Q 751; 


1 e e ? 
Kendal v. Lewisham B. C. (1903), 67 J. P. 236; Roberts 
v. Hopwood, [1925] A. C. 578. 


Inspector of nuisances.]|—See P. H. Act, 1875, 
ss. 189, 191, 192; Sanitary Officers Order, 1922. 

Clerk—Appointment.]—See P. H. Act, 1875, 
ss. 189, 192. 

Treasurer—Appointment.]—Sce P. H. Act, 1875, 
ss. 189, 192. ; 

Auditors—Appointment.]—See District Auditors 
Act, 1879 (c. 6), s. 4. 





Sect. 4.—FINANCE. 
SuB-sEcT. 1.—IN GENERAL. 

Power to borrow.|—See P. H. Act, 1875, ss. 233, 
phere &, generally, Part II., Sect. 9, sub-sect. 1, 
ante. e 

214. ——— By overdraft.|—Smirnu v. SOUTHAMP- 
TON CORPN., No. 580, post. 

The district rate.|—See Rates & RATING. 

Costs of promoting or opposing bills in Parlia- 
ment.]|—-See Borough Funds Acts, 1872 (c. 91), & 
1903 (c. 14). 


SUB-SECT. 2.—ACCOUNTS AND AUDIT. 
A. Accounts. 

See P. H. Act, 1875, s. 247 (4), & generally, 
Part II., Sect. 9, sub-sect. 2, ante. 

Right of inspection—Where urban council not 
ir tea council.|—See P. H. Act, 1875, s. 

(4). 
Where urban council a borough counoil.]— 
See Part VII., Sect. 5, sub-sects. 4, A., post. 

215. ——— By person interested— Not affected 
by bankruptcy.|—Applt. was a member of the 
urban district council of Fleetwood, & chairman of 
the finance committee of that authority till Apr. 
1901, when he became disqualified as a mem 
of the urban authority through being adjudicated 
bkpt. He was not a ratepayer or property owner 
within the area of the urban authori y On 
May 3, 1902, a copy of the accounts of the urban 
district council, together with all the documents 
mentioned or referred to in such accounts, was 
deposited in the office of the council for the in- 
spection of all ‘‘ persons interested’ before the 
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Sect. 4.—Finance: Sub-sect. 2, A. & B. (a) & (6).] 


audit in compliance with P. H. Act, 1875, 8. 274: 
-—Held: notwithstanding his bkpcy., applt. was 
a ‘‘ person interested ’’ within the sect. & entitled 
to inspect the accounts.—MARGINSON v. TILDSLEY 
(1908), 67 J. P. 226; 1L. G. BR. 333, D. C. 

Annotation :—Refd. R. v. Fleetwood U. D. C. (1904), 2 

L. G. R. 1209. 

216. ——— After previous inspection & audit— 
Delay in application—Discretion of court.]—One 
M. was a member of the urban district council 
till Nov. 1901, when he became disqualified 
through bkpcy. The accounts for the said council 
were made up to Mar. 1902. The clerk to the 
council having refused him inspection, M. laid 
an information against him, & it was decided on 
appeal that applt. was a person interested & was 
entitled to inspect the accounts. In the mean- 
time the audit began in May, 1902. M. attended 
such audit & saw the books. The audit was closed 
in Dec. 1902. In July, 1903, M. applied for 
inspection of the books. He was refused, & in 
Nov. 1903, he moved for a mandamus to compel 
the clerk to allow him inspection :—Held: no 
substantial reason having been put forward for 
seeing the books, the ct., would, in their discre- 
tion, refuse the mandamus.—R. v. FLEETWOOD 
URBAN DISTRICT COUNCIL (1904), 68 J. P. 314; 
2L. G. R. 1209, D. C. 


B. Audit. 
(a) In General. 


ne generally, Part II., Sect. 9, sub-sect. 2, 
ante. 

Where urban council council of borough.}—See 

Part VII., Sect. 5, sub-sect. 4, B., C., post. 

Where urban council not council of borough.|— 
See, generally, P. H. Act, 1875, s. 247; 1894 Act, 
s. 58 (2), (3). 

217. Jurisdiction of auditor—As to evidence.|— 
(1) The High Ct. upon an application under P. H. 
Act, 1875, s. 247 (8), for a certiorari to bring up 
& quash a disallowance made by a district auditor 
in the accounts of a local authority to whom that 
sect. applies, have power to review the auditor’s 
decision not only when it is erroneous in point of 
law or where it is unsupported by evidence, but 
also where the ct. is satisfied that the auditor’s 
decision is erroneous in point of fact. 

(2) An auditor is not justified in surcharging 
members of a committee of a local authority who 
have honestly recommended the acceptance of a 
tender for the supply of goods which was not in 
fact the lowest tender. 

(3) Now it is plain that under the first limb of 
P H. Act, 1875, sect. 247 (7), the auditor is bound 
to disallow every item of account contrary to law, 
& that he may ‘‘ surcharge the person who autho- 
rises the making of the illegal payment,’ although 
he has not himself made it. Strictly speaking, 
such a person would not be a person bringing in 
an account subject to audit therefore liable 
to be surcharged in such account. But I think 
‘ surcharge ’’ is used in a less technical sense & 
is equivalent to ‘‘ charge’’; & this enables me to 
reach the conclusion that the words ‘‘ any person 
accounting ’’ in the second limb of the sub-sect. 
are wide enough to include any member of the 
local authority whose accounts are before the 
auditor. Sect. 250, which relates to accounts of 
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officers or assistants of any local authority who 
are pequiee to receive moneys or goods on behalf of 
the authority, supports this view. Nowthe power 
& the duty of the auditor must be recognised as 
of the utmost importance for the protection of 
the ratepayers, & I am not prepared to place a 
narrow construction upon this sub-sect. The 
statute has enabled an auditor, who, in my 
opinion, has no power to administer an oath or 
to subpoena witnesses, & who is not a judicial 
officer in the ordinary sense, to decide that a 
member of a local authority has been guilty of 
negligence or misconduct & to assess the amount 
of loss incurred aa The member whose 
conduct is thus attacked has, so far as I can ascer- 
tain, no power to require the attendance of persons 
whose statements, though not given under oath, 
might relieve him from the imputation. Happily, 
this extraordinary jurisdiction conferred upon the 
auditor is subject to review in the K. B. Div., 
where the merits will be dealt with upon legal 
evidence (COZENS-HARDY, M.R.). 

(4) I will now pass on to consider the important 
question of the statutory duties & powers of the 
auditor. These are defined by P. H. Act, 1875, 
s. 247 (7). The first part of the sub-sect. deals 
only with illegal payments, i.e., such as are ultra 
vires. They are to be surcharged on the person 
making or authorising the making of the pay- 
ment. It is clear that persons answering to either 
of these descriptions must necessarily be persons 
who are before the auditor in his capacity as such, 
& must. be persons who either have had money of 
the corpn. for which they must properly account, 
or have had control of funds of the corpn. which 
they have had authority to pay away, & for the 
proper expenditure of which they have therefore 
to account. There is, therefore, no difficulty in 
construing the language of this part of the sect. 
The auditor must surcharge the illegal payment 
on the person offending either by disallowing it 
from the credits claimed by him or by increasing 
the debts admitted by him (MouLTon, L.J.). 

(5) The auditor does not claim, nor could he, 
in my opinion, properly claim, to exercise any 
control over questions of policy; but he does 
claim the right to check & challenge all items of 
administration. It is not easy to draw the line 
between policy & administration, or to give a 
definition except by way of example, but in my 
opinion the establishment of a works committee 
would be a question of policy into which the 
auditor could not go, but the payment of abnor- 
mally high wages to the workmen employed by 
such committee would be a matter of administra- 
tion (FARWELL, L.J.).—R. v. Roperts, [1908] 1 
K. B. 407; 77 L. J. K. B. 281; 98 L. T. 154; 
72 J. P. 81: 24 T. L. R. 226; 52 Sol. Jo. 171; 
6 L. G. R. 268, C. A. 
annotaions aco ets) i Poet ge i v. oped. {1925} 

(1908) 3K. B66. es ™ Stuart King, 

218. ——— As to individual members or officers 
of authority—Whether a ‘‘ person accounting.’"|— 
R v. ROBERTS, No. 217, ante. 


219. —— As to questions of policy.)—R. v. 
RoBERTS, No. 217, ante. 
220. ——— Assessment of surcharge — Whether 


court will interfere.|—By resolutions passed in 
June & July, 1920, a metropolitan borough council 
resolved to adopt as a general principle the pay- 
ment of a minimum rate of wages of £4 per week 


PART Vv. SECT. 4, SUB-SECT. 2.—B. (a). 
ttem contrary to law-—d> surcharge person authorising payment.}—R._ (O’LEaRy) 


Part V.—TuEe Urpan DIStRict. 


to full time male employees of the council over 
twenty-one years of age, & who were members 
of a trade union, & similarly of £3 10s. per week 
to full time female officers & employees of the 
council, & they continued to pay those wages 
without taking into account the decrease in the 
cost of living. In the audit for the year ended 
Mar. 81, 1922, the district auditor took the view 
that the council had not paid due regard to the 
interests of the ratepayers whose funds they 
administered, that they had made payments for 
wages which were far in excess of those which 
were necessary to obtain the services & to main- 
tain a high standard of efficiency, & which were 
thus in reality gifts to their employees in addition 
to remuneration for their services, & that the 

ersons responsible for such excessive payments 
had acted arbitrarily & contrary to law. In the 
result, he disallowed £2,000, & surcharged that 
sum upon the councillors, whom he considered to 
be responsible. In determining that figure he 
took as his starting-point the council’s wages scale 
of 1914 increased by a bonus proportionate to 
the increase in the cost of living & further increased 
by 8d. per hour in each case as a further margin : 
—Held: (1) in disregarding the class of work to 
be done & the cost of living which the workman 
had to pay, the borough were not properly exer- 
cising the discretion conferred upon them as 
trustees of the ratepayers’ money under Metro- 
polis Management Act, 1855 (c. 120), s. 62 (2) once 
it had been determined that the wages had not 
been pee fixed, the rule which had been 
applied by the auditor in his discretion was one 
with which a ct. would not interfere.— ROBERTS v. 
CUNNINGHAM (1925), 134 L. T. 421; 90 J. P. 
32; 42 T.L. R. 162; 241. G. R. 61, H. L. 

221. Authorised expenditure — Repair of con- 
veyance for use of council.|—An urban district 
council, having purchased an omnibus for the pur- 
pose of conveying the members of the council 
about the district when performing their ordinary 
duties, expended certain moneys in repairing 
such omnibus. The district auditor having sur- 
charged this amount:—Held: such surcharge 
was right.—R. v. Do.tsy, Ex p. NORTHFIELD 
(1902), 87 L. T. 27; 66 J. P. 621; 18 T. L. R. 
434; 46 Sol. Jo. 359. 

222. Opposition to local bill— Bill not 
affecting duties, rights or privileges of council— 
Necessity for consent of ratepayer.|—An urban 
district council cannot apply the district rate to- 
wards payment of the expenses of opposing a 
local bill not affecting their own duties, rights, 
or privileges, without first obtaining the consent 
of the ratepayers under Borough Funds Act, 1872 
(c. 91), s. 4, nor is 50 & 51 Vict. c. 72, s. 8, under 
which such expenses if incurred may be sanctioned 
by the Local Govt. Board, intended to prevent 
the ct. from intervening to restrain such expenses 
being thrown on the rate when the sanction of 
the Local Govt. Board has not been a tent for. 
—A.-G. v. RICKMANSWORTH URBAN DISTRICT 
co ames 86 L. T. 521; 66 J. P. 410; 18 

228. —_- ——— Effect of statutory provision for 
Subsequent sanction by Minister of Health.)— 
A.-G. uv. RICKMANSWORTH URBAN DISTRICT 
CounciL, No. 222, ante. 

— -]—See, also, No. 81, ante. 

224. Payments for goods supplied — De- 
liveries insufficiently checked.}|—(1) A rule for a 
certiorari was obtained under P. H. Act, 1875, 
s. 247,to quash certain surcharges made by a 
district auditor of the Govt. Board :—Held: the 
decision of the auditor was wrong on the evidence 
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before him & there being jurisdiction to review 
his decision, both on matters of fact, & in law, 
the rule for the certiorari must be made absolute. 

(2) The district auditor, under P. H. Act, 1875, 
s. 247, disallowed & surcharged certain payments 
made by the Finance Committee of a local autho- 
rity for shingle & by the Highways Committee 
in respect of a contract for the supply of certain 
goods, upon the grounds that the shingle as 
delivered by the contractors must have been short 
in weight, the deliveries not having been, in his 
opinion, properly checked. Upon an application 
for a writ of certiorari to bring up & quash the dis- 
allowance :—Held: with regard to the shingle 
there was no evidence of short delivery or of 
anything beyond possibly a lax method of keeping 
a check upon the amount delivered, & there was 
no evidence that the payments were illegal. 

(3) An auditor, if not satisfied, is entitled to 
investigate any item submitted to him, & if acting 
bond fide he comes to a fallacious decision, he is 
nevertheless entitled to receive his costs, in show- 
ing cause against a rule for a certiorari, out of 
the rates.—R. v. ROBERTS, [1907] 2 K. B. 878; 
716. J. K. B. 1113; 96 L. T. 733; 71 J. P. 288; 
23 T. L. R. 491; 51 Sol. Jo. 467; 51. G. R. 
1017, D. C.; on appeal, [1908] 1 K. B. 407, C. A. 


Annotations :—Generally, Refd. Roberts v. Hopwood, [1925] 
Ne 578. Mantd. Hyams v. Stuart King, (1908] 2 K. B. 


225. Tender accepted not lowest tender— 
Tender accepted bona fide.|—R. v. RosBerts, No. 
217, ante. 

226. Contribution to costs of appeal of 
neighbouring council—Points of law affecting both 
councils.|—-A tramroad ran through three urban 
districts. The council of one district assessed it 
at its net annual value, but the Ct. of Appeal held 
that it should have been assessed as a railway at 
one-fourth of its net annual value. For the pur- 
pose of an appeal to the House of Lords the councils 
of the three districts agreed to pay the costs in 
the Ct. of Appeal & the House of Lords pro rata :— 
Held: in an action against one of the two councils 
who had thus agreed to contribute to the costs 
of the third council’s appeal, the agreement was 
ultra vires, & an injunction was granted to restrain 
defts. from carrying ouf the terms on their part 
& from any further expenditure of public money 
in respect thereof.—A.-G. OF LANCASTER DUCHY 
& DRUMMOND v. FLEETWOOD URBAN DISTRICT 
CoUNCIL (1908), 72 J. P. 120. 

227. Liability to surcharge — Whether confined 
to authority rendering account.|—R. v. ROBERTS, 
No. 217, ante. 

Time for enforcing surcharge.|—See Poor Law 
Amendment Act, 1849 (c. 109), s. 9. 

228. How calculated.|—-The determination, 
within Poor Law Amendment Act, 1849 (c. 103), 
s. 9. of an appeal to the Local Govt. Board from a 
disallowance & surcharge by a district auditor 
means the final determination, & the Board may 
with the consent of all parties reconsider their 
determination, & the time for enforcing the 
auditor’s certificate runs from the determination 
upon the reconsideration.—BrRooks v. DOoLBy, 
SAvaGE v. DoLBy, TOMLINSON v. DoLBy (1902), 
66 J. P. 582. 

Limitation of actions, generally, see LIMITATION 
OF ACTIONS; PUBLIC AUTHORITIES. 











(b) Remedy of Persons aggrieved by Decision of 
Auditor. 


Appeal to Minister of Health..—See P. H. Act, 
1875, 8. 247 (8); Ministry of Health Act, 1919 
(c. 21), 8. 3 (1) (a). 7 


Sect. 4.—Finance: Sub-sect. 2, B. (b); sub-sect. 3. 
sects. 1,2 & $.] 


229. —— Jurisdiction to reconsider decision— 
By consent of parties.) Brooks v. DoLBy, SAVAGE 
v. DOLBY, TOMLINSON v. DoLBy, No. 228, ante. 

230. ——— Not after application to King’s Bench 
for certiorari.)—R. v. MINISTER OF HEALTH, 
Lz p. DORE (1926), Times, Feb. 15, D. C. 

Application to King’s Bench Division for 
certiorarl.|—See P. H. Act, 1875, s. 247 (8). 

231. ——— Jurisdiction of court—Whether con- 
fined to questions of law.]—R. v. RoBERTs, No. 
224, ante. 

282. —— Right of auditor to costs.) — R. v. 
Rogperts, No. 224, ante. 

‘ -]—See, generally, CROWN PRACTICE, Vol. 
XVI., pp. 398 et seq. 


SUB-SEcT. 3.—ADJUSTMENT OF PROPERTY, DEBTS 
AND LIABILITIES, 


See, generally, 1888 Act, s. 62; 1894 Act, s. 68 ; 
Local Government (Adjustments) Act, 1913 (c. 19). 

238. What amounts to adjustment—Agreement 
for sharing expenses of joint hospital.]|— Under the 
terms of a deed made in 1885 the predecessors in 
title of pltfs. & of defts., & the corpn. of B., were 
entitled to the joint use of a hospital, & the 
expenses of maintaining the hospital were yearly 
apportioned between & paid by the several 
authorities. In 1898 another deed was made 
between the same authorities or their successors 
by which the provisions of the deed of 1885 as to 
the management of the hospital were varied, & 
it was provided that that agreement might be 
determined by a six months’ notice in writing. 
Under the terms of a third deed made in 1905 
between pltfs. & defts. & the corporation, & stated 
to be supplemental to the two previous deeds, the 
corpn. withdrew & were released from all liability 
under the deeds of 1885 & 1898, & the provisions 
for the management of the hospital were again 
varied. In Apr. 1906, defts. gave notice under 
the deed of 1898 to determine the three deeds & 
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Constitution.|—See P. H. Act, 1875, s. 287; 
ae Health (Ships, etc.) Act, 1885 (c. 35), 


s. 3. 
Jurisdiction.|—See P. H. Act, 1875, 8. 288; 
Infectious Disease (Notification) Act, 1889 (c. 72), 


s. 16. 
Powers.|—See P. H. Act, 1875, s. 287; Public 
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ceased to use ‘**~ Linnttal & ta eontribute to ite 
maintenance. After long negotiations wauvs ws 
minated in Nov. 1909, pltfs. in Dec. 1909, brought 
an action to recover from defts. their proportion 
of the management expenses of the hospital for 
the three years prior to Mar. 81, 1909 :—Held: 
the notice was invalid & the deeds of 1885 & 1905 
were still subsisting, & constituted an a ement 
adjusting liabilities & expenses within 1888 Act, 
sect. 62, & defts. were not entitled to have the 
questions between themselves & pltfs. referred 
to arbitration under sub-sect. 2 of that sect.— 
WoLSTANTON UNITED URBAN COUNCIL v. TUN- 
STALL URBAN Council, [1910] 2 Ch. 347 § 719 
L. J. Ch. 622; 103 L. T. 98; 74 J. P. 3535 8 
L. G. R. 870; on appeal, [1911] 1 Ch. 229, C. A. 

Settlement of disputes.|—See P. H. Act, 1875, 
s. 304, &, generally, Part II., Sect. 10, ante. 

234. —— Claim to retain maintenance of roads 
—Under 1888 Act, s. 11 (2 —Contribution by 
county council disputed.) — ere an urban 
authority has claimed, under above sub-sect., to 
retain the powers & duties of maintaining the main 
roads within its district, the amount to be paid to 
such urban authority by the county council in 
respect of such main roads can only be settled 
in default of agreement, by the arbn. of the 
Local Govt. Board.—Re BEDFORDSHIRE COUNTY 
Councir. & BEDFORD URBAN SANTTARY AUTHO- 
RITY, [1894] 2 Q. B. 786; 64 L. J. Q. B. 26; 71 
L. T. 433; 58 J. P. 786; 10 R. 485. 

235. ——- By compromise — Unfounded claim 
included—Whether compromise  invalidated.}— 
HOLSWORTHY URBAN COUNCIL v. HOLSWORTHY 
RURAL CounciL, No. 208, ante. 

Adjustment on alteration of areas.]—See Part 
II., Sect. 12, ante. 


Sect. 5.—LEGAL PROCEEDINGS. 
See, generally, Part I1., Sect. 11, ante. 
Recovery of improvement expenses. | — See, 
generally, HiGHWAYs, Vol. XXVI., pp. 520 et seq. 
Enforcement of building line.|—See HiaHways, 
Vol. XXVI., pp. 563, 564. 


Sanitary Authority. 


Health (Ports) Act, 1896 (c. 20); Infectious 
Disease (Notification) Act, 1889 (c. 72), s. 16. 
——— Borrowing.|—See P. H. Act, 1875, s. 244. 
——— Delegation.)—See P. H. Act, 1875, s. 289. 
Finance.}—-See P. H. Act, 1875, as. 290, 202. 
Port of London Authority.)|—See Waters & 
WATERCOURSES. 


Part VII.—Tae Borovan. 


Part VIl.—The Borough. 


NoTH.—The principal Act now governing Muni- 
cipal Corporations in England is Munici al Cor- 
porations Act, 1882 (c. 50), which repealed unicipal 
Corporations Act, 1885 (c. 76), referred to in this 
Part as the 1882 Act & 1885 Act respectively. In 
considering the cases set out in this Part regard muat 
be had to their date, the Act under which they were 
decided, & the effect of subsequent Acts. 


SEcT. 1.—THE MUNICIPAL CORPORATION. 
SuB-sEcT. 1.—IN GENERAL. 

286. Evidence of existence—Before 1835 Act— 
Inclusion in Schedule of 1885 Act—Whether con- 
clusive.|—-The insertion of the name of a town in 
Schedule A. of above Act, is prima facie evidence 
of the existence of a municipal corpn. there; but 
if facts be adduced on affidavit to negative that 
presumption, a mandamus will not issue to compel 
the delivery of books, papers, moneys, etc., 
the ancient officers of the town, to the council 
elected under the new Act.—-R. v. GREENE (1837), 
G Ad. & El. 548; 1 Nev. & P. K. B. 631: Will. 
Woll. & Dav. 291; 1J.P.197; 112 EB. R. 210. 
Annotation :-——-Mentd. R. v. Haughton (1853), 17 Jur. 455. 

237. Production of charter.] —It is not 
necessary to produce the charter of a city to prove 
that it is a municipal corpn.; production of the 
minutes of the council at which the alderman was 
chosen for the ward is sufficient evidence, if it 
proves that the councillors of the ward were 
present on the occasion, & it is a sufficient com- 
pliance with 1835 Act, s. 43.--R. v. TURNER 
(1872), 12 Cox, C. C. 318. 

238. Whether a person—Within 39 Eliz. c. 5.J— 
Above Act enables “ all & every person & persons ”’ 
to found hospitals for the poor & to incorporate 
them. A municipal corpn. is included in the 
words ‘‘ every person & persons,” & may exercise 
the powers given by the Act.—NEWCASTLE CORPN, 
v. A.-G, (1845), 12 Cl. & Fin. 402; 8 B. R. 1464, 

L.; affg. 8S. O. sub nom. A.-G. v. NEWCASTLE 
COBEN: (1842), 5 Beav. 307. 
n 


notations :—Mentd. Trye v. Gloucester Corpn. (1851), 14 
Beav. 173; Re Patten & Edmonton Union Grdna. (1883), 


52 L. J. Ch. 787. 
-]—See, generally, CORPORATIONS, Vol. XIII., 


pp. 351 et seq. 








P SUB-SECT. 2.—STYLE OF CORPORATION. 
ee, generally, CORPORATIONS, ). ; : 
O79 pt y RPORATIONS, Vol. XIII., pp 
239. Before 1835 Act — Mayor, ballifis & 
burgesses.]—The name of a corpn. is ‘‘ the mayor, 
bailiffs, & burgesses,” & the power of electing & 
amoving the recorder is in the mayor & burgesses 
only; qu.: whether a mandamus to restore be 
well directed to the latter only.—Ho.r’s Case 


powers oonferred 


b 


(1676), 1 Freem. K. B. 441; T. Jo. 51; 89 B. R. 
330 ; sub nom. R. v. Hout, 3 Keb. 667, 700. 
Ray 669, Menta” Shae Posdon ory 

e . ° v. rps 

Gilb. 255: R. v. 8t. Paneres (1841), 6 Jur. 391 

240. Under 1835 Act— Corporation of city— 
‘‘Mayor, alderman & citizens.’”} — The proper 
appellation of the corpn. of a city, since above Act, 
is, ‘‘ the mayor, aldermen, & citizens of the city.’’— 
A.-G. v. WORCESTER CoRPN. (1846), 2 Ph. 33 1 
Coop. temp. Cott. 18; 15 L. J. Ch. 398; 8 L. T. 
O. 8. 85; 47 B. R. 722, L. ©. 

241 ———.]—-Under above Act the 
corpn. of a city ought be styled the ns 
aldermen & citizens of the city. ROCHESTER 
CORPN. v. LEE (1846), 15 Sim. 376; 60 E. R. 665. 

See, now, 1882 Act, s. 8. 

242. Style of corporation as party to contract 
party—‘‘ Acting as the local board ’’—Whether 
liability affected.}—21 & 22 Vict. c. 98, s. 24, 
which enacts that in corporate boroughs the local 
boards ‘‘ shall be the mayor, aldermen & burgesses 
acting by the council,’ does not make the local 
board a new & separate body, but in substance 
enacts that in corporate boroughs the corpn. shall 
be the local board; & if in making contracts the 
name & style of the corpn. “ acting as the local 
board ”’ is used, the corpn. is the essential body & 
contracting party & may be sued as such on the 
contracts.—ANDREWS v. RYDE Corpn. (1874), 
L. R. 9 Exch. 302; 43 L. J. Ex. 174; 23 W. R. 58. 


~v. Robinson, 
.v. McAdam, 


° 








{1895} 1 Q. B. 673. 
See, now, P. H. Act, 1875, s. 5. 


SuB-sEct. 3.—CONTINUITY OF CORPORATION. 


See, generally, CORPORATIONS, Vol. XIII, p. 278, 
Nos. 81-87. 

243. Effect of 1835 Act — New corporations not 
created.|—Semble : above Act docs not create new 
corpns.—LUDLOW CORPN. v. TYLER (1836), 7 
C. & P. 537. 

244. -.}—(1) Above Act has not 
destroyed the individuality of the old corpns., but 
has merely varied the mode in which the officers 
are to be chosen. 

(2) If some of the members of @ corpn. are 
instrumental in unlawfully dispossessing the corpn. 
of its property, they are personally liable.—A.-G., v. 
WItson (1837), 9 Sim. 30; 7 L. J. Ch. 76; 1 
Jur. 890; 59 EB. R. 267; subsequent proceedings 
(1840), Cr. & Ph. 1, L. C. ; 
Annotation -—Generally, Mentd.”A.-G. v. Norwich Corpn. 

(1848), 12 Jur. 424. 

245. Tefen at tv ——.}—A.-G. Vv. ASPINALL, No. 515, 


post, 





upon sector 
ar 


MELLISH o. TOWN OF BRANTFORD 
any partio (1 


851), 2 C. P. 35.—CAN. 


d. Whether a person — Within lowe or body of laws in the province 

| Dominion, Railway | Act, 1888.)— WETASKIWIN Crry CG. &E. Town. PART VII, SECT. 1, SUB-SECT. 2. 

| include in sect. 188 of above Act 8ITES, LTD. (Alta.), [1918] 3 W. W. R. g. Situation of 1— A 
.CORPN. Gin TORONTO 145.—CAN, Municipal corpn. may well be de- 
[1908] A.C. 54,-—OAN sorte RY. Oo., {, Municipal year.]—The muni-  soribed as “situated” in that place 
i @. Creation — . cipal year, under 12 Vict. c. 81, begins where its seat of govt. is located.— 
‘Powers con of new corporation— on Jan. 1, & ends on Dec. $1, &isnot CaNnaDian Pacmrio Ry. Co. v. Our- 
oi TaRaineGae ets mapltoat orpe, So ACR TELUS epeaalad oe Rowen finsay fb ks Be Be 

: 0 ons of one year . W.R, : 
she legisiature may confer on 16 the to the same aay of the next yeor— 73,—CAN., 
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Sect. 1.—The municipal corporation: Sub-sects 
& 4, A,, B., C.; D. & E; sub-sects. 5 & 6, 


246. Acts of old bind new corpora- 
tion.]—-Injunction granted at the instance of the 
new corpn. of Exeter, to restrain an action on a 
bond entered into by the old corpn.—A.-G. v. 
SAUNDERS (1888), 2 J. P. 165. 

247. Liabilities transferred —- Breach 
of trust.|—-Municipal corpns., as altered by above 
Act are but a continuance of the old corpn.; & 
where the new corpn. was made party to a suit, 
in respect of a breach of trust committed by their 
predecessors, it was held they were not entitled 
to costs.— A.-G. v. KERR (1840), 2 Beav. 420; 9 
L. J. Ch. 190; 4 Jur. 406; 48 BE. R. 1244. 


Annotations :—Consd. A.-G. v. Newcastle Corpn. (1842), 5 
Beav. 307. Mentd. A.-G. v. Newark-upon-Trent Corpn. 
(1842), 1 Hare, 895; A.-G. v. Pilgrim ere, 12 Beav. 
57; Re Mason’s Orphanage & L. & N. W. Ry., {1896] 
1 Ch. 54; Capital & Counties Bank wv. Rhodes, {1903} 1 








eo 











Ch. 631; Re Fletcher, Reading v. Fletcher (1916), 86 
L. J. Ch. 139. 
248. ——~ .]|—The effect of above 


Act is that it is not a new corpn., but a newly 
constituted govt. of the old corpn. ; what is called 
the new corpn. remains subject to all the liabilities 
of the old corpn. The liabilities of the old corpn. 
pass with their corporate property to the new 
corpn., which is a continuation of the old corpn., 
with a change of government (LORD LANGDALE, 
M.R.).—A.-G. v. NEWCASTLE CorPN. (1842), 5 
Beav. 307; 6 J. P. 456; 6 Jur. 789; 49 BE. R. 
596 ; on appeal, sub nom. NEWCASTLE CORPN. v. 
A.-G, (1845), 12 Cl. & Fin. 402, H. L. 


Annotations :—Mentd. Trye v. Gloucester Corpn. (1851), 14 
Peep og gic Fetren Edmonton Union Grdns. (1883), 


249. -]|—The new corpns. suc- 
ceed to the debts & duties of the old corpns., whose 
place they now occupy, as well as to their estates, 
prepara: & rights. 

The present corpn. is but a continuance of the 
old (LorD LANGDALE, M.R.).—A.-G. v. LEICESTER 
CoORPN. (1846), as reported in 9 Beav. 546; 50 
E.R. 454. 

250. —— Continuity of contract.] — A 
contract with the mayor, alderman, & burgesses 
of a borough entered into before the passing of 
above Act, which still subsists, is a contract with 
the town council of such borough elected under 
this Act.—R. v. York (1842), 2 Q. B. 847; 2 
Gal. & Dav. 105; 11 L. J. Q. B. 127; 635. P. 76; 
6 Jur. 797; 114 E. R. 329. 

Aon :—Mentd. Simpson v. Ready (1843), 11 M. & W. 


251. —— Succession to property.|—A.-G. 
v. LEICESTER CORPN., No. 249, ante. 

252. —-_-——— ——— Trust property.]—Testator, 
by his will, dated in 1586, devised the manor of 
C., & all his lands in C., to trustees for the founding, 
by the mayor & aldermen of Bristol, of an hospital 
for the education of poor infants & orphans, & 
that they should be for ever the governors, etc., 
ofthesame. Queen Elizabeth by charter ordained 
that the said mayor & common council, & their 
successors, should be called ‘‘ the governors of the 
hospital of Queen Elizabeth of Bristol,’ & should 
have the government of all the said orphans, etc., 
& of all the lands, tenements, etc., & should be a 
body corporate & politic of itself, for ever, capable 
of holding lands, etc. The hospital & lands con- 
tinued vested in the mayor & common council as 
governors of the hospital down to the passing of 
above Act. By above Act, s. 71, it was enacted, 
that, in every borough in which the body corporate 
shall stand seised of any hereditaments in trust 
for charitable uses or trusts, all the estate, right, 
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interest, & title, & all the powers of such body 
corporate, in respect of the said uses & truste, 
should continue in the persons who, at the time 
of the passing of the Act, were such trustees as 
aforesaid, until Aug. 1, 1836, or until Parliament 
should otherwise order, & should immediately 
thereupon utterly cease & determine ; provided 
that if Parliament should not otherwise direct on 
or before Aug. 1, 1836, the Lord Chancellor should 
make such orders as he should see fit for the 
administration, subject to such charitable uses & 
trusts as aforesaid of such trust estates. Parlia- 
ment having made no provision, the Lord Chan- 
cellor, by an order dated Oct. 19, appointed 
certain persons, being in fact the members of the 
new corpn., to be trustees of the charity estate, 
lately vested in the corpn. of Bristol. An action 
of ejectment having been brought on demises by 
the governors of the hospital, & also by the old 
& new corpn. of Bristol, to recover possession of 
the charity estates :—Held: (1) notwithstanding 
sect. 71, the legal estate remained, & had always 
been vested in the corpn. as governors of the 
hospital, & sect. 71, affected only the equitable 
interest in, or rather the right of administering 
the charitable funds; & therefore pltf. was 
entitled to judgment on the demises from the 
corpn.; (2) the meaning of sect. 71 was, that the 
estate & interest, in respect of the uses & trusts 
only, & not the legal estate, was to continue in 
those in whom it was then vested. ; 

(3) Qu. : whether above Act, sect. 71, applied to 
this case, because the parties seised of the Jand 
were not the municipal body corporate of Bristol, 
but a se te corpn., viz. the governors of the 
hospital, though the natural members of both 
bodies corporate were the same.—DokE d. BRIsTor 
HosPITAL (GOVERNORS) v. NorTON (1843), 11 
M. & W. 913; 12 L. J. Ex. 418; 11. T. 0.8. 
387; 7J. P. 788; 7 Jur. 751; 152 BE. R. 1076. 


Annotation :—Refd. A.-G. v. Exeter Corpn. (1852), 2 De 
a. M. & G. 507. 


253. Change in method of electing officers.]| 
—A.-G. v. WILSON, No. 244, ante. 

254. Effect of new charter.) — A.-G. v. AVON 
CORPN., No. 304, post. 
On dormant corporation.|—-See Corpora- 
TIONS, Vol. XIII., p. 299, Nos. 310-312. 








SuB-sEcT. 4.—THE CHARTER. 
A. In General. 

See, generally, 1882 Act, ss. 210-218 ; Corpora- 
Tions, Vol. XITI., pp. 201 et seq. 

255. Jurisdiction of Crown to grant.]—A.-G. v. 
AVON CoRPN., No. 304, post. 

256. Production of -— Whether necessary—To 
prove existence of corporation.|—R. v. TuRNER, 
No. 237, ante. 


B. Petition for Incorporation. 

See 1882 Act, ss. 210, 211, 213 (4). 

257. Signature —Whether majority of inhabi- 
tant householders necessary.|—A rate by the 
justices of W., whereby lands within the alleged 
borough of B. were assessed to the county rate, 
was brought up by certiorari, & objected to, under 
1835 Act, s. 112, on the ground that B. had been 
incorporated by charter under sect. 141, & a ct. 
of quarter sessions granted under sect. 103, & 
notice thereof given under sect. 112. On a case 
stated, it was found that such charter & grant 
had been made in fact, & such notice given, & 
that quarter sessions had in fact been held under 
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the grants; but that there had been no petition 
for incorporation by a whole or a majority of the 
inhabitant householders; & that the grant of 
quarter sessions had been made on a representation 
to the Crown that there was a gaol in B., whereas 
in fact there was none :—Held: (1) the charter 
of incorporation was nevertheless valid; (2) in 
this proceeding, the allegation that there was no 
gaol could not be set up against the grant of 
quarter sessions, no objection being made on the 
art either of the Crown or any inhabitant of the 
borouah ; & the proper course for raising the 
objection was by a aci. fa. to vepeal the grant; & 
this, although the expenses of the quarter sessions 
of the borough had in part been defrayed by the 
county rate.—R. v. BOUCHER (1842), 3 Q. B. 641 ; 
2 Gal. & Dav. 787; 6 Jur. 851; 114 E. R. 653; 
sud nom. R. v. WARWICKSHIRE JJ., 11 L. J. Q. B. 
299; sub nom. R. v. BENEKER, 6 J. P. 657. 
Annotations :—As to (1) Refd. Graham v. Bory, (1865), 3 
Moo. P. C. C. N. 8. 207; R. v. Monck (1875), 45 L. J. M. C. 


50. As to (2) Refd. R. v. Aberavon Corpn. (1864), 13 
ee 90; Graham v. Berry (1865), 3 Moo. P. C. C. N. 8. 


Effect of counter petition.|—-See CORPORATIONS, 
Vol. XITII., pp. 291, 292, Nos. 224-226. 


C. Validity. 

See, generally, CORPORATIONS, Vol. XIII., pp. 
297, 298. 

258. Presumption of validity —Charter granted 
under Municipal Corporation Acts.]—A.-G. v. 
AVON CoRPN., No. 304, post. 

See, now, 1882 Act, s. 216. 

259. Questioning validity—Jurisdiction of Court 
of eames aca v. AVON CORPN., No. 304, 

ost. 
rf See, now, 1882 Act, s. 216. 

New charter.}—See Corporations, Vol. XIII., 

pp. 298, 299. 


D. Effect of Charter. 


Construction.|—See, generally, 
Vol. XIITI., pp. 293 et seg. 

Usage as evidence.|— See CONSTITUTIONAL 
Law, Vol. XI., pp. 5738, 574; CORPORATIONS, 
Vol. XIII., pp. 204, 295. 

260. Effect—On existing prescriptive right.]— 
(1) A corpn. in 1637, let the quay duties, profits, 
& advantages as ee have been gotten, &, 
at the expiration of the lease, continued letting 
them to various people down to 1730, when they 
let them annually, at a survey held by the town 
steward until 1782, from which time they were 
collected by the corpn. The first lettings were 
evidenced by the town clerk producing old books 
containing memoranda of lettings. Of the annual 
lettings no lease was ever prepared or executed 
within the recollection of any one. This was held 
proof of a regular prescriptive usage, for the ct. 
would not presume that the tolls of which the 
leases were granted were of a different nature from 
the tolls collected. 

(2) The acceptance of a charter containing only 
an affirmative grant, does not take away a pre- 
existent prescriptive right. Aliler, if it contains 
an express renunciation of former grants. 

(3) A variation in modern times of a fixed 
ancient toll, will not affect the right to such toll. 

(4) A grant, that ‘‘ burgesses & inhabitants 
may be quit of toll, passage, pontage, murage, 
etc., throughout our whole realm of England 
sar the city of London,”’ is no exemption from 
NALDS, TRURO CORPN. v. BASTIAN (1832), 8 Bing. 


CORPORATIONS, 
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275; 1 Moo. & 8, 272; 1L. J. C. P. 62; 131 
E. R. 407. 

261. ——- Exemption from tolls throughout the 
realm—Whether tolls within borough included.|— 
TRURO CORPN. v. REYNALDS, TRURO CORPN. v. 
BASTIAN, No. 260, ante. 

—— Valid until impeached.]—See CoRPoRA- 
TIONS, Vol. XIII., pp. 297, 298. 

—— New charter.|—See CoRPORATIONS, Vol. 
XIII., pp. 299, 300. 

262. Modification by statute — Grant of revenue 
fines—Effect of Inland Revenue Regulation Act, 
1890 (c. 21).]—The Crown is entitled under above 
Act, s. 33, to revenue fines, notwithstanding any 
grant of those fines Tash cee made by charter to 
any corpn.—aA.-G. v. EXETER CoRPN., {1911]1K.B. 
1092; 80 L. J. K. B. 636; 104 L. T. 212; 75 
J. P. 280; 27 T. L. R. 249; 5 Tax Cas. 629. 

See, generally, REVENUE; STATUTES. 


E. Surrender. 

Surrender.]—See, generally, CORPORATIONS, Vol. 
XIII., p. 434. 

——— New charter granted in consideration of void 
surrender of old charter.|—See CORPORATIONS, 
Vol. XITII., p. 298, Nos. 299-302. 

Revival of surrendered charters—By proclama- 
tion of 1689.;—See Corporations, Vol. XIII., 
p. 298, No. 296. 


SuB-SECT. 5.—-DISSOLUTION. 

See, generally, CORPORATIONS, Vol. XIII., pp. 
434 et seq. 

Surrender of charter.]|—See Sub-sect. 4, E., ante. 

Revocation of charter.|—See, generally, CorR- 
PORATIONS, Vol. XIII1., pp. 434, 435. 

Procedure.|—See Petty Bag Act, 1849 

(c. 109), 8. 29. 


SuB-sEcT. 6.—THE BURGESSES. 
A. In General. 

Definition & qualification.|—See, now, Repre- 
sentation of the People Act, 1918 (c. 64). 

; Aeon ** includes citizen.]—See 1882 Act, 
s. 7 (1). 

263. Claim to exercise franchise — Whether 
tested by quo warranto—As claim to exercise cor- 
porate office.|—_A burgess is not an “‘ officer’”’ 
within 6 & 7 Vict. c. 89, s. 5, & therefore cannot 
be called upon to show cause in the first instance 
why a quo warranto information should not issue 
against him for exercising the franchise.—RHe 
MILNER (1844), 5 Q. B. 589; 13 L. J. Q. B. 186; 
114 BE. R. 1871; sub nom. R. v. MILNER, 2 L. T. 
O. S. 367; 8 J. P. 103; subsequent proceedings, 
sub nom. R. v. MILNER, 3 L. T. O. S. 55. 
Annotation :—Refd. R. v. Collins (1876), 1 Q. B. D. 336. 

See, now, 1882 Act, s. 225. 

264. Burgess illegally upon roll—Whether quo 
warranto lies.|——A quo warranto will not be granted 
against a burgess for being illegally upon the 
burgess roll, if it does not appear that he has in 
some way exercised his office. 

A party was inserted by the overseers in the 
burgess list, & duly objected to by another burgess, 
but at the time of the revision, the mayor & asses- 
sors improperly, as it was alleged, retained his 
name, but it did not appear that he had since in 
any way used or exercised his office of iberh ri — 
Held: a quo warranto would not lie against him.— 
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Sect. 1—The municipal corporation: Sub-sect. 6, 


A. & B.; sub-sect. 7, A., Bi, C., D. & 


R. v. ARMSTRONG (1856), 26 L. T. O. S. 248; 20 
J.P. 86; 2 Jur. N.S. 211. 
See, now, 1882 Act, s. 45 (8). 


B. Rights of Burgesses. 

265. Rights under charter — Not exercisable to 
detriment of others.])—Under an ancient charter, 
granting to the mayor, aldermen, & burgesses of 
a borough the right to sport over lands within the 
liberties thereof, individual burgesses, in the 
absence of all evidence of exercise, are not entitled 
to the en oyment of the right over land within the 
liberties but in the occupation of a third arty.— 
on v. BERRY (1857), 6 W. R. 71; 213. P. Jo. 

266. Rights in corporate property — Enjoyed b 
burgesses before 1835 Act.|—The fe ta deli 
created under 1835 Act are not entitled to par- 
ticipate in the rights of common enjoyed by the 
old burgesses & freemen for their own benefit, 
prior to the passing of that Act.—HvuLLs v. Est- 
COURT (1863), 2 H. & C. 47; 2 New Rep. 131; 
32 L. J. Ex. 193; 8 L. T. 539; 27 J. P. 519; 9 
Jur. N.S. 695; 11 W. R. 672; 159 E. R. 21. 

As local government electors.]}—See ELECTIONS, 
Vol. XX., pp. 18 et seg., 27. 

Election of auditors.|—See 1882 Act, s. 25 (1). 
is aenecaery) as pease RE 1882 Act, s. 11; 

epresentation o e Peopl : 
sched. VIII. earls Nae 

Inspection of proceedings of council—& taking 

__ |—See 1882 Act, s. 233 (1), (2). 

Recovery of fine—From officer acting when un- 
qualified.|— See 1882 Act, s. 224 (1). 

Right of common—By prescription.]|— See Com- 
MONS, Vol. XI., p. 32, Nos. 414-419. 


SUB-SECT. 7.—CORPORATE OFFICE. 
A. In General. 

What Is.]— See 1882 Act, s. 7 (1). 

Election to.]—See, generaliy, CORPORATIONS, 
Vol. XIII., pp. 322 et seq.; ELECTIONS, Vol. XX., 
Pp. 119 et seg. 

Qualification for—Councillor.]—See 1882 Act, 
8 11; Representation of the People Act, 1918 
(c. 64), sched. VIII. 

Alderman.}—See 1882 Act, s. 14 (1), (3). 

~—— Mayor.]—See 1882 Act, s. 15 (1), (2). 

Disqualification.|—See Sect. 2, sub-sect. 2, C., 
pee * compare Part II., Sect. 3, sub-sect. 2, 

-» ante. 


B. Acceptance and Refusal. 

Statutory declaration of acceptance of office— 
Necessity for.]—See 1882 Act, s. 34. 

267. —— Who must make.}] — On rule nisi for 
& quo warrardo information for the office of mayor, 
it appeared that deft.’s eligibility for that office 
consisted in his being an alderman of the vorough, 
& his election to the latter office was now im hed 
because the council had neglected, at the first 
election of aldermen, in 1835, to declare which 
aldermen should go out in 1838 ; that deft. was 
elected alderman in Nov. 1841, & mayor Nov. 
1842 ; that, by 7 Will. 4, & 1 Vict. c. 78, 8. 23, no 
application could, when this rule was moved for, 


PART VII. SECT. 1, SUB-SECT, 7.—B. 


of acceptance of office, made in presence 
returning offloer ? 
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have been made to remove him from his office of 
alderman ; & that, when the ct. gave judgment on 
this motion, there would barely have been time to 
obtain qndement of ouster before the year of the 
mayoralty would expire. The ct., in the exercise 
of their discretion, discharged the rule. Deft. 
was elected mayor Nov. 9, 1842, being then 
absent from the borough, to which he did not 
return until Nov. 28. He had in the meantime 
casual information of his election, but did not 
receive any Official notice of it until his return. 
Within five days after his return he made the 
requisite declaration & took upon him the office :-— 
Held: a sufficient acceptance of the office within 
five days after notice, under 1835 Act, s. 51. 
Casual information is not sufficient. ... 
Before an elected officer can be visited with the 
heavy penalties imposed for neglecting to accept 
his office, he must have regular notice of his own 
election, either by being actually present when it 
is announced or by being apprised of the fact by 
some official authority (Lorp DENMAN, C.J.).— 
R. v. PREECE (1843), 5 Q. B. 94; 1 Dav. & Mer. 
156; 12 L. J. Q. B. 335; 1L. T. O. 8S. 3860; 7 
J.P. 754; 7 Jur. 896; 114 E. R. 1183. 
Annotation :—Refd. R. v. Dixon (1850), 15 Q. B. 33. 
Form.|— See 1882 Act, s. 35, sched., 





Form A. 
268. ——— Time for making — What constitutes 


notice of election.|—R. v. PREECE, No. 267, ante. 

289. How calculated.} — 1835 Act, 
s. 50, requiring persons elected councillors to make 
the declaration within five days after they have 
notice of their election, applies only to persons 
who are returned as elected; & the five days are 
to be computed from their notice of their return. 

At an election for two councillors of a borough 
on Nov. 1, 1851, A., B. & C. were candidates. 
A. & B. had the greatest number of votes, & were 
returned as clected; but B. was disqualified, & 
the voters had notice of his disqualification. 
In July, 1852, judgment of ouster was signed in 
a quo warranto filed against B. On Oct. 26, 1852, 
C., by a notice, required the council to admit 
him as a councillor, & to administer to him the 
declaration required by 1835 Act, s. 50. On 
Nov. 8, 1852, C. made the declaration, & on Nov. 
9, voted at the election for mayor, when his vote 
was rejected :—Held: C. was elected on Nov. 1, 
1851, & ought to have been then returned; & 
having made the declaration before Nov. 9, 1852, 
he was entitled to vote at the election of mayor.— 
R. v. COAKs (1854), 3 BH. & B. 249; 2C. L. R. 047; 
23 L. J. Q. B. 133; 22 L. T. O. 8. 239; 18 J. P. 
296; 18 Jur. 378; 118 E. R. 1133. 
Annotations :—Retd. KR. v. Tewkesbury Corpn. (1868), 

L. R. 8 Q. B. 629; Pritchard v. Bangor Corpn. (1888), 

13 App. Cas. 241. entd. a & County Eloction 
- Petition, Trench v. Nolan (1872), 27 L. T. 69. 

270. Refusal of office — Liability to penalty— 
Proof of qualification for office—Onus of proof.|-— 
R. v. RicumonpD, JJ. (1862), 11 W. R. 65; 26 
J.P. Jo. 771. 

Effect of.]—-See 1882 Act, s. 40 (3). 


C. Acting without Acceptance or during 
Disqualification. 








Liability to penalty.|—-See 1882 Act, s. 41. 
271. ——— Election not questioned for twelve 
months—Candidate absolutely disqualified.]——1882 


CHELL) v. Davipson (1881), 8 P. R. 
—~CAN, 


h. Refusal of o Effect of.}— of the & the electors 434. 
fice RUE directly after the officer 
(1880, 38 eee y ILE VILLAGE CoRPN. has pu ed the Pout in @ wuittialent PART VII. SECT. 1, SUB-SECT. 7.—C. 
k. Public ° . acceptance.—R. v. JACKSON (1851), 2 m. Liability to penalty.}—Hast- 
of.}-~-A public declaration l. Disclaimer—Form of.J]—~R. (Mir- 491. L. T. 65.—IR, ' 
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Act, ss. 41, 78, are incorporated by 1888 Act in 
reference to county councils. Deft., a woman, 
having been elected a member of a county council, 
twelve months elapsed without any proceedings 
taken to question the validity of her election. 
After the expiration of the twelve months, she 
acted on several occasions as a member of the 
council :—Held:; deft. was liable to the penalties 
imposed by 1882 Act, s. 41, for acting when dis- 
ualified. Qu.: whether sect. 73 applies to the 
election of a person whose status is one of absolute 
incapacity for election, as in the case of a woman.— 
De Souza v. COBDEN, [1891] 1 Q. B. 687; 60 
L. J. Q. B. 583; 65 L. T. 180; 55 J. P. 565; 39 
W. R. 454; 77. L. R. 441, C. A. 
Disqualification of councillors.]|—Sce Sect. 2, 
gub-sect. 2, O., post. 
Action to recover.|—See 1882 Act, s. 224. 








272. ——— Interest in contract—Interest ceasing 
before acting.|-LEwis v. Carr, No. 418, post. 
273. ——_— ——— Pleading — Whether declaration 


must show that plaintiff a burgess.|—In debt to 
recover a penalty under 1835 Act, the declaration 
stated, that, before & at the time of the offence, 
etc., deft. claimed to be councillor of the borough 
of Lichfield, & that, before & at etc., he had become 
disqualified to hold the office of councillor, by 
having a share & interest of & in a certain contract 
with the council of the said borough, to wit, an 
indenture, dated May 20, 1841, whereby the 
mayor, etc., demised to one J. a certain mill for 
seven years, from Mar. 25, 1841; & deft., before 
& at the time of committing the said offence, had 
become & was interested in the said lease; yet 
deft., not regarding, etc., after he had become so 
disqualified as aforesaid, to wit, on Feb. 14, 1842, 
acted as councillor of the said borough. On 
motion in arrest of judgment :—Held: (1) although 
1835 Act, s. 53, enacts that no action shall be 
brought except by a burgess of the borough, it 
was not necessary to state in the declaration that 
pltf. was a burgess of the borough; (2) it 
sufficiently aubeee from the declaration, both 
that deft. acted as a councillor, & that the corpn. 
were interested in the lease at the time of the 
offence. 

(3) 1835 Act, s. 28, disqualifies from holding the 
office of councillor any one who “ by himself or 
his partners’’ shall have any share or interest in 
any contract or employment with, by, or on behalf 
of the council. A lease having been granted by 
the mayor, etc., of the borough to J., who was a 
trustee for deft.:—Held: deft. was liable to the 
penalty imposed by 1835 Act, s, 28, on any one 
acting as a councillor after he has become dis- 
qualified.— Simpson v. REapy (1844), 12 M. & W. 
736; 1 Dow. & L. 1024; 18 L. J. Ex. 193; 3 
L, T. 0.8. 39; 8 J. P. 280; 152 BE. R. 1395. 


Annotations -—As to (1) Refd. Salford Corpn. v. Ackors 
(1846), 16 M. & W Gencrally, Mentd. Bousfield v. 


lison (1846), 16 M. & W. 185. 
Compare Part II., Sect. 3, sub-sect. 2, B., 
ante; Nos. 16, 18, 19, ante. 
Interest in contract as disqualification, see 
Sect. 2, sub-sect. 2, C. (e), post. 
274. Whether quo warranto lies.] — Deft. was 
found guilty upon an information in nature of a 
warranto for usurping the office of mayor, & 
ed.— R. v. CRACKER (1724), 8 Mod. Rep. 285 ; 
ee 204. 

. Councillor wrongly enrolled on b s 
roll.|—-Where a person, though not duly ualified, 
18 upon the burgess roll of a municipal porodct, 
& his title to be there has not been questioned, & 
such person is afterwards elected a town councillor, 
this ct., in the exercise of ite discretion, will not, 





et 
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upon the suggestion of such want of qualification 
as a burgess, grant a rule for an information in 
the nature of a quo warranto for exercising such 
office of town councillor.—Ez ?’ HINDMARCH 
1867), L. KR. 8 Q. B. 12; 37 L. J. Q. B. 58; 17 
L. T. 176; 16 W. R. 125; eub nom. Re Ports, 
Ex p. HINDMARCH, 8 B. & 8S. 642. 

Annotation :—Refd. R. v. Ireland (1868), L. R. 3 Q. B. 130. 
Time for application.|—See 1882 Act, s. 
225 ; CROWN PRACTICE, Vol. XVI., pp. 365, 366. 
276. ———_ ——— Disqualification by continuing 
contr act.|—(1) Under 1835 Act, s. 28, which 
provides that no person shall be qualified to be 
elected councillor of a borough “ during such time 
as’’ he has any share or interest in any contract 
with, or employment by or on behalf of, the council, 
@ person who has entered into a contract with the 
council, & been employed by them in respect of 
such contract, is disqualified from holding the 
office, though such contract required the corpn. 
seal, & is not sealed. 

(2) While such contract continues, the dis- 
7 nagrecoe tena caused by it arises de die in diem; 

, during that time, a relator is not precluded, 
under 7 Will. 4 & 1 Vict. c. 78, s. 23, from applying 
for a quo warranto, though twelve calendar months 
have elapsed from the election of the party dis- 
qualified, or from the commencement of his dis- 
qualification —R. v. Francis (1852), 18 Q. B. 
526; 21L. J. Q. B. 304; 16 J. P. 664; 16 Jur. 
1045; 118 B. R. 199. 

277. At instance of party administering 
statutory declaration—With knowledge of dis- 
qualification.|—-On motion for a quo warranto 
information for exercising the office of councillor 
while disqualified by 1835 Act, s. 28 :—Held: a 
borough officer who administered to such councillor 
the declaration prescribed by sect. 50, knowing 
of the disqualification, could not be heard as 
relator, although he took no further part in the 
election than by supporting an unsuccessful 
candidate, & acquiescing in the result.—R. v. 
GREENE (1842), 2 Q. B. 460; 2 Gal. & Dav. 24; 
1LL. J.Q. B. 107; 6J. P. 169; 6 Jur. 777; 114 
E. R. 182. 

———.|—-See, generally, CROWN PRracrice, Vol. 
XVI., pp. 355 et seq. ; 








D. Validity of Acts of Disqualified Officers. 

See 1882 Act, s. 42 (1). 

278. Operation of statutory provision—On vote 
by disqualified person at election.|—-NELL v. Lona- 
BOTTOM, No. 402, post. 

Voting at municipal elections.|—See, generally, 
ELsecTions, Vol. XX., pp. 135-138. 


E. 

See 1882 Act (c. 50), ss. 34 (3), 253, 257. 

Clergy.|—See 1 Will. & Mar. (c. 18),s.8; Places 
of Religious Worship Act, 1812 (c. 155), s. 9; 
Roman Catholic Relief Act, 1791 (c. 32), 8. 8; 
&, generally, ECCLESIASTICAL Law, Vol. XIX 

. 364, 
. Customs officers.|—-See Customs Consolidation 
Act, 1876 (c. 36), s. 9, &, generally, REVENUE. 

Excise officers.|—See Inland Revenue Regulation 
Act, 1890 (c. 21), 8.8; &, generally, REVENUE. 

Incapable or infirm persons.|——-See 1882 Act, 
s. 34 (8) (a). 

Inspectors of factories & shops.|—See Factory 
& Workshop Act, 1901 (c. 22), 8s. 118 (6); &, 
generally, Factories, Vol. XXIV., p. 941. 

Members of Universities of Oxford & Cambridge.) 
—See 1882 Act, s. 257 (4). 
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Persons having previously served or fined for 

~ .J—See 1882 Act, s. 34 (3) (0). 

Persons over sixty-five years of age.]—See 1882 
Act, s. 34 (3) (0). : 

Post office officials.|—See Post Office Act, 1908 
(c. 48), s. 43; &, generally, PosT OFFICE. 

Registered rappel ge Dentists Act, 1878 
(c. 33), 8. 30; & generally, MEDICINE & PHARMACY, 

Registered medical i cpp ad Medical 
Act, 1858 (c. 90), 8. 35; &, generally, MEDICINE & 
PHARMACY. 

Registrars of births, marriages & deaths.|—See 
Births & Deaths Registration Act, 1837 (c. 22), 
8.18; &, generally, REGISTRATION OF BIRTHS, 
MARRIAGES & DEATHS. 

Royal Forces.]|—See 1882 Act, s. 253, &, generally, 
Roya FORCEs. 

Army Reserve.|—See Reserve Forces Act, 
1882 (c. 48), 8. 7. 

=-— Army Special evan ras Militia Act, 

1882 (c. 49), s. 413 Territorial & Reserve Forces 
Act, 1907 (c. 9), & Local Militia (England) Act, 
1812 (c. 58), s. 197. 
Royal Naval Reserve.] — See Naval 
Volunteers Act, 1853 (c. 73), 8. 8; Royal Naval 
Reserve (Volunteer) Act, 1859 (c. 40), 5s. 7; Naval 
Reserve Act, 1900 (c. 52), s. 1 (4). 

279. Solicitor.]|—An attorney of B. R. cannot be 
fined for refusing to serve as common councilman 
in a corpn.— HADLEY CORPN. v. GAYLE (1675), 
Freem. K. B. 407; 3 Keb. 509; 89 E. R. 303. 

280. .}— An attorney is privileged from 
serving corpn. offices, though resident in the corpn. 
town.—NoRWIcH CORPN. v. BERRY (1767), 1 


Wm. Bl. 636; 4 Burr. 2109; 96 E. R. 369. 
Annotations :—Refd. R. v. Warner (1799), 8 Term Rep. 375; 
Ex p. Jefferies (1829), 3 Moo. & P. 450. 


See, generally, SOLICITORS. 











F., Resignation. 

See 1882 Act, s. 36. 

281. Who may resign— Whether officer be- 
coming disqualified.|—By 1835 Act, s. 52, it is 
enacted that a town councillor who becomes 
bkpt. or compounds with his creditors by deed, 
shall ‘‘ thereupon immediately become disqualified 
& shall cease to hold the office of such councillor,”’ 
& ‘‘ the council thereupon shall forthwith declare 
the office void, & shall signify the same by notice, 
etc., & the said office shall thereupon become 
void ’’ ; but that ‘‘ every person so becoming dis- 
qualified & ceasing to hold such office on account 
of his being so declared bkpt. or having com- 
pounded with his creditors as aforesaid, shall, on 
obtai his certificate, or on payment of his 
debts in full, be capable of being re-elected to such 
office.”’” By Debtors Act, 1869 (c. 62), 5s. 21, those 
provisions are extended to persons who have com- 
pounded with their creditors ‘‘ whether by deed 
or otherwise.”’ 

B., a town councillor of N., in July, 1872, made 
& composition with his creditors under 32 & 33 
Vict. c. 71, 8. 126, under which a resolution was 
come to for a composition of 3s. 6d. in the pound, 
secured, in satisfaction of B.’s debts, the first 
instalment of which was payable six months after 
registration of the confirming resolution. The 
registration took place on Sept. 23. On Nov. 4, 
B. | shit his resignation of his office of councillor 
in the hands of the town clerk, & announced his 
resignation by advertisement on Nov. 6, & by the 
same advertisement offered himself for re-election. 
At the annual meeting of the town council on 
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Nov. 9, the above letter was read, & B.’s resignation 
neil; & on Nov. 18, there 
was accepted by the councu ; By the counoll ‘ee 


1 laration 
ng se er ae was re-elected a town 


id, he 
pocetioet peda tata case stated for the opinion 


. Upon a 
See pursaant to Ballot Act, 1872 (c. 33), 
3, 15 :—Held: B. having by reason of his having 


compounded with his creditors ceased to hold the 
office of councillor, was incapable of resigning it, 
&, the council not having pursued the course 
pointed out by 1835 Act, 8. 52, the election was 
therefore void; & B. not having * paid his debts 
in full,” he was not qualified for re-election under 
that sect.—HARDWICK v. Brown (1873), L. R. 
8 C. P. 406; 28 L. T. 502; 37 J. P. 407; 21 
W. R. 639. 


A tations : 
Tor. 594 ; Futcher v. Saunders (1885), 


See, also, Nos. 285, 288, post. 

282. When resignation complete — Not till pay- 
ment of fine—What constitutes payment—De- 
livery of cheque—Though not cashed.}|—-Under 
1882 Act, s. 36, which enacts that a person elected 
to a corporate office may at any time, by writing 
signed by him & delivered to the town clerk, 
resign the office, on payment of the fine provided 
for non-acceptance thereof, the resignation 1s 
completed by the delivery of the writing to the 
town clerk & the payment of the fine, & cannot 
afterwards, even with the assent of the corpn., 
be withdrawn.—R. v. WIGAN CORPN. (1885), 14 
Q. B. D. 908; 54 L. J. Q. B. 338; 52 L. T. 435; 
49 J. P. 372; 83 W. BR. 547; 1 T. L. R. 370. - 
Annotations :—Consd. Pease v. Lowden, [1899] 1 Q. B. 386. 

Refd. Finch v. Oake, [1896] 1 Ch. 409. 

283. On delivery in writing to town clerk 
& payment of fine.|—R. v. WIGAN CORPN., No, 
282, ante. 

284. ——__ ——— Necessity for declaration by 
council that office vacant.|—An alderman of a 
borough whose turn it is to go out of office on 
Nov. 9, & who resigns office on the previous day, 
but whose office has not been declared vacant by 
the council in accordance with 1882 Act, s. 36 (2), 
is in the position of one who has resigned office but 
whose office is not vacant, & being an ‘‘ outgoing 
alderman "’ within 1882 Act, s. 60 (3), is disqualified 
to vote at the annual election of aldermen on 
Nov. 9.—PEASE v. LOWDEN, [1899] 1 Q. B. 386 ; 
68 L. J. Q. B. 239; 79 L. T. 672; sub nom. Re 
MUNICIPAL ELECTION PETITION, PEASE v. LOWDEN, 
63 J. P. 56; sub nom. Re PONTEFRACT MUNICIPAL 
ELECTION PETITION, 15 T. L. R. 147, D. C. 

Compare No. 289, post. 

285. Whether valid—Resignation for supposed 
ee v. WARAKER (1872), 36 J. P. 

oO. 


— Os lchpool Corpn. (1876), 35 
Bete ee aaaens U 497. P. 424, 





See, also, No. 281, ante ; No. 288, post. 

286. Amount of fine-—— Where no amount fixed 
by bye-law.]|—(1) Although the town council may 
not have passed any bye-law fixing the amount 
to be paid by way of fine, as required by 1835 Act, 
& 6 & 7 Will. 4, c. 104, 8. 8, yet that will not deprive 
a councillor of the power of resigning his seat, on 
tendering the highest sum which could have been 
enforced by such bye-law. 

(2) The acceptance by a town councillor of a 
place of profit in the gift of the council operates 
ipso facto as a cessation to be a town councillor &, 
therefore, though there be no power to resign, yet 
a town councillor is eligible to such an office.— 
STAINLAND v. HOPKINS (1841), 5 J. P. 755. 

287. Withdrawal of resignation — Whether pos- 
sible.|—R. v. WIGAN CORPN., No. 282, ante. 

288. Resignation by unqualified officer involun- 
tarlly elected—After application quo warranto— 


Part V1IIl.—Tue Boroveu. 


Liability for costs.)—M., an unqualified person, 
was elected a town councillor of the borough of 
B., without having taken any part in the election ; 
but on being informed by the town clerk, that if he 
did not accept the office he would be liable to a 
fine, he signed the usual declaration. Upon 
application for a quo warranto, he sent in a written 
resignation to the town clerk, which was accepted : 
—Held: the relator was not entitled to the costs 


of the pppaesne —R. v. May (1851), 2 L. M. & P. 
ise sae . J. Q. B. 268; 15 Jur. 129. 
nnrO 


wns :—Refd. R. Vv. Sidney sist). 2 L. M. & P, 149 ’ 
R. v. Hartley (1854), 22 L. T. O. 8, 221. 


See, generally, CROWN PRACTICE, Vol. XVI., 
p. 871, Nos. 2074-2081. 
——.|—See, also, Nos. 281, 285, ante. 


G. Avoidance. 

See 1882 Act, s. 39. 

By bankruptcy.}—See BANKRUPTCY, Vol. IV., 
p. 177, Nos. 1644, 1647. 

289. By composition with creditors — Necessity 
for declaration by council that office void.J— 
J., a town councillor of the borough of W., whose 
term of office would expire by lapse of time on 
Nov. 1, 1876, on June 29, in that year filed a 
petition for liquidation of his affairs by arrange- 
ment. On July 29, a statutory majority of his 
creditors by special resolution declared that his 
affairs should be liquidated by arrangement, & 
his discharge was granted to him on Sept. 29. 
No declaration was made by the council under 
1835 Act, s. 52, that the office held by him was void 
under that sect., but he did not, in fact, act as 
town councillor after the institution of these pro- 
ceedings with his creditors until after Nov. 1. 
On Nov. 1, the offices of three other councillors 
besides that of J. would become vacant by lapse 
of time, & for these four vacancies seven candidates 
presented themselves for election. In consequence 
of all the candidates being nominated:by one & the 
same person, contrary to the provisions of the Act 
regulating the elections, the mayor declared no 
one to be duly nominated. Thereupon the return- 
ing officer, under 22 Vict. c. 35, s. 8, sub-sect. 4, 
declared that the retiring councillors, among whom 
he included J., had been re-elected to their offices. 
Upon arule for a mandamus calling upon the mayor, 
etc., of W. to declare the office of councillor lately 
held by J. void, as required by 1835 Act, s. 52, 
& to proceed to the election of another person to 
su ply such vacancy :—Held: (1) the office 
‘lately held by J.” was in fact filled up, & the 
time had, therefore, passed when it could be 
declared void; (2) the mandamus would not lie 
for a fresh election, for inasmuch as the council 
had not declared J.’s office void under 1835 Act, 
s. 52, the office was still full on Nov. 1; & J. was, 
therefore, a retiring councillor within 22 Vict. 
c. 35, 5. 8 (4), & under that sect. was properly 
declared to be re-elected to his office.—R. ¥. 
aoe aee CorRPN. (1876), 35 L. T. 594; 41 

495. P. 494; RB. v. Boor 11903] 2 oo 

Compare No. 284, ante. 

290. Composition ‘‘ by deed ’’ — What is 
included.|-—Pltf., an alderman of a borough, made 
& composition with his creditors, but executed no 
compositon deed; nor were any composition 
Pre ceedings taken under Debtors Act, 1869 (c. 62). 

@ had, however, executed a bill of sale, duly 
registered, to a person not a creditor, to secure & 
sum of money advanced by him to meet the amount 


of the composition. A meeting of the corpn. of 
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the purpose of declaring the office held by plti. 
void under 1835 Act, s. 52, & Debtors Act, 1869 
(c. 62), 8.21, & electing asuccessor. An injunction 
was granted, at the instance of pltf., restraining 
the corpn. from proceeding under their notice, 
on the ground, that, having regard to the express 
words of the sects., pltf. had not become dis- 
qualified from holding  office.—ASLATT v. 
SOUTHAMPTON CoRPN. (1880), 16 Ch. D. 143; 
50 L. J. Ch. 31; 43 L. T. 464; 453. P. 111; 29 


W.R. 117. 
Annotations :—Mentd. Donahoo v. L. G. Board (1882), 46 
L. T. 300; North London Ry. v. G@. N. Ry. (1883), 11 
Q. B. D. 30; London & Blackwall Ry. v. Cross (1886), 
31 Ch. D. 354; Holland v. Dickson (1888), 37 Ch. D. 669 ; 
Richardson v. Methley School Board, [1893] 3 Ch. 510; 
Harris v. Beauchamp, [1894] 1 Q. B. 801. 


291. Resignation tendered before petition 
filed—No action taken on resignation.]—S. served 
as town councillor for the T. ward from 1877 
to July 21, 1880, when he left at the office of the 
town clerk a notice of resignation addressed to the 
mayor & council. No action was taken thereon 
by the council, & no fine paid or tendered by S. 
S. did not sit in council or vote after the date of 
the notice. On the following day S. filed a petition 
for liquidation. In Aug. a composition was 
accepted by the creditors of S. S. did not pay his 
debts in full. At an election of town councillors 
for the T. ward in Nov. 1884, S. was returned. 
The objection was then taken that S. was dis- 
qualified, he having been in liquidation when he 
was a member of the council, & not having paid 
208. in the pound :—Held: (1) the objection was 
valid ; (2) where a statute provided that in a given 
event persons should be re-eligible for election, 
that was tantamount to saying that they should 
be disqualified until they complied with the con- 
ditions of requalification.—FUTCHER v. SAUNDERS 
(1885), 49 J. P. 424. 

292. ——— Resignation tendered after composition 
—Whether effective.|-HARDWICK v. Brown, No. 
281, ante. 

-.|\—Compare Nos. 10-12, ante. 

293. Duration of disqualification — Effect of 
statutory provision for eligibility.|—FurcuHErR v. 
SAUNDERS, No. 291, ante. 

See, also, No. 289, ante. 

By absence.|—Compare Nos. 23~26, ante. 

By resignation.|—See Sect. 1, sub-sect. 7, F., ante. 

ee that office void.|—See 1882 Act, 
s. (2). 

294. Necessity for.]— Previous to the 
annual election of councillors in Nov., in a borough 
divided into wards, the mayor published a notice 
purporting to be made with the concurrence of the 
aldermen & assessors, to the effect that two 
vacancies were to be filled up, one in the room of 
A., going out by rotation, & one in the room of 
C., who had been declared a bkpt. The council 
had not declared the office of C. to be void, or 
given any notice thereof. At the election two 
hundred & fifty burgesses voted for two candidates 
jointly, & one hundred & twenty voted for a third 
singly :—Held: the votes given for the two 
candidates were thrown away, & the third 
candidate to whom the one hundred & twenty 
votes were given was duly elected.—R. v. LEEDS 
CoRPN. (1838), 7 Ad. & El. 963; 3 Nev. & P. K. B. 
145; 1 Will, Woll. & H. 23; 71L. J. Q. B. 80; 
2J. P. 71; 2 Jur. 345; 112 E. R. 733. 














295. ——.J]—HarpDWICK v. Brown, No. 
281, ante 

296. ——.J—R. v. WELCHPOOL CORPN., 
No. 289, ante. 


On bankruptcy of office.] — See, 


the borough having been summoned by notice for | now, Bankruptcy Act, 1883 (c. 52), a. 34. 
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Sect. 1.—The municipal corporation: Sub-sect. 8, 
A. & B. (a) & (8) 7.) 


SuUB-SECT. 8.—CORPORATE PROPERTY. 
A. In General. 


Definitions — Corporate land.J—See 1882 Act 
s. 7 (1). 

——— Corporate stock.]—See 1882 Act, s. 118 (1). 

297. What is included— Town bell.!— Under 
1835 Act, s. 65, the council have power to require 
from a common crier, as a ministerial or executive 
officer of the borough, the delivery up of the town 
bell, as part of the goods of the body corporate ; 
such crier having been appointed by the old 
corpn., & having been removed from office upon 
the election of the council under the Act, & in 
case of refusal, he may be proceeded against by 
summary conviction before the justices of the 
borough, in the manner pointed out in s. 60.— 
BAYLIS vy. STRICKLAND (1840), 1 Man. & G. 591; 
1 Scott, N. R. 540; 10 L. J. M. C. 61; 4 Jur. 
823; 133 E. R. 469. 

Annotation :—Mentd. Joncs v. Gurdon (1842), 2 Q. B. 600. 

Hustings.|—Sec No. 299, post. 

298. Nature of estate—In land.jJ—True it is, 
that land given to a mayor & commonalty is fee 
simple, & the reason is because they are per- 
petual, & if the estate be not limited, they shall 
take according to their continuance (DODE- 
RIDGE, J.).—-MARSH v. NEWMAN (1625), Poph. 
163; 79 E. R. 1261; sub nom. NEWMAN v. MARSH, 
Lat. 14. 

299. Vesting of property —In whom vested.|— 
Hustings were erected in a borough at the expense 
of the candidates for a seat in Parliament. They 
were much injured by the populace, & repaired 
by the candidates. The mayor brought an action 
under Seditious Meetings Act, 1817 (c. 19), against 
two of the inhabitants to recover the amount of 
the damages :—Held: the property in the hust- 
ings was not in the mayor, who, therefore, could 
not maintain an action, even if it had been a 
building.— ALLEN v. AYRE (1823), 3 Dow. & Ry. 
K. B. 96; 1L. J. 0.8. K. B. 204. 

300. Under P. H. Act, 1875, s. 310.}— 
(1) The words ‘‘ council of such borough ”’ in the 
above sect. mean the mayor, aldermen, & bur- 
gesses acting by the council. 

(2) The effect of the sect., therefore, is that, 
when the district of a local board is incorporated 
as a borough all the property of the board, in- 
cluding property acquired by them by purchase 
after the passing of the Act, vests at once in the 
corpn., without the necessity of any conveyance 
or transfer. In such a case the Bank of England 
are bound, on the request of the corpn., to register 
in their corporate name Govt. stock previously 
standing in the books of the bank in the name of 
the local board, without requiring any transfer 
to be executed.—HypbrE Corpn. v. BANK OF ENG- 
LAND (1882), 21 Ch. D. 176; 61 L. J. Ch. 747; 
46 L. T. 910; 30 W. R. 790. 

Annotation :—As to (1) Apld. Re Leeds Inatitute of Science, 
Art & Literature & Leeds City Council, [1909] 1 Ch. 500. 
Sce, generally, CORPORATIONS, Vol. XIII., pp. 

369, 370, Nos. 1010 et seg.; & compare Epuca- 

TION, Vol. XIX., p. 554, No. 10. 


301. Under P. H. Act, 1875, s. 310— 
Whether conveyance or transfer necessary.|— 


pa CORPN. v. BANK OF ENGLAND, No. 300, 
ante. 

















Soil of highways.|—See Hiaiways, Vol. 
XXVI., pp. 329 et seq. he 

-———— Property vested in members of corporation 
as governors of charity.|—Sec No. 252, ante. 
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802. Whether property held as trustees —- Com- 
mon vested in corporation—Subject to common 
rights of freemen.]—The municipal corpn. of L. as 
lords of the manor, had the soil of a common 
vested in them, while the freemen had a right of 
common only. The corpn. repaired the fences, 
appointed wardens, & managed the common, 
but they derived no profit from it, the expenses 
being paid out of the corporate funds, & there 
being no return :—Held: the corpn., & not the 
freemen, were ratable, but inasmuch as they 
derived no profit the rate must be reduced to 
nothing. 

Since the Municipal Corporation Act the 
freemen have been entirely detached from the 
corporate body. They are now no longer a part 
of the municipal corpn. (CocKBURN, C.J.).— 
LINCOLN CORPN. v. HOLMES COMMON OVERSEERS 
(1867), L. R. 2 Q. B. 482; 8 B. & 8. 3244; 36 
L. J. M. C. 733; 16 L. T. 7893; 31 J. P. 6453 15 
W. R. 786. 

Annotations :-—Refd. R. v. Rhymney Ry. (1869), L. R. 4 
Q. B. 276; Winstanley ». North Manchester Overscers, 
[1910] A. C. 7. Mentd. Hare v. Putney Overscers (1881), 
7 Q. B.D. 223; L. C. C. v. Lambeth Churchwardens, 


etc., [1896] 2 Q. B. 25; Roberts v. Poplar Metropolitan 
Borough Assossment Committec, [1922] 1 K. B. 25. 


.|—See, also, CORPORATIONS, Vol. XIIL., 
p- 370, Nos. 1020, 1021. 

803. Protection of property — Rights to prevent 
acquisition of easement of light—-Over open spaces 
held as trustees.|——-A local authority acting under 
statutory powers is entitled by a screen or other 
suitable means to prevent anything which may 
interfere with the free use by the public of an open 
space of which it is the trustee, & to prevent 
thereby the acquisition of an easement of light or 
other adverse right over such space by an adjoin- 
ing owner.—PADDINGTON CORPN. v. A.-G., [1906] 
A.C. 1; 75 L. J. Ch. 4; 93 L. T. 673; 70 J. P. 
41; 54 W. R. 317; 22 T. L. R. 55; 50 Sol. Jo. 
41; 4L G. R. 19, H. L.3 revsg. S. C. sub nom. 
BOYCE v. PADDINGTON Borouait CoUNCIL, [1903] 
2 Ch. 5586, C. A. 

Annotations :—Mentd. Heath’s Garage ». Hodges (1915), 


is rk R. 195; Hurley v. Stepney B. C. (1923), 67 Sol. 
QO. e 


See, generally, OPEN SPACES. 

804. Alienation of property before incorporation 
—Right of corporation to question.|—A Royal 
Charter must be assumed to be valid, unless pro- 
ceedings are taken to set it aside; & the Ct. of 
Ch. is not the proper ct. in which to try the validity 
of the charter. 

The 1835 Act enables the town council of 
boroughs mentioned in the schedule to call in 
question any collusive alienation of the corporate 
property prior to June 5, 1835. Municipal Cor- 
porations Act, 1837 (c. 78), s. 49, enables the Crown 
to grant charters to other towns, extending to 
them ‘all the powers & provisions’”’ of 1835 
Act. The Crown having granted such a charter 
in 1861 :—Held: all the clauses of the first Act 
were applicable & the right of questioning collu- 
sive alienation could be carried back to the date 
of the charter, but not further.—A.-G. v. AVON 
Corpn. (1863), 33 Beav. 67; 2 New Rep. ; 
8L. T. 594; 27 J.P. 757; 9 Jur. N.S.1117; 11 
W. R. 709; 55 E. R. 291; on appeal, sub nom. 
A.-G. v. AVON (OTHERWISE ABERAVON) CoRPN., 3 
De G. J. & Sm. 637, L. JJ. ' 
arr :—Mentd. Evans v. Bagshaw (1870), 39 L. J. 


305. —— ———_ Information brought before 
grant of charter.]|—-If there be no title to sue at 
the time of filing an ori bill or information, 
a decree cannot be founded upon a subsequently 
acquired right brought forward by supplemental 
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bill, for there must be a right of suit when the 
litigation commenced; & a supplemental bill is 
prey the continuance of a suit already insti- 
ua e 
, The portreeve, etc., of A. were a corpn. from time 
immemorial, owning freehold estates & a town 
hall, & were not made subject to the provisions 
of 1835 Act. By a local Act, the portreeve, etc., 
were empowered to construct a market, market- 
place, etc., & to levy & receive rents & tolls, which 
were to be applied, (a) in defraying the costs of 
obtaining the act; (5) in making & maintaining 
the buildings & in paying off borrowed moneys ; 
&, (c) to such objects as the portreeve, etc., should 
think fit. In 1860, pending an application by 
the inhabitants for a charter of incorporation, 
the portreeve, etc., sold all their property, except 
the town hall & the market, etc. » constructed under 
the above-mentioned Act, & early in 1861, after 
an intimation that the Lord President would 
recommend the Queen to grant the charter, they 
sold the town hall, & agreed to let the rents & 
tolls of the market to J. for fifty years, at an annual 
rent of £5 in consideration of a fine of £600. 

On Mar. 15, 1861, the original information was 
filed, praying a declaration that the portreeve, 
etc., were not authorised so to demise or lease the 
rents & tolls, & that any such demise or lease 
would be a breach of trust; & praying an in- 
Junction accordingly. On July 2, 1861, a new 
charter was granted to the inhabitants under 
Municipal Corporations Amendment Act, & on 
Feb. 6, 1862, the information was amended by 
making the mayor, aldermen & burgesses under 
the new charter defts., & praying a declaration 
that the markets, market-place, etc., & the lands 
belonging thereto, & all rights to levy rents & 
tolls, & all other the property & rights of the 
portreeve, etc., had become vested in the mayor, 
etc., under 1835 Act, etc.; that the portreeve, 
etc., might be decreed to deliver up possession 
thereof, & that inquiries & accounts might be 
directed to ascertain what property belonged to 
the portreeve, etc., at the date of the new charter. 
The portreeve, etc., insisted that there was no 
trust, for the benefit of the inhabitants, & the ct. 
having come to the conclusion that this was so 
except as to the property under the local A. Act: 
—Held: (1) adecreein conformity with the prayer 
of the amended information, must be discharged ; 
(2) no relief to enforce rights arising under the new 
charter could be given upon an information filed 
before the grant of that charter ; & the only decree 
that could be made upon the information was to 
restrain leases of the market property upon fine. 
—A.-G. v. AVON (OTHERWISE ABERAVON) CORPN. 
(1863), 3 De G. J. & Sm. 637 ; 2 New Rep. 564; 
33 L. J. Ch. 172; 9 L. T. 187 ; 27 J. P. 757, 758 
11 W. R. 1050; 46 EB. R. 783, L. JJ. 
Anaiation Ae to (1) Refd. Evans v. Bagshaw (1870), 39 

806. Rating ~~ Property producing no profit— 
ie aleerd subject to ae rights of freemen.) 
make ORPN. v. Ho - 
BEERS, No. 802, ante. eee erence sate 


See, generally, Rares & RATING. 
VII. SECT. 1, SUB-SECT. 8.— 
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Execution against—For debts of former corpora- 

er —See EXECUTION, Vol. XXI., p. 423, Nos. 
0, 51. 

B. Real Property. 

(a) Acquisition. 

By purchase—Power to acquire.|—Scee 1882 Act, 
ss. 105, 107. 

Open spaces & recreation grounds. |- 
See OPEN SPACES, 
Compulsory acquisition.|—See, generally, 
Part II., Sect. 5, ante. 
Consent of Ministry of Health.|—See 1882 
Act, 8. 107 (i) ; 1888 Act, s. 72; Ministry of Health 
Act, 1919 (c. 21). 

807. Restrictive covenants—Power to enter 
into—Covenants limiting general statutory powers. 
—When a corpn. purchases land by agreemen 
for any of the purposes for which it is authorised to 
pai aay land by Public Health or other public Acta, 
or by its special local Acts, it is not ultra vires for 
the corpn. to enter into covenants with the vendor 
restricting the erection of buildings upon the land 
purchased, which it might erect under other 
powers given to it for the benefit of the public, 
provided that such restrictions do not prevent the 
user of the land for the particular purposes for 
which it was acquired.—STouURCLIFFE ESTATES 
Co., Lrp. v. BOURNEMOUTH COoRPN., [1910] 2 Ch. 
12; 79 L. J. Ch. 455; 102 L. T. 629; 74 J. P. 
289; 26 T. L. R. 450; 8 L. G. BR. 595, C. A. 

308. By lease — Short lease of foreshore—For 
purposes of authorised oyster fishing.|Where a 
municipal corpn., empowered by charter to hold 
lands, tenements & hereditaments, & goods & 
chattels, has obtained an order from the Board 
of Trade conferring a right of regulating an oyster 
fishery under Sea Fisheries Act, 1868 (c. 45), it 
may lawfully take a lease of the foreshore of the 
fishery to enable it to carry out the purposes of 
the order.—TRuRO CorPN. v. Rowe, [1902] 2 
K. B. 709; 71 L. J. K. B. 974; 87 L. T. 386; 66 
J.P. 821; 51 W.R. 68; 18 T. L. R. 820, C. A. 
Annotation :—Mentd. Foster v. Warblington U. D. C., [1906] 

1K. B. 648. 

Whether subject to Mortmain Acts.] — See 
CHARITIES, Vol. VIII., p. 284, Nos. 595, 596, 600. 

309. Restraint on— Corporation closely con- 
nected with governing body of charity—Acquisi- 
tion by corporation from charity restrained.|—A 
hospital having a corporate character was estab- 
lished in close connection with a municipal corpn. 
The ex-mayor was to be the governor, the masters 
& assistants were elected from the corpn., & the 
mayor & aldermen were visitors :—Held: the 
corpn. & hospital were, in equity, incapable of 
contracting, & a purchase by the corpn. of pro- 
perty belonging to the hospital was set aside.— 
A.-G, v. PLyMoUTH CoRPN. (1845), 9 Beav. 67; 
15 L. J. Ch. 109; 8L. T. O. S, 34; 50 BH. R. 268. 


(b) Alienation. 
i. In General. 
Approval by Ministry of Health.]—See 1882 Act, 
ss. 108 (1) (2), 109; 1888 Act, 8. 72; Ministry 
of Health Act, 1919 (c. 21), s. 3 (1). 
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Sect. 1.—The municipal corporatton: Sub-sect. 8, 
B. (b) i., ti. & iii.) 
Necessity for—To restrictive covenants.|— 
See No. 814, post. 
Effect of local Act.)—See No. 312, 





post. 
Grant of new lease on surrender of old.]} 
—See No. 824, post. 
To mortgage.|—See Nos. 326, 827, 
post. 


310. ——— Effect of—-Limited to transaction for 
which approval sought.]|—The consent of the Lords 
Comrs. of the Treasury to the alienation of the 
property of a corpn. required by 1835 Act, s. 94, 
can authorise no alienation or charge of the cor- 
porate property further than is specified in the 
memorial on which it is founded.—ARNOLD v. 
GRAVESEND CORPN., PALLISTER v. GRAVESEND 
CorPN. (1856), 25 L. J. Ch. 776; 27 L. T. 0.8. 
a 20 J. P. 611; 2 Jur. N. S. 706; 4 W. R. 
Annotation :-—Reld. Davis v. Leicester Corpn., [1894] 2 

Ch. 208 


See, also, No. 314, post. 

811. Illegal alienation — Whether Statutes of 
Limitation apply.J—In the year 1850 an Act was 
passed to enable comrs. (appointed under a local 
Act), for managing the affairs of B. to purchase 
the P. estate. By the Act, the comrs. were 
expressly prohibited from letting or selling any part 
of the property to be so acquired by them without 
the consent of the vestry. In 1854, the town of 
B. was incorporated, & in 1855 the powers & pro- 
perty of the comrs. under the local Act were 
transferred to the corpn. Down to the year 
1853 the guardians of the poor of B. had had the 
use of offices in the town hall. On Mar. 7, in that 
year they removed (by arrangement with the 
comrs.) to buildings which formed part of the P. 
estate, in the adaptation of which to their pur- 
poses they expended a considerable sum of money ; 
& they continued in the exclusive occupation of 
their new offices without payment of rent or any 
acknowledgment of title in the comrs. or the 
corpn., down to Nov. 19, 1879, when an action 
was brought by the latter to recover possession : 
—Held: inasmuch as the guardians had had the 
exclusive possession of the offices for more than 
twelve years, assuming their relation to the corpn. 
to have been that of tenants at will, the claim of 
the corpn. was barred by Stat. Limitations not- 
withstanding the prohibition against letting or 
selling without the consent of the vestry, con- 
tained in the local Act.—BRIGHTON CORPN. v. 
BRIGHTON GUARDIANS (1880), 5 C. P. D. 368 ; 49 
L. J. Q. B. 648; 44 J. P. 683. 
Annotations :—Consd. Bobbett v. 8. E. Ry. (1882), 9 Q. B. D. 


424 ™©-fd. Wimbledon utney Comm - 
vators v Nicol (1894), 10 T. L. QR. O17. eae ere 


Before incorporation.;—See Nos. 304, 305, 





ante. 


ii. By Sale. 

312. Necessity for approval— Ancient estates 
vested in former corporation—Effect of local Act.) — 
The approval of the Local Govt. Board, to lie 
sale of corporate land required by 1882 Act, as 
amended by 1888 Act, is still necessary to the sale 
by the Plymouth Corpn. of lands forming part 
of the ancient estates which were vested in the 
So eerie tea Aa a Uae 


the property of a municipal corpn. 
it is necessary that a bye-law of the 
anane snow!” be passed, even though 


-__ _--..- thereto has been obtained r. Sale by 
originally in an informa) mannor,— mit , 
GRAND JUNOTION Ry. Co. v. COUNTY vee of @:m 


OF HasTinGs (1877), 25 Gr. 40.—CAN., 
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former corpn. by virtue of an Act of 18 Hen. 6. 
The result of al Govt. Board’s Provisional 
Order Confirmation (No. 18), Act, 1914 (c. clxxxiii), 
& the local Act of 1915, has been to place the pre- 
sent corpn. of Plymouth in the same position 
with regard to the various properties derived 
from the former corpa. as that corpn. econpes 
apart from the provisions of these Acts. ut 
the restrictions on sale of their ancient lands was 
not, as regards the former corpn., removed by 
8. 18 of the local Act of 1898, the scope of that 
Act being limited to the statutory undertakings 
of the corpn. & the object of s. 13 being only to 
free land acquired for such undertakings &— 
semble—only from obligations imposed by such 
Acts as the Lands Clauses Acts.—Re PLYMOUTH 
CoRPN. & WALTER, [1918] 2 Ch. 354; 87 L. J. 
Ch. 635; 119 L. T. 626; 823. P.273; 16L.G.R. 
793, C. A. 

———.]—See, generally, Sect. 1, sub-sect. 8, B. 
(b) i., ante. 

313. Consideration — Perpetual yearly  rent- 
charge—Whether allowed.|—A municipal corpn. 
has power under 1882 Act to dispose of its cor- 
porate lands, with the approval of the Local 
Govt. Board, in consideration of a perpetual 
yearly chief rent charged upon the lands.— 
ScARBOROUGH CORPN. v. COOPER, [1910] 1 Ch. 
68; 79 L. J. Ch. 38; 101 L. T. 652; 74 5. P. 
44; 26T. L. R. 88; 8 L. G. R. 54. 

314. Sale subject to restrictive covenants— 
Whether binding on corporation—Statutory ap- 
proval of covenants not tare et Mar. 1888, 
@ municipal corpn. offered for sale by auction, in 
lots some of their corporate land, subject to special 
conditions restricting the right of each purchaser 
to build on his lot. At the auction none of the 
lots were sold. In June, 1888, pltf. entered into 
a contract to purchase two of the lots, red lins to 
the conditions. The proper steps were en to 
obtain the approval of the Treasury, which 1s 
required by 1882 Act, ss. 108, 109, to enable a 
municipal corpn. to sell their corporate land ; 
& that approval was given in the ordinary way by 
two Lords of the Treasury joining in the convey- 
ance to pitf. The conveyance contained a cove- 
nant by pltf. in the terms of the restrictive condi- 
tions, but there was no reference to those condi- 
tions, or to the previous abortive sale. There was 
no covenant by the corpn. binding them by the 
conditions as regarded the unsold lots. & the 
Treasury were not, before they gave their approval, 
informed that the corpn. would be liable to any 
such restriction. The corpn. afterwards con- 
tracted with the trustees of a church to sell to 
them two others of the lots, & authorised them to 
build on those lots in a manner inconsistent with 
the conditions :—Held: (1) if the corpn. had been 
ordinary individuals, they would have been bound 
by the original building scheme, & they, & the 
trustees, who had purchased with notice of the 
scheme, must have been restrained from building 
or permitting building on the lots purchased by 
the trustees, in a manner inconsistent with the 
conditions ; but (2) the Treasury had only given 
their approval to what was to be found in the 
conveyance, & they had not sanctioned the dis- 
position by the corpn. in favour of pltf. of any 
right over other land than that which was con- 


an action Hes against them by the 
corpn. for any loss incurred thereby.— 
TOWN OF NEW GLASGOW tv. BROWN 
(1907), 39 8. CO. R. 586.—OAN. 

t. Sale to other than highest bldder. 
—~Where the action of & municipa 
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veyed tohim. & consequently neither the corpn. 

nor the trustees could be restrained from violating 

the conditions.—Davis v. LEICESTER OORPN., 

[1894] 2 Ch. 208; 63 L. J. Ch. 440; 70 L. T. 

599; 42 W. R. 610; 10 T. L. R. 385; 38 Sol. 

Jo. 862; 7 RR. 609, C. A. 

Annotations :—As to (1) Refd. Holford v. Acton U. C., [1898] 
2 Ch. 240; Canterbury Corpn. v. Cooper (1908), 99 L. T. 
612. 48 to (2) Refd. Lambeth Corpn. v. South London 
Electric Supply Corpn. (1907), 96 L. T. 440. 
Application of proceeds of sale.|—See 1882 Act, 

ss. 114, 115. 

315. ——— Discharge of debts accruing since 
1835 Act.]—Where money, the produce of the sale 
of corpn. lands, has been paid into ct. under an 
Act of Parliament authorising the ct. to make 
such order concerning it, for the benefit of the 
parties interested, as the ct. shall think fit, it is 
not competent for the ct., since above Act, to order 
the principal money to be paid in discharge of 
corpn. debts accruing since the passing of that 
Act. The dividends only can be applied for that 
purpose. The trusts of above Act are applicable 
to personal as well as real estate.—Ez p. HYTHE 
CorpNn. (1840), 4 Y. & C. Ex. 55; 160 EB. R. 917. 


Annotation :—Refd. A.-G. v. Newcastle-upon-Tyne Corpn. 
&N. E. Ry. (1889), 60 L. T. 791. 
316. ——— Discharge of incumbrance—On other 


corporation lands.]|—All the lands of a municipal 
corpn. are held ‘‘ upon.the same or the like uses, 
trusts or purposes’”’ within Lands Clauses Con- 
solidation Act, 1845 (c. 18), s. 69, so that money 
paid for the compulsory purchase of one part of 
the lands of a municipal corpn. may be applied 
in the redemption of an incumbrance upon another 
part of the lands of the same corpn.—Re EASTERN 
CountTigs Ry. Co., Ex p. CAMBRIDGE CORPN. 
(1848), 6 Hare, 30; 5 Ry. & Can. Cas. 204; 12 
Jur. 450; 67 E. R. 1069. 

317, —— Payable out of borough fund.]— 
Money paid into ct. under Lands Clauses Consoli- 
dation Act, 1845 (c. 18), s. 69, by a railway co., 
for the purchase of lands belonging to the corpn. 
of D., was ordered to be applied in the payment 
off of mtges. of certain tolls & of bonds which had 
been given by the corpn. for moneys borrowed 
under the provisions of Baths & Washhouses Act, 
1846 (c. 74), 8s. 21, & were payable out of the 
borough fund, which fund was largely composed 
of the rents & profits of the real estates of the corpn. 
DERBY MUNICIPAL Estates (1876), 3 Ch. D. 
289; 24 W. R. 729. 

318. ——- Discharge of sums borrowed—Under 
Baths & Washhouses Act, 1846 (c. 74)—Payable out 
of borough fund.]|—Re DERBY MUNICIPAL ESTATES, 
No. 317, ante. 

319. Land subject to right of pasturage for 
freeman—Right of freemen to be heard on ap- 
plication for scheme.]—A railway co. took posses- 
sion of lands ison ya the corpn. of L., & over 
which the freemen of L. had a right of pasturage. 
The co. afterwards contracted with the corpn. 
to purchase the lands, & by an Act of Parliament 
it was provided, that such part of the purchase- 
money should be appropriated for the corpn., 
os the Ct. of*Ch., upon an application by them in 
he matter of the Act, ex p. the corpn., should 
direct, & that the residue should be appropriated 
or the permanent benefit of the freemen, as the 
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ct. should direct; & that seven days’ notice of 
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such aces should be given by fixing the 
same at the town hall of L. :—Held: a sufficient 
number of the freemen to form a fair representa- 
tion of the whole should be served with a petition 
for appropriating this purchase-money.—Ez p 
LINCOLN CORPN. (1852), 6 Ry. & Can. Cas. 738 ; 
aa J. Ch. 621; 18 L. T. O. S. 298; 16 Jur. 

320. Not divisible among freemen.|— 
Every resident freeman of the borough of B. had 
the right of annually turning on to the freemen’s 
common, allotted under an Inclosure Act of 1795 
to the corpn., as trustees of the allotment, in lieu 
of certain rights of common of resident freemen, 
one head of stock, for a period fixed from time to 
time by the town council, subject to a payment 
areas fixed by the town council for every head 
of stock so turned on; this right was trans- 
ferable. 

A portion of the freemen’s common having been 
taken by a railway co., on a bill to obtain the 
direction of the ct. as to the application of the 
deg acess | -—Held: the present resident 
reemen were not entitled to have the corpus of 
the purchase-money divided amongst them, but 
that the proper course would be to invest the 
money in land, to be held in trust for the freemen 
from time to time resident within the borough, 
& in the meantime the money ought to be invested, 
& the dividends paid to such residents at the 
same time in each year as they had been accus- 
tomed to enter upon the enjoyment of their rights 
of common.—NasH v. CoomBs (1868), L. R. 6 
Kq. 51; 37 L. J. Ch. 600; 32 J. P. 612; 16 
W. R. 663. 
Annotations :—Refd. Richards v. De Winton, Richards v. 


Evans, {1901} 2 Ch. 566. Mentd. Austin v. Amhurst 
(1878), 26 W. R. 312. 


ili. By Lease. 
Renewal of lease.|—Sce 1882 Act, s. 110. 


321. Construction of statutory power.|— 
(1) 1885 Act, s. 95, which enables municipal 
corpns. to renew leases on a fine, in cases where 
sanctioned ‘‘ by ancient usage or by custom or 
practice,” at ‘‘a fine certain,’? or where they 
‘have ordinarily made renewal’? upon “an 
arbitrary fine,’’ is to be construed liberally. 

(2) The word “‘ renewal,’’ in 1835 Act, does not 
mean a mere custom to let on lease at different 
rents, & though the renewals need not be on pre- 
cisely the same terms, there must be such an uni- 
formity as to show that the same lease has been 
renewed. 

(3) Leases were granted by a municipal corpn. 
of the same property in 1778, 1798 & 1824, to the 
same lessee & his assigns, for twenty-one years, 
at a rent of 5s. In the two last instances alone a 
fine of 7s. 6d. had been taken. The covenants 
varied, & there was an interval of six years between 
the second & third, during which there was a 
yearly tenancy :—Held: the case did not come 
within s. 95 of Act, & a renewal could not be 
granted at an undervalue & on a fine.—A.-G. v. 
GREAT YARMOUTH CORPN. (1855), 21 Beav. 625; 
25 L. T. 0.8.5; 3 W. KR. 3809; 52 E.R. 1001. 

322, ——— Terms of renewal—Power to vary.}|— 
ste v. GREAT YARMOUTH CoRPN., No. 321, 
anle. 











@ municipal corpn. on their 
covenant to renew a lease, defts. 
pleaded that they had no authority to 
make the lease, as pitf., who was an 
inhabitant of the town, well knew 
when he took it; & that before the 
term expired a decree was obtained 


v. 
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Sect. 1.—The municipal corporation: Sub-sect. 8, 
B. (b) 4., ti. & iti] 
Necessity for—To restrictive covenants.|— 
See No. 314, post. 
Effect of local Act.|—See No. 312, 





post. 
Grant of new lease on surrender of old.]| 
—See No. 324, post. 
To mortgage.|—See Nos. 326, 327, 
post. 


310. Effect of—Limited to transaction for 
which approval sought.|—The consent of the Lords 
Comrs. of the Treasury to the alienation of the 
property of a corpn. required by 1835 Act, s. 94, 
can authorise no alienation or charge of the cor- 
porate property further than is specified in the 
memorial on which it is founded.—ARNOLD v. 
GRAVESEND CORPN., PALLISTER v. GRAVESEND 
CorPpn. (1856), 25 L. J. Ch. 7763; 27 L. T. 0.8. 
eae 20 J. P. 611; 2 Jur. N. S. 706; 4 W. R. 
Annotation :— ‘; : : 

ing mon Refd. Davis v. Leicester Corpn., [1894] 2 


See, also, No. 314, post. 

811. Illegal alienation — Whether Statutes of 
Limitation apply.]|—In the year 1850 an Act was 
passed to enable comrs. (appointed under a local 
Act), for managing the affairs of B. to purchase 
the P. estate. By the Act, the comrs. were 
expressly prohibited from letting or selling any part 
of the property to be so acquired by them without 
the consent of the vestry. In 1854, the town of 
B. was incorporated, & in 1855 the powers & pro- 
perty of the comrs. under the local Act were 
transferred to the corpn. Down to the year 
1853 the guardians of the poor of B. had had the 
use Of offices in the town hall. On Mar. 7, in that 
year they removed (by arrangement with the 
comrs.) to buildings which formed part of the P. 
estate, in the adaptation of which to their pur- 
poses they expended a considerable sum of money ; 
& they continued in the exclusive occupation of 
their new offices without payment of rent or any 
acknowledgment of title in the comrs. or the 
corpn., down to Nov. 19, 1879, when an action 
was brought by the latter to recover possession : 
—Held: inasmuch as the guardians had had the 
exclusive possession of the offices for more than 
twelve years, assuming their relation to the corpn. 
to have been that of tenants at will, the claim of 
the corpn. was barred by Stat. Limitations not- 
withstanding the prohibition against letting or 
selling without the consent of the vestry, con- 
tained in the local Act.—BriGHTon COoRPN. v. 
BRIGHTON GUARDIANS (1880), 5 C. P. D. 368 ; 49 
L. J. Q. B. 648; 44 J. P. 683. 


Annotations :—Consd. Bobbett v. 8. BE. Ry. (1882 »9Q. B.D. 
424. Refd. Wimbledon & Putney Ganon Cale 
7 


vators v. Nicol (1894), 10 T. L. I. 247. 
Before incorporation.,— See Nos. 304, 305, 





ante 


ii. By Sale. 

312. Necessity for approval— Ancient estates 
vested in former corporation—Effect of local Act.|— 
The approval of the Local Govt. Board, to the 
sale of corporate land required by 1882 Act, as 
amended by 1888 Act, is still necessary to the sale 
by the Plymouth Corpn. of lands forming part 
of the ancient estates which were vested in the 


the property of a municipal corpn 

it is necessary that a noe law of the 
corpn. should be passed, even though 
the title thereto has been obtained 
Oo y in an informal manner.— 
GRaND JUNCTION Ry. Co. v. COUNTY 
or Hastinas (1877), 25 Gr. 40.—OAN, 
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former corpn. by virtue of an Act of 18 Hen. 6. 
The result of seal Govt. Board’s Provisional 
Order Confirmation (No. 18), Act, 1914 (c. clxxxiii), 
& the local Act of 1915, has been to place the pre- 
sent corpn. of Plymouth in the same position 
with regard to the various properties derived 
from the former corpn. as that corpn. occupied 
apart from the provisions of these Acts. ut 
the restrictions on sale of their ancient lands was 
not, as regards the former corpn., removed by 
s. 13 of the local Act of 1898, the scope of that 
Act being limited to the statutory undertakings 
of the corpn. & the object of s. 13 being only to 
free land acquired for such undertakings &— 
semble—only from obligations imposed by such 
Acts as the Lands Clauses Acts.—Re PLYMOUTH 
Coren. & WALTER, [1918] 2 Ch. 354; 87 L. J. 
Ch. 635; 119 L. T. 626; 823. P.273; 16L.G.R. 
793, C. A. 

.|—See, generally, Sect. 1, sub-sect. 8, B. 
(0) i., ante. 

318. Consideration — Perpetual yearly rent- 
charge—Whether allowed.!—A municipal corpn. 
has power under 1882 Act to dispose of its cor- 
porate lands, with the approval of the Local 
Govt. Board, in consideration of a perpetual 
yearly chief rent charged upon the lands.— 
ScARBOROUGH CORPN. v. COOPER, [1910] 1 Ch. 
68; 79 L. J. Ch. 38; 101 L. T. 552; 74 J. P. 
44; 26T.L. R. 88; 8 L. G. R. 54. 

814. Sale subject to restrictive covenants— 
Whether binding on corporation—Statutory ap- 
proval of covenants not raid Mar. 1888, 
a municipal corpn. offered for sale by auction, in 
lots some of their corporate land, subject to special 
conditions restricting the right of each purchaser 
to build on his lot. At the auction none of the 
lots were sold. In June, 1888, pltf. entered into 
a contract to purchase two of the lots, subject to 
the conditions. The proper steps were taken to 
obtain the approval of the Treasury, which is 
required by 1882 Act, ss. 108, 109, to enable a 
municipal corpn. to sell their corporate land ; 
& that approval was given in the ordinary way by 
two Lords of the Treasury joining in the convey- 
ance to pltf. The conveyance contained a cove- 
nant by pltf. in the terms of the restrictive condi- 
tions, but there was no reference to those condi- 
tions, or to the previous abortive sale. There was 
no covenant by the corpn. binding them by the 
conditions as regarded the unsold lots. & the 
Treasury were not, before they gave their approval, 
informed that the corpn. would be liable to any 
such restriction. The corpn. afterwards con- 
tracted with the trustees of a church to sell to 
them two others of the lots, & authorised them to 
build on those lots in a manner inconsistent with 
the conditions :—Held: (1) if the corpn. had been 
ordinary individuals, they would have been bound 
by the original building scheme, & they, & the 
trustees, who had purchased with notice of the 
scheme, must have been restrained from building 
or permitting building on the lots purchased by 
the trustees, in a manner inconsistent with the 
conditions; but (2) the Treasury had only given 
their approval to what was to be found in the 
conveyance, & they had not sanctioned the dis- 
position by the corpn. in favour of pltf. of any 
right over other land than that which was con- 





an action lies against them by the 
corpn. for any loss incurred thereby.—. 
TOWN OF NEW GLASGOW v. BROWN 
(1907), 39 S. O. R. 686.—OAN. 

highest ante 
—Where the action of a scuniibe 
corpn. ip selling real estate of the 
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veyed to him. & consequently neither the corpn. 
nor the trustees could be restrained from violating 
the conditions.—Davis v. LEICESTER CORPN., 
[1894] 2 Ch. 208; 68 L. J. Ch. 4403; 70 L. T. 
509; 42 W. R. 610; 10 T. L. R. 385; 38 Sol. 
Jo. 862; 7 R. 609, C. A. 
Annotations :—A8 to ee Refd. Holford v. Acton U. C., [1898] 
2 Ch. 240; Canterbury Corpn. v. Cooper (1908), 99 L. T. 


612. As to (2) Refd. Lambeth Corpn. v. South London 
Electric Supply Corpn. (1907), 96 L. 1. 440. 


Application of proceeds of sale.|—See 1882 Act, 
ss. 114, 115. 

315. ——— Discharge of debts accruing since 
1835 Act.]—Where money, the produce of the sale 
of corpn. lands, has been paid into ct. under an 
Act of Parliament authorising the ct. to make 
such order concerning it, for the benefit of the 
parties interested, as the ct. shall think fit, it is 
not competent for the ct., since above Act, to order 
the principal money to be paid in discharge of 
corpn. debts accruing since the passing of that 
Act. The dividends only can be applied for that 
purpose. The trusts of above Act are applicable 
to personal as well as real estate.—Har »p. HYTHE 
Coren. (1840), 4 Y. & C. Ex. 55; 160 E. R. 917. 


Annotation :—Refd. A.-G. v. Newcastle-upon-Tyne Corpn. 
&N. E. Ry. (1889), 60 L. T. 791. 
316. ——— Discharge of incumbrance—On other 


corporation lands.|—All the lands of a municipal 
corpn. are held ‘‘ upon.the same or the like uses, 
trusts or purposes’’ within Lands Clauses Con- 
solidation Act, 1845 (c. 18), s. 69, so that money 
paid for the compulsory purchase of one part of 
the lands of a municipal corpn. may be applied 
in the redemption of an incumbrance upon another 
part of the lands of the same corpn.—Re EASTERN 
CouNTIES Ry. Co., Hx p. CAMBRIDGE CORPN. 
(1848), 6 Hare, 30; 5 Ry. & Can. Cas. 204; 12 
Jur. 450; 67 E. R. 1069. 

317. Payable out of borough fund.|— 
Money paid into ct. under Lands Clauses Consoli- 
dation Act, 1845 (c. 18), s. 69, by a railway co., 
for the purchase of lands belonging to the corpn. 
of D., was ordered to be applied in the payment 
off of mtges. of certain tolls & of bonds which had 
been given by the corpn. for moneys borrowed 
under the provisions of Baths & Washhouses Act, 
1846 (c. 74), 8. 21, & were payable out of the 
borough fund, which fund was largely composed 
of the rents & profits of the real estates of the corpn. 
~—Re DERBY MUNICIPAL ESTATES (1876), 3 Ch. D. 
289; 24 W. R. 729. 

318, ——— Discharge of sums borrowed—Under 
Baths & Washhouses Act, 1846 (c. 74)—Payable out 











of borough fund.]—Re DerBy MUNICIPAL ESTATES, 
No. 317, ante. 
819. Land subject to right of pasturage for 


freeman—Right of freemen to be heard on ap- 
plication for scheme.]—A railway co. took posses- 
sion of lands belonging to the corpn. of L., & over 
which the freemen of L. had a right of pasturage. 
The co. afterwards contracted with the corpn. 
to purchase the lands, & by an Act of Parliament 
it was provided, that such part of the purchase- 
money should be appropriated for the corpn., 
as the Ct. ofCh., upon an application by them in 
the matter of the Act, ex p. the corpn., should 
direct, & that the residue should be appropriated 
for the ea enene benefit of the freemen, as the 
ct. should direct; & that seven days’ notice of 


other than cheat their action.—PHILLIPS v. 
ELLEVILLE OITY pay 110. L. R. 
49.—CAN. 


. at ‘the ct. find 
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256; 70. W. R. 
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such application should be given by fixing the 
same at the town hall of L. :—~Held: a sufficient 
number of the freemen to form a fair representa- 
tion of the whole should be served with a petition 
for appropriating this purchase-money.—E2 p. 


LINCOLN CorPN. (1852), 6 Ry. & Can. Cas. 738 ; 
L. J. Ch. 621; 18 L. T. O. S. 298; 16 Jur. 
6. 
820. Not divisible among freemen.]— 








Every resident freeman of the borough of B. had 
the right of annually turning on to the freemen’s 
common, allotted under an Inclosure Act of 1795 
to the corpn., as trustees of the allotment, in lieu 
of certain rights of common of resident freemen, 
one head of stock, for a period fixed from time to 
time by the town council, subject to a payment 
annually fixed by the town council for every head 
of stock so turned on; this right was trans- 
ferable. 

A portion of the freemen’s common having been 
taken by a railway co., on a bill to obtain the 
direction of the ct. as to the application of the 

urchase-money :—Held: the present resident 

eemen were not entitled to have the corpus of 
the purchase-money divided amongst them, but 
that the proper course would be to invest the 
money in land, to be held in trust for the freemen 
from time to time resident within the borough, 
& in the meantime the money ought to be invested, 
& the dividends paid to such residents at the 
same time in each year as they had been accus- 
tomed to enter upon the enjoyment of their righta 
of common.-—-NasH v. CoomsBs (1868), L. R. 6 
Eq. 51; 37 L. J. Ch. 600; 32 J. P. 612; 16 


W. R. 663. 
Richards ». De Winton, Richards v. 


Annotations :—Refd. 
Evans, (1901} 2 Ch. 566. Mentd. Austin v. Amhburst 


(1878), 26 W. R. 312. 


iii. By Lease. 

Renewal of lease.|—Sce 1882 Act, s. 110. 

$21. —— Construction of statutory power.]— 
(1) 1835 Act, s. 95, which enables municipal 
corpns. to renew leases on a fine, in cases where 
sanctioned ‘‘ by ancient usage or by custom or 
practice,’ at ‘‘a fine certain,’’ or where they 
“(have ordinarily made renewal” upon “an 
arbitrary fine,’’ is to be construed liberally. 

(2) The word ‘ renewal,’’ in 1835 Act, does not 
mean a mere custom to let on lease at different 
rents, & though the renewals need not be on pre- 
cisely the same terms, there must be such an uni- 
formity as to show that the same lease has been 
renewed. 

(3) Leases were granted by a municipal corpn. 
of the same property in 1778, 1798 & 1824, to the 
same lessee & his assigns, for twenty-one years, 
at a rent of 5s. In the two last instances alone a 
fine of 7s. 6d. had been taken. The covenants 
varied, & there was an interval of six years between 
the second & third, during which there was a 
yeatly tenancy :—Held: the case did not come 
within s. 95 of Act, & a renewal could not be 
granted at an undervalue & on a fine.—A.-G. v. 
Great YARMOUTH CORPN. (1855), 21 Beav. 625; 
25 L. T. 0.9.5; 3 W. R. 809; 52 BK. R. 1001. 

322. Terms of renewal—Power to vary.|— 
A.-G. uv. GREAT YARMOUTH CORPN., No. 321, 
ante. 





against a municipal porba. on their 
covenant to renew a lease, defts. 
pleaded that they had no authority to 
make the lease, as pitf., who was an 
inhabitant of the town, well knew 
when he took it; & that before the 
term expired a decree was obtained 
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Sect. 1.—The municipal corporation: Sub-sect. 8, 
B, (6) tii. & iv., C. & De: sub-sect.9. Sect. 2: 
Sub-sect. 1, A. & B. (a) & (b).] 

328. What constitutes— Whether grant six 
years after expiry of lease.]—A.-G. v. GREAT YaArR- 
MOUTH CoRPN., No. 321, ante. 

$24. Surrender of old lease in consideration of 
grant of new—New lease invalid for want of 
statutory approval—Whether surrender operative. | 
—In 1892 deft. occupied certain premises under 
a lease granted in 1599 for the term of three hun- 
dred years, which would expire in ordinary course 
in 1899. The lease was granted at a rent of 8d. 
per annum, but for more than a hundred years 
the tenant had paid no rent. An action was 
brought against deft. for rent, but a compromise 
was arrived at by which deft. agreed to surrender 
the lease for three hundred years if she were given 
a new lease for her life free of rent. Accordingly 
she handed the old lease to pltfs. & received from 
them in 1892 what purported to be a lease of the 
premises to her, free of rent, but containing a 
covenant to repair. The approval of the Local 
Govt. Board to the lease of 1892 was not obtained, 
& that lease was, therefore, admittedly either void 
or voidable by reason of sect. 108 of 1882 Act, 
as amended by sect. 72 of 1888 Act. In an action 
to recover possession of the premises, deft con- 
tended that the lease of 1892 was invalid, that the 
old lease had been surrendered in 1892, that Stat. 
Limitations began to run in 1892, & that, there- 
fore, she was entitled to the freehold :—Held: 
(1) as the lease granted in 1892 was invalid there 
was no surrender of the old lease, &, therefore, 
Stat. Limitations did not begin to run until the 
expiration of the old lease in 1899, & pltfs. were 
entitled to recover possession of the premises ; 
(2) pltfs. were not estopped from setting up the 
invalidity of the lease of 1892 or from denying 
that the old lease had been surrendered.—CANTER- 
BURY CORPN. v. COOPER (1909), 100 L. T. 597; 
a J. P. 225; 53 Sol. Jo. 301; 7L. G. R. 908, 

A, 





iv. By Mortgage. 

325. Power to mortgage land— Whether surplus 
lands included—Lands acquired compulsorily for 
special purpose—Construction of local Act.]— 
(1) Where an Act of Parliament authorises a 
corpn. to mortgage its tolls, etc., this ct. had juris- 
diction to appoint a receiver of them, though no 
such express power is given by the Act. But the 
receiver over such property ought not to have 
committed to him any powers of management 
which ought properly to be exercised by the 
corpn. itself. 

_(2) Where one clause of an Act of Parliament 
directs specific acts to be done, but which acts 
would be included in the general terms of a sub- 
sequent prohibitory clause, the former clause is 
not controlled by the latter. 

An Act of Parliament gave a corpn. compulsory 
powers of purchasing land to make a market. 
Sect. 29 required it to sell the surplus not wanted, 
& to give certain parties a right of pre-emption, 
the produce to be applied ‘‘ to the purposes of the 
Act.” Sect. 30 gave the corpn. power to borrow 
on debenture, sect. 32 power to mortgage or sell 
any of its land ‘‘ for the purposes of the Act,”’ 
& sect. 83 provided that the Act should not em- 
power the corpn. to sell without the approbation 
of the Lords of the Treasury :—Held : (3) sect. 32 
Sera spaniel are nieny eit, 


inst them in chance f whi 
pitt. had notice before thicamnce was 


ly, 
eclaring that the land in question pe Eg 


dedicated for a market square 
that this lease had Sheer 
granted without authority, & should 
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thorise a mtge. of the surplus land for 
the cuteness of the Act, but it must be sold as 
directed by sect. 29; (4) a mtge. only of the lands 
of the corpn. required the assent of the Lords of 


the Treasury. 
(5) Debenture-holders 


titled part passu. 
ccapted to obtain an advantage over the rest 


means of an additional mtge. :—Held: it was 
oat DE WINTON v. BRECON CORPN. (1859), 
26 Beav. 533; 28 L. J. Ch. 698, 600; 33 L. T. 
O. S. 296; 23 J. P. 627; 6 Jur. N.S. 882; 53 
E. R. 1004; subsequent proceedings (1860), 28 
Beav. 200. 
Ons :— . Brecon Corpn. v. Seymour 
A 86 noe Gta, “Generally, Mentd. Gardner v. 

ESRC ACR Pace Si Rome 

Peer) ri ND: 201 ate v. Gas Coal Collieries, 

[1915] 2 K. B. 454. 

$26. Necessity for statutory assent — Statute 
requiring assent to sale.|——DE WINTON v. BRECON 
Corpn., No. 325, ante. 

327. Effect on judgment— Whether a 
charge on corporation lands.]|—Qu.: whether a 
judgment against a municipal corpn. operates as 
an equitable mtge. on its lands, 1835 Act for- 
bidding a mtge., except with the assent of the 
Lords of the Treasury.— BRECON CORPN. v. SEY- 
MOUR (1859), 26 Beav. 548; 28 L. J. Ch. 606; 
5 Jur. N.S. 1069; 7 W.R. 380; 53 E. R. 1010. 

-.|—See, generally, Sect. 1, sub-sect. 8, 
(b) i., anfe. 

328. Priority between mortgagees — Attempt to 
prefer one debenture-holder by mortgage— Whether 
valid.|—DE WINTON v. BRECON CorPN., No. 325, 
ante. 

329. Execution of judgment under mortgage— 
By appointment of receiver—Jurisdiction of court.} 
—DE WINTON v. BRECON CORPN., No. 325, ante. 


C. Charity Property. 

See 1882 Act, ss. 133-135. 

What is charitable trust property.) — See, 
generally, CHARITIES, Vol. VIII., pp. 255 et seq. 

330. ——— Property subject to payment for 
charitable purposes.|—Semble: if property .be 
granted to a corpn., subject to a payment for 
charitable purposes imposed by the grantor, this 
falls under the provisions of s. 71 of 1835 Act; & 
s. 68 applies, not to such property, but to cases 
where the payment has been made by the gift 
of the corpn. itself.—R. v. SANKEY (1836), 5 Ad. 
& El. 423; 6 Nev. & M. K. B. 839; 5 L. J. K. B. 
255; 111 E. R. 1226; sub nom. R. v. WILLIAMS, 
SANKEY, ETc., 2 Har. & W. 275. 


Annotation :-—Mentd. Newington L. B. v. Eldridge (1879), 
12 Ch. D. 349. 


331. ——— Borough lands let to burgesses at 
low fe acai v. STAFFORD Corpn., [1878] 


under the Act were to 
One debenture-holder 





e 


See, also, No. 802, ante; CHaritTizs, Vol. 
VIII., p. 373, Nos. 1807-1819; Corporations, 
Vol. XIII., p. 370, Nos. 1020, 1021. 

Evidence of charitable trust..—See CHARITIES, 
Vol. VIII., p. 335, Nos. 1227, 1228. . 

832. Vesting of property—In trustees other than 
the corporation—Property vested in trustees with 
power to fill vacancies—With consent of corpora- 
tion.|—A charity estate was vested in trustees, 
with the direction, that when the number was 
reduced to six, other trustees to the number of 
twelve or fourteen should be appointed by the six 
survivors, with the advice & consent of the high 





not be renewed :—Held: no defence. 
—WADE vt. BRANTFORD TOWN CORPN. 
(1860), 19 U. C. R. 207.—CAN. 
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bailiff & capital burgesses of the borough, who 
should always be of the number so to be appointed. 
By a subsequent charter from the Crown, the 
corpn. was converted into a high bailiff, alder- 
men, & assistants; & afterwards by 1835 Act, 
into a mayor, aldermen, & burgesses :—Held: 
neither 8. 71 nor s. 73 of the Act had any applica- 
tion to trustees of charity estates so chosen; the 
municipal corpn. of the borough appointed under 
the subsequent charter of the Crown, & also that 
appointed under the Act, stood in the place, & 
were entitled to the same ea power, authority, 
& discretion, with respect the charity estate, 
as the body formerly composed of the high bailiff 
& capital burgesses.—A.-G. v. PHILLIMORE (1840), 
9 L. 7 Ch. 338. 

333. ——~ Members of corporation also 
trustees of charity.|—Doxr d. Briston HOSPITAL 
(GOVERNORS) v. NoRTON, No. 252, ante. 
; On failure to prove existence of 
separate trustees.|—A.-G. v. CHESTER CORPN. 
(1849), 1 H. & Tw. 46; 13 L. T. O. 8. 397; 47 
Ie. R. 13820, L. C. 

See, further, CHARITIES, Vol. VIII., pp. 372, 











335. Control over appolntment of trustees— 
Power of consent vested in former corporation— 
Whether divested by 1835 Act.]—-A.-G. v. PHILLI- 
MORE, No. 332, ante. 

Liability for breach of trust—Committed by pre- 
decessors.|—--See No. 247, ante. 

——.]—See, generally, CHARITIES, Vol. VIII., 
pp. 379, 380, Nos. 1928-1930. 

Sale of property.]— See CHaRitIEs, Vol. VIII., 
p. 356, Nos. 1528-1531. 

By charity to corporation.]-—Sce No. 
309, ante. 


D. Protection of Open Spaces. 
Sce OPEN SPACES. 


SUB-SECT. 9.—CORPORATION BOOKS AND 
DOCUMENTS. 

Custody.]—See 1882 Act, 5.17 (3); &, generally, 
CORPORATIONS, Vol. XITI., p. 348. 

Right of inspection.|]—See, generally, CORPORA- 
TIONS, Vol. XIII., p. 349. 

By members.]—See, generally, CORPORA- 
TIONS, Vol. XIII., pp. 302 ef seq. 

—— In legal proceedings.}|—Sce, 
CORPORATIONS, Vol. XIII., pp. 422 et seq. 
Criminal proceedings. |—-Sce CRIMINAL 
Law, Vol. XIV., p. 440, Nos. 4657, 4658. 

336. Of minutes of proceedings under 1882 
Act, s. 233—Whether minutes of committees 
included.|—-By above sect. a burgess has the right 
to inspect minutes of proceedings of the muni- 





generally, 
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b. Ezercise—What must be cipal, COUNCIL 


con- 
sidered.}—In exercising ita legislative 
powers peer 3 with public utilities, 
wherein considerable money has been 
invested over a long perio 
a municipal council] cannot ign 
equitios which have thus arise 
CUNNINGHAM v. Crty OF NEw Werst- 
MINSTER (1912), 18 B. C. R. 188.—CAN. 

0, ———.}-—- GROSVENOR Sr. Pres- 
BYTERIAN CHURCH TRUSTEES 0. CITY 
CA ORONTO (1919), 45 D. L. R. 327.— 





bye-laws & 


own members, they not being ‘“‘ town- 
ship officers.”—Re Wriaut & MUNI- 
OF 
CORNWALL (1851), 9 U. C. R. 442 
CAN, 


.-— -]— Municipal 
cillors cannot vote salaries to t. 
selves, unless expressly authorised by 
statute.—TOWN OF AMHERST v. 
TOWN OF AMHERST ¥v. FILLMORE (1897), 22 

40 N.S. R. 154.—CAN, 10 


f. Power to grant bonua to muni- 
ctpal servant,}—Where a city’s charter 
authorises the city council ‘‘ to make 
tions for the peace 
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cipal council, but the Act docs not give the right 
in terms to a burgess to inspect minutes of pro- 
ceedings of a committee gia ton aes by the council. 
Burgesses of the city of M. being dissatisfied that 
on the minutes of the council no particulars 
appeared of the proceedings of committees ap- 
proved by the council, claimed the right to inspect 
all minutes of such committees :—Held: the 
burgesses had the right to inspect only such 
minutes of committees as were actually laid before 
the council for their approval.—WILLIAMS v. 
MANCHESTER CORPN. (1897), 45 W. R. 412; 138 
T. L. R. 299; 41 Sol. Jo. 8388, D. C. 
Enforcement.| — See, generally, CROWN 
PRACTICE, Vol. XVI., p. 316, Nos. 1283 et seq. 





Srct. 2.—GOVERNMENT OF THE MUNICIPAL 
BOROUGH. 
SuB-sEcT. 1.—THE COUNCIL. 
A. In General. 


Constitution——-Mayor, aldermen & councillors.|— 
See 1882 Act, s. 10 (2); Sub-sects. 2, 3, 4, post. 

Exercises powers of corporations.]|—See 1882 
Act, s. 10. 

Disqualification of members—For appointment to 
office under council.|—See 1882 Act, ss. 17 (1) 18 
(1), 25 (2). 


B. Powers. 
(a) In General. 

See, generally, P. UU. Act, 1875, ss. 10, 310; 
1882 Act, ss. 183-138. 

337. County borough — Power to transfer func- 
tions under adoptive Acts—As urban district council 
—Under 1894 Act, s. 62.|—-A county borough is an 
‘* urban district ’’ within above sect., & the borough 
council are accordingly entitled to exercise the 
powers conferred by that sect. upon the council 
of an urban district of transferring to themselves 
the functions of authorities under the adoptive 
Act.—KIRKDALE BuriaL Boarp v. LIVERPOOL 
CorRPN., [1904] 1 Ch. 829; 73 L. J. Ch. 529; 91 
L. T.28; 68 J.P. 289; 52 W. R. 427; 20T. L. R. 
406; 48 Sol. Jo. 396; 2 L. G. R. 763. 

Powers In respect of particular matters.]-—Sce 
the cross references at the head of this Title. 


(b) Limitation of Powers. 
See, generally, CORPORATIONS, Vol. XITI., pp. 354 
et seq. 

338. General rule — Limited by constitution.|— 
A dae body invested with statutory powers must 
take care not to exceed or abuse those powers, & 
must act in good faith within the limits of its 
authority. 

Where a corpn. under Public Health, London, 
Act, 1891 (c. 76), constructs public conveniences, 


from the city’s service.—BELLAMY v° 
CITY OF EDMONTON, [1921] 1 W. W. R. 
1132; 16 Alta. L. R. 213; 39 D. L. R. 
611.—CAN. 


g. Cost of illegal survey.}-—The 
survey being illegal, the municipal 
council had no power to pane a bye-law 
to levy the cost of {it.—SUTTON 
VILLAGE OF PORT CARLING, (1902), 

Cc. Ll. T. 1389; 3 0. L. R. 445; 
» WwW, R. 67.—CAN 
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Sect. 2.—Government of the municipal borough: 
Sub-sect. 1, B. (b) & (c) 4.) 

the mere provision in connection with such a 
convenience of a subway capable of being used as 
a thoroughfare under a crowded street is not 
evidence of bad faith or excess of authority. To 
establish such a case it would have to be shown 
that the corpn. constructed the subway as a means 
of crossing the street under colour of providing 
ublic conveniences.—WESTMINSTER CORPN. v. 
NDON & NORTH WESTERN Ry. Co., [1905] 
A. C. 426; 74 L. J. Ch. 629; 93 L. T. 148; 69 
J. P. 425; 54 W. R. 129; 21 T. L. R. 686; 8 
L. G. R. 1120, H. L. ; revsg. S. C. sub nom. LONDON 
& NorRTH WESTERN Ry. Co. v. WESTMINSTER 


CoRPN., [1904] 1 Ch. 759, C. A. 
Annotations + Apia. R. v. Brighton Corpn., Kz p. Shoosmith 
. 762. Refd. Conron v. L. C. C., [1922] 2 


(1807 ds 96 L. 

3389. Powers conferred by statute — Use of land 
as recreation ground—Use for fair not included.] 
Where, by an Act of Parliament, a corpn. were 
directed to cause a piece of land to be drained & 
levelled, & kept in a proper condition for purposes 
of public recreation, the ct. restrained the corpn. 
by injunction from permitting a cattle fair to be 
held on such piece of land.—A.-G. v. SOUTHAMPTON 
CoRPN. (1859), 1 Giff. 363; 29 L. J. Ch. 282; 1 
L. T. 155; 24J.P.131; 6 Jur. N.S. 36; 65 E.R. 
957. 


Annotations :—Distd. A.-G. rv. Teddington U. C., [1898] 
1 Ch. 66. Apld. A.-G. v. Hanwell U. C., {1900} 2 Ch. 377. 


340. -——- Provision of promenade & carriage 
drive—No power to use as motor race-track.]— 
By a local Act, passed in 1865, the corpn. of B. 
were authorised to make & maintain a carriage 
drive & a promenade, called ‘‘the parade,’ by the 
sea. It was provided by s. 13 of the Act that 
the carriage drive should be a public highway, 
by s. 17 that the parade should not be a public 
highway, & by s. 18 that the parade should be 
““kept & used exclusively for the purposes of 
recreation by persons on foot, & with or without 
carriages, in respect of which toll is authorised to 
be taken.”’ Sect. 19 authorised a toll of twopence 
for every bath-chair, etc., or like carriage driven 
by human power. By a later Act, passed in 1899, 
additional works were authorised, including a 
new carriage way, absorbing the original parade, 
a& new road with a tramway thereon alongside 
the said carriage way, & a new parade alongside 
the tramroad. By s. 7 it was provided that the 
corpn. might appropriate the whole or such part 
of the new parade as they might think fit for the 
exclusive use of foot passengers, & by s. 8 it was 
provided that the new road should be for the 
exclusive purpose of the tramways laid thereon. 
The parade was, in fact, used exclusively for foot 
passengers & bathchairs, etc. The corpn., in 
1906, gave their approval to motor car races being 
held on the parade, & gave permission for part 
of the tramway road to be used for the purpose 
of cars returning to the starting point. They 
also undertook to keep the portion of the parade 
over which the races were to be run clear of traffic, 
& to erect a barrier & provide the necessary police 
control. This action was brought by the A.-G., 
at the relation of a ratepayer, for an injunction 
to restrain the corpn. from organising or promoting | 


W. W. R. 467; 52 DZD. 
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motor races on the sea front :—Held:; the corpn. 
were in the position of trustees of the parade for 
limited public purposes, namely, for the purpose 
of use by foot passengers, perambulators, invalid 
carriages, & similar vehicles, & it was an abuse 
of the parade to allow it to be used for either horses 
or motor cars, & a fortivrit motor races.—A.-G. v. 
BLACKPOOL CORPN. (1907), 71 J. P. 478. 

In connection with soil of highway.]— 
See HIGHWAYS, Vol. XXVI., pp. 329 ef seq. 

On corporation as statutory undertakers— 
Electric lighting undertaking.|—See ELEctTRICc 
LIGHTING, Vol. XX., pp. 198 et seg. 

Tramway undertaking.]—Sce TRAM- 
ways & LIGHT RAILWAYS. 

Under Baths & Washhouses Acts.]—See 
PUBLIC HEALTH. 

-——— Power of justices under local Act—Except 
business of court of civil judicature.]—See 1882 
Act, 8. 138. 

841. —— Fixing salary of clerk of 
the court excepted.|—By a local Act of Parlia- 
ment, a Ct. of Requests was created at B., & 
certam fees, according to a table therein contained, 
were fixed to be paid to the assessor & officers of 
the ct., with power for the justices of the peace 
for the said city, at any general quarter sessions 
of the peace, to lessen or reduce them. By 
6 & 7 Will. 4, c. 105, s. 8, it is enacted, “ that 
everything provided in any local Act of Parlia- 
ment, to be done by the justices, or by some 
dialect class or description of members of such 

ody corporate, being justices at some ct. of general 
or quarter sessions assembled, & which does not 
relate to the business of a ct. of criminal or civil 
judicature, shall & may be done by the council 
at some quarterly meeting of the council.’’ The 
town council of B., acting under 1835 Act, s. 124, 
& 6 & 7 Will. 4, c. 105, s. 8, by an order of council, 
reduced the fees payable to the assessor & clerk 
of the ct. :—Held: the regulation of the fees of 
the Ct. of Requests was a matter relating to the 
business of a ct. of civil judicature, & the town 
council had no authority to interfere with it.— 
PALMER v. POWELL (1840), 6 M. & W. 627; 
9L. J. Ex. 209; 4 Jur. 825; 151 E. R. 563. 

342 Power to levy rates — Whether price 
of land compulsorily acquired applicable to purposes 
of rates.)—The corpn. of L. were empowered by a 
local Act to erect offices for the transaction of their 
public business, & to make rates for the purposes 
of the Act, & to borrow money on the security 
of the rates. A railway co. having taken other 
property of the corpn., not consisting of buildings, 
the corpn. petitioned that the purchase-money 
which had been paid into ct., under Lands Clauses 
Consolidation Act, 1845 (c. 18), might be applied 
in part payment of the expenses of erecting the 
offices :—Held: such an application of the money 
ought not to be ordered, as it could only be 
directed where there were special circumstances 
showing it to be beneficial to all parties interested. 
—Ez p. LIVERPOOL CORPN. (1866), 1 Ch. App. 
596; 35 L. J. Ch. 655; 14L. T. 785; 12 Jur. N, 8. 
Uke Reis bei 906, L. JJ. 

nnotaiion :— ° : 

ee sia. Pld. Re Johnson's &cttlmts. (1869), L. R. 

See, generally, COMPULSORY PURCHASE OF 
Vol. XI., pp. 236 et seq. rae 
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843. Election to proceed under statute—Limited 
by statute.|—Where the members of a corpn. elect 
to proceed under their Local Govt. Act, instead 
of asserting their common law right as a corpn., 
they will be bound to proceed according to the 

rovisions of such Act. Thus, although there may 

ea clear right at law to change the site of a market 
in the corpn. of a borough, if the corpn. proceeds 
under the Act to change such site, & transfer & 
regulate the market, they must not exceed the 
powers conferred upon them by such Act of Parlia- 
ment, although less extensive than their rights at 
common law.—ELLIs v. BRIDGNORTH CORPN. 
(1861), 2 John. & H. 67; 41. T. 112; 25 7. P. 
324; 9W.R. 331; 70 E. BR. 078. 
Annotations :—Apld. Manchester Corpn. v. Peverley (1876), 


22 Ch. D. 294, n. Refd. Morpeth rpn. v. Northumber- 
land Farmers’ Auction Mart Co., [1921] 2 Ch. 154. 


844. Authority bound by acts of predecessors.]— 
I’. had applied to the local board of E. to be 
registered as keeper of a common lodging-house, & 
the board resolved, on June 4, that F. be registered. 
The clerk did not make the entry in the register, 
as he found afterwards that no inspection had 
taken place, & the inspector, afterwards visiting, 
reported against the registration. Meanwhile E. 
became a borough, & then the town council 
resolved that F. be not registered. F. was then 
summoned for keeping, without registration, a 
common lodging-house :—Held : the justices were 
right in dismissing the summons, for that the 
omission of the clerk, on June 4, was no justifica- 
tion for prosecuting F.; F. had been substantially 
registered, & the town council were concluded by 
the first resolution of the local board.—CoLgs v. 
FIBBENS (1884), 52 L. T. 358; 49 J. P. 308, D.C. 


(c) Exercise of Powers. 
i. In General. 

345. Discretionary powers — Must be according 
to law.|—Wheresoever a comr. or other person has 
pide given to do a thing at his discretion it is to 

e understood of sound discretion & according to 
law, & the ct. has power to redress things otherwise 
done by them (BAcOoN, J.).—EstTwick v. LONDON 
(CiTy) (1647), Stv. 42; 82 E. R. 515. 

Annotation :—Mentd. Sharp v. London Corpn. (1714), Gilb. 


255, 276. 
Must be bona fide.] — WESTMINSTER 





346. 
CorpN. v. LONDON & NorTH WESTERN Ry. Co., 
No. 338, ante. 

34 Must be reasonable.] — Roserts v. 
Ifopwoop, No. 83, ante. 

48. —— Whether court will interfere—Power 
exercised Judicially.|—On an application by a co. 
to a town council for licences to run a service of 
omnibuses, & for charabancs, the council refused 
the former on the ground that they had already 
licensed an existing co. & that, having taken the 
opinion of the chief constable, they were satisfied 

hat on account of the narrowness of their streets 
there would be danger & inconvenience to the 


business was held to have power to 
expend upon advertising out of the 
revenues derived from such business 
ee ners hrs it seemed on reals & 

“gu owers, (0) not 
epeaificalty mentioned, being inoldent, 





statute 


the survey made 
of the comr. of 


affected, & the resolution of the 
corpn. thercon not being such as the 
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ublic if licences were granted to a competing co. 

e watch committee of the council recommended 
that of eight charabanc licences, which they 
thought desirable, four should be granted to appcts. 
The council, however, refused the application for 
the charabanc licences, & granted the eight licences 
to the existing co. <A rule having been obtained 
for a mandamus, directed to the council, requiring 
them to hear & determine the application according 
to law upon the ground that the council had not 
properly exercised its discretion under Town Police 
Clauses Act, 1847 (c. 89):—Held: as to the 
omnibus licences, there being nothing in the 
evidence to show that the council had not exercised 
a judicial discretion, the rule must be discharged ; 
but, as to the charabanc licences, the evidence 
showed that the council had been influenced by 
extra-judicial & extraneous considerations which 
had no bearing upon the application, or by reasons 
not appearing at all, & the rule must be made 
absolute.—R. v. BRIGHTON CORPN., Ex p. TILLING 
(THomas), Lrp. (1916), 85 L. J. K. B. 1552; 114 
L. T. 800; 80 J. P. 219; 14 L. G. R. 776, D.C. 
Annotation :—Apld. R. v. Farnborough U. C., Exp. Aldershot 

District Traction Co., [1920] 1 K. B. 234. 

349. Decision influenced by ex- 
traneous matters.|—R. v. BRIGHTON CORPN., Ex p. 
TILLING (THOMAS), Lrp., No. 348, ante. 

350. -|— The A. co. had for 
some years past run omnibuses in various directions 
from their headquarters at A., & one of their routes 
ran through a district under the control of the F. 
urban district council. The council had granted 
licences to run the omnibuses in previous years, 
as they were empowered to do under Town Police 
Clauses Act, 1847 (c. 89), & 52 & 53 Vict. c. 14, but 
in 1919 they refused to meet for the purpose of 
considering the grant of the renewal of the licences 
to the A. co. on various grounds, but more especially 
on the ground that the A. co. had raised their 
fares; that they had refused to adopt ld. fares ; 
& that in this scale of fares the co. had made an 
unfair discrimination between the military popula- 
tion on the one hand & civilians on the other: 
The A. co. thereupon applied for & were granted a 
rule nisi calling upon the F. urban district council 
to show cause why a writ of mandamus should not 
issue against them to compel them to meet to 
consider the grant of a renewal of the licences :— 
Held: the rule nisi must be made absolute; the 
council had no power to deal with the question of 
fares & charges, & in declining to grant a renewal of 
the licences to the A. co., they had failed to 
exercise a judicial discretion & had taken into con- 
sideration extraneous matters with which they 
had no concern.—R. v. FARNBOROUGH URBAN 
CouncIL, Ex p. ALDERSHOT DISTRICT TRACTION 
Co., [1920] 1 K. B. 234; 89 L. J. K. B. 284; 122 
L. T. 283; 83 J. P. 290; 36 T. L. R. 223; 17 
L. G. R. 728, D.C. : 

351. —— Discretion exercised bona fide.|— 
HORNSEY v. EXETER CORPN. (1918), 82 J.P. Jo. 61. 


fraudulent or otherwise wholly im- 
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proper motives.—Rem & Co. v. Ciry 
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vt. for the survey, 8. C. 373; 110. T. BR. 617.—S. AF. 
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Sect. 2.—Government of the municipal borough 
Sub-sect. 1, B. (c) tt. & iti., °* 7" 


ii. Liability for Injury. 

See, generally, NEGLIGENCE ; NUISANCE. 

Liability as highway authority.]—-See HIGHWAYs, 
Vol. XXVI., pp. 398 et seg., 413 et seq. 

Streets insufficiently lit.|—See Hicnways, 
Vol. XXVI., p. 515, Nos. 2187-2190. 

Liability as sanitary authority.|—-See SEwrErRs & 
DRAINS. 

Liability in respect of statutory undertakings. |}— 
See, generally, ELECTRIC LIGHTING, Vol. XX., pp. 
209 et seg.; Gas, Vol. XXV., pp. 482 ef seq.; 
TRAMWAYS & LiguT RAILWAYS; WATER SUPPLY. 

Nuisance arising from hospital for infectious 
diseases.]|— See PuBLIC HEALTH. 

Interference with watercourses.]|—-See WATERS 
& WATERCOURSES. 

Removal of telephone wires crossing street.]— 
See TELEGRAPHS & TELEPHONES. 





iii. Remedies of Persons Aggrieved. 


See, generally, NEGLIGENCE ; NUISANCE. 

Compensation—Under P. H. Act, 1875—Food 
wrongly condemned.|—See Foop & Druas, Vol. 
XXV., p. 113 

Corporation acting as statutory undertakers— 
Powers exercised beyond area.]—See Gas, Vol. 
XXV., p. 474, No. 29; compare ELECTRIC LIGHT- 
ING, Vol. XX., pp. 205, 206. 

Limitation of action—Under Public Authorities 
Protection Act, 1893 (c. 61).|—See PuBLic 
AUTHORITIES. 


C. Liabilities. 

352. Transfer of liabilities—Costs of pending 
action for nuisance included.]|—-Where a pro- 
visional order had transferred a portion of land 
within the jurisdiction of a rural district council 
to the jurisdiction of the corpn. of a borough, 
& the same order had provided that any action 
then pending against the rural district council 
might be continued against the corpn., & that all 
liabilities attaching exclusively to the added area 


861 ii. ——— -+ Acta within 
the discretionary powers of a municipal corpn. cannot del 
council are not subject to judicial health any power 
control, except where fraud is imputed 
& shown, or there is a manifest in- 
vasion of private rights.—HAGGERTY 
v. CITY OF VICTORIA (1895), 4 B. C. R. 
163.—CAN. 

351 iii, ——- ———- ———. }— PARSONS v. 
City oF LONDON (1912), 21 O. W. R. 
205; affy., 20 O. W. R. 534; 30. W.N. 
604; 25 O. L. RR. 172, 442.—CAN. 

351 iv. .}—A municipal 
corpn. or its council, within the limits 
of the powers committed to them by o 
the legislature, at all events, in the 
absence of fraud, should be free from 
interference by the cts.—NORFOLK v. 
ROBERTS (1913), 28 0. L. R. 593; 
4 0. W. N. 1231.—CAN, 
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m.——! Delegation.}—A municipal 


which it may have under 62 Vict. c. 26, 

8. 37 (2).—Re FOSTER 

Ciry CoRPN. (1899), 20 
— CAN. 


» fe 
submit to arbn. the 
for a leasehold es 
element of price in a bargain involves 
the exercise of discretion.—SoLicrroR 
GENERAL v. DUNEDIN CORPN. 

1 N. Z. Jur, N, 8. 1.—N.Z. 


. -}-~Th 
not, even under its seal, delegate power 
to make a contract except to two 
members of the council, as provided 
by Municipal Corporations Act, 1886, 
8. 221.—SLOWEY v. LODDER (1901), 20 
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should be transferred to the corpn. as urban 
sanitary authority :—Held: in regard to an action 
brought against the rural district council prior to 
the provisional order & pending at the time, 
for a nusiance caused by sewage, all liability 
attached to the corpn., & the corpn. must pay the 
costs of pltfs. & the rural district council.— 
JACKSON v. PLYMPTON St. Mary RvuRAL DISTRICT 
Counci. (1900), 64 J. P. 168. 

Transfer of powers under Public Health Acts— 
Liabilities of former authorities.)|—See PUBLIC 
HEALTH. 

353. In respect of criminal proceedings ordered 
—Irregular proceedings—Effect of interference.]— 
(1) A municipal corpn. by an order under their 
common seal, directed proceedings to be taken 
against a former town clerk, for neglect of his duty 
to deliver up books, etc., of the corpn., pursuant 
to 1835 Act, s. 60:—Held: the order must be 
confined to lawful proceedings, & if the corpn. 
never interfered with the execution of warrants 
badly executed, or bad in themselves, issued & 
executed in the course of these proceedings, they 
were not liable as trespassers for such execu- 
tion. 

(2) A good warrant of commitment under 1835 
Act, s. 60, issued against A., formerly town clerk 
of L., at the instance of the corpn. of L. by their 
town clerk, S., for non-compliance with an order 
to deliver up books, etc., the property of the corn: 
in his possession as such former town clerk. e 
warrant was executed on a Sunday, Oct. 16, 1853, 
by P., oneof the constables of L.,S. having delivered 
the warrant to, & having instructed the super- 
intendent of police of L. that it might legally be 
executed on that day, & A. was taken to gaol. 
The arrest was communicated to S., who expressed 
his approval of it. On Oct. 24, a second warrant, 
which omitted to state a ys Saget to, a justice 
on a summons, was lodged by P. with the gaoler. 
On Nov. a third warrant, similar to the first, but 
founded on a neglect of A. as clerk to the council, 
in their capacity of paving comrs. under a local 
Act, which contains a clause limiting to three 
months the time for bringing actions for anything 
done under it, was lodged with the gaoler. This 
warrant was obtained at the instance of S., who 


for anything done by municipal corpns. 
in the proper exercise of their powers, 
within the line of the road as orginally 
laid out.—R. v. MUNICIPAL COUNCIL 
eo (1856), 14 U. C. R. 156.— 


ate to a board of 
cancel a license 


& HAMILTON 
Cc. L. T. 40; 

t. ———-. }- AN AMB v., CITY OF TORONTO 
(1886), 12 O. R. 243.—CAN. 


A aes eae 
rice pa a. —— Construction 
tate, because the «work—Alleration in hightwr 


borough council makes an ___ = ss, 
in the hways of the borough the 
work is the construction of a public 
work within Municipal Corporations 
Act, 1900, & persons whose land is 
injuriously affected by the alteration 
are entitled to compensation.—-SYMONS 
v. FoxTON Borovau Councin (1906), 
28 N. Z. L. R. 698.—-N.Z. 


(1875), 
e corpn. could 


851 v. —— -~--Roagrers v. N. ZL. R. 321.—N.Z. 

TORONTO (1915), 70. Wee, OY J--A municipality PART Vil. SECT. 2, SUB-SECT. 1.—0. 
33 O. L. R. 89.—CAN. has no right to delegate to the mayor b. Liability of individual members 
351 vi. —— ——-.}—Thect. hag 4% duty imposed upon it as a whole.— ‘For ras acta—Injunction. 
no jurisdiction to review the action ofa HOISAIN v. WYNBERG TowNn CLERK, <A.-G. ¥. WEBB (1888), 9 N.S. W. lq. 

municipal corpn. acting within ita [1916] App. D. 236.—Ss. AF. 54.—AUS. 

owers & in good faith.—LeItou v. q.——_  ——. }- WILSON _v. DuR- c, ———- ———. }— KING v. MATTHEWS 
toate ad TOWN (1923), 538 O. L. R. BAN CORPN. (1920), 41 N. L. R. 5.— (1903), 23°C. L. T. 109: 50. L. RB. 
Bas CAN, S. AF. 228; 20. W. R. 18.—CAN. 

-_ ———. }}~-MonTacu . a =. ] — PATOHELL iv. 
MUNIOIPALITY ». HONIKMAN, [1913] PART VIL SECT. 2, SUB-SECT. 1.— Rares (1904), 24 O, L. T. 212; 7 
0. P. D. 798.—8. AF, B. (¢) fil. O. lL. R. 470; 3 O. W. R. 457.—OAN. 

351 vili, —— — r. Compensation — Powers properly —— —— Wr lt dism 


-}~—A.-G. vv. 
WELLINGTON, [1924] N. Z. eo 818,— 


: wners of land upon a 
highway have no claim to compensation 


e. fu iesal 
of clerk.}—An action aannot main- 
tained against the town oomrs. of 


Part VII.—TxeEe Borovan. 


opposed an application for a pe guaner aay of the 
hearing on the summons until a motion in this 
ct. for pltf.’s discharge should have been disposed 
of. On Nov. 2, the ct. discharged A. on habeas 
corpus, on the ground that the arrest on the Sunday 
had been illegal, & that the two warrants were one 
proceeding of the same party. The order for dis- 
charge was received on Nov. 8, but the gaoler 
still detained A. under the third warrant; & on 
Nov. 4, a ca. 8a. was bond fide lodged by a creditor, 
not colluding with the corpn., against him. On 
Nov. 24, the ct. refused another application on 
habeas corpus to discharge A., on the ground that, 
notwithstanding the third warrant was bad, the 
ca. sa. was a lawful ground of detention. On 
Mar. 2, 1854, A. settled with his detaining creditor, 
& was set at liberty, but he was again arrested 
when he had got but a few yards from the gaol, 
under a fourth warrant, similar to the second, & 
executed at’ the express instance of S. A. was 
shortly afterwards discharged by. a judge, on the 
ground that the recapture was illegal, as A. had 
not been completely at liberty, & brought actions 
against all parties. The writs were issued on 
Sept. 1, 1854 :—Held: there were three distinct 
imprisonments, the first from Oct. 16 to Nov. 2; 
the second from Nov. 2 to Mar. 2; & the third from 
Mar. 2 till the final discharge; the action for the 
first imprisonment was barred by lapse of time, 
as it had been commenced contrary to 1835 Act, 
s. 1383, which was the limitation clause applicable 
after the expiration of six months from the fact 
committed ; the second action was in like manaer 
barred, as the inference from the facts was, that 
the third warrant was abandoned when the ca. sa. 
was put in; &, for the third imprisonment, an 
action might be maintained, as the fourth warrant 
was bad, against S. who had instigated the pro- 
ceedings & taken a personal part in the execution 
of that warrant, but not against the constables, 
nor against the corpn. which had not interfered, 
& had only authorised A. to do lawful acts.— 
EGGINGTON v. LICHFIELD CoRPN. (1855), 5 BE. & B. 
100; 24 L. J. Q. B. 360; 26 L. T. O. S. 27; 19 
J.P.819; 1 Jur. N.S. 908; 119 BK. R. 418. 

ee cy Mentd. Flood v. Jackson, [1895] 


Limitation of actions—Under Public Authorities 
Protection Act, 1893 (c. 61).]—— See Pustic 
AUTHORITIES. 

354. Liability of individual members — For cor- 
porate acts—Acts injurious to corporation.]—A.-G. 
v. WILSON, No. 244, ante. 

_ Compare No. 86, ante, & see, 

generally, CORPORATIONS, Vol. XIII., pp. 418, 419. 
55. ——— For costs of certiorari— Order for 
payment out of borough funds quashed—Costs to be 
paid by ‘‘ prosecutors.’’"]—-When the order of a 
town council, being brought up by certiorari, is 
Fear pee on motion, with costs, the ct. should 
ecide who is to be charged with costs as prosecutor 
of the order, & the party should be named in the 
rule. Therefore, where orders for payment of 
money out of borough funds were so brought up 
& quashed with costs to be paid by prosecutors, 
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the rule not further stating by whom the costs 
were to be paid, & no cause having been shown, the 
ct. refused to grant an attachment against 
individuals, A., B. & C., for non-payment, though 
the rule for an attachment was drawn up on reading 
affidavits of A., B. & C., used in opposing the 
motion for a certiorari, & which showed, as the 
parties applying for an attachment contended, that 
A., B. & C. were the persons who prosecuted the 
orders since quashed, by supporting them in this 
ct.—R. v. DUNN (1844), 5 Q. B. 959 ; 1 Dav. & Mer. 
737; 13 L. J. Q. B. 237; 3 L. T. O. S. 102; 9 
J.P.7; 8 Jur. 773; 114 E.R. 1510. 

356. —- ——.J]—A_ municipal 
corpn. having adopted a drainage scheme which 
had been drawn up by their surveyor, resolved 
that he should superintend the works, & that he 
should be paid at a certain rate on the cost of the 
work, the whole remuneration not to exceed a 
fixed sum. Proceedings having been instituted 
against the surveyor to recover penalties under 
P. H. Act, 1875, s. 193, on the ground that he was 
interested in the contracts within the meaning 
of that sect., the corpn. resolved to contribute the 
sum of £300 towards his legal expenses. Certain 
penalties having been recovered against the sur- 
veyor, a rule was obtained for a writ of certiorart 
to bring up the order of the corpn. settling the 
remuneration of the surveyor & the order for the 
payment of the sum of £300 in order that they 
might be quashed, on the ground that they were 
illegal & ultra vires, & that the corpn. had no 
power to make them. This rule was made 
absolute, & the ct. further ordered that ‘‘ prose- 
cutors (the mayor, aldermen, & burgesses) do pay 
the costs of & occasioned by the application.” 
The ct. was now asked to make an order that 
certain members of the corpn. should personally 
pay the costs of & occasioned by the application 
for the writ of certiorari, the issuing thereof & 
consequent thereon :—Held: the members of the 
corpn. who voted in favour of the resolutions for 
carrying on the legal proceedings were personally 
liable for the costs occasioned thereby.—R. v. 
VAILE (1889), 23 Q. B. D. 483; 54 J. P. 184; 
sub nom. R. v. WHITELEY, 58 L. J. M. C. 164; 61 
L. T. 253, D. C. 

357. —— As trustee—Profits on transactions in 
debentures of corporation.]|—The mayor & corpn. 
of the City of Toronto, in Canada, were authorised 
by a Canadian Act, to issue debentures to a certain 
amount, to assist in the construction of The 
Toronto, Simcoe, & Lake Huron Union Ry. 
At that period B. was the mayor & a member of 
the finance committee, & took an active part in 
passing a bye-law which authorised the issue by 
the corpn. of debentures for the completion of the 
railway. B, at that time was engaged in co- 
partnership with H., & B. & H.’s firm purchased 
of S. & Co., contractors for the railway co., some of 
the debentures so issued, which had been assigned 
to S. & co. by the corpn. B. & his partner after- 
wards sold the debentures, & thereby realised a 
large profit. This transaction was without the 
knowledge of the corpn. :—Held: B. must, in the 








town in Ireland, sued in their official ; heldliabl 
capacity by their clerk, under Towns against ail costa of sual" prosbadinge oe ena ogee 
Improvement (Ireland) Act, 1854, | occasioned by their refusal to aise h. Liability of committee—For im- 


8. 94, at the suit of a party complain: 
office of clerk, Semple: sea feats 
clerk. - such an action | client.— 

is maintainable against the individuals | 38 O. Re 
of the body concerned in the commission | CAN. 
of the act.—RICHARDSON v. CORCORAN 
(1855), 8 Ir. Jur, 805.—IR. 

{. —— For costs of legal pro- 
ceedings——Breach of duty by nenbere, }- 
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Members of a municipal council were wor 


duties cast upon them by statute, & 
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L. R. 207; 383 D.L R 
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municipa) councillors, & it is sufficient 
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proper expenditure at ceremony.) — 
HOMAS v. WILSON (1861), 20 U. C. R. 
NissouRr (1917), | $31.—OAN. 
» 209.— k. Malicious resolution of coun- 
eillors.}-—A municipality is Hable for 


trustees.}—-The law | the act of the councillors in pareine 
tees to | a void resolution purporting dis- 
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councillors in voting for such resolu- 


"—-MORROW vw. | tion acted maliciously.—GALLAGHER 
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Sect. 2.—Government of the municipal borough: 
Sub-sect. 1, C., D. & E.) 


circumstances of his being a member of the corpn., 
& the manner in which he acted throughout the 
transaction, be treated as the trustee of the corpn., 
& was not entitled to any benefit received from the 
sale of the debentures, & was liable to account to 
the corpn. for the ascertained & unquestioned 
amount of profit made & received by him in the 
transaction in which he had engaged in respect 
of the sale of the corpn. debentures.—BoOwEs v. 
TORONTO (CiTY) (1858), 11 Moo. P. C. C. 468; 14 
E. R. 770 


eo 7 e 
Annotation -—Mentd. Vyse v. Foster (1872), 8 Ch. App. 309. 


D. Proceedings. 

See 1882 Act, ss. 22, 230, sched. II., &, generally, 
CORPORATIONS, Vol. XIII., pp. 339 et seg. 

Quarterly meetings—Business at.]—- See 1882 
Act, ss. 60 (1), 61 (1). 

858. Notice of meeting—Corporation exercising 
transferred powers under local Act—Provisions of 
1882 Act apply.]}—A local Act, for paving the 
borough of K., provided that all orders & pro- 
ceedings of the comrs. for executing the Act should 
be at a public meeting, of which notice in writing 
should be given ‘‘ by affixing the same upon the 
door of the parish church of K., on the Sunday, 
& upon the town hall two days, preceding such 
intended meeting.’’ Under 1835 Act, s. 75, the 
powers of the comrs. were duly transferred to, & 
were thenceforward exercised by, the town council 
of the borough :—Held : notice of a meeting of the 
town council for the purpose of appointing over- 
seers to make a rate for the purposes of the local 
Act was properly given by affixing the same on or 
near the door of the town hall, in accordance with 
1835 Act, s. 69.—KIDDERMINSTER TOWN COUNCIL 
v. CouRT (1859), 1 E. & E.770; 33 L. T. 0.8. 104; 
23 J. P. 629; 7 W.R. 412; 120 B. R. 1098; sub 
nom. KIDDERMINSTER TOWN COUNCIL v. CROFT, 
28 L. J. M.C. 148; 5 Jur. N.S. 1055. 

359. ——— Necessity for — Adjourned quarterly 
meeting.|—-R. v. THomas, No. 470, post. 

36 Contents of notice—Quarterly meet- 
ing.]—The borough of W. having petitioned for a 
arene of a separate ct. of quarter sessions, under 

835 Act, s. 103, received a letter from the Secretary 
of State, informing them that the Crown had made 
the grant, & within ten days from the receipt of 
this letter, but before the actual grant has passed 
the Great Seal, the town council appointed R. 
coroner of the borough, not under seal, who 
exercised the office, & was recognised as coroner by 
the town council repeatedly, & within ten days after 
the actual grant of the quarter sessions had been 
received by the council. A general quarterly 
meeting was held on Nov. 9, when a mayor was 
elected, & other general business transacted, & the 
meeting was, by a resolution then passed, adjourned 





v. WESTMORLAND CORPN. (1892 : 
N. B. R. 194.—CAN. pas 
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oO. _—— leas the sufficiency 
of the notice calling a special meeting 
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to Nov. 16, on which day a resolution was passed 
by the council, removing R. from the office of 
coroner & appointing G. in his stead. No notice 
was given of this meeting, except the ordina 

three days’ notice required by sect. 69, whic 

did not specify the business to be transacted at the 
meeting :—Held: (1) tho office was full, as, even 
if the council had no right to appoint until after 
the actual grant of the ct. of quarter sessions, the 
recognition of R. as coroner by them, within ten 
days after the actual grant, was a good ratification 
of the prior appointment; (2) the election of G. 
was invalid; (3) under 1835 Act, s. 69, no notice 
need be given of such business transacted at the 
adjourned meeting of Nov. 16, as had been entered 
upon on Nov. 9, but notice ought to be given of 
any other business transacted at the adjourned 
meeting.—R. v. GRIMSHAW (1847), 10 Q. B. 747; 
2 Saund. & C. 146; 16 L. J. Q. B. 385; OL. T. 
O.S. 221; 115. P.710; 11 Jur. 965; 116 EB. R. 
Fier :—As to 1) Bets. Addison v. Preston Corpn. 


(1852), 21 L. J.C. 
361. —— Adjourned quarterly meeting.]— 
R. v. GRIMSHAW, No. 360, ante. 


also, 





—— ——.|—See, CORPORATIONS, 
Vol. XIII., p. 341, Nos. 793, 794. 

The chairman.]|—See 1882 Act, s. 16 (3). 

Quorum.]—See 1882 Act, sched. II. (10). 

For passing bye-law.]—See 1882 Act, 
8. 23 (2). 

$62. Voting—Who may vote— Councillors de 
facto—Though election disputed.|—- HOLDEN v. 
SOUTHWARK CORPN., No. 381, post. 

363. ——— Restrictions on— ‘‘ Any pecuniary 
interest ’’—Election to salaried office.|—-NELL v. 
LonaBotrom, No. 402, post. 

364. Casting vote of chairman at election 
of mayor—Right to vote in first instance.|—NELL 
v. LONGBOTTOM, No. 402, post. 

365. ———- ——— On equality of votes — Equality 
of valid votes.|—The expression ‘‘ equality of 
votes’ in 1882 Act, s. 61 (4), means ‘' equality 
of valid votes.’’ Therefore, at a municipal 
election the chairman may give a contingent 
casting vote which is to operate only in the event 
of there being an equality of valid votes.—BLAND 
v. BUCHANAN, [1901] 2 K. B. 75; 70 L. J. K. B. 
466; 84 L. T. 390; 65 J. P. 404; 49 W. R. 601 ; 
17 T. L. R. 3483; sub nom. Re GLOUCESTER 
BoROUGH ELECTION PETITION, BLAND vv. 
BUCHANAN, 45 Sol. Jo. 345, D. C. 

—— —.]—See, generally, ILECTIONS, Vol. 
XX., pp. 135, 136. 

366. Minutes of meeting — Time for entry 
signature.|—Under 1835 Act, s. 19, the minutes 
of proceedings in town council should be entered 
& signed by the chairman at the meeting & not 
afterwards. | 

A mayor having refused to call a meeting of a 
borough council, one was called by some of the 








but not voting shall be guilty of an 
offence :—/1 ld : the words “ Shall 





1. Liability by resolution—Effect of of a borough council for a specific vote bya show of hands ’’ are directory 
mistake as to immaterial maiter.J— purpose is auestoned, the grounds on & not manda .——~HONEYBONE Uv, 
McIsaao vv. INVERNESS (1905), 38 Wwhichitis objected toshould be brought Gtass, {1908} V. L. R. 466.—AUS, 
N.S. R. 76.—CAN. before the ct., & it ought to be shown 

m. Liability of municipality—7T, that the resolutions carried are not r. Who may _ votle— Share- 
individual member.}—MAHONEY v. Crry the legitimate outcome of such notice. holder of company—On matter affecting 
OF GUELPH (1918), 14 O. W. N. 330; 7 NEWTON v. MCNEIL (1883), 2.N. Z. company.}—Held: a councillor can- 


43 D. L. R. 490; » 13 0. W.N, 
279; 410. L. BR. 30R SANS oa 
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n. Notice of meeting—Objecti t 
sulicienc ai MacDoxarp RURAL 
rae ys ), 10 Man. L. R. 


154.—S., AF. 


L. R. 194 (S. C.).—-N.Z 


- The chairman — Powers.) — Surr 
v. WOODSTOCK (Mayor), {1911} C. P. D. 


q. Voting — Whether compulsory. 
Government Act, 1903, pro- 

vides that the council shal) vote by 
a show of hands & any counci! .<v present 


not vote on any question affecting a 
co. of which he is a shareholder.— Re 
BAIRD & VILLAGE OF ALMONTE (1877), 
41 U. C. R. 415.—OAN. 


t. —— Councillor having 
interest in subject.}—A member of a 
municipal council is disqualified from 
voting in the council upon any subject 


}— 
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councillors, & a councillor was in the chair. The 

town clerk did not attend, on account of a notice 

issued by the mayor. Several resolutions were 
assed at the meeting, & minutes of them were 
eft by the chairman with the town clerk, who 
made a copy, & sent it to the chairman to be signed 
the day after the meeting. The minutes were 
never entered by the town clerk, & a resolution 
passed in the council, that the meeting was illegal. 

A mandamus moved for, to enter the resolutions 

passed at the meeting in the corpn. books, was 

refused, a8 no correct minute was made of them 

at the time.—R. v. EVESHAM CORPN. (1838), 8 

Ad. & El. 266; 3 Nev. & P. K. B. 351; 1 Will. 

Woll. & H. 428; 2 J. P. 858; 2 Jur. 819; 112 

E. R. 839. 

Annotations :—Expld. Miles ». Bough (1842), 3 Q. B. 845; 
West London Ry. Co. v. Bernard (1843), 3 Q. B. 873. 
367. Meeting called by councillors.|— 

R. v. EVESHAM CORPN., No. 366, ante. 

Right of inspection.|—See CORPORATIONS, 

Vol. XIII., p. 423, No. 1436. 

368. Under 1882 Act, s. 233 — 
Whether minutes of committees included.|— 
WILLIAMS v. MANCHESTER CORPN., No. 336, ante. 

369. Restraint of publication — On ground 
of alleged Hbel.|—PLanr v. East Ham CoORPN. 
(1906), 70 J. P. Jo. 244. 

370. Admission to meetings— The public.}|— 
In a municipal borough neither the public, nor the 
burgesses, nor reporters for newspapers, have the 
right to attend the meetings of the borough council 
without the consent of the council expressed or 
implied. 

Semble: the same principle applies to the 
meetings of a district council or of a county 
council. 

By r. 13 of the second part of the First Schedule 
to that Act [1894 Act] it is expressly provided that 
a parish council shall be open to the public unless 
the council shall otherwise direct. This same Act 
of Parliament constituted district councils but 
there is no similar provision as to district councils 
(COZENS Harpy, M.R.).—TENBY CORPN. v. 
Mason, [1908] 1 Ch. 457; 77 L. J. Ch. 230; 98 
L. T. 349; 72 3.P.89; 247. L. R. 254; 6L.G.R. 
233, C. A. 

371. ——— Burgesses.|—-TENBY CORPN. v. MASON, 
No. 370, ante. 

372. Newspaper reporters. 
CORPN, v. MASON, No. 370, ante. 

|—See, now, Local Authorities 


eas aaa of the Press to Meetings) Act, 1908 
C. : 




















— TJENBY 


E. Committees. 

See 1882 Act, s. 22 (2)-(6). 

373. Membership — Whether compulsory.]—By 
1882 Act, s. 22, ‘‘ The council may from time to 
time appoint out of their own body such & so 
many committees, either of a general or special 


in which he has a personal or peounia 
interest, distinct from that which ho 
has as a ratepayer in common with 
other ratepayersa.— Re L’ABRBR & 
GOREN, OF , BLIND RIVER (1904), 24 
% L. : 230; — 
invalid.—R. 
; (1885), 3 Man. 
Se ooo | BOYD ov. 
CoLBy, (1918) N. Z. L. R, 487.—N.Z. 
Admission to meetinga—The 
— Under Act 45 of 1882 
8 of municipal councils must be 
to the public, & the council 


Municipal Co 
majority mus 


18 8. C. 257.—S. AF. 


b. Whether reeve must be present.) 
—A bye-law requiri 
the reeve, as a condition of the trans- 
action of business at a meeting is 
race) ©. DUBORD 

le R. 15.—CAN. 
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nature & consisting of such number of persons as 
they think fit, for any purposes which in the 
opinion of the council would be better regulated 
& managed by means of such committees, but the 
acts of every such committee shall be submitted 
to the council for their approval :—Held: the 
rule of the common law, that a person who is 
qualified cannot refuse to serve a public office to 
which he is appointed, does not apply to the 
appointment of a member of a borough council 
to serve on a particular committee of the council. 
Membership of such a committee is not an inde- 
pendent public office, & a person who is appointed 
to serve on it may lawfully resign it against the will 
of the council who appointed him. Qu.: whether 
the common law rule applies to statutory offices 
at all.—R. v. SUNDERLAND CORPN., [1911] 2 K. B. 
458; 80L. J. K. B. 1337; 105 L. T. 273 sub nom. 
R. v. SUNDERLAND CORPN., Ex p. CRAWFORD & 
LAWSON, 75 J. P. 365; 27T. L. R. 385; 9L.G. R. 
028, D.C. 

Annotation :—Mentd. Nichol v. Fearby, Nichol v. Robinson, 

{1923} 1K. B. 480. 

374. Proceedings — Right of  inspection.] — 
WILLIAMS v. MANCHESTER CORPN., No. 336, ante. 

—— Approval by council.|—See 1882 Act, s. 
22 (2); & compare METROPOLIS. 

375. Delegation of powers to sub-committee— 
What amounts to—Whether appointment of sub- 
committee to make recommendations.|—-An order 
of the corpn. of M., was made under the following 
circumstances: the making of the order was 
recommended by a sub-committee of the sanitary 
committee of the city council by a resolution passed 
at a meeting of the sub-committee at which applt. 
was informed that the matter would be considered, 
& at which he had an opportunity of which he had 
not availed himself of being heard on the question, 
& after the sub-committee had considered plans 
prepared with reference to applt.’s property by 
the city surveyor. The sanitary committee 
afterwards passed, without discussion, a resolution 
in accordance with the recommendation of the 
sub-committee; & the minutes of the sanitary 
committee embodying this resolution were, without 
discussion, approved at a meeting of the city 
council, whereupon the order issued :—Held: 
there had been no infringement of the principle 
that a committee to which powers are delegated 
cannot, in turn, delegate those powers to a sub- 
committee.—AGNEW v. MANCHESTER CORPN. 
(1902), 67 J.P.174; 1L.G.R.9, D.C. 

Annee :—Mentd. Smith v. Greenwood, [1907] 2 K. B. 


3876. In respect of offences against bye-laws— 
No power to try.|—A committee of a town council 
held to have no jurisdiction to cause summonses to 
be issued to cabdrivers to appear before them & 
answer complaints of offences against bye-laws.— 
Re WISEMAN, Re MANCHESTER CORPN. CAB 
COMMITTEE (1886), 3 T. L. R. 12, C. A. 


PART VII. SECT. 2, SUB-SECT. 1.—E. 
e. Powers—Sale of corporate pro- 
perly.}—A committee of a munici 
council cannot, unless authorised 
the council, sell corporate property, fa 
if they do so an action lies against them 
by the corpn. for any loss in 


the presence of 


curred 


c. Majorily—Meaning of.}-—-Under seed "b Buch it sale cannot be 

ration Act, 1840 
be a majority of the 
total members present, ew 
or not.—R. (SISK) v. Donovan (1911), 
451.L. T. 24.—IR. 


y resolution of the council 
carried by the votes of the members of 
the committee.—NEW GLascow TOWN 
Powe (1907), 39 S. C. R. 586.— 


the 
ether voting 


f. In respect of _licences—What 
net, by resolving itself into com- d. Motions — Where signature re- committee may siasuee }—FLANAGAN 
» exclude ratepayers.— Ma BERLE Y Tey, OB Orisa aA v.POWRIE v. DUNEDIN CrTy_ CORPN., [1920] 
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Sect. 2.—Government of the municipal borough: 
Sub-sect. 2, A. & B.] 
SUB-SECT. 2.—THE COUNCILLORS. 
A. Election. 

See, generally, ELEcTIONS, Vol. XX., pp. 119 
el seq. 

877. Enforcement by mandamus.]|—Mandamus 
to proceed to the election of town councillors, a 
former election having become void in consequence 
of the mayor omitting to declare the result within 
due time.—R. v. CARMARTHEN (MAYOR), Ex p. 
Simons (1845), 6 L. T. O.S.1381; 9J.P. Jo. 778. 

878. ——.]—R. v. YEOviL Corpn. (1856), 28 
L. T. O. S. 123; 20 J.P. Jo. 819. 

———~.]—See, generally, CROWN PRACTICE, Vol. 
XVI., pp. 314, 315; Euxcrions, Vol. XX., pp. 
120, 121, 134, 185, Nos. 983-990, 1080-1085. 

3879. Publication of names— Enforceable by 
mandamus.|——-Where a person had been duly 
elected a town councillor under the municipal 
corpn. reform Act, in the place of a person whose 
election had become void in consequence of his 
being unable, through illness, to make the declara- 
tion required by sect. 50, within the time limited 
for that purpose; but the alderman of the ward 
for which he was re-elected, refused to publish 
his name as that of the person so elected to serve 
as such councillor, as directed by sect. 35 of the 
Act: the ct. granted a mandamus to compel him 
to do so.—R. v. HANCocK (1839), 3 J. P. 723. 

380. Effect of.}—On an election of 
councillors for a ward in a borough, the presiding 
alderman, & two assessors, before two in the 
afternoon of the next day but one after the election, 
published, under 1835 Act, s. 35, a declaration 
containing a list of the councillors elected, which 
declaration included the name of P. After two 
o’clock, the alderman & assessors, on the dis- 
covery of a supposed error in counting the legal 
votes, signed & published a second list, omitting 
the name of P. & substituting that of R. P. 
afterwards made the declarations required by 
9 Geo. 4, c. 17, 8. 2, & 1835 Act, 8s. 50; & R. 
subsequently did the same. Afterwards, upon P. 
claiming to act, the mayor & town council refused 
to permit him to do so, & allowed R. to act. 

n application by P. for a mandamus to receive 
& count his vote :—Held: the office was not full 
of R.; & the proper remedy was by mandamus ; 
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the second publication & subsequent acting by & 
on behalf of R. being merely void, & P. being in 
de facto.—R. v. LEEDS CORPN. (1841), 11 Ad. & El. 
512; Am. & H. 817; 6 J. P. 486; 6 Sur. 648 ; 
113 E. R. 510; sub nom. R. v. LEEDS CORPN., 
Ex p. Ports, 4 Per. & Dav. 632; 10 L. J. Q. B. 
112; subsequent procecdings (18438), 4 Q. B. oe : 
tations :—Distd. . Welchpool Corpn. (1876), 3 
A. 50k. Refi fey. Ghostar Morph. abs) 20 eT. 
. B. 61; R. v. St. Faith (1856), 4 W. R. 267; R. ». 

angor Corpn. (1886), 18 Q. B. D. 349. 

~—.|— See, now, 1882 Act, 8. 57. 

Validity of electlon—How tested—Whether by 
petition or quo warranto.)—See 1882 Act, s. 87. 

—— y quo warranto.|—See CROWN 
PRACTICE, Vol. XVI., pp. 355 et seq. 

——— By election petition.|—-See ELECTIONS, 
Vol. XX., pp. 181 et seq. 

881. Disputed election— Rights of de facto 
councillors.|—-(1) The votes of councillors whose 
rights are in dispute must not be disallowed, 
because, if not de jure councillors, they are at any 
rate de facto councillors until disqual. ed. 

(2) 1894 Act, s. 46 (1) (e), is limited in its 
operation to bargains made with corpns. for profit 
where the interest of the councillor will conflict 
with his duty, & does not apply to rate com- 
pounding agreements which are for mutual con- 
venience, there being no evidence of profit.— 
HOLDEN v. SOUTHWARK CoRPN., [1921] 1 Ch. 550 ; 
90 L. J. Ch. 395; 125 L. T. 253; 85 J. P. 126; 
37 T. L. R. 479; 65 Sol. Jo. 475; 19 L. G. R. 225. 
Agia | ae fo (2) Refd. Everett v. Griffiths, [1924] 








B. Qualifications. 


See 1882 Act, s. 11; Qualification of Women 
(County & Borough Councils) Act, 1907 (c. 33), 
8s. 1; County & Borough Councils (Qualification) 
Act, 1914 (c. 21), 8. 1 (1); Representation of the 
People Act, 1917 (c. 64), ss. 3, 10, scheds. VI. (2), 
VITl. 

882. Property qualification—- Annual value— 
How calculated.|—By s. 20, of a local Act, it is 
enacted that ‘‘ no person shall be capable of acting 
as a comr. in the execution of this Act unless he 
shall be a resident inhabitant or an occupier of 
houses or lands within the limits thereof, & shall 
be rated in the rate made for the relief of the poor 
of the parish of A., for houses or lands of not less, 
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¢. Publication of names — Effec! 
of omission of one name. }—R. (WALKER) 
v. MITCHELL (1868), 4 P. R. 218.—CAN. 


h. Validity of election—How tested 
~—Judge in  chambers.}~-Where the 
summons under 12 Vict. c. 81, 8. 146 
was to show cause wherefore deft. had 
Se pi the office of councillor, etc. :-—~ 
Hdd: the authority of a judge in 
chambers extended only to an adjudica- 


method or 


712; 66D. L 
881i. Di 





pened of, 

ide upon the validity of the relator’s 

election.-R. v. MCLELLAN (1850), 1 
ry 125.—CAN. 


C. L. Ch identity of 


k, —— -—— Application for titioner to 
injunction.}—A ct. of equity will not, | PCtlone 
upon an injunction bill, try the validity status.—Re 


of an election to office of mayor or 
councillor, even one re the custody of 
the books & papers of the municipality 
be in question.— F armBaNKs v. DoUGLAS 
Satie 5 Man. L. R. 41.—CAN. 

-———~ ———~ By petition or quo 
warranto.}—R. (O’DWYER 0. Lewis 
(1881), 32 C. P. 104.—CAN. 


every municipal 
the first meeting 


TR eS 


m. ——.}+—-R. (GRANT 
v. COLEMAN (1882), 7 A. R. G19 A 
Rose ee ay. ge 
1892), 24N. 8, Ro1ge oan” EE 


the game 


a | A quo 
roceeding is the correct 


teating 
candidate’s right to the office. Such 
remedy is taken away only where an : 
election petition will lie.—R. (Mackay) | is entitled to have one-half his deposit 
v. Goop on). [eae 1 W. W. R. 


electton—Riyhts of de 

Re HawK & BAL- 
241.—CAN e 

tion of the validity of the election com- | ,. 9° Proof of status of ae 

tioners.}—On the hearing of a petition 

f, & he could not further uestioning the election of a eouncliloe 

the better method of 


facto cow 8. 
LARD (1852), 3 0. P. 


titioners & their execution 

of the petition is by calling 

rove his own identity & 

UNICIPAL AOT, HEATHER 

Cn {1925} 2 W. W. R. 464.— 
e 


. Time.}—-Though C. 8. U. C., ¢. 54, 
8. 430, feces that the members of 
council shall hold 
at noon, & at such 


meet, oO themselves as a 

pester by pierre one of themsclves 

as & reeve, an election at 6 p.m. on 
y is suffic 

Vira ys v. MURRay (1864), 3 P. R R. (Mer 


yr. Successful candidate — Right to 


return of desposit.)—FPitf., being dul 
elected to the municipal council, 
applied to deft., the returning officer, 
for a return of one-half his nomination 
fee :—Held a successful candida 


&® municipal 


returned.—-CAREW v. DOYLE (1906), 
AN. 9 Nfid. L. R. 213.—NFLD. 

t. Nomination.}—Re HINTON, Ex p. 
ROYLE (188s ,6N.8 W.L. RR. 468: 
] N. S. e e N, 07.—AUS. 

b. ——.}—-It is necessary that 
two qualified electors should personally 
each | appear & nominate o candidate for the 
office of councillor: otherwise the clerk 
may refuse to receive the nomination. 
Ps p. O'KEEFE (1877), 1 P. & B. 4.— 


proving the 


PART Vil. SECT. 2, SUB-SECT. 2.—B. 


0. Property qual — Assessed 
value. “Tinder 12 Vict. c. 81, 8. 65, as 
amended by 14 & 15 Vict. c. Loy 
candidates for town councillors must 
be not only assessable but for 
the necessary amount of pro y—— 
CALFE) v. SMART (1 $2), 10 
Uv. C. R. 89 , 2 C. L. Ch. 114,—0 e 
ad. ——— -——-.}-Proporty owned by 


fent.—R. 
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according to such rate, than the annual value of 
£15 by him occupied within such limits.” In an 
action brought to recover penalties for acti 
without qualification :—Held: (1) the ‘‘ annua 
value ’’ meant the ratable value; & therefore it 
was not a sufficient qualification that deft. was 
rated by name for a house of which he was the 
occupier, & of which the gross estimated rental 
was stated in the rate to be £17 2s. but the ratable 
value only £14 6s.; (2) the necessary qualification 
could not be made up by showing that deft. 
actually paid the rate for other houses to a value 
much beyond £15 he not being named in the rate, 
although it appeared that the name of another 
erson had been inserted in the rate by mistake.— 
OWER v. Woop (1848), 11 L. T. O. S. 62; 12 
J. P. Jo. 261. 
383. -}— By 1835 Act, the 
ualification of a councillor in certain boroughs is 
the possession of property to the amount of £500, 
or the being =a to the relief of the poor in the 
borough ‘* upon the annual value of not less than 
£15"? :—Held: the ‘‘ annual value’? means the 
ratable value according to Parochial Assessment 
Act, 1836 (c. 96); & a person who had acted as 
councillor, being assessed upon a ratable value 
of £11 5s. only, though the gross estimated rental 
of his property was set down as £15, was liable 
to a penalty for so acting.—BAKER v. MARSH 
(1854), 4 E. & B. 144; 3C.L. R. 343; 24 L. J. 
Q.B.1; 24L.T. 0.8.72; 19 J. P.117; 1 Jur. 
N.S. 44; 3W.R.13; 119 E. R. 56. 
Annotation :—Distd. Smith v. Birmingham Corpn. (1883), 
11 Q. B. D. 195. 


a candidate, but not mentioned in 
the assessment roll, cannot be made 
available as a qualification.—R. (Car- 
ROLL) vw. BECKWITH (1854), 1 P. R. 
278.—CAN. 

















Oo. Meaning 

It is not necessary under 9 Vict. c. 75, 
8. 13, that the property on which an 
alderman qualifies should be assessed 
in the name of one person 
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384. Enrolment on burgess roll—On current 
roll.|—(1) To be qualified to be elected an alder- 
Man, on an extraor vacancy, within the 
meaning of 1835 Act, ss. 27 & 28, a corporator 
must be either a councillor or a person qualified 
to be a councillor by being entitled to be on the 
burgess list of the borough. 

(2) The term ‘‘ burgess list ’’ is to be understood 
to be the list in force for the current municipal 
year in which the election takes place, viz. from 
Nov. 1 to Nov. 1, & therefore it is not sufficient 
to be entitled to be or to be on the burgess list 
made out & completed on Oct. 22 of that year, 
under sect. 22, which is not to be in force until 
Nov. 1 following.—R. v. HARVEY (1842), 3 Q. B. 
475; 3 Gal. & Dav. 246; 11 L. J. Q. B. 282; 6 
J.P.670; 6 Jur. 874; 114 E. R. 589. 

Annotations :—Consd. Budge v. Andrews (1878), 3 C. P. D. 

510. Refd. R. v. Dixon (1850), 15 Q. B. 33. 

385. Whether conclusive of right to 
enrolment.|—-To be eligible for the office of town 
councillor, a candidate must be ‘ entitled to be 
on ’”’ the burgess roll within 1835 Act, 8. 28, as well 
as “‘on”’ the roll within 38 & 39 Vict. c. 40, 8. 1 (2), 
& the burgess roll containing his name is not 
conclusive evidence that he is ‘ entitled to be 
on’’ the roll.—MIDDLETON v. SIMPpson (1880), 5 
Cc. P. D. 183; 49 L. J. Q. B. 312; 42 L. T. 55; 
44 J.P. 251; 28 W. R. 629. 

386. Though unqualified — Whether suffi- 
cient under 1882 Act, s. 11 (3).]—The above sub- 
sect. provides that every person shall be qualified 

| to be elected & to be a councillor who is at the time 
of election qualified to elect to the office of 


of 








‘* owner.’’}— | had ceased to hold part of the property 
to the value of $160 r annum -— 
Qu.: whether the qualification set out 

was sufficient.—Re LLY v. MACAROW 
orsessed | (1864), 14 C. P. 457.—CAN. 


6. ——.}—The fact of a 
property on which a candidate secks 
to qualify being incumbered cannot 
be taken into consideration for the 
purpose of reducing the amount for 
which he appears to be rated on the 
roll, which must be taken to be con- 
clusive as to his property qualification. 
——R. (FLATER) v. VAN VELSON (1870), 
oP. R. 319.—CAN. 


f.——- ——.}—-R. (PuHILBRICK) 
v. SMART (1871), 5 P. R. 323.—CAN 


g. ———. ] — Notwithstanding 
the use of the word “ estate” in the 
declaration of a candidate under 
Consolidated Municipal Act, 1873, he 
is, nevertheleas, qualified, if the rating 
of the poe “ t a are noe in 
amount.— Kh. (BOLR) v. MCLEAN (1875), 
6 P. R. 249.—CAN. : 





h. —-—- ——.}—-R. (KELLY) v. 
Ion (1881), 8 P. R. 432.—CAN., 

k, -—— -——.}—R. (BRINE +, 
Boots (1883), 9 P. R. 152.--OAN. : 

l.—— --—A porson to be 
qualified for alderman for Victoria 
city must be the owner, in his own 
Tight, of property of the clear un- 





incumbered value of at least $500, 
durt the whole period of the six 
mont. p nomination.—Fa.- 


CONER v. LANGLEY (1899), .- Cc. R. 
444.—CAN, ee eee 


m. —————.}+—-The word “ value ” 
used in Municipal Act (Man.), 
8. 52, d the property quali- 


» Gefining 

fications of candidates for the office 
of councillor of a rural munici- 
pality means the actual value & not 
he amount at which the property was 
asseseed.-——SPENCER 0. FARTHING (1915), 
31 W. L. R. 944; 23 D. L. R. 620 ; 
25 Man. L. R. 564.—CAN. 

n. ——— Personal property not 
sufficient.}—A person cannot ualify 
pete ee or on personal pro- 

vIL. LUETT v, EMANDIE 
(ig08}, 5 P. R..19.—CAN, 


of it to his own use.—R. v. MCKENZIE 
(1851), 2 C. L. Ch. 36.—CAN. 


p.-——. --—-On quo 
to test deft.’s right to the office of 
reeve :—Held: a person having the 
mero possession of a lot vested in the 
Crown, determinable at any moment 
has not such an estate in it as will 
qualify him under the Municipal Act.— 
R. (LACH¥ORD) v. FRIZELL (1872), 6 


DP. R. 12.—CAN., 

A -}—Resp. was rated 
on an assessment roll in respect of a 
leasehold property, sufficient in value 
to qualify him for office, but the pro- 
perty of his wife :—Held; resp. 
no estate or interest in the property 
under Municipal Act, 1883.—R. 
aks ee HOWLAND (1886), 11 P. R. 


his wife upon a property in a vi 
that was assessed in the name of the 
wife as nae at $600 :—Held: ahd ik 
had no ® necessary property 
uaslification.—Re MORDEN ELECTION, 
UDDELL v. GARRETT (1899), 12 Man. 
L. R. 563.—CAN. 


t. -}—The candidate 
must not only be the real “‘ owner ” in 
terms of Municipal Act but must be 
also rated as ‘‘owner” in his own 
Oa rrpgaigs tS OF ST. 

MENTS LETT v. OLUBOWICZ, 
[1922] 3 W. W. R. 720; 70 D. L. R’ 
365; 32 Man. L. R. 366.—CAN. 





warranto 























a. ——— ~--A purebaser under 
&® registered agreement with the 

istered owner for the sale & purchase 
of land is an “‘ owner” within Municipal 
Act, 1920 (c. 63), 8. 6.—Re MUNICIPAL 
ELECTIONS ACT, RosE v. Morr, [1924] 
4 D. L. R. 498; [1924) 3 W. W. R. 
391; 34 B.C. R. 284.—CA 

b. —— Loss before  election.}— 
An alderman elect, though rated for 
1863 to the amount of $344 on lease- 
hold property, yet since May, 1863, 


o°.. -—- ——.}—-R. (DEXTER) v. 
Gowan, 1 P. R. 104.—CAN. 

ad. ——- —— New qualification 
acquired. }—R. (CHICK) v. SMITH (1892), 
22 O. R. 279.—CAN. 

aa. —.}—A candidate for 
alderman who, prior to nomination, 
has conveyed the lands which pro- 
fessedly constitute his qualification, 
is not disqualified, if the conveyance is 
not. registered.—LkEVY tv. GLEASON 
(1907), 13 B. C. R. 357.—CAN. 

bb. Residence.}—R. v. ScoTr (1851), 
2 C. L. Ch. 88.—CAN. 

oc. Declaration.}—At a mecting of 
a municipal council the mayor has a 
right to reject the vote of an alderman 
who has not made & subacribed tho 
declaration required by Municipalities 
Act, 1867, 3. 34.—EHz p. WHITNEY 
(1890), 11 N. 8. W. L. R. 118.—AUS. 

dd. ———.}——Re ASPHODEL Town- 
SHIP CORPN. & SARGANT (1859), 17 
U.C. R. 593.—CAN, 





ec. ——.}) — Where an alderman 
elect did not state in his declaration 
the nature of his estate in, or the value 
of the land, but declared that his 
property was sufficient to qualify him 
“= according the true intent & 
mi of the municipal laws of 
Upper ada ’’ :—Held: the declara- 
tion was insufficient.—R. (CLANCY) ». 
Sr. JEAN (1881), 46 U. Cc. R. 17.—0 N 


ff. R. (O'SHEA) v. LET- 
HERBY 


——,] — 
1908), 16 O. L. R. 582; 
O. W. iE 920.—CAN. ont 


es. ——.] — R. (MiLLican) vv. 
HaARRIBON (1908), 16 O. L. R. 475; 
11 O. W. R. 554, 678.—CAN. 


hh. J}— R. (LEFAIVE) v. OUEL- 
LETTE (1921), 64 D. L. R. 3473; 50 
O. L. R. 249.—CAN. 


kk. Payment of tazxes.}—The non- 
poyment of taxes y a candidate before 
e election disqualified him, under 


64 


Sect. 2.—Government of the municipal borough: 
Sub-sect. 2, B. & C. (a), (b), (c), (a) & (e).] 


councillor :—Held: a person who, though not 
ualified to be a burgess, had been enrolled on 
e burgess roll & was, therefore, entitled to vote 
under s. 51 of the Act was not thereby qualified 
to be elected a councillor under above sub-sect.— 
FLINTHAM v. ROXBURGH (1886), 17 Q. B. D. 443 
55 L. J. Q. B. 472; 54 L. T. 797; 384 W. R. 548 ; 
sub nom. Re ALDEBURGH SUFFOLK ELECTION, 
FLINTHAM v. RoxsBuRGH, 50 J. P. 311, D. C. 
oe meta. Beresford-Hope v. Sandhurst (1889), 


Residence.|—-See County & Borough Councils 
(Qualification) Act, 1914 (c. 21), s. 1 (1). 

387, What constitutes— Whether joint 
occupancy.|—On a rule nisi for an information 
in the nature of a quo warranio against a town 
councillor, as not being a resident householder, 
it not appearing that he had taken the house, or 
that he paid the rent though a joint occupant, the 
rule was made absolute.—R. v. MAXWELL (1863), 
11 W. R. 308. 

388. Se ee ——.] 
7 T. L. R. 536, D. C. 

-.|—Compare, No. 503, post. 
-]—See, generally, ELECTIONS, Vol. XX., 
pp. 11 et seq. 





WARD v. MACONOCHIE (1891), 





C. Disqualifications. 
(a) Non-Residence. 
See 1882 Act, s. 11 (4). 
oe constitutes residence.|—See Nos. 387, 388, 
ante. 


(b) Holding Office or Place of Profit. 

See 1882 Act, s. 12 (1) (A). 

3889. What amounts to—Surgeon of borough 
gaol—Confirmation vested in council.|—Where, on 
the election of councillors to supply the places of 
those going out of office, the alderman & assessors 
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objected to return one of the candidates who had 
a majority of votes, on the phe that he was 
disqualified, inasmuch as he had been appointed 
by the justices the surgeon of the borough gaol, 
the confirmation of which appointment was in the 
council, as also the payment of the salary :— 
Held: the aldermen & assessors were right in 
returning the candidate who had the next greatest 
number of votes.—R. v. DAWBER (1839), 3 J. P. 


272. 
-.|—Compare Nos. 13, 14, 

390. Acting as returning officer—For ward 
other than that for which standing.) R. v. 
Owe_Ens, No. 392, post. 

391. Effect of disqualification— Whether eligible 
to office of profit.|—-STAINLAND v. Hopkins, No. 
286, ante. 


\c) Holding Incompatible Office. 

892. Mayor candidate & returning officer 
Borough not divided into wards.|—The mayor of a 
borough not divided into wards, who, with the 
two assessors, presides at & declares the result of 
an election of town councillors for the borough, 
under 1835 Act, ss. 32-35, is precluded from being 
a candidate for election as town councillor ; 
inasmuch as, acting as returning officer, he cannot 
return himself. Under sect. 28, which enacts that 
no person shall be eligible as councillor ‘‘ during 
such time as he shall hold any office or place of 
profit, other than that of mayor,’’ in the disposal 
of the council of the borough, the mayor is eligible 
as town councillor, if the borough is divided into 
wards, for a ward in which he is not acting as 
returning officer.—R. v. OWENS (1859), 2 E. & E. 
86; 28 L. J. Q. B. 316; 33 L. T. O. S. 257; 23 
J.P. 741; 5 Jur. N.S. 764; 7 W. R. 566; 121 
E. R. 34. 

Annotations :—Consd. R. v. Whito (1867), L. R. 2 Q. B. 
557. Refd. R. v. Tewkesbury Corpn. (1868), L. R. 3 Q. B. 
629; Galway County Petn., Trench v. Nolan (1872), 27 
L. T. 69; R. v. Collins (1876), 1 Q. B. D. 336; KR. v. 

Morton, [1892] 1 Q. B. 39. 





29 & 30 Vict. c. 52, 8. 73.—R. (ADAM- 
8ON)v. BOYD (1868), 4 P. R. 204.—CAN. 

p. CAWLEY 0. BRANCH- 
FLOWER & WEBB (1884), 1 B. C. R., 
pt. 2, 35.—CAN. 

q. ——.]— Re MUNICIPAL ACT, 
HEATHER wv. MADDOCK, [1925] 2 
Ww. W. R. 464.—CAN. 

yr. Payment of rates.}—R. v. MACK 
Nae 2k. L. R. 263; 41 N.S. R. 
28.—CAN. 


t. ——-.]—Where the municipal 
rates of a candidate for election as 
municipal councillor were in arrear on 
the mee of his nomination for election : 
—Held: the candidate was ineligible 
for election.—IsMalL v. 
[1921] C. P. D. 4.—S. AF. 





GARDENER, 


a. Occupation — What constitutes.) 
——‘* Actual occupation ” in Consolidated 
Municipal Act, 1892 (c. 42) (O), 8. 73, 
does not n y mean exclusive 
occupation..—_R. (JOANISSE) v. MASON 
(1897), 28 O. R, 495.—-CAN, 

b. Time for possessing qualifica- 
tion. ee lk : a B ieploos ee be 
nominated as a candidate for the office 
of alderman unlees he is a person 

ualified to hold that office at the time 
the nomination papers are sent in.— 
1S NSW Li Bi PERS WR 
95.—AUS, e 8 Ly , e s e e a 

c. ———.J—R. (TINNING) vo. EDGAR 
PART VII. saad a, SUB-SECT. 2.— 


d. What amounts to— Auditor.) — 
An auditor of a municipality recei 
& remuneration for his services is no 
& person holding a place of profit under 


&p 
‘by the tor of li 


the council so as to disqualify him from 
being elected an alderman.— Ez vp. 
CROFT (1894), 15 N. S. W. L. R. 186; 
10 N. S. W. W. N. 216.—AUS., 

e. --~-A municipal elec- 
tion set aside, but without costs to 
the relator, on the ground that he was 
a confidential officer (auditor) of the 
corpn.—R. (BRINE) v. BOOTH (1883), 
9 P. R. 452.—CAN. 

f. School superintendent.) — 
Under the old lIaw a local super- 
intendent of schools, entitled to a 
salary to be paid by the county 
treasurer, was not disqualified.—R. 
Pe igaaiacal (1851), 2 C. L. Ch. 189.— 


g. —— Secretary to school trustees. } 
—A secret to school trustees is not 
disqualified by 44 Vict. c. 1, 8. 7.— 
HOLDSWORTH ¥. RUSSELL (1883), 4 R. 
& G. 184.—CAN. 

Registrar.}—Held: a regis- 
county ct. bailiff are dis- 














h. 
trar & a 
qualified for the office of mayor & 
councillor respectively.—R. (DUNCAN) 


» LavuGHuin, R. (STEVENSON) ov. 
aaa (1885), 2 Man. L. R. 78.— 


k. County court bailiff.) — 
R. (DUNCAN) v. LAUGHLIN, R. (STEVEN- 
SON) © BLANCHARD (1885), 2 Man. 
L. R. 78.—-CAN. 


1. —— Solicitor emp 
ector of licenses.) — So 


 eeaeieeeneeel 


incorpora town to prosccute cases 
under Canada Temperance Act, & 
to whom there was due a small sum for 
services rendered as such prosecutor, 
held to be ualified from hol 

office as mayor.—R. (MCDUNALD) v. 


ROBERTSON (1902), 35 N.S. R. 348.— 
CAN. 


m. Municipal inspector.) — 
An inspector, under Canada Temper- 
ance Act, appointed by the munici- 
pality, is qualified from be a 
member of the municipal council. 
Re Dickikt, Er p. WILLIAMS oe 
3 E.L. R. 378; 38 N. B. R. 156.—CAN. 

n,—— Paid official — Duties com- 
pleted before election.}—R. (SMITH) v. 
ScHICK (N. W. P.) (1907), 5 W. L. R. 
5§33.—CAN. 


Oo. Member of school board.}— 
R. (ROBINSON) v MCCARTHY (1903) 
230. L. T. 203: 6 O. L. R. 638; 2 
O. W. R. 298.—CAN. 

p.-—— ——.])— R. (Sckoaam) v. 
Ross (1925), 57 O. L. R. 23.—CAN. 

qa. ——.] — HOLMES v. THORNE 
(1900), 26 8S. C. 181.—8. AF. 

r. 
MONALLY & ALIWAL NORTH 
CIPALITY (1906), 22 8. C. 553. 











e AF. 


PART VII. act a, SUB-SECT. 2.— 
e 0 e 


aa. County clerk.}--A county olerk 
held disqualified under 29 & 30 Vict. 
c. 51, 8. 73, from sitting as mayor of 
the same or any other munici ty.— 
K. (BOYES) v. DETLOR (1868), 4 P. R. 
195.—CAN. 

bb. Member of body aged in 
proceedings against mun ity.}— 
2. paar | v. CAMPBELL, 22 C. L. T. 
118.—C e 

oo. Licensee.}—A license cannot law- 
fully be transferred except in the 
cases mentioned in R 


. 8 _0O., 1877 
c. 181, 8. 28, none of which had occurred 


Part VII.—Tuer Boroveas. 





893. ———.]——-In a borough not divided 
into wards W., the mayor, was nominated on 
Oct. 25 for election as town councillor at the annual 
election on Nov. 1: on Oct. 29 the town council 
elected an alderman to execute all the duties of 
mayor in his place at the election. W. was 
elected councillor. On quo warranto :—dHeld: 
(1) he was not, as mayor, disqualified from being 
a candidate, but could not act as returning officer ; 
(2) he was ‘‘ incapable of acting ” within 1835 Act, 
s. 36, & therefore the election was properly 
conducted, & he was duly elected.—R. v. WHITE 
(1867), L. R. 2 Q. B. 557; 8B. & 8. 587; 36 L. J. 
Q. B. 267; 16 L. T. 828; 31 J.P. 6595; 15 W. R. 
988. 

; + a Pay ’ 1 ° Ps ° 
Anglin lle BME ES ter BGA 

Tewkesbury Corpn. (1868), L. R. 3 Q. B. 629. 

394. Alderman.] — At an election for the office 
of a councillor of one of the wards of a borough, 
R. & P. were the only candidates. At the close 
of the poll P. objected that R. was disqualified 
for election by reason of his being an alderman of 
the borough whose term of office had not expired, 
& P. claimed himself to be elected whatever might 
be the result of the poll. The returning officer 
counted the votes, & then stated to those present 
the number given to each candidate, the result of 
the poll being that R. had a majority. Having 
taken time to consider the objection, the returning 
officer on the following day issued a public notice 
stating the number of votes given to each candi- 
date, & the objection, & declaring that P. was 
duly elected. P. thereupon made & subscribed 
the declaration of acceptance of the office required 
by 1882 Act, s. 35, & attended meetings of the 
council. KR. subsequently made & subscribed a 
similar declaration & attended meetings of the 
council :—Held: (1) R. was not by reason of his 
being an alderman disqualified for election to the 
office of councillor, & by accepting the latter office 
he vacated the former; (2) the returning officer 
had no power to decide whether R. was disqualified 
or not ; (3) the office of councillor was not de facto 
filled by P. so as to entitle him to hold it until 
dispossessed by an election petition or by quo 
warranto.—R. v. BANGOR Conen. (1886), 18 
Q. B. D. 349; 56 L. J. Q. B. 326; 51 J. P. 51; 
30 W. R. 158; 3 T. L. R. 176, C. A.; on appeal, 
sub nom. PRITCHARD v. BANGOR CORPN. (1888), 
oe App: Casee ae 

nnotations :—A 8 to (1 Rv. ; . B. 

tins tig Came, Deugten 698) 19. B 

aed {1904) 1 K. B. 74. Generally, 


395. Town clerk.]—In the borough of C., by 
charter, the mayor, bur esses, & commonalty 
were to elect a town clerk, who was also to be 
clerk of the peace, clerk of agsize, & prothonotary, 
& the mayor, recorder, & town clerk were to hold 
plea of certain actions. The mayor, recorder, & 
& common council, twenty in number, were to 
are bye-laws for the good order & government 
ae une orough. None of the common council 

one sea’~"-" office in any ct. where the town 
His accounts were audited by a 
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the corpn., but he was remunerated by certain 
fee of right payable to him :—Held: the offices 
of common councilman & town clerk were not 
incompatible.—R. v. Jonns (1831), 1 B. & Ad. 
677; 9L. J. 0. 8. K. B. 103; 109 E. R. 938. 


Annotation :—Mentd. Iron Ship Coating Co. v. Blunt 
(1868), L. R. 3 C. P. 484. 


Army officer.|—See Army Act, 1881 (c. 58), 
ss. 146, 181 (5). 

Election auditor.]|—See 1882 Act, s. 12 (1) (a). 

396. Overseer.] —R. v. LANCASHIRE JJ., No. 
146, ante. 

Recorder of borough.]|—Scee 1882 Act, s. 163 (6). 

897. Whether acting in incompatible office 
sufficient—Without valid appointment.|—- Where a 
rule is obtained for a quo warranto upon the ground 
that a party has vacated a corporate office by 
having accepted a second incompatible office, the 
affidavits must show a valid appointment to the 
second office, the acceptance of which is made the 
ground of amotion.—R. v. Day (1829), 9 B. & C. 
702; 4 Man. & Ry. K. B. 541; 2 Man. & Ry. 
M. C.391;7L. J. 0.8. K. B. 308; 109 E. R. 261. 


_(d) Clergyman or Minister. 
See, now, Ministers of Religion (Removal of 
Disqualifications) Act, 1925 (c. 54). 


(e) Share or Interest in Contract. 

398. What constitutes interest —In contract— 
Beneficial interest—Contract in name of trustee.|— 
SIMPSON v. READY, No. 273, ante. 

399. Pecuniary or material interest— 
Distinguished from pecuniary advantage.|—An 
‘‘ interest ’’’ in a contract within the meaning of 
1882 Act, s. 12 (1), must be a pecuniary, or, at 
least, a material interest, but it need not be a 
pecuniary advantage. 

Deft., who was a member of a municipal corpn., 
carried on business as a jeweller & optician. The 
optical department was managed by his son, who 
was not a partner but a paidemployee. A contract 
was made between the son, in his own name, & the 
municipal corpn. for the supply of spectacles to 
the children of the schools controlled by the corpn.’s 
education committee. The contract was carried 
out by the son, the spectacles were paid for by 
him with his own cheque, & he received payment 
in his own name from the corpn. & paid the 
amounts so received into his own banking account. 
The spectacles were supplied in cases bearing the 
son’s name but deft.’s business address, some of 
the cases being taken at the expense of deft. out 
of his stock. The son alone derived direct 
pecuniary benefit from the contract, but the shop 
was provided, & the establishment expenses paid, 
by deft., & the fact that the spectacle cases bore 
his address helped to advertise his business with 
the consequent probability of increasing his 
custom :—Held: on these facts the county ct. 
judge was warranted in finding that deft. had an 
‘‘ interest ’’? in the contract within s. 12 (1) of the 








| Act.—ENGLAND v. INGLIS, [1920] 2 K. B. 636; 89 


L. J. K. B. 1062; 123 L. T. 576; 84 J. P. 198; 


committee, named b the ma a Ss 386 fhe L. R. 558 > 18 L. G. R. 407, D. C. 
yor : 
com Annotations :-—Consd. Everett v. Griffiths, (1924] 1 K. B. 
: mon hall. No fixed salary ° 941. Apprvd. Lapish v. Braithwaite, [1925] 1 K. B. 474. 
cre. Therefore deft., who 
h ” retained | (1907), 3 BE. L. R. $78; 38 N. B. R. e. Government servant.) — Resp. waa 
caliied fo mt one eee ne arg sea employed in locomotive works, under 
(BRINE) ». Boots PO he - Candidate acting as returning © Department of Railwa ar- 
9P. R, 452.—CAN 3 0. R. 144; | opicer.}—At an election of alderman ours, & was on the fixed establish- 


for a ward in the cit 
outgoing alderman, who was a candi- 
date for re-election, presided & acted 
as returning-offioer :—Held 
tion was vold.—FANAGAN v. KERNAN 
(1881), 8 L. R. Tr. 44,.—IR. 


ment of the Civil Service :—Held: 
resp.’s whole time was required to be 
devoted to the public service, & he 
was disqualified from being elected as 
& mumicipal councillor.—INGGs vv. 
Bower, [1920] EB. D. L. 2.—S8. AF. 


of Dublin, the 


: the elec- 
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Sect. 2.—Government of the municipal borough: 
Sub-sect. 2, C. (e).] 


400. ——- Supply of materials to con- 
tractor.|—(1) A.,; who had contracted with the 
council of a borough, acting as local board of health, 
for the performance of certain public works in the 
borough, bought of deft., who was a tradesman, 
articles required in the course of these works :— 
Held: this was not such a contract or employment 
as disqualified the defendant from holding a 
corporate office under 1835 Act. 

(2) Deft., & three other persons had contracted 
with the comrs. under a local Act to sink an 
artesian well for the purpose of supplying the town 
with water. This contract & the works were 
afterwards assigned over to the comrs. by deed, 
who thereby released the contractors, & covenanted 
to pay them a certain sum which had been already 
incurred, & a further sum of £850 in case the comrs. 
should either abandon the works or complete 
them, & obtain a specified supply of water from 
the well. The contractors also covenanted with 
the comrs. for quiet enjoyment, & not to molest 
them in the completion of the works. All the 
powers & contracts of the comrs. were transferred 
to the council, acting as local board of health, by 
Public Health Act :—Held: this contract was ‘“‘ a 
security for the payment of money only ”’ within 
the meaning of 5 & 6 Vict. c. 104, 5. 1, & did 
not, therefore, disqualify deft. from holding 
a corporate office under 1835 Act, s. 28.—LE 
FEUVRE v. LANKESTER (1854), 3 BE. & B. 530; 2 
C.L. R. 1426; 23 L. J. Q. B. 254; 22 L. T. O.S. 
282; 18J.P.198; 18 Jur. 894; 2W.R. 307; 118 
E. R. 1241. 

Annotations :——Ag to (1) Distd. Tomkins v. Jolliffe (1887), 51 

; . Refd. Nicholson v. Fields (1862), 7H. & N. 

76), 34 L. T. 390; Cox v. Truscott 
. P. 174; Lapish vw. Braithwaite, (1925) 1 
Generally, Mentd. R. v. Hull JJ. (1854), 4 E. 





.|—Compare No. 17, ante. 

Effect of dissolution of partner- 
ship.]|—Resp. was a member of a firm interested 
in certain continuing contracts with a corpn. of a 
borough unexpired at the time of a municipal 
election for that borough. Before offering himself 
as a candidate at the election resp. dissolved 
partnership, & assigned all his interest in the said 
contracts to the other partner, remaining liable, 
however, on bonds securing the due performance of 
the contracts. The corpn. was not a party to the 
assignment & gave no assent thereto nor did they 
release resp. from the contracts. Resp.’s con- 
nection with the said contracts & the fact that 
his candidature was objected to on that ground 
were matters of notoriety in the ward for which 
he was a candidate. On a petition against his 
return as councillor :—Held: resp. was not quali- 
fied to be elected within 1882 Act, s. 12, & votes 
given for him were thrown away.—Cox v. AMBROSE 
ORE 60 L. J.Q.B.114; 553.P.23; 77. L. R. 


9 e 6 
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the resolution of a town council under 1882 Act, 
s. 15 (4), a salary is attached to the office of 
mayor, a candidate for that office is disqualified 
under s. 22 (3), from voting for himself, as he has 
a pecuniary interest in the matter. 

(2) 1882 Act, s. 12 (2) (a4), which provides that 
a person shall not be disqualified from being a 
councillor by reason only of his having an interest 
in any lease in which the council is also interested, 
refers as much to . letting for one day as to a lease 
for a longer period. 

(3) 1882 Act, s. 61 (4), which provides that in 
case of equality of votes at the election of mayor 
‘‘the chairman, although not entitled to vote in 
the first instance, shall have the casting vote,” 
does not prevent the chairman from voting in the 
first instance, unless he is otherwise disqualified. 

(4) Resp. contended that one of the votes given, 
that of G., was bad,inasmuch as at the time of his 
election as councillor he held an office or place of 
profit in the gift of the council & also had a share 
or interest in a contract or employment, with, by, 
or on behalf of the council, contrary to 1882 
Act, s. 12 (1) (c). It appears that the appointment 
of chemist to the council entitles the person 
appointed to supply goods, in the way of his 
business as a chemist & druggist, to the police * 
to the fire brigade, & that G., who held this office, 
had not resigned the appointment before his 
election, & had after his election spina a member 
of the fire brigade on behalf of the council with 
fourpence worth of oil. The first answer made to 
this was that the contract was a very small one. 
That, however, is a matter into which we cannot 
enter, as the legislature has not entrusted us with 
any dispensing power, & probably considered the 
maxim of obsta principiis should apply to cases 
of this class (CAVE, J.).—NELL v. NGBOTTOM, 
[1894] 1 Q. B. 767; 10 T. L. R. 344; 38 Sol. Jo. 
309; sub nom. Re LourH MUuNIcIPAL ELECTION, 
NELL v. Lonesorrom, 63 L. J. Q. B. 490; 70 
L. T. 499; 10 R. 198, D.C. 

Annotation :—Generally, Mentd. Bland v. Buchanan, [1901] 

2K. B. 75. 

403. —_—_ ——— Effect of application for release 
—Release not effective till after election.|—A 
petition was presented against a town councillor, 
alleging that his election was void on the ground 
that at the date of his nomination, he had an 
interest in a contract with the council. Resp., 
in answer to an advertisement had offered to 
supply to the council for twelve months certain 
goods at specified prices & the offer was accepted. 
Afterwards he applied to a committee of the council 
to be released from his contract. The committee 
resolved that subject to approval by the council, 
he be released from that date. He was then 
nominated. After his nomination the council 
approved the resolution of the committee releasing 

- On argument of questions of Jaw reserved : 
—Held: (1) the advertisement, tender & accept- 
ance constituted a contract; (2) resp. had an 
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3 bie ————- Fripp 
Though value of contract small.]/—(1) Where by | the resp.’s nomination, of the resolution releasing 
Ba ce ah Fe we eee ee ee ee ee 


- (@). 








400 ii, —_—- ——_  ——.] — R. 
ale 23 vw. GAUTHIER (1869), 5 P. R. 
4,.—© 


office of reeve.—R. (LEE) v. GILMOUR 
(1881), 8 P. R. 614.—CAN. 


400i. What constitutes interest—In ° sit oii goods 
gonirect Supply of materials to con; | 400 ty. ——— ——- ——-.] RYAN ¥. | contaration.} Ei p. BOWING CBG), 
. e —— bd * , 
C. L. R. 291.—AUS, wee CANE rn tr en et ee TN. 8 W. L. R. 438; 2.N. 8. W. W. N' 
400 ii, — -—.}—Where a f. ——.)— A municipality aneee 
eee ot & yoga being a baker assed a bye-law to exempt from h.—— —— -———.] — Held: the 
supp ‘ read to la gaol contract tion, for a term of years, a mill | supply of goods on credit, even to a 
e y, another person in his own | to be built within ite limita by a firm | t g amount, was & con within 
zane & tor his own benefit, the member | of which deft. was a member :—Held: | Act 45 of 1882, . 17, & the disqualify: 
0 nA gornn. was held not to be dis- | there was a contract subsisting between | ing effect of such a contract continued 
qua. —R. ean ee vt. Rip- | deft. & the munici he was | even after the price was paid & the 


DELL (1867), 4 


therefore disqualifie 


ity, 
from holding the | contract. concluded.—Moss vw, SmagoNns 


Part VII.—TsHE Borovaa. 


him did not relate back to the date of the resolu- 
tion, because the interests of persons other than 
the parties to the contract might be affected, & 
therefore resp., at the date of his nomination had 
an interest in a contract with the council, & was 
disqualified & his election was void.—Re GLOUCES- 
TaR MUNICIPAL ELECTION PEerition 1900, Forp v. 
NewtTH, [1901] 1 K. B. 683; 70 L. J. K. B. 459 ; 
84 L. T. 354; 65 J. P. 391; 49 W. R. 345; 17 
T. L. R. 826; 45 Sol. Jo. 327, D. C. 

404. ——— ——— Benefit derived from advertise- 
ment-—-Though no personal interest in contract.|— 
ENGLAND v. INGLIS, No. 399, ante. 

405. Managing directorship.] — An 
alderman, who is also a shareholder & managing 
director of cos. having current contracts with the 
borough council, if he is paid as managing director 
by salary & not by commission, is not disqualified 
for being an alderman under 1882 Act, ss 12 & 14, 
as a person having a share or interest in any 
contract with the council.—LAPIsH v. BRAITH- 
WAITE, [1926] A. C. 275; 95 L. J. K. B. 406; 134 
L. T. 481; 90 J. P. 65; 42 T. L. R. 263; 70 Sol. 
Jo. 365; 24 L. G. R. 1256, H. L. 

406. ——— In employment — Sale of business in 
consideration of annual payments—Payable out of 
official salaries.|—L. owned a private business as 
accountant, & also held certain appointments under 
the corpn. of a borough. As he was disqualified 
while he held these appointments from being elected 
mayor of the borough, he made an arrangement 
with those who had control of the appointments, 
in pursuance of which he resigned them in favour 
of his son & another as joint holders thereof, & 
he became a candidate for the office of mayor. 
He was shortly afterwards elected mayor & held 
that office for a year, continuing thereafter to be 
a councillor for upwards of five years. He had 
taken no part in the appointment of his successors 
to, or their continuance in, the aforesaid appoint- 
ments. Subsequently by deed L., whilst mayor, 
sold to the joint holders of these appointments 
his private business as accountant in consideration 
of their paying him (inter alia) an annual sum for 
five years out of their official salaries. They 
accordingly paid him that annual sum for the 
stipulated period. The corpn. of the borough 
brought an action against the exors. of L. to 
recover the sums so pe to him, as money had 
& received by him to the use of the corpn. :—Held : 
there was no foundation for the claim. Under 
the deed L. had an interest in an employment with 
the corpn., & was therefore disqualified for being 
mayor or councillor by 1882 Act, s. 12 (1) (ce) 
(per CUR.).—PONTEFRACT CORPN. v. LOWDEN 


& McKENziE, i aes 
S. AF. {1907) E. D. C. 156. 
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(1915), 84 L. J. K. B. 1800; 113 L. T. 272; 79 
J.P. 392; 59 Sol. Jo. 398; 13 L. G. R. 721, C. A. 
see Nos. 15-22, 56, 57, ante. 

407. Excepted interests—Lease—Letting for one 
day included.]|—NELL v. LonasBotrom, No. 402, 
ante. 

408. Duration of interest——Goods supplied— 
Though not paid for.]|—Deft. in an action for 
penalties under 1882 Act, s. 14, was a town coun- 
cillor & trustee of a Wesleyan chapel. A non- 
provided school was attached to the chapel; but 
the school building was also used for other purposes 
than those of the non-provided school. Fuel for 
warming the building was supplied by the trustees 
under an arrangement with the town council by 
which the latter paid the trustees for such of the 
fuel as was used for the purpose of warming the 
building during the times when it was used as a 
non-provided school. It was the habit of the 
trustees to procure from deft. the fuel required by 
small orders given from time to time. An order 
of this kind had been given on Jan. 4, 1904, & 
fulfilled on Jan. 11; another on Jan. 23, & fulfilled 
on Jan. 25; another on Feb. 2, & fulfilled on 
Feb. 3. The votes complained of were given on 
Feb. 1 & 5. On these dates the fuel ordered had 
not been paid for :—Held: there was a contract 
between the town council & the trustees; deft. 
had at times an interest in that contract, but he 
had not such an interest at the time when the 
votes complained of were given, & therefore he 
was not disqualified from voting on the dates 
alleged.—Cox v. TruscoTr (1905), 92 L. T. 650 ; 
69 J. P.174; 217. L. R. 319; 3 L. G. R. 431. 
annoaion :—Refd. Lapish v. Braithwaite, [1925] 1 K. B. 

409. In any contract — Existence of contract 
question of fact.|—R. v. BLacKAaLL (1851), 15 
J.P. Jo. 322. 

410. Contract not under seal included.|— 
R. v. FRANCIS, No. 276, ante. 

411. Contract with council acting as local 
board of health.|—-LE FEUVRE v. LANKESTER, No. 
400, ante. 

412. Advertisement, tender & acceptance.] 
—Re GLOUCESTER MUNICIPAL ELECTION PETITION 
1900, Forp v. NEWTH, No. 403, anie. 

Excepted contracts—Lease of lands.|—Com- 
pare No. 22, ante. 

413. Security for payment of money 
—Covenant for payment of money for work done.]— 
414, Extent of disqualification — Nomination & 
election—Though interest assignable.|—_Petitioner 
& resp. were nominated in proper form for election 


WwW. L. R. 707; 18 D. L. R. 392; 7 
W. W. R. 324.—CAN. 

















tive townships 


_—— —— Commission.}—Woop or security for the costs of an appeal : 408i. Duration of interest—Qoods 

v. LITTLER (1921), 29 CG. L. R. 564.— | —Held: the ‘interest in & | sgupplicd—Though bee id for.}—R. 

AUS. contract with or on behalf of the | (Roto) v. BEARD (1865), 3 P. R. 357. 
Lh nee see corpn.’”-—R. (HANER) v. ROBERTS, R. | —CAN. 


ment.J}—A, claim 


TAYLOR) v. 
corpn. bond 


Effect of orig 
pA ach against the 15.--CAN. 


igned to a third 





(1867), 4 P. R. 73.—CA 


CGUIRE 
party, before the election, does qa. -—— Surety for 4 O. R. 162,—CAN. 
disquality.—R. (MACK) ©. Minsine of iiconses. JR. v. Rink (1892), 24 

r 








r m. —— ——)]) — RR. v. 
en (1872), I. R. 6 CG. L. 239. 
—IR, a 

n, ——~ ——— Surety for borough | in 
reasurer.}—A surety by fone to a 
corpn. for their treasurer, & to the 
treasurer for the collector of taxes, is 
disqualified for a seat in the corpn.— 
iN OoLEMAN v. O'Hare (1855), 2 


oO. ————e AO ee 
MoRakE (1870), 6 P. R308 Gane a: 


.—— —— Sure or corpora- 
tton.}—Defta. were, at the ce of their 


TEVENS (1878), 7 


S. R. 168.—CAN 

A ——— ———-.] — A surety to 

a@ contractor to a divisional council is 
person concerned in or perliclnau ne 
the profit of a contract with the 
council, & is consequent 
for election as a counci 
MS awa (1898), 13 BE. D. C. 132.— 


mati contract it (L ship of ae : ‘ : 
ng . IVINGSTONE) ¥. : 

Bast (1014), 28 W. L. R. 710; 18 | AED) % ROBERTSON (1902), 35 
D. L. R. 394.—-CAN. 


a J GavENg. under seal.}—A 
STONE) v. MoNamara (1914), 29 | be said to be disqualifi 


P, R. 408 fi. 


(McG 





—_—— .}] — R. 
) wv. BIRKETYT (1892), 21 





b. Work done— Though not 
paid for.}—Where deft., when elected 
as councillor, had a claim upon the city 
for certain work done by him under a 
contract with the corpn. :—Held: dis- 
qualified.—R. (Davis) v. CARRUTHERS, 


disqualified | 1 P, R. 114.—CAN, 


Oor.— DEACON 


0. .})—R. (Moore) 
vw. MILLER (1854), 11 U. C. R. 465.— 
CAN. 


da. ——_—- —— ——.}-R. (McDon- 
N.S. R. 


» ry 
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}— n cannot 
as a member 
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Sect. 2.—Government of the muni ss borough: 


Sub-sect. 2, C. (e), oh) (9) & (h), D. & EF.) 


to the office of councillor for a ward in a borough. 
Petitioner at the time of his nomination was 
interested in a contract with the corpn. of the 
borough. Resp. objected to petitioner's nomina- 
tion on ground that he was, by reason of his 
interest in the contract, disqualified for election. 
The mayor allowed the objection, & resp., bei 
the only other person nominated, was declare 
elected :—Held: (1) petitioner was disqualified 
for nomination, none the less because he might 
by assigning his interest in the contract have got 
rid of his disqualification before the date of the 
poll; but (2) petitioner, although disqualified 
for election & nomination, having in fact been 
nominated in proper form, was a candidate within 
the meaning of 1882 Act, s. 77, & consequently 
entitled under s. 88 to present a petition for the 
purpose of questioning the election of resp.— 
HARFORD v. LINSKEY, [1899] 1 Q. B. 852; 68 
L. J. Q. B. 599; 80 L. T. 417; 63 J. P. 263; 47 
ae 653; 15 T. L. R. 306; 43 Sol. Jo. 381, 
Annotations :—Asto(1) Refd. ReGloucester Municipal Petn. 
1900, Ford v. Newth, Aree 1K. B. eee Hobbs v. Morey, 


11904] 1 K. B. 74. As to (2) Refd. m bri County 
Council Petn., Fordham v. Webber, [ 19251 2K. B. 740. 


415. Release from contract between 
nomination & election.|—Re GLOUCESTER MUNI- 
CIPAL ELECTION PETITION 1900, ForD v. NEWTH, 
No. 403, ante. 

416. ‘“‘Being’’ a councillor — “ Holding 
the office of’’ councillor..—A person elected a 
member of a borough council although disqualified 
under 1882 Act, s. 12 (1) (c), for being elected or 
for being a councillor by reason of his having an 
interest in a contract with the council, is neverthe- 
less a councillor within 1882 Act, ss. 14 (3), 15 (1), 
& qualified to be elected alderman & mayor of 
the borough where, under the provisions of sect. 73 
his election is to be deemed to all intents good & 
valid because it has not been questioned within 
twelve months thereof; & within the meaning of 
the above sub-sects. he is “ qualified to be a 
councillor.’”’ ‘' Being,’ in sect. 12 (1) (c), means 
‘* holding the office of.’’—FORRESTER v. NORTON, 
(1911) 2 K. B. 953; 80 L. J. K. B. 1288; 105 
L. T. 375; 75 J. P. 510; 27 T. L. R. 542; 9 
L. G. R. 991, D. C. 

417. Effect of disqualification — Whether abso- 
lute—Election not questioned within twelve 
months.]|—FORRESTER v. NORTON, No. 416, ante. 

418. —— Liability to penalty — Acting after 
interest terminated.|—-The disqualification under 
1835 Act, s. 28, of any person who has any interest 
in a contract with the council of the borough, to be 
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tract, & a seal in eg instrument is all that 
is required to perfect his discharge at 
Jlaw.—R. (HILL) v. BETTS (1867), 4 


UMMER, (1913] C 
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elected or be an alderman or councillor of the 
borough, applies only during the continuance of 
the contract. So that by becoming interested in 
such a contract an alderman or councillor does not 
cease to be qualified or become disqualified within 
sect. 53, so as to incur penalties for acting after 
the termination of the contract.—LEwis v. CARR 
(1876), 1 Ex. D. 484; 46L. J.Q. B. 314; 36L. T. 
44; 40 J. P. 692; 24 W. R. 940, O. A. 
Annotat ions :—Consd. Fletcher v. Hudson bag. Jo 

611. Folld. Pridmore ». 08) P. 0. . 69 bat. 

nsd. R. v. Rowlands, et ig ae 
vy. Truscott (1905), 69 J. P 

419. —_ —— ‘Unless termination of 
interest colourable only.|—-PRIDMORE v. HAY 
(1890), 54 J. P. Jo. 697. 

—.]|—See, generally, Sect. 1, sub-sect. Ts. 

C., ante. 


Avoidance of corporate office.]—Sce Sect. 
1, sub-sect, 7, G., ante. 

420. Duration of disqualification — Limited to 
continuance of contract.|—-LEwiIs v. CaRR, No. 
418, ante. 

-.|—See, also, No. 408, ante. 





(f) Bankruptcy. 


Bankruptcy.|—See Bankruptcy, Vol. IV., p. 
177, Nos. 1644, 1647. 

Composition with creditors.|—See Sect. 1, sub- 
sect. 7, G., ante 


(g) Corrupt Practice at Election. 


See Municipal Elections Corrupt & 
Practices Act, 1884 (c. 70), ss. 2, 3. 

421. Corrupt practice of agent — Disqualifica- 
tion for three years from date of report.|—(1) If a 
candidate at a municipal election is reported by 
an election ct. to have been guilty by his agents of 
a corrupt practice at the election the effect of the 
report is that he is not capable of being elected to 
or holding any corporate office in the borough 
during a period of three years from the date of the 
report, & if he has been elected his election is 
void but he is not deprived of his right to vote at 
a Parliamentary election inasmuch as the case is 
governed by Municipal Elections Corrupt & 
Illegal Practices Act, 1884 (c. 70), 8. 3 (2). 

(2) Corrupt & Illegal Practices Prevention Act, 
1883 (c. 51), ss. 6(8) (a), 38(5), extended to 
municipal elections by Municipal Elections Corrupt 
ae Illegal Practices Act, 1884 (c. 70), which 

disqualify the person 80 reported from voting at a 
Parliamentary election during a period of seven 
years from the date of the municipal election, 
apply only where the person reported has been 
personally guilty of a corrupt practice.—Morris 


Illegal 


of wate 


Pa PART VII. SECT. 2, SUB-SECT. 2.— 
» Fob; C. (g). 


n. What is—Pa 
—R. (JOHNS) v. 
QO. ay §83. ris 


to canvasser.] 


her dndention TEWART (1888), 16 


P. R. 113.—CAN. 


Whether udgment in- 
cluded.}—A member ot &@ municipal 
council rear whom the corpn. held 
an unsatisfied judgment for costs was 
unseated as being disqualified.—R. 
(MCNAMARA) v. HEFFERNAN ary 24 
Co. L. T. 233; 7 L. R. 289 
O. ae R. 431.—CAN. 


f.—-_— 


——.}]— Mas v. Mua: 
an (1908), 14 B.C. BR. 22: OWL 
113.—CAN. 

(BALL) », 


h. scant Nagar 
HUGHES m8 (1923), 53 0. on R. 473.— 
CAN. 

k. ——— Contract with corporation 


nots 2 Edw. 7, No. 35, s. 24, acco 
to its true construction, @ person hold- 
ing a civic office is not liable to 4 
penalty as being knowingly interested 
@ contract with his munici ae 
when he has merely supplied ma 
to a contractor who chooses to ca 
them from him without an hse tga 
arrangement that he should do 
ate TAYLOR, [1906] A. C. 378. — 


ratepayer 
No disqualification. }—-No interest ON ich 
springs solely from his pre a rate- 
Re McLm on & TowMETie OF { or OPs (1880), 
¥ P) 
45 U. C. R. 325.—CAN. 


— Akal _ 
Bribery & feestian — been am 

roven resp. was Meola disqual a 

hold a seat as a municipal councillor. 


—MACLELLAN 0. MACIBAAG (1914), 14 
E. sg R. 450,.—CAN. 
one 


Result Oe yeas ery wy 
vetice—-Effect --R. (ST. VIS) 
EAUME Cas 26 O. RB. 460 ou” 


q. Must be clearly proved.) — 
The wer of disqualification oex- 
ercisable by a judge under Municipal 
Act, where . person, or a candidate, 
is found of a corrupt practice 
is ae which : uld exercised only 

case, upon clearl Proven 
facta, PR. (MITCHELL ) 0. 
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y. SHREWSBURY (TOWN CLERK), [1909] 1 K. B. 
342; 78 L.J. K. B. 284; 99 L. T. 964; 73 J. P. 
98; 7L. G. R. 125; 21 Cox, C.C.751; 2 Smith, 
Reg. Cas. 123, D. C. 


Continuous Absence. 
See Sect. 1, sub-sect. 7, G., anfe. 


D. Avoidance of Office. 
See, generally, Sect. 1, sub-sect. 7, G., ante. 
By election as alderman.]— See 1882 Act, 
s. 14 (4). 


E. Removal. 

See, generally, CORPORATIONS, 
pp. 305 et seq., 316 ef seq. 

422. Power to remove—At common law.]— 
The imputation, it was said, is a charge of corrupt 
& dishonest conduct in a public office, & that was 
always & still is a cause of amotion from the office. 
That this was the case before the passing of the 
Municipal Corporations Acts is beyond question ; 
but deft. contends that the power of amotion no 
longer exists now that municipal officers are 
elected under statutory provisions & hold their 
offices not for life, as theretofore, but for limited 
periods, namely six years in the case of aldermen 
& three years in the case of councillors. 1882 
Act, s. 39, provides for the avoidance of the office 
of mayor, alderman, or councillor in the case of 
bkpcy., insolvency, compounding with creditors, 
or temporary absence from the borough. These 
causes of loss of office are expressly provided for ; 
but none of them, it is to be observed would have 
afforded the corpn. at common law ground for the 
removal of any of its members. The power of 
amotion for reasonable cause is incident to every 
corpn., unless it has been taken away by statute. 
1 can find nothing in any statute taking it away, 
nor anything in any statute inconsistent with its 
existence (LOPES, L.J.).—BooTH v. ARNOLD, 
[1895] 1Q. B. 571; 64 L. J. Q. B. 443; 72 L. T. 
310; 59 J. P. 215; 43 W. R. 360; 11 7T. L. R. 
246; 39 Sol. Jo. 3143 14 BR. 326, C. A. 

423. Since Municipal Corporation Acts.]— 
Re Norton & PENZANCE Town CounciL (1872), 
Times, June 10. 

Annotation :—Refd. Booth v. Arnold, [1895] 1 Q. B. 571. 

rl -]—BootTu v. ARNOLD, No. 422, 
ante, 

425. Grounds for removal — Any reasonable 
cause.]|—-BooTu v. ARNOLD, No. 422, ante. 

426. —— Drunkenness.] —R. v. GLOCESTER 
Corpn. (1616), 8 Bulst. 189; 81 FE. R. 159. 


Annotations :—Refd. R. v. Glide (1691), 12 Mod. Rep. 27; 
Sharp v. London Corpn. (1714), Gilb. 255. 


Vol. XIII, 











, 841; 33 


Yr. Qualification of petitioner—Degrce 
of proof required. so fetiman v. DRrs- 


aw R, 
PART VII. SECT. 2, SUB-SECT. 2.—E. 


423 1. Power to remove—Since Muni- 
cipal Corporation Acts.}—There is no 
Provision in the Munioipal Corpora- 
fons Acts, 1908, granting power to a 
Mayor or borough council to exp: 
or suspend a membor of the council. 
7 WILKIE 0, KigLy (1914), 33 N. Z. 


5 P. R. 241 


105.—AUS. 








t. Grounds for removal — Convic- 


a. —— Defective — A 
defective declaration of qualificat 
candidate at a mraniobval etoetion i 


beon 


b. Procedure — E 
nt.Jj—Upon an application under 
Government Act, 1890, to oust 

from office, it is the ot.’a duty to con- 
sider whether the appct. has by his e. 
conduct precluded 
right to take ths objections upon which 
he relies, & if the ct. is of o 
he has so precluded himself, it should f 
refuse the application.—Re 
Er p. CuaYTon (1902), 28 V. L. 


0. -) — The ct. refused 
leave to file an information to disturb 
& person in the exercise of an office to 
which he was elected for one year, gg —— I 
without opposition 
resent at su 
no objection.— Re KRLLY v. MACAROW 
(1864), 14 C. P. 318, 457.—CAN. 
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427. S. P. R. v. TAYLOR (1694), 3 Salk. 231 ; 
ere R. 795. 








.]—Where the imputation is an 
imputation not of misconduct in an office, but of 
unfitness for an office, & the office for which the 
pe is said to be unfit is not an office of profit, 

ut one merely of what has been called honour or 
credit, the action [for slander] will not lie, unless 
the conduct charged be such as would enable him 
to be removed or deprived of that office. It 
follows that in the present case the action is not 
maintainable (LORD HERSCHELL). 

The first thing, to my mind, which we have to 

~ is this: whether he can be removed from 
the office of councillor because he is often drunk. 

I can find nothing in the statutes relating to 

borough councillors which enables anybody to 

be removed by reason of drunkenness (LINDLEY, 

L.J.).—-ALEXANDER v. JENKINS, [1892] 1 Q. B. 

797; 61 L. J. Q. B. 6384; 66 L. T. 391; 567. P. 

452; 40 W. R. 546; 8 T. L. R. 421; 36 Sol. Jo. 

326, C. A. 

Annotations :—Consd. Booth v. Arnold, [1895] 1 Q. B. 571 
Refd. Jones v. Jones, [1916] 2 A. C. 481. 

429. Obstruction of business of council 
by rilot.|—HAppDock’s CaAsE (1681), T. Raym. 435 ; 
1 Vent. 355; 83 E. R. 227. 

Annotations :—Refd. R. v. Derby Corpn. (1734), Lee temp. 
Hard. 153; R. v. Westwood (1830), 7 Bing. 1. Mentd. 
Colchester Corpn. v. Seaber (1766), 3 Burr. 1866. 

430. Bribery.] — Bribery is a good cause 
to remove a corporator from his office.—R. v. 
TIVERTON CORPN. (1723), 8 Mod. Rep. 186; 88 
E. R. 136. 

431. Libel on & insult to mayor.] — Is. 
having written a letter alleged to he libellous on the 
mayor of B. & having insulted the mayor of B. in 
ct., the mayor & council amoved E. who was a 
common councilman from his office :—Held: 
(1) there could not be any cause to disfranchise a 
member of the corpn., unless it be for a thing done 
which works for the destruction of the body 
corporate, or to the destruction of the liberties 
& privileges thereof, & not any personal offence 
of any one member thereof; (2) E. was granted a 
mandamus to restore him.—EARLE’S (Sim THOMAS) 
CASE (1790), Carth. 173; 90 BE. R. 705. 

432. Misconduct in office.}] — BooTH v. 
ARNOLD, No. 422, ante. 

433. Procedure—Right of officer to be heard.]— 
Peremptory mandamus granted to a common 
councilman for not setting out in the return that 
the party was summoned.—R. v. KInNa@’s LYNN 
Coren. (1784), Cunn. 98; 94 E. R. 1086. 


Annotations :—Refd. R. v. Liverpool Corpn. (1759), 2 Burr. 
723; R.v. Lyme Regis (1779), 1 Doug. K. B. 79. 

















not a ground for unseating him by the d. How removed—Summons. _ 

ee process under Municipal Act, A summons under tho Munici Act 

1866.—-R. (HALSTED) v. FERRIS (1870), is not an appropriate p to 
41.—CAN. unseat a deft. who has forfeited his 


Reat by an act subsequent to the eleo- 
tion, the election having been legal.— 
R. (MCGOUVERIN) v. LAWLOR (1870), 5 
P. R. 208.—CAN. 


el of appli: 





—— Petilion.}] — SEx- 
himself from the gmirH ». MONTGOMERY (1893), 9 Man. 
on that L. R. 173.—CAN. 








‘ Quo twarranto.} - 
Where a person not properly qualified 
has been elected & continues to act as a 
councillor the proper procedure for his 
removal is an information in the nature 
of a quo warranto.—Re Mack (1906), 
39 N, Ss. R. 394.—CAN. 


HENDY, 
R. 


ntlerest of relator must be 

the appct. having R. (Boyce) v. Porter, R. 
th election, & made (Boycr) v. ELLs & NELSON (1915), 8 
307; 88 O. L. R. 575;° 24 


D. L. R. 118.—CAN. 
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Sect. 2.—Government of the municipal borough: 
Sub-sect. 2, FE. & F.: sub-sects. 8 & 4, A.] 


434. Restoration—Jurisdiction of court.]—CouL- 
CHESTER TOWN & NORTHEN (1616), 1 Roll. Rep. 
335 ; 81 E. R. 526. 


F. Personal Liability for Corporate Acts. 
See Nos. 354-357, ante. 


SUB-SECT. 3.—Tuik ALDERMEN. 

Sce 1882 Act, s. 14. 

435. Precedence inter se. — JONES & CAPEL’S 
CASE (1623), Benl. 125; 73 E. R. 985. 

Qualification—Fit person.] -Compare Sub-sect. 
2, E., ante. 

Councillor or qualified as councillor.|— 
See 1882 Act, s. 14 (3); Sub-sect. 2, B., ante. 

436. Councillor elected when dis- 
qualified—Election not questioned within twelve 
months.|—-FORRESTER v. NORTON, No. 416, ante. 

Disqualifications—As councillors.|—See Sub- 
sect. 2, C., ante. 

e Holding office under council — Elec- 
tion as alderman declined.]|—Baston’s CAsE (prior 
to 1574), 3 Dyer, 332 b, n.; 73 H. R. 753. 
Annotations :—Consd. Milward _v. Thatcher (1787), 2 Term 

Rep. 81. Refd. Awdley’s Case (1626), Noy, 78; R. v. 

Patteson (1832), 2 L. J. K. B. 33. 

Election—By council.|—See 1882 Act, ss. 14, 60. 

——.]|—See, generally, ELEcTIONS, Vol. XX. 
pp. 136 e¢ seq. 

438. Enforcement by mandamus.] — R. 

v. GODALMING CORPN. (1845), 4 L. T. O. S. 342; 
9J.P. Jo. 84. 
-|—See, generally, CORPORATIONS, Vol. 
XITI., p. 322, No. 578; Crown Practice, Vol. 
XVI., pp. 314, 815; Eecrions, Vol. XX., 
pp. 136, 137, Nos. 1105-1109. 

——— Not questioned within twelve months— 
Valid.]|—See 1882 Act, s. 73. 

439. Avoidance of office—— By appointment to 
incompatible office—Town clerk.|—A jurat of the 
corpn. of H. may be elected town clerk of that 
corpn. But the two offices are incompatible, & 
the acceptance of the latter, though an inferior 
office, will vacate the former.—MILWARD v. 
oo (1787), 2 Term Rep. 81; 100 E. R. 


Annotations :—Refd. R. v. Bristol Corpn. (1822), 1 Dow. & 
Ry. K. B, 389; R. v. Jones (1831), 1 B. & Ad. 677; 
i e. Patteson (1832), 4 B. & Ad. 9. Mentd. R. v. Poole 


837), 1 Jur. 942. 

-]—Where the town clerk’s 
accounts are allowed by the aldermen, or where a 
town clerk acts ministerially under the aldermen, 
who are judicial officers, the offices are incom- 
patible ; & the appointment to the former office 
1s equivalent to an amotion by the corpn. from the 
latter office ; & if the person so appointed continue 
to exercise the office of alderman, this ct. will 
grant an information in the nature of a quo war- 
ranto against him.—R. v. PaTEMAN (1788), 2 

ay Bed: See 700 E. R. 419. 
wns I-—. VU. 
as eo 1832), 4 Bo RAG BS or ri eaege 
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434 i. Restoration — Jurisdicti 
court.}—The election of io. us ¥ 
municipal councillor was set aside bya 
Judge of the county ct. & resp.’s dis- 
qu cation ordered on evidence which 
the majority of the ct., on appeal, con- 
sidered of an unsatisfactory character : 


al must be 


alderman ”’ 
— :. Yresp.’s appe 
allowed & the order appealed from set 


aside with costs.—CAMERON v. BEATON 
(1915), 48 N. 8. R. 353.-—-CAN. 


PART VII. SECT. 2, SUB-SECT. 3. 


485 {. Precedence inter se.}—'' Senior 
means senior in actual 
office.—2e BELFAST MUNICIPAL ELEo- 
TION, GRIBBIN v. KIRKER (1873), I. R. | AUS. 


LocaL GOVERNMENT. 


441. -]—In the borough of W. 
the town clerk is appointed by the mayor, 
aldermen, & bailiffs, to hold the office during their 

leasure, with a salary, which they have power 
alter in amount or withdraw altogether; & 
one of the town clerk’s duties is to attend all 
corporate meetings of the mayor, aldermen, 
bailiffs, & burgesses, & draw up minutes of their 
proceedings under their inspection :—Held: the 
offices of aldermen & town clerk are incompatible, 
& an alderman, by accepting the latter, vacated 
the former office.—R. v. T1ZzaRD (1829), 9 B. & C. 
418; 4 Man. & Ry. K. B. 400; 2 Man. & Ry. 
M. C. 335; 7L. J. O. S. K. B. 275; 109 E. R. 
155. 
Annotations :—Consd. I. v. Jones (1831), 1 B. & Ad. 677; 

R. v. Patteson (1832), 4 B. & Ad. 9. 

See 1882 Act, s. 17 (1). 

442. —— City & county treasurer — Ap- 
pointment by corporation acting as Jjustices.]|— 
R. v. PaTreson, No. 726, post. 

443. ——— By election as councillor.) —R. v. 
BANGOR CORPN., No. 394, ante. 

-.|—See, generally, Sect. 1, sub-sect. 7, G., 














ante. 

444. Resignation — When about to go out of 
office——Office not declared vacant—Right to vote at 
next election.|-PEASE v. LOWDEN, No. 284, ante. 

445. Resolution for removal — Effect of subse- 
quent rescission—Whether mandamus for restora- 
tion will issue.]|—A town council, upon insufficient 
grounds, & by an illegal mode, passed a resolution 
removing an alderman, & declaring his office void. 
At the next meeting the council formally rescinded 
their previous resolution. The alderman obtained 
a rule for a mandamus to the corpn. to restore him, 
on the ground that he might be liable to 
proceedings, if he continued to act merely upon 
the rescission of the resolution:—Held: the 
corpn. had done all they could do, & there was no 
wrong which the mandamus could remedy.—R. v. 
RYDE CoRPNn. (1873), 28 L. T. 629; 37 J. P. 725. 
Annotation :—Refd. Booth v. Arnold, [1895) 1 Q. B. 571. 


SuB-SEcT. 4.—THE MAyor. 
A. In General. 
Precedence.}|—-See 1882 Act, ss. 15 (5), 257 (2). 
Over borough justices.|—See 1882 Act, s. 
155 (2). 
Over county justices acting in business of 


borough.|—See 1882 Act, s. 155 (2). 


446. ——- ——— Borough business & county 


business arising within borough distinguished. 
Where justices of the peace for the county in which 
a borough, not having a separate commission of 
the peace, is situate have issued a summons in a 
matter within their jurisdiction, the matter is 
county business & not borough business, although 
it may have arisen in respect of an offence com- 
mitted within the borough, & the mayor has not, 
by virtue of his office, the right to take the chair 
when the matter comes up for determination.— 
LAWSON v. REYNOLDS, [1904] 1 Ch. 718; 
L. J. Ch. 451; 90 L. T. 278; 68 J. P. 254; 52 
W.R. 375; 20 T. L. R. 2938; 21. G. R. 749. 
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7C. L. 30.—IR. 


h. Removal.}—On a motion to oust 
an alderman if the ct. is of opinion 
that he has been improperly elected 
the ct. has no discretion & must oust 
him.—A2r p. IRwin (1901), 1 8 R. 
N. 8. W. 310; 18N.9. W. W.N.174.— 


Part VII.—Tue Borovau. 





447. Effect of omission of name from 
burgess roll.|—It is no objection to the qualifica- 
tion of a person elected to fill the office of mayor 
of a city under 1835 Act, that his name has been 
omitted from the citizen list for the municipal year 
in which he was so elected, it appearing that he 
had been duly chosen a councillor of the city on 
Nov. 9 in the preseainy, year, his name being 
enrolled in the burgess list of the then current 
municipal year, & that he had continued to hold 
the office of councillor, & to be entitled to be upon 
the citizen roll, up to the time of his election as 
mayor.—R. v. Dixon (1850), 15 Q. B. 33; 4 New 
Mag. Cas. 88; 19 L. J. Q. B. 363; 15 L. T. O. 8. 
86; 14J. P. 638; 14 Jur. 811; 117 B. R. 370. 


tations :——Consd. Whalley ». Bramwell (1850), 15 Q. B: 
Anns Refd. R. v. Ireland (1868), 9 B. & 8. WY Mentd. 
R. v. Dublin Town Council (1850), 15 L. T. O. 8. 524. 


Disqualifications—As councillor.]—See 
sect. 2, C., ante. 

Election.]—See, generally, ELECTIONS, Vol. XX., 
pp. 1384 et seq. 

—— Regulation—Bye-law inconsistent with 
charter.|—See CoRPORATIONS, Vol. XIII., p. 330, 
Nos. 676, 677. 

448, ——— Enforcement by mandamus — When 
granted—Mayor de facto without colour of right.]|— 
Mandamus may be granted to go to an elec- 
tion though there is a mayor de facto if he have 
no colour of right.—Bosstny (alias TINTAGEL) 
BorovueH Case (1735), 2 Stra. 1003; 93 E. R. 


996. 
Annotations :—Consd. pearborough Corpn. Case (1743), 2 
rd Corpn. (1735), Lee temp. 


Sub- 


Stra. 1180. Refd. R. v. Oxfo 
Hard. 178; Aberystwith Case (1740), 2 Stra. 1157. 
.|—See, generally, CROWN PRAC- 
Tick, Vol. XVI., p. 315, Nos. 1267-1274; ELxEc- 
TIONS, Vol. XX., pp. 184, 185, Nos. 1080-1085. 

4.49, Necessary party -— Mayor de 
facto.|—In rule for a mandamus to elect a mayor, 
a subsisting mayor de facto must always be a 
party.—R. v. BANKES (1764), 3 Burr, 1452; 1 
Wm. Bl. 445; 97 E.R. 922. 

——.|—See, generally, CROWN PRaAc- 
TICE, Vol. XVI., p. 323. 

Election to corporate office generally.]—Sce 
CorporATions, Vol. XIII., pp. 322 et seq. 

Term of office.|—See 1882 Act, s. 15 (3). 

450. —— Effect of ouster —-Whether liable to 
complete term.]|—DurRHAM (MAYOR) CasE (1661), 
1 Sid. 33; 82 KH. R. 953. 

: pone of office.|—See Sect. 1, sub-sect. 7, G 
nte. 


Remuneration.]—See 1882 Act, s. 15 (b). 














— ee, 





PART VII. SECT, 2, SUB-SECT. 4.—A. 


448 i. Klection—Enforcement by man- 
damus—W hen unica or de facto 
without colour of right.}—A. was en- 
iaino ‘yan eueoquenly oxpunsea 
subsequently e : 

A. had, in the meantime, boan Glectod 
soa A &® town councillor & lord 
vor of Dublin. A mandamus was, 

er the circumstances, issued to the 
council of the borough of Dublin, to 
proceed | to elect & lord mayor in the 


ordi 
—W 


statute only.—CoRPN. oF ST. VINCENT 
v. GRIER (1867), 13 Gr. 173.—CAN. 
451 i. cecal ton for 
re as remuneration 
}-Tho ct., in the 
exercise of its discretion, refused, under 
the circumstances of 
restrain a municipal corpn. from acting 
upon a bye-law for the payment of 
money to the mayor as remuneration 
for services, the money not being pro- 
vided for on the face of the estimates. 


allowed 
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451. —— Provision for extraordinary expendi- 
ture as remuneration—Whether allowed.|——A.-G. 
v. BLACKBURN CORPN., No. 548, post. 

452. —_— ——— No power of council to control 
Sa) ma v. CARDIFF CorRPN., No. 558, 


post. 

453. Insignia of office-— Duty to deliver to 
successor—Enforceable by mandamus.|—Hz p. 
DOWNTON (Mayor) (1850), 14 J. P. Jo. 319. 

454. ——- Provision out of borough fund— 
Iliegal.|—-The purchase of a gold chain for the 
mayor of a borough out of the borough fund is 
7 eee v. BATLEY CORPN, (1872), 26 L. T. 

455. Title to office—Duty to defend — When 
interests of corporation concerned.|——R. v. DAWES 
(1769), 4 Burr. 2277; 98 B. R. 188. 

456. Powers— To bind  corporation.|] — The 
mayor & commonalty of Southampton e an 
assignment from the Crown of a sum of money 
payable yearly out of the customs of the town: 
the mayor alone makes an acquittance on receiving 
it; this does not strictly bind the corpn., but was 
allowed in this case on account of precedent. The 
mayor as mayor can do nothing regularly being 
only a part of the corpn. aggregate who are one 
indivisible body, but usage and precedents are 
not to be neglected in things indifferent or not 
a in se.—ANON. (1484), Jenk. 162; 145 BH. R. 

457. ——— To take proceedings — For damage to 
oorperere property.]|—ALLEN v. AYRE, No. 299, 
ante. 

As returning officer—At election of councillors.| 
—WSee ELECTIONS, Vol. XX., p. 123, Nos. 994, 995. 

As magistrate—Ex-officio justice—For borough.] 
—See 1882 Act, s. 155 (1). 

458. —— —— Borough without separate 
commission of the peace.|—The mayor of a 
borough, without a commission of the peace, 
before whom a person was brought charged with 
embezzlement, remanded the accused to the next 
meeting of the justices of the peace for the county 
in which the borough was situated, & admitted 
him to bail, taking the recognisance of deft. in 
£100 for the appearance of the accused. The 
accused paid to deft. £100 to indemnify him 
against liability under the recognisances. The 
accused did not appear before the county justices, 
who, not recognising the authority of the mayor 
to remand prisoners for appearance before the 
county bench, took no steps on the information 
preferred before him, but proceeded on a fresh 





—CORNING v. TOWN OF YARMOUTH 

eee 1) (1912), 12 E. L. R. 205.— 
extra- CAN. 

n. As magistrale— Ex officio jus- 
tice—For borough.)}—The reeves of 
municipalitics in unorganised districts 
are, under the legislation relating 
thereto, ex officio justices of the pepe 
in their respective municipalitiles.— 
CaN MoGowaNn (1892), 22 O. R. 497.— 


the case, to 


iebabetd! .-. V. DUBLIN BorRoUGH 
(1851), 3 Ir. Jur, 201.—IR. 
of office.) — Held: until 
actual election of the alder- 
whether on the first Tuesday in 
in case of contest, on tho 
day following, the 
FITZGERALD, 
MOORE : 
293. 858), 7N. 8. W. 


to 


..-. councillor or 
township is entitled as 
ince servicos to the 
Owance provided for by the 


— HEFFERNAN v. TOWN OF WALKERTON 
(1903). 83 Cc. L. T. 232; 60.L. FR. 

9; O. W. R. 17, 484.—CAN, 

451 ii. —— —— ——.}MUNICI- 
PALITY OF DISTRICT OF SOUTH VAN- 
COUVER v. Rak (No. 2) (1906), 12 
B. Cc. R. 184; 4 ° L. R. 98.—C. e 


m. Powers — To override council — 
Payment of solicttor.|/—Where a town 
council has, by a majority vote, 
authorised the payment of an account 
rendered by a4 firm of solrs. for pro- 
foasional services performed for the 
town, the mayor has no authority to 
refuse to sign a cheque for such claim. 


), 
AN 


0. Occupies fiduciary position.) — 
The mayor of Toronto secretly con- 
tracted to purchase at a discount a 
large amount of the debentures of the 
city, which were expected to be issued 
under a future bye-law of the city 
council :—Held: he was a trustee for 
the city of the profit he derived.— 
CITY OF TORONTO v. BOWES (1854), 4 
Gr. 489; affd.,6 Gr.1;11Moo.P.C.C. 
463.—CAN. 


is a British subject, & otherwise quali- 
fied, has an equal 


th any other 
British subject to 


ht wi 
old the position 


72 


Sect. 2.—Government of the municipal borough: 
Sub-sect. 4, A. & B.; sub-sect. 5. Sect. 8: 
Sub-sects. 1 & 2, A.] 


information, & issued a warrant against the 
accused which was not executed. It did not 
appear that deft.’s recognisance had been either 
forfeited or discharged or that he had paid any- 
thing under it. The accused having been adjudi- 
cated bkpt., pltf., as trustee, sued to recover the 
£100 from deft. :—Held: by 1835 Act, s. 57, the 
it hee was a justice of the peace for the borough, 
& the recognisance was valid; the £100 was paid 
to deft. in pursuance of a contract which was 
contrary to public policy, but the contract had 
not been executed, & therefore pltf. was entitled 
to recover.—WILSON v. STRUGNELL (1881), 7 
Q. B. D. 548; 50 L. J. M.C. 145; 45 L. T. 219; 
45 J. P. 831; 14 Cox, C. C. 624. 
Annotations :-—Mentd. Herman v. Jeuchner (1885), 15 
Q. B. D. 661; Consolidated Exploration & ance Co. 
v SL UsETAYe, {1900) 1 Ch. 37; R. wv. Porter, [1910) 1K. B. 


36 

For county—As chairman of district 
council.|— See 1894 Act, ss. 21 (3), 22; Chairmen 
of District Councils Act, 1896 (c. 22), s. 1. 
Chairman of borough sessions.]—See 1882 
Act, s. 155 (2). 
Threats to—Ground for criminal informa- 
eee CRIMINAL Law, Vol. XV., p. 703, 

OQ, ° 














B. Mayor de facto. 

459. Mayor de facto—Validity of acts.] — The 
acts of a mayor de facto are good until he is dis- 
placed.—_ KNIGHT v. WELLS CORPN. (1696), 1 Lut. 
608; 125 E. R. 267. 


Annotation -—Mentd. Colchester Corpn. v. Seaber (1766), 3 
Burr. 1866. 


See, now, 1882 Act, s. 42 (1). 

460. - Presumption that mayor de jure.]— 
Person in possession of the office of mayor shall be 
deemed legally so till the contrary appear.— PIPER 
v. DENNIS (1698), Holt, K. B. 170; 12 Mod. Rep. 
253 ; 90 BE. R. 992. 

461. Necessary party to mandamus to elect.J— 
R. v. BANKES, No. 449, ante. 





SUB-SECT. 6.—THE DEPUTY MAYOR. 
See 1882 Act, s. 16. 


LocaL GOVERNMENT. 


Sect. 3.—OFFICERS AND SERVANTS. 
SuB-sECT. 1.—IN GENERAL. 


See 1882 Act, ss. 17-21; P. H. Act, 1875, 
8. 189, &, generally, CORPORATIONS, Vol. XIII., 

. 307 et seq. 
Pr iee. Omeer é& servant distinguished.)—A de- 
claration stated, that the corpn. of L. from time 
immemorial until Jan. 1, 1886, when 5 & 6 Will. 4, 
c. 63, s. 9, came into operation, had, by persons 
by them in that behalf appointed, the sole & 
exclusive privilege of measuring, &, from Jan. 1, 
1836, of weighing, all coals imported into the port 
of L.; & also the right & privilege of appointing 
to perform such work a sufficient number of fit & 
proper persons, & from time to time of fixing a 
reasonable rate of payment for such work, to be 
proportioned, previous to Jan. 1, 1836, to the 
measured quantity, & subsequently to that day to 
the weight of the coals; such payments to be 
made to the persons who should do the work, & 
to be for their own use & benefit. The declaration 
then alleged a right & privilege of the corpn. that 
every owner of a vessel arriving in the port of L. 
with coals, should give notice to the corpn., in 
order that the work might be done by the said 
meters. It then averred that the corpn. had 
fixed a rate of payment for every score of tons 
weight, & had appointed a reasonable number of 
coal meters, of whom pltf. was one; that deft. 
imported several tons of coal into the port of L., 
& that, although it was his duty, on the arrival 
of a vessel, & before landing the coals, to give 
notice, he did not do so, whereby pltf. was pre- 
vented from weighing the coals, & of earning the 
amount payable in respect thereof. The pleas 
traversed the right of the corpn. to weigh the 
coals, & also the appointment of pltf. as coal meter. 
Evidence was given of a custom to measure all 
coals imported into the port of L. before Jan. 1, 
1836, & after that date to weigh them; & that the 
corpn. had ordered that the meters should be paid 
at a rate per ton on coals weighed instead of per 
chaldron as before. In proof of plitf.’s appoint- 
ment as a meter, he gave in evidence an entry, not 
under seal, in the corpn. books, stating that he 
was so appointed. Plitf. had ever since acted as a 
coal meter :—Held: (1) the right of the corpn. 
by custom to measure coals imported was not 
converted by 5 & 6 Will. 4, c. 63, into a right to 





of reeve of & municipality.—R. (Giss) | the 

q. Withdrawal of candidature.) — A 
candidate for reeve, who is proposed 
& seconded at the nomination, may, 
with the consent of his proposer & 
seconder & of the electors present, 
withdraw from his candidature.—R., 
Nee eae CHISHOLM (1871), 5 P. R. 


r. Purchase at tax sale — Whether 
ermitled.}—Semble: the mayor of a 
own or city cannot purchase at a tax 


462i. O 
on * 4 Offic 


joe =o eons ao wiry ality.— 
EET t. PARIS (1874), 21 Gr. u 


t. Acceptance of office — What is.) 
elect referred to in R. 8. O. 1877, c. 17 

8. 180, within a month from which a 
writ of guo warranto to try the validity 
of his election must issue, is a formal 
acceptance by the statutory declaration 
of qualification & office.—R. (CLANCY) 
CaN CINTOSH (1881), 46 U. C. R. 98.— 


b. Liability of 


for acts of ite 


PART VII. SECT. 2, SUB-SECT. 5. 
a. Election — Powers o .jJ— 
Held: under 22 Vict. c. b0, the ehee 
of the Goro of Toronto, being a member 
of the county council of Pee » tO which 


4 5 8 ied CAN. 





3. bara areceacer 
OF WINNIPEG (Me 
198; 45 D. L. R. 


of Brampton sent members, 
had sufficient interest in the election 
of a deputy reeve for that ae to 
enable him to question it.—R. (HART) 


PART VII. SECT. 3, SUB-SECT. 1. 
er & servant distinguished. ) 
’” is intended to apply to eae SORES, Ge, +) 
such officers as the city clerk, treasurer, : : 
assessor, etc., whose powers & acts are 
primarily of an executive & coercive 
or Are coercive character, & 
bin on & affect the righ 
& ratepayers of t 
t pality. The city e 
~The acceptance of office by a mayor ployee or servant, not an ‘* officer.”’-— 
SPEAKMAN v0. CALGARY (1908), 1 Alta. 
L. R. 454 ; 9 WwW. L. R. 264.—CAN. 
acts of officers & servants.}—A muni- 
cipal corpn. is not civilly responsible 


their authority as such.—Mon 
CITY v. MULCAIR (1898), 28 8. Cc. 


— BOwLes v. CITY 
-), (1919}1 W. W.R. 
94.—CAN., 

d. «ae, Assault.jJ——- A muni- 


cipal corporation is liable for assaults 
committed by its servants.— MONTREAL 
CoRPN. & DOOLAN A 13°;-G. J. 
71 , affd., 18 L. C. e 124.—-CAN. 


6. Te ig van ]}—~— HARRIS 











v. MAR (1874), . 165.—CAN. 
—— ——,.}) — HOWARTH 
O. li. 396.— 


f. ° 
v. McGuGan (1893), 23 
CAN. 


J AY %. 
BURCHELL (1900), 8 Nfld. L. R. 364.— 
NFLD. 
are h— —— ines — ELLs 
tes of the } ©. CITY OF HArirax (1896), 29 N.S. R. 
e munici- 90.—CAN. 


eer is an em- 


eo aoe  cmemmieaes panel uncon 


RURAL MUNICIPALITY OF WREFORD & 
LASHER, {1917) 2 W. W. R. 823.— 


1. So wares ——,]) mars ForRD ¢. 
OAMARU (Mayor & CoRPN.) (1881), 1 
N. Z. L. es 97 (8. C.).—-N.Z. 


corporation — For 


officers or servants other m. —— Jllegal distress.) — A 
than those done within the scope of { munici ity is responsible for tite acts 
TREAL | of ita officers in illegally pl arrears 


R. | of taxes on the roll of a collector & 
subsequent distress therefor.—CasTON 
v. CITY OF TORONTO CoRPN, (1898), 30 


O. R. 16.—OAN. 
na —— —- Pound -— In- 
dependent public officer.}BURNE v. 


Part VII.—Tue Boroveu. 


weigh; (2) as the payment in respect of the 
ene was for the benefit of the meter 
only, he was an officer & not a mere servant of 
the corpn., & therefore an appointment under 
seal was necessary.—SMITH v. CARTWRIGHT (1851), 
6 Exch. 927; 20 L. J. Ex. 401; 17 L. T. O.S. 
258; 15 J. P. 564; 155 E. R. 823, Ex. Ch. 


Annotation :—Generally, Mientd. McMahon v. Lennard 
(1858), 6 H. L. Cas. 970. 


Superannuation.|—See, generally, Local Govern- 
ment & Other Officers Superannuation Act, 
1922 (c. 59). 

Poor law officers.|/—See Poor Law. 

Liability of corporation—For acts of officers & 
servants— Meat improperly condemned.| — See 
Foop & Druas, Vol. XXV., p. 113. 

—_——- ——-.]|—-See, generally, CORPORATIONS, Vol. 
XIII., pp. 403 et seg. 

Corporate office.]|—-See Sect. 1, sub-sect. 7, ante. 





SUB-SECT. 2.—OFFICERS. 
A. In General. 


463. Appointment—Necessity for seal.) 
v. CARTWRIGHT, No. 462, ante. 

——_— Officers to be appointed by corporation—As 
urban authority.|—See P. H. Act, 1875, s. 189; 
Part V., Sect. 3, ante. 

Security to be given.|—-See 1882 Act, s. 20. 
Discharge of surety— Under fidelity 
guarantee.|—See, generally, GUARANTEE, Vol. 
mie as pp. 159 et seg., 165 ef seg., 172, 173, 188 
el seq. 

Remuneration — Additional remuneration.] — 
Compare Part V., Sect. 3, sub-sect. 1, ante. 

464. Contract for—Whether implied— 
Officer of former corporation continued in em- 
ployment.J—JoNES v. CARMARTHEN CoRPN., No. 
483, post. 

465. How recovered.]—1835 Act, s. 92, 
enacts, “ that after the election of the treasurer in 
any borough, the rents & profits of all heredita- 
ments, & the interest of all moneys belonging to 
the corpn., shall be paid to the treasurer, & by 
him carried to the account of the ‘ Borough 
Fund,’ which fund shall be applied towards 
payment of the salary of the mayor, etc., & of the 
respective salaries of the town clerk & treasurer, 


SMITH 














HMALCOMBE TowN BoarRpD (1890), 9 
N. Z. L. h. 223.—-N.Z. 

0. Misconduct — Powers of com- 
mission to investigate. }—CHAMBERS v. 


his neglect to 


moneys collected by him for the town. 
——-EMERSON TOWN ¥v. WRIGHT (1907), 5 
W.L. R. 365.—CAN. 
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& of every other officer whom the council shall 
appoint” :—Held: an officer appointed by the 
council with a salary cannot maintain an action 
of debt against the corpn. for arrears of such 


ary. 

Semble : the remedy of the person claiming such 
salary is by mandamus to the corpn., requiring 
them to pay it out of the borough fund; & if 
that be not sufficient, to levy a borough rate for 
the purpose.—ADDISON v. PRESTON CoRPN. (1852), 
12 C, B. 108; 21L. J.C. P. 146; 19 L. T. O. 8S. 
184; 16 J.P. 280; 16 Jur. 643; 138 E. R. 842. 
maa Menta. Darlow v. Shuttleworth, [1902] 1 


466. Responsibility — Joint officers.|—-How far 
one joint officer shall be answerable for the acts of 
the other. 

A mandamus went to the two bailiffs of a town 
to admit a man into the office of chamberlain. 
No return was made to it. Upon which an attach- 
ment was moved for, & the ct. granted it against 
them both, though affidavit was made that one 
of them was always willing to make a return, but 
could not, because the other had got the mandamus 
into his own hands, & would not let him have it. 
The reason the ct. gave was, that they were both 
to be considered as one officer to them.—R. v. 
BRIDGNORTH (BAILIFFS) (1728), 1 Barn. K. B. 53 ; 
04 EK. R. 373 sub nom. BRIDGENORTH (BAILIFFS) 
CaSsE, 2 Stra. 808. 

467. Determination of appointment— By sur- 
render of charter—-New charter granted in new 
name.]|—HowARD’s (SIR CHARLES) CASE (1627), 
as reported in Hut. 86; 123 E. R. 1119. 
Annotations :—Mentd. QR. v. Patteson (1832), 4 B. & Ad. 93 

Pease v. Courtney, [1904] 2 Ch. 503. 

Duty to account & deliver up books, etc.|—Sce 
1882 Act, 8. 21 (3), (4). 

468. Remedy for breach — Whether sum- 
mary procedure sole remedy.|—1835 Act, s. 60, 
which gives a summary remedy against a cor- 
porate officer who refuses to comply with the 
provisions of the Act, as to giving up to the town 
council of the borough all documents in the 
custody of such officer, & paying over moneys, etc., 
does not take away the right of action which the 
corpn. have against such officer for the breach of 
duty so imposed by that sect.—LICHFIELD CORPN. 
v. SIMPSON (1845), § Q. B. 65; 15 L. J. Q. B. 78 ; 








deposit in the bank No. 73 (Sask.), [1920] 1 W.W. R. 235 ; 
en. L. R. 383; 13 Sask. L. R. 1.— 


|— GARDNER v. NI- 
923), 55 O. L. R. 


A 

WINCHESTER (1907), 10 O. W. BR. 909 ; ‘nati ARA F City (1 

s : Ww. R., ; t. Determination of appointment—  AGARA FaLus Crry ( 
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q. onsibility,) — W &8808- 
80rs or other often) of habs i ties 
colt to follow the pen directions in 

ots of Parliament, & any loss thereb 
ses to the municipality, it woul 
on that the party causing such loas 
a iste Meglio therefor to the 
(1866), 12 Gr. 684.—-OAN. OUNSTON 


A oeniente named 





O. R. 331.—CAN. 
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parish officer docs not create @ vacancy. 
CAN v. CLOSE (1880), 19 N. B. R. 502.— 


: ¢ held 
sure.’’}—Municipal 
old oftice during the 
ploasure of the council, & may be 


cause.— WILLSON v. YORK (1881), 46 
U. C. R. 289.—CAN 
; .}—VERNON 2. 
OF SMITH’S FALLS CORPN. 


0. -————~ ——,.)}—DAvl 
MONTREAL (1897), 27 S. C. 
CAN. 

-.}-—-NORTH VANCOUVER 
v. KEENE (1903), 24 C. L. T. 197; 10 
B. C. R. 276.— CAN. 

ee, 
yi t8l 8), 34 W. L. R. 278; 10 
- R, 249.—CAN. 


t{—— ——,] — DICKENSON 0. 
RURAL MUNICIPALITY OF STONEHENGE 





NAGIRI Vv. VASUDEO BALKRISHNA LOT- 
a (1915), I. L. R. 39 Bom. 600.— 


k. Duty to deliver up papers.) — 
Mandamus lies to compel the delivery 
of papers by a publication officer to his 
successor.—R. (PACAUD) v. DUBORD 
(1885), 3 Man. L. Re 15.—CAN. 

l. Disqualification — Officer failing 
i to account within ie time.}—A 

Town collector of rates who had not paid 
(1891), 21 over the amount collected by him & 
settled his accounts with the treasurer 
on or before the third Monday in Dec. 
of the year for which he had been 
serving, was ineligible for any town- 
ship office.—R. v. Ryan (1849), 6 
U. Cc. R. 296.—CAN. 


‘* during plea- 
officers appointed 


notice & without 


CITY OF 
R. 539.— 


VIS . 





m. Commissioner — Subsiating 
account between pce ad dé: candi- 
NEWBY v. BROWN-  date.}—Under the Calgary City charter, 


the fact of the existence of an account 
between the city & a candidate for the 
office of comr., whether disputed or 
not, does not disqualify the candidate 


LocaAL GOVERNMENT. 


Sect. 3.—Officers and servants: Sub-sect. 2, A. & B. 

(a), (b), (c) & (d).] 

6L. T. O. S. 122; 10 J. P. 120; 9 Jur. 989; 115 

E. R. 798. 

Annotations :—Mentd. Marshall v. Nicholls (1852), 18 &. B. 
83; Great 


882; Wiley v. Crawford (1861), 1 B. & S. 25 
Northern Fishing Co. v. Edgehill (1883), 11 Q. B. D. 225. 


B. The Town Clerk. 
(a) In General. 
Appointment.|—Sce 1882 Act, s. 17. 


469. ——— Qualification of one candidate ques- 
tioned—Right to have name rect a ere 
being a vacancy in the office of town clerk, in the 
borough of B., L., one of the councillors before the 
passing of 6 & 7 Will. 4, c. 104, tendered his resig- 
nation of his office of councillor to the council, 
who refused to accept it, on the ground that he 
could not, under 1835 Act, resign. At a subse- 
quent meeting of the council, held for the purpose 
of electing a town clerk, L. & S. were nominated 
as candidates ; but the mayor, considering that 
L. was incapable of being elected, refused to sub- 
mit his name to the council, & declared that S. 
was elected to the office :—Held: he was bound 
to submit both names to the council ; &, therefore, 
S. was not duly elected.—R. v. SHEBBEARE (1837), 
6L. J. K. B. 105; 15. P.102; 1 Jur. 7. 

470. ——— Presumption that meeting appointing 
duly summoned.}—(1) On a rule for an informa- 
tion in the nature of a quo warranto, for exercising 
the office of town clerk under an election at a 
meeting of the council, it will be presumed proper 
notices of the meeting had been given, according 
to 1835 Act, s. 69, unless the contrary appears on 
the affidavits. 

(2) Rescinding a resolution for the appoint- 
ment of a town clerk, is a valid displacing of him 
from the office. 

(3) The meeting at which the new town clerk 
was appointed & the old one displaced, having 
been an adjournment of the [quarterly] meeting 
at which the old town clerk had been appointed, 
qu. : whether it was necessary that notice should 
have been given to the old town clerk, or to the 
members of the town council.—R. v. Tuomas 
(1838), 8 Ad. & El. 183; 3 Nev. & P. K. B. 288; 
1 Will. Woll. & H. 212; 7L.3.Q. B. 141; 2J.P. 
299; 2 Jur. 347; 112 E. R. 807. 


Annotation :——Generally, Mentd. Re Bishop, R. »v. 
(1848), 18 L. J. Q. B. 6. d. He Bishop, R. v. Edye 


As vacation of incompatible office—Alder- 
man.|—See Nos. 439-441, ante. 

471. Title to office—-Who may question.]— 
Any burgess is a competent relator in guo warranto 
against a party exercising the office of town clerk, 
though the right of electing to that office be in a 
select’ body. 

‘The town clerk, as soon as he is chosen, is a 
ministerial officer, in whom all the burgesses have 
an interest (LoRD TENTERDEN, C.J.).—R. v. 
DAVIES (1828), 1 Man. & Ry. K. B. 538; 1 Man. & 
Ry. M. C. 205; 6L. J. O.'8. K. B. 170, 

472. Authority to bind corporation.] —In pur- 
suance of a resolution of the town council of K., 
passed on July 17, 1872, & entered in the corpn. 
books, & sealed with the corporate seal, a market, 
& the tolls thereof, belonging to the corpn. were, 

~~ 18, 1872, put up to lease by auction for 


— Re GRAVES, sary. ] pecs The 


2?ART VII. SECT A aaa 2.— municipality 


n. dppointinent—Whether seal NECES- 


town 
cipality established 
No. 15, is an officer necessary for carry - 
ing out the purposes for which the 
8 formed & his appoint 
ment need not be under seal.—R. v. 
East COLLINGWOOD MUNICIPAL CouN- 


the term of one year, with an option to the 
lessee to extend the term to three years. By the 
conditions of auction a lease was to be granted on 
or before Aug. 17, 1872, the rent to be paid by 
equal monthly payments, the first payment to 
be made to the clerk of the lessors, ‘“‘ immediately 
on the fall of the hammer,’”’ & the lessee to be 
always one month’s rent in advance; & in case of 
failure by the lessee to perform any of the con- 
ditions, the rent then already paid was to be 
absolutely forfeited, & the lease to be null & void. 
The lessee was also, ‘‘ at the fall of the hammer,”’ 
to produce two sureties, to be approved of by the 
lessors or their clerk, for the payment of rent & 
performance of covenants, & who were also forth- 
with to sign the conditions & lease. Deit., as the 
highest bidder, became the purchaser or renter of 
the said market & tolls for one year, & thereupon 
the contract at the foot of the conditions was 
signed by him, & also by the town clerk, although 
the latter was not authorised by the corpn. under 
seal so to do. Deft. also paid one month’s rent 
in advance to the town clerk; but, not being 
prepared with the required sureties, a week’s time 
was given to him by the town clerk to produce 
them, which period was subsequently further 
extended. <A report of the above lettings to deft., 
& his payment of the month’s rent, was made to 
the corpn., & was adopted by them by a resolution 
of Aug. 7, 1872, entered in the corpn. books, & 
sealed with the corpn. seal. By some mistake the 
keys of the market buildings were without the 
authority of the corpn., & contrary to the instruc- 
tions of the town clerk, handed by the market 
keeper to deft., who retained them for some days, 
but who never otherwise obtained possession of 
the market, & never received any tolls. Deft. 
finally failed to produce his sureties, the corpn. 
relet the premises to another person, & brought 
an action against deft. to recover damages for his 
breach of contract :—Held: as the contract was 
not under the corpn. seal, or signed by an agent of 
the corpn. duly & expressly authorised by them 
under seal for that purpose, & as the resolution of 

Aug. 7 was after the breach, & so too late to 

operate as a ratification, & there was no such part 

performance as to entitle deft. in equity to a 

specific performance on the part of pltfs., the 

contract was void for want of mutuality, & pltfs.’ 
action thereon was not sustainable-—KIDDER- 

MINSTER CORPN. v. HARDWICK (1873), L. R. 9 

oa 13; 43 L. J. Ex.9; 29L.T. 611; 22 W. R. 

160. 

Annotarions :—~Folld. Oxford Corpn. v. Crow, {1893] 3 Ch. 
535. Refd. Mclbourne Banking Corpn. v. Brougham 
(1879), 4 App. Cas. 156. 

4738. .|—A lessee of buildings belonging to 
a municipal corpn. wrote letters on May 10 & 13, 
1892, to the mayor & the chairman of the public 
improvements committee of the corpn., which 
had not been appointed under seal, offering to 
surrender his lease, pull down the existing build- 
ings, & erect new buildings, provided the corpn. 
would grant him a new lease on specified terms. 
On May 13, 1892, the town clerk wrote to the 
lessee that the committee accepted his proposals, 
subject to the council’s approval. On May 27, 
1892, the lessee wrote to the town clerk modifying 
the terms of his original proposals. On June 1, 
1892, the council approved, but not under seal, 


Oo. Appointment of interim town 
clerk—Pentling dismue aa to validity 
of removal of town clerk.}-—RoTHESAY 
MAQISTRATES v. CAKSE ve ea 4 F. 
Ct. of Seas.) 641; 39 Sc. L. H. 450; 

S, L. T. 498.—S00T, 
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the committee’s acceptance of the original pro- 
osals, & this approval was communicated to the 
essee by letter. On July 21, 1892, deft., by letter, 
withdrew his proposals :—Held: the contract, not 
having been under the seal of the corpn., or signed 
on their behalf by any person authorised under 
seal to do so, or ratified under seal, or part per- 
formed or acted on, could not be enforced by the 
corpn.—OxXFORD CORPN. v. Crow, [1893] 3 Ch. 
535; 69 L. T. 228; 42 W. R. 200; 8 R. 279. 
Annotation :—Reld. Hoare v. Lewisham Corpn. (1901), 85 
L. T. 281. 


See, also, No. 613, post. 

474. Town clerk also clerk of the peace—Agree- 
ment to procure share of duties for another— 
Whether valid.]}—An attorney, town clerk, & clerk 
of the peace for the borough of L. in the county of 
L., upon the dissolution of a partnership which 
had existed between him & two other persons, 
entered into an agreement to pay to one of them, 
D., a certain sum of money, & to use his en- 
deavours to procure for him one fourth of the 

rosecutions arising in the town clerk’s office. 
nan action by D. on this agreement, it appeared 
that the magistrates of the borough of L. commit 
some offenders to be tried at the borough sessions, 
others at the county sessions, & others at the 
county assizes:—Held: (1) the agreement ex- 
tended to all prosecutions “ arising in the town 
clerk’s office,” wherever they might be tried, & 
letters written before the agreement was signed 
could not be given in evidence to show that the 
parties intended the agreement to be applicable 
to the prosecutions of the borough sessions only ; 
(2) deft., as clerk of the peace of the borough, 
could not legally enter into such an agreement 
as that set out in the declaration. 

Qu.: whether it would have been legal had he 
been town clerk only, & not clerk of the peace.— 
HuGuHes v. STATHAM (1825), 4 B. & C. 187; 6 
Dow. & Ry. K. B. 219; 3 Dow. & Ry. M. C. 124; 
38L.J.0O.8. K. B. 179; 107 I. R. 1029. 

475. Town clerk not clerk of the peace—Agree- 
ment to procure share of prosecutions for another 

oe valid.|—HuvuGueEs v. StatHaM, No. 474, 
ante. 

Duties of clerk of the peace.]—See 1882 
Act, 8. 222, &, generally, MAGISTRATES. 


(b) Incompatible Offices. 


Alderman.]—See Nos. 439-441, ante, & Nos. 476, 
477, post. 

Councillor.|—See 1882 Act, s. 17 (1). 

Elective auditor.|—Sce 1882 Act, s. 25 (2). 

Treasurer.]—See 1882 Act, s. 18 (4). 

476. Appointment to incompatible office — Ap- 
_niment as town clerk terminated.]|—-BASTON’s 
ete (prior to 1574), 3 Dyer, 332 b, n.; 73 B. R 


Annotations :—Consd. Milward v. Thatcher (1787), 2 T 
Re i 81, Refd. A ; e RCCHe? | s : iJerm 
Patteson (1832), 2 yay ae 33. a 


J—R. & VERIER v. SANDWICH 
CorPNn, (1666), 2 Keb. 92 ; 84H. RB. 583 ow, 


ERRIOR v. SANDWITCH (MAYOR), 1 Sid. 805. 


1 B. 
1. 9. 
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all such officers hold office during the 
pleasure of the council, & may be CAN, 
removed at any time without notice 
or cause shown therefor, & without 
the oouncil inourring 
thereby.— HELLEMS vt. 
CATHARINES Corpn. (1894), 25 O. R. 
583.—OAN 
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478. ——— To oust from office of town clerk— 
Jurisdiction of court.)|—Baston’s CasE (prior to 
1574), 3 Dyer, 332 b, n.; 73 H. R. 753. 


Annotations :-—Consd. Milward v. Thatcher (1787), 2 Term 
ie 81. Refd. Awdley’s Case (1626), Noy, 78; R. wv. 
Patteson (1832), 2 L. J. K. B. $3. 


479. .J—AWDLEY’s CasE (1626), 
Noy, 78; 74 EB. R. 1045; sub nom. AUDLY’S CASE, 
a 123; sub nom. AWDELEY v. JOYE, Poph. 
Annotation :—Retd. R. v. Patteson (1832), 2 L. J. K. B. 33. 

Appointment of person holding incompatible 
office —- Alderman — First office vacated.] — See 
Nos. 439-441, ante. 








(c) Removal. 

See 1882 Act, gs. 17 (2). 

480. Whether cause must be assigned — Clerk 
removable at pleasure.|—A town clerk durante 
bene placito is removable without cause.—R. v. 
STRATFORD-UPON-AVON CORPN. (1670), 1 Lev. 
291; 83 BE. R. 413; sub nom. R. v. DEIGHTON, 
2 Keb. 656; sub nom. DIGHTON v. STRATFORD 
Corpn., 1 Sid. 461; 2 Keb. 641; sub nom. 
DIGHTON’S Cask, T. Raym. 188; 1 Vent. 77, 82. 


Annotation :—Mentd. R. v. Darlington School (1844), 6 
Q. B. 682. 


481. Notice of intention to remove — Whether 
necessary—Removal at adjourned meeting.|—R. v. 
THomas, No. 470, ante. 

482. Mode of removal—Rescission of resolution 
of appointment.]—-R. v. THomas, No. 470, ante. 


(d) Remuneration. 

See, generally, 1882 Act, s. 20. 

483. Right to—In' respect of statutory duties— 
Where no salary paid.]—-1835 Act directed certain 
things to be done by the town clerk, & provided 
that all moneys actually disbursed by him in 
carrying the provisions of the Act into effect should 
be repaid to him out of the borough fund; but 
was silent as to any remuneration for the duties 
imposed. No salary was attached to the office of 
town clerk, who had always charged the corpn. 
for his services, & during three years had been 
remunerated by them for duties performed under 
the Municipal Act, of a similar kind with those in 
respect of which he now claimed to be remunerated 
by the corpn. :—Held: the duties were imposed 
by the legislature without remuneration, &, there- 
fore, the corpn. were not liable in respect thereof. 
Also, the corpn. not being liable to the payments 
made during the previous years, no contract could 
be implied therefrom.—JONES v. CARMARTHEN 
Corpn. (1841), 8 M. & W. 605; 10 L. J. Ex. 401; 
re mea 1180; previous proceedings (1839), 3 

. P. 764. 


Annotations :-—Apld. Thomas v. Swansea Corpn. (1842), 12 
L. J. Ex. 73. Refd. R. v. Stamford Corpn. (1844), 6 Q. B. 
433; Newington L. B. v. Eldridge (1879), 12 Ch. D. 349 ; 
Munton . Truro (1886), 17 Q. B. D. 783. 


484. Where salary paid.] — The 
town council of a borough resolved ‘“‘ that one 
hundred guineas be fixed as the salary of the town 
clerk for his attendance on the business of the 
council & committees, & that he be paid the usual 
charges in defending & bringing actions.” On 
motion to review the taxation of the town clerk’s 








3 D. L. R. 823; 57 N. 8. R. 210.— 
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Sect. a and servanis: Sub-sect. 2, B. (d) 
e), 
bills :—Held : the master proceeded on the right 
principle, in considering the salary as a remunera- 
tion for all business, except the bringing & defend- 
ing actions.—THOMAS v. SWANSEA CORPN. (1842), 
2 Dowl. N.S. 470; 12 L. J. Ex. 73; 7J3. P. 709; 
subsequent proceedings (1843), 11 M. & W. 88. 
485. As registration officer.] — The 
town clerk of a municipal corpn. is not entitled to 
any remuneration for his mere expenditure of time 
& trouble in carrying into effect the provisions 
of Parliamentary Voters Registration Act, 1843 
(c. 18); but, under sect. 55, he is entitled to recover 
in the manner therein provided, the ‘‘ expenses 
incurred by him,” that is, money necessarily paid 
by him in carrying the Act into effect.—R. v. 
TRINITY & St. MARY UNITED PARISHES, BOROUGH 
OF HULL (GOVERNORS OF THE POOR) (1853), 21 


L. T. O. S. 101. 

-|—See, now, Representation of 

the People Act, 1918 (c. 64), ss. 12 (2), 13 (2), 15. 
486. Agreement as to— Necessity for seal— 

Re-appointment on higher salary.|—A resolution, 

on the re-appointment of a town clerk by a corpn. 

after 1835 Act, to increase his salary in compensa- 
tion for the loss of former emoluments, is not 
valid unless executed under seal.—R. v. STAMFORD 

Corpn. (1844), 6 Q. B. 433; 3 L. T. O. S. 281; 9 

J. P. 359; 8 Jur. 909; 115 EK. R. 165. 

Annotations :—Refd. R. v. Bristol & Exeter Ry. (1845), 3 
Ry. & Can. Cas. 777; R. v. Prest (1851), 15 Jur. 554; 
Dyte v. St. Pancras Board of Grdns. (1872), 27 L. T. 342. 
487, —— Retainer for extra work.|— 

R. v. PREST, No. 542, post. 

488. ———_ Whether implied — From previous 
payments.|—JONES v. CARMARTHEN CORPN., No. 
483, ante. 

489. ———- Construction — Remuneration by 
salary—& charges in respect of actions.|— THOMAS 
v. SWANSEA CORPN., No. 484, ante. 

490. Whether Parliamentary 
business included.|—-By the resolution appointing 
an attorney to be town clerk with an annual 
salary, exclusive of money out of pocket, it was 
stated to be “for the discharge of all duties, 
routine & appurtenant to the office, as set forth in 
the report presented by the committee to the 
council on that day.’ By the report a former 
report was appended, in which it was stated that 
** professional business appurtenant to the office 
of town clerk consists of Parliamentary proceed- 
ings, perusing the daily votes of the House of 
Commons, & watching the bills likely to effect the 
interests of the borough’’:—Held: the town 
clerk could not charge beyond money out of pocket 
for Parliamentary business performed by order of 
the council of the borough, in the borough & in 
London, concerning certain bills in Parliament 
affecting the borough.—MorGAN v. BIRMINGHAM 
CoRPN, (1857), 28 L. T. O. S. 272; 21 J. P. 166; 
5 W. R. 291. 





























a. Reduction — Discretion of coun- 
cil.}—He Porr Hoop Town CLERK 
(1912), 11 E. L. R. 544.—CAN. 

r. Pension — Not liable to ezxecu- 
tion.}—The pension payable to a 
retired town clerk, under 32 & 33 Vict. 
c. 79, ig not assignable or chargeable 
with debts, & an order for a receiver 


demand on the 








A ratepayer applied to the clerk to 
inspect the minutes 
of council & for certified copies of 
certain resolutions, 
proper fees :—Held : 
not excuse himself for refusing the 
und that the reeve 
had taken away the books.—Re Cuppy 
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491. Additional remuneration — Whether pay- 
able out of borough fund.]—R. v. Prust, No. 642, 

ost. 
. 492. ——_—_ Whether agreement under seal 
necessary.|—R. v. Prest, No. 542, ante. 

498. Reimbursement of expenses—As registra- 
tion officer—Necessary expenses.|——R. v. TRINITY 
& St. Mary UNITED PaRISHES, BOROUGH OF HULL 
(GOVERNORS OF THE POOR), No. 485, ante. 

494. ———- What are.] — Under 
Parliamentary Voters Registration Act, 1843 
(c. 18), s. 48, the town clerk of a borough, incident- 
ally to his office, is to cause the lists of voters to 
be copied & printed, & to have the names arranged 
& numbered; &, if he hires a person to do this 
for him, to make copies for the printer, & to super- 
intend the printing, he is not entitled to be re- 
imbursed the expense by the parish officers under 
Parliamentary Voters Registration Act, 1843 
(c. 18), s. 55, unless he cannot, by the reasonable 
labour of himself & his ordinary assistants, per- 
form the duty without extra aid. But he is 
entitled to be reimbursed for the expense of 
printing.—R. v. ALLDAY (1857), 7 H. & B. 799 ; 
26 L. J. Q. B. 292; 29 L. T. O. 8.179; 22 J.P. 
159; 3 Jur. N. S. 961; 5 W. R. 625; 119 B. R. 


1443. 
-.|—See, now, Representation of 
the People Act, 1918 (c. 64), 8. 15. 
Acceptance of fee or reward—Beyond salary & 
allowances — Liability to penalty.]— See Nos. 
61, 62, ante. 


(e) Duties, Rights and Liabilities. 

In connection with corporation books, etc.— 
Custody.}|—-See 1882 Act, ss. 17 (3), 203, &, gene- 
rally, CORPORATIONS, Vol. XITI., p. 348. 

Duty to allow inspection.|—Sce 1882 Act, 

s. 233, &, generally, CORPORATIONS, Vol. XIII, 

pp. 302 et seq., 348, 422 et seq. 

Production— In legal proceedings.|— Sec, 

generally, CORPORATIONS, Vol. XIII., p. 425. 

Delivery of books wrongfully retained— 

Enforceable by mandamus.|—See CROWN PRAC- 

TICE, Vol. XVI., p. 315, No. 1275. 

.]—See, further, Sub-sect. 2, A., ante. 
Liability to account.|—See Sub-sect. 2, A., ante. 
495. Authentication of documents — Document 

Signed without previous authority—Subsequent 

adoption.|—Plitf. was the owner of some houses in 

M.; the surveyor to the city certified in writing 

that there was imminent danger from them, & 

thereupon the town clerk, in the name of the 
corpn., directed the surveyor to cause the houses 
to be secured in such manner as he should think 
requisite. The directions by the town clerk to 
the surveyor were given without any express 
antecedent authority from the corpn. The corpn. 
by its subsequent proceedings adopted & acted 
upon the directions of the town clerk. Pltf. sued 
the corpn. for wrongfully taking down his houses, 
& proposed to show that there was not imminent 




















mayor suspended him & called upon 
him to hand over the books to him or 
to his successor. The clerk refused & 
the mayor reported the matter to the 
council & he waa dismissed : 
they were justified in dismissing him. 
—SMETHURST v. WYALONG MUNICIPAL 
Toner ees 28. R.N. 8S. W. 469; 
19 N, 8s. e Ww . +f 


of the meetings 


tendering the 
the clerk could 
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over samo 1 bo discharged yrith (1895), 10 Man. L. R. 422.—CAN. . N. 300.—AUB. 
— AN tv. MORRISSEY (1890), a. Delivery of books wrong- rman — 
26 L. R. Ir. 618.—IR. fully peo ee OY nee. election of ‘Gtatrict ounce JA a 
US.j-—-Kh. VU. CuN NGHAM . ’ ting 

PART VII. BEC a SUB-SECT. 2.— 18 L. R. Ir. 873.—IR. torn officers the arse Fela y the 
eas a b. ——.]— The town clerk meocting 1s to elect a district councillor 
t. In connection with corporation not having made up the municipal & the town olerk ficto reside 
books, etc.—Duty to allow inspection.}— list in accordance with the Act, the as chairman of the ineeting Tatil such 
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danger from them at the time when the surveyor 
to the city gave the certificates :—Held: (1) The 
certificates were conclusive as to whether danger 
was imminent, & the corpn. was bound to act 
upon them; (2) by force of the statutory pro- 
visions, the directions by the town clerk to the 
surveyor must be deemed the acts of the corpn., 
which had also ratified his proceedings.—CHEET- 
HAM v. MANCHESTER CORPN. (1875), L. R. 10 
Cc. P. 249; 44 L. J. C. P. 139; 32 L. T. 28; 39 
J.P. 348. 
(2) Refd. 


Annotation :—A8 to Hopkins v. Smethwick L. B. 
of Health (1890), 24 Q. B. D. 712. 


Returns to Minister of Health.|—Sce 1882 Act, 
s. 28. 


C. The Treasurer. 

See, generally, 1882 Act, ss. 18, 26, 27. 

496. Appointment—Enforceable by mandamus.] 
—R. v. BRISTOL CORPN. (1843), 2 L. T. O. 8S. 155. 

Incompatible offices.|—See 1882 Act, ss. 18 (1), 
(4), 25 (2). 

Remuneration.|—Sce 1882 Act, s. 20. 

497. ——- Right to—- Where none voted by 
council.|—-A borough which was governed by 
1882 Act, & was also an urban authority under 
1875 Act, had in Mar. 1903, exhausted all its 
borrowing powers & had in addition a large fluctu- 
ating overdraft at its bankers in respect of ex- 
penses previously incurred. The borough kept 
its banking account in the name of its treasurer, 
& during 1903 & 1904 the bank charged interest 
quarterly on the overdraft, & the treasurer in his 
accounts with the borough debited the borough & 
credited himself with the charges for interest, & 
his accounts were audited under 1882 Act, ss. 25—- 
28, by the borough auditors, who passed the 
charges for interest, & the audited accounts were 
submitted to & approved by the borough council. 
In an action against the treasurer by the A.-G., 
suing on relation of a burgess, impeaching his 
accounts in respect of the charges for interest 
on the overdraft & claiming an injunction to re- 
strain him from making any further payments 
for such interest out of the borough funds :— 
Held : (1) the corpn. were not necessary parties 
to the action, as no relief was asked for against 
them; (2) the treasurer was not merely the 
servant of the council, but, as custodian of the 
borough funds, owed a duty & stood in a fiduciary 
position to the ue re as a body, & could not 
plead the orders of the council for an unlawful 
act; (3) the overdraft & the payments of interest 
thereon were illegal, & pltfs. were entitled to the 
injunction notwithstanding that the payments 
might be quashed by certiorari under 1882 Act, 


- ~~  Chosen.—Re BiacaR 9 ~L. R. 
sar (1910), 14 W.L. R 


U.C. RR, 144. 
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s. 141 (2), or by shpea to quarter sessions against 
the rates; (4) deft. could not retain the charges 
for interest by way of his remuneration under 
1882 Act, s. 20, no remuneration in fact having 
been voted to him by the council; (5) the fact 
that defts. accounts had been audited under the 
Act was no bar to the action, there being nothing 
in the Act which made such audit finally binding 
& conclusive on the borough & the burgesses. 
Deft.’s next contention is that the accounts have 
been audited under the Act [1882 Act], & that 
eee cannot question such audit. My attention 
as not been called to any sect. making such audit 
finally binding & conclusive on the borough & 
the burgesses thereof, & it would be very unfor- 
tunate if there were any such, for the audit pro- 
vided by 1882 Act is quite ineffective. Under 
1875 Act, s. 247, the legislature provided a system 
of audit which gives auditors extensive powers, 
including powers to surcharge, but sect. 246 
exempts urban authorities who are the council 
of a borough from this liability, & 1882 Act, s. 27, 
merely provides that the auditors shall audit the 
accounts, without more. They have no power 
to surcharge, & even if they ought, as LORD 
RUSSELL, C.J., says in Thomas v. Devonport 
Corpn., No. 597, post, to make public any illegal 
payments by report to the council & the burgesses, 
this is a duty of imperfect obligation; there is 
nothing to compel them to do so, & very little to 
induce them, & so far as I know they have not 
done anything of the sort in the present case. It 
is difficult to understand why the legislature in 
1882 should have authorised a system of auditing 
which is quite illusory when they had seven years 
before created an efficient method (FARWELL, J.). 
—A.-G. v. DE Winton, [1906] 2 Ch. 106; 75 
L. J. Ch. 612; 70 J. P. 368; 54 W. R. 499; 22 
T. L. R. 446; 50 Sol. Jo. 405; 4 L. G. R. 549. 


Annotations :—As to (3) Apld. R. v. Locke, [1910] 2 K. B. 
201. 48 to (5) Refd. R. vo. Roberts, (1908) 1 K. B. 407. 


Security to be given.]|—See 1882 Act, s. 20. 

498. Liability of sureties — Payment by 
treasurer to surety—Notice that money money of 
corporation.|—-D. being appointed treasurer to a 
corpn. in 1841, A., B., & C. became his sureties 
to the extent of £2,000. D. opened a banking 
account, in which he was described as treasurer ; 
but this designation was added without his autho- 
rity, & was afterwards struck out. It was under- 
stood between PD. & the corpn. that he should 
always have a considerable balance in his hands, 
of which he might make interest for his own 

rofit. In Aug. 1848, D. drew out £2,300 from his 
anking account, & placed the same in another 
bank in the name of his son, a minor. In the 





222.—-CAN. pality.—HOUGHTON CORPN. v. FREE- 


LAND (1879), 26 Gr. 500.—CAN. 
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different 
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fund.)|—Deft., bei 


of documents — 
poeta. se office clerk.}—-MagoR v. ‘muniai ality, kept 


county. 
CORPN. v. PAXTON (1876), 27 C. P. 104. 
—OAN. 


-}] — SHELBURNE 
PALITY v. MARSHALL (1886), 7 R. & G. 


1. Liability as custodian of borough 


under bye-law.}—Held: all moneys 
collected for the erection of school 
houses under any bye-law of the 
district municipal council were pay- 
able, not to the superintendent, but 
to the district treasurer.—BROWN rv. 
STYLES (1851), 2 C. P. 346.—CAN. 


; ’ to 
poration — Order for teacher’s salary.] 
—MUNSON v. TOWN OF COLLINGWOOD 
(1859), 9 C. P. 497.— CAN. 


UNTY OF ONTARIO 


MUNICI- 


treasurer of a 
moneys in his 


URANGA (CHAIRMAN 
JUNCILLORS » house, there be no proper place for 
N. Z. L. R. Pe MBIT ANTS) (1887), depoal the sane provid by the p. ——— Taz sale.) —- A treasurer 
p munici ity :—Held : e urer of a town has no authority to bind 
ART VII. SECT. 8, SUB-SECT. 2.—0, 85,20 liable to make good the amount the municipal corn by a contract to 
fk, Remunsentian 1 +..." _ ~* Of loss sustained by the accidental y_ the oost of adve his list of 
burning of his house, & the destruction lands for sale for arrears of taxes.— 


therein of the moneys of the munici- 
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Sect. 8.—Officers and servanis: Sub-sect. 2, C. 
D.; sub-sect 3. Sect. 4.) 


same month, D. obtained his son’s indorsement 
of a receipt, & withdrew the £2,300 from his name 
& placed it in that of his daughter, who was of 
age. On Sept. 29, 1848, A. received notice of 
D. being a defaulter in his accounts with the 
corpn. A. called upon D. & required an explana- 
tion & indemnity. D. then gaveto A. the deposit 
receipt for £2,300 upon which, it being signed by 
the daughter, A. received that sum from the bank. 
In a suit by the corpn. against D. & his sureties : 
—Held: there was sufficient evidence to show that 
the £2,300 was part of the corpn. moneys, & A. 
ought to have made further inquiry, & therefore 
the sum must be restored to the corpn.—BERWICK- 
UPON-TWEED CORPN. v. Murray (1857), 7 De 
G. M. & G. 497; 26 L. J. Ch. 201: 3 Jur. N.S. 
1; 5 W. R. 208; 44 BE. R. 194; sub nom. BER- 
WICK CORPN. v.. MURRAY, SAME v. DOBIE, 28 
L. T. O. 8. 277, L. C. 3 previous proceedings (1850), 
19 L. J. Ch. 281. 

Annotation :—Refd. General Steam Navigation Co. v. Rolt 

(1860), 6 C. B..N. S. 550. 

On fidelity guarantees.] — See, 
generally, GUARANTEE, Vol. XXVI., pp. 159 et 
seg., 165 et seg., 172, 173, 188 et seq. 

—— Whether condition precedent to appoint- 
ment.|—-Compare No. 726, post. 

499. Payment in mistaken belief of authority— 
Right of corporation to ratify.|—The treasurer of a 
corpn. paid their clerk, deft., the amount of his 
year’s salary, both parties believing at the time 
that the treasurer had the authority of the corpn. 
to make such payment; but the treasurer had no 
such authority, & the corpn. afterwards repu- 
diated the payment & dismissed deft. from their 
service. In an action against deft. for the re- 
covery of certain moneys paid to him on account 
of the corpn. :—Held: the corpn. was entitled, 
at the trial, to ratify the act of their treasurer, 
&, consequently, deft. could not set off the amount 
of his salary as due to him from the corpn.— 
SIMPSON v. EGGINGTON (1855), 10 Exch. 845; 24 
L. J. Ex. 312; 19 J. P. 776; 156 E. R. 683. 
Annienon Reta. Re Rowe, Ex p. Derenburg, [1904] 2 


500. Liability as custodian of borough fund— 
—For ultra vires payments—Payments ordered by 
council.|—-A.-G. v. DE WINTON, No. 497, ante. 

The borough fund, see Sect. 5, sub-sect. 1, post. 

501. Right of reimbursement—Interest charged 
on overdraft in name of treasurer—Overdraft ultra 
vires.|—A.-G. v. DE WINTON, No. 497, ante. 

502. Proceedings against— For unlawful pay- 
ments—Ordered by council— Whether council neces- 
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sary parties.)—A.-G. v. Dm Winton, No. 497, 
ante. 


D. Other Officers. 

See 1882 Act, s. 19. 

508. Bailiff — Resicential qualification-— Suffi- 
ciency.|—Deft. having prior connections with a 
borough town, previous to his election to the 
office of bailiff, for which residence is a necessary 
qualification, took a house at first for four years, 
but afterwards at his landlord’s request, for one, 
& slept there one night before the election, & did 
not return again for near a month afterwards, 
when he stayed two days, but retained possession 
of his house under his lease the whole time: the 
taking of the house appearing to the ct. to be 
bond jide :—Held: a sufficient legal residence to 
satisfy the qualification required.—R. v. SARGENT 
(1793), 5 Term Rep. 466; 101 E. R. 262. 
Annotations :—Distd. R. v. Richmond (1796), 6 Term Rep. 

560. Roefd. R. v. Stapleton (1853), 22 L. J. M. C. 102; 

Ganendro Mohun Tagore v. Rajah Juttendro Mohun 

Tagore (1874), L. R. 1 Ind. App. 387. 

504. .}—An information in 
nature of guo warranio granted in order to try 
whether a residence in a borough previous to an 
election which required residence were bond fide 
or not; it appearing that deft., though in treaty 
for a house in the borough, had only hired lodgings 
there, & had resided there a very few nights in 
his journey to & from other places.—R. v. RIcH- 
MOND (DUKE) (1796), 6 Term Rep. 560; 101 
E. R. 703. 

505. ——— Whether quo warranto Iles—Though 
not corporate office.|—An information in the 
nature of a quo warranto may be granted at 
common law within Municipal Offices Act, 1710 
(c. 25), against a party for exercising the office 
of a bailiff in the borough of M. although it was 
not a corporate office.—R. v. HIGHMORE (1822), 
5 B. & Ald. 771; 1 Dow. & Ry. K. B. 438; 106 
E. R. 1373. 


Annotations :—Co 











nsd. R. v. M‘Kay (1826) 
. R. v. Attwood (1833), 4 B. & Ad. 

R. (1846), 12 Cl. & Fin. 520. 

506. Chamberlain — Misconduct as—Whether 
ground for removal from corporate office.|—The 
chamberlain of a corpn. cannot be removed from 
the office of a capital burgess for misconduct as 
chamberlain. None of the members of a corpn. 
can be removed upon a general charge of 
obstinately refusing to obey several orders & laws 
made by the corpn. for the good of the corpn. 
The common council of a corpn. have not of 
common right a power to remove any of the 
members of the corpn.—R. v. DONCASTER CORPN. 


5 B. & C. 640. 
481; Darley v. 








TOWN OF TORONTO JUNCTION (1902), 
a aes © ; 30. L. R. ‘ 


de ° ’ 


intendent appointed under 7 
9; 1 | c. 29, since repealed by 9 Vict. c. 20, 


Vict. division ct.—QGRIFFI 


O. W. R. 74.—GAN 


q. Liability to account.)— The con- 
dition was, that a treasurer, his exors. 
or administrators, at the expiration 
of his office, upon request to him or 
them made, should give a just account 
of all moneys received, & should pay 
& deliver all balances due :—Held : 
** upon request to him or them made ”’ 
applied both to the giving an account 
& to the paying over.—CounTy oF 
BRUCE PROVISIONAL CORPN. v. CROMAR 
(1863), 22 U. Cc. R. 321.—CAN, 
yr. Sex.J}—A woman ma e 
the duties of town OE et 
HAGARTY v. McGrata & Town or 
now SYDNEY (1909), 7 KE. L. R. 79.— 


PART VII. SECT. 3, SUB-SECT. 2.—D. 


t. Township superintendent — Right 
fo sue co »}—A township ee 


8. 45, cannot sue the collector of the 
towuship for moneys received by him, 
not in the nature of penalties.— 
SHIRLEY v. Hope (1847), 4 U. C. R. 
240.—CAN. 

a. Warden— By whom elected.) — 
A majority of the whole number form- 
ing the provisional municipal council 
of a county must vote at the election 
of warden.—R. v. STARRATT (1858), 
7 Cc. P. 487.—CAN. 

b. Physician — Salary — Not liable 
to atlachment.J—The salary of a phy: 
siclan of a municipal corpn., holding 
his appointment at their will, at an 
annual salary, ayable quarterly, 
cannot be attached.—SHANLY v. MooR 
(1863), 3 P. R. 223.—CAN. ; 


c. Division court clerk — Not en- 
titled to an office.) — There is no 
obligation upon a municipality to 
provide an office for the clerk of the 


N wv CITY OF 
HAMILTON (1875), 37 U. C. R. 519.— 
CAN 


d. Recorder—Acting as for 
municipality—M unicipaltty itled to 
hia costs.}—HALIFAX CITY v. ROMANS 


(1880), 2 R. & G. 271; 1C.L. T. 708. 
OGAN. 


e. Registrar — Right of munict- 
eggs 2 to proportion of fees.}—COUNTY 
ee ASTINGS v. PONTON (1880), 5 


. 643.—OAN. 
{. Stipendiary ale—May not 


magistr 
impose fine — Where fine a 
fund from whtch pa ~/— 
TUPPER v. MURPHY (1882), 3 R. & G. 
73.—CAN 


g. ——-.] — Held: a stipendiary 
magistrate, non obstante his appoint- 
ment by the Lieutenant-Governor in 
Council, is an ‘ officer of the town ”’ 
within Town’s Incorporation Act, 
1900, o. 71.—Re PEvTon (1913), 1 


Part VII.—Tae Borovan. 


(1729), 2 Ld. Raym. 1564; 1 Barn. K. B. 264; 
‘92 BH. R. 5138. 


Annotations :—Refd. R. v. Ward (1730), 1 Barn. K. B. 411; 
R. v. Doncaster Corpn. (1752), Say. 37. 


507. Chemist—Appointment disqualification for 
office of councillor—-Though value of contract 
small.|—NELL v. LONGBOTTOM, No. 402, ante. 

Clerk of the peace.|—-See MAGISTRATES. 

Coroner.|—See CoRONERS, Vol. XIII., pp. 233, 


34. 

508. Power to discontinue appointment.|—The 
layer keeper of S. was an officer employed to keep 
the layers or beds for shipping in the port free 
from obstacles & in a proper state. He was ap- 
pointed, by custom, at a leet & baron ct. held 
yearly in May & Oct. by the steward of the 
seignory of G., the lord of which, the Duke of 
Beaufort, was lord of the borough & manor of 
S. These were coextensive. The jury of the ct., 
composed of aldermen, burgesses & residents, 
presented two persons to the steward, one of 
whom he elected to be layer keeper. The port- 
reeve, & the head officer of the borough before 
1835 Act, sat with the steward, but took no 
part in the proceedings. The layer keeper was 
sworn to execute the office for the year ensuing, 
& until another should be chosen in his stead, or 
he should be lawfully discharged. By Act of 
Parliament, to the introduction of which the Duke 
& the corpn. were parties, trustees were appointed 
for managing & improving the harbour but the 
office & rights of the layer keeper were expressly 
reserved. Under the authority of this Act a 
harbour master was appointed, who performed 
all the actual duties formerly discharged by the 
layer keeper. Tolls, other than those received by 
the layer keeper, were paid by the shipping which 
used the port to the portreeve, who paid the 
corpn. a rent for moorage, etc., & to the water 
bailiff, an officer of the Duke. 

Pltfi. had, for some years before the passing 
of 1885 Act, been annually appointed layer 
keeper. In May, 1836, he was reappointed under 
protest from the mayor of the then corpn. In 
Oct. 1838, the corpn. prevented the holding of 
the ct. leet & ct. baron; &, in consequence no ct. 


On L. nN. 540; 11 Dd. L. R. 623; 47 b 
N. S. Rh. 103.—CAN. 

h. Solicitor — Action for costs — 
simploument must be jab saad pte A 
sued @ rural municipality for services oO 
as a solr., but no resolution or bye-law 
of the council ppeyias .him was 
produced, nor did the council adopt 
or derive any benefit from his services: 707; 2 0 
—Held: he was not entitled to 413.—CAN 
recover.--CURRAN v. RURAL MUNICI- 
PALITY OF NORTH NORFOLK (1892), 8 


GORDON 2. 








y & corpn. must be under seal.— 
TORONTO 
NORTH WEST LAND Co. 
Man. L. R. 318.—CAN. 

‘ By resolution -—~ Tax col- 
lector..—The appointment of a tax 
collector may be done by resolution.— 
Foster v. RENO (1910), 17 O. W : 

. W.N. 351; 22 0. L. R. 


p. Determination of 
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was held till May, 1842, when they were resumed. 
No appointment of layer keeper took place from 
May, 1886, till May, 1842, when pltf. was re- 
appointed. In Oct. 1836, the town council re- 
solved that the appointment of layer keeper 
should be vested in the corpn., & the revenue 
added to the corpn. fund. The corpn. accordingly 
received the layer keeper’s dues from Jan. 1837, 
to June, 1842. Pltf. sued them for the amount 
in assumpsit for money had & received :—Held : 
(1) pltf. had not ceased to be layer keeper by the 
omission to appoint from 1836 to 1842; (2) the 
office had not been, & could not be, discon- 
tinued by the corporation under 1835 Act, s. 58 ; 
(3) the cessation or suspension of the layer 
keeper’s services had not affected the right to 
receive the tolls; (4) the action, in point of form, 
was well brought.—HatLui v. SwWANsEA CORPN. 
(1844), 5 Q. B. 526; Dav. & Mer. 475; 13 L. J. 
Q. B. 107; 2 L. T. O. 8. 345; 8 J. P. 508; 8 
Jur. 213; 114 B. R. 1348. 
Annotations -—~Refd. Lowe v. L. & N. W. Ry. (1852), 18 
ae 632; Lawford v. Billericay R. C., [1903] 1 K. B. 


SUB-SECT. 3.—SERVANTS. 
509. Distinguished from officers.|——-SMITH v. 
CARTWRIGHT, No. 462, ante. 
Appointment.|—See P. H. Act, s. 189. 
Remuneration.|—See P. H. Act, s. 189, & com- 
pare Nos. 83, 220, ante. 


Sect. 4.—CONTRACTS. 
See, generally, Contract, Vol. XII., pp. 1 eé 
seq. 
Contracts of corporations.|—See, generally, Cor- 
PORATIONS, Vol. XITII., pp. 378 et seq. 
——- Under Public Health Acts.|—See, generally, 
CORPORATIONS, Vol. XIII., pp. 384 et seq. 
Contracts of employment.]|—See MAsTER & 
SERVANT. 
As urban authority.|—See Part V., Sect. 2, 
sub-sect. 5, ante. 


corpn. may be by a resolution, it not 
being essential that a bye-law should 
be passed for such a purpose.— 
VILLAGE OF LONDON WEST v. BARTRAM 
(1895), 26 O. R. 161.—OAN. 


PART VIL SECT. 4. 

«rt b. Contracts of corporations—S upply 
of electriciiy.}—A contract by a counc 

with an independent oontractor, for 

the supply of electricity within its 


» MANITOBA & 
(1885), 2 


appointment—. 


O held ‘* duri a9 3s area is ulira vires.—KEMPSEY MUNI- 

ME, < Ramooel wheter cows one Lae SEER he” Cae Bote Con AES 
, ; at-— CAUSE TORONTO (1848), 6 U. C. R. 1.— IGHT OWER < i m 
must be assigned.}—The power con- ‘ Le eg ea eg . 254. 





ferred upon the council of an incor- 
porated town to dismiss from office 
the town solr. cannot be exercised 
unless due cause is alleged & shown.— 


: acc rding 
l. Fence viewers — Oath o qualifi- ee 
cation Condition precedent &. detion, 


aar aa 


PART VII. SECT. 8, SUB-SECT. 8. 
sane £h MUGIVOIUCTU —~ E-TEJETENCE i 
soldier ‘other things being erie = 


yo i ee 
ete Aa council. ] GARDNER v. 


OF KoGaRaH M LITY 
(No. 2) (1925), 25 8. R. N. 8s. W597 , 
L. G.R. 63'— etc 


—HaCKETT 


former } 
n.~———— Whether seal necessary.)— LON (1885), 8 
Held: timekeeper ig not such a a. Removal — 
superior officer ** that his employment removal of a Bi 


q. ———.]—- Under Edmonton 
City charter in the absence of a special 
bye-law every servant of the corpn. 0. 
shall hold office or employment at the 
pleasure of the council or comrs. or 
departmental heads, & a servant can 
ly be dismissed at any time 
& without cause.—LAWLER v. CITY OF 
EDMONTON (1914), 29 W. L. R. 661; 
7 W. W. R. 291; 20 D. L. R. 710; 
7 Alta. L. R. 376.—CAN. 


t. Duration of appointment.}—The 
councils have not power under this 
section to limit the term of office 
of county officials, independently of 
the term of office as it existed under 

tion.— LETTENEY 0. DIL- 
R. & a. 146.—CAN. 


rk of a municipal 


), 2 
N. 8, W. 114; 37 N. 8. W. W.N 
: Resolution of council.) — 
BARTLETT ¥v. AMHERSTBURG TOWNSHIP 
(1856), 14 U. OC. R. 152.—CAN. 

d. ——_ -———. Y v. MUNT- 


FETTERL 
CIPALITY OF RUSSELL & CAMBRIDGE 
(1857), 14 U. C. R. 433.—CAN. 


.7=——_ ——, 


McoLEAN v. BRANT- 
FORD TOWN COUNCIL (1858), 16 U.C. R. 





r.—— Whether tice neces. 1 ee a 
; no sary. -}--BUTLER & McLoRG 
v. CITY OF EDMONTON . Crry oF SR ere Pty 1 
(1915), 830 W. L. R. 551.—CAN. W. W. R. 297; 11 Sask. {! R. 1; 
88 D. L. R 480.—CAN. 


--— Order signed by __......- 
Whether binding on council.] — Pit. 
brought an action for the use & occupa- 
tion of a room in his hotel as a ct. 
room, & proved that the sheriff af 
the county had engaged the room, & 
that the chairman of the municipal 
council had signed an order for the 


resolution.] — The 
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Sect. 4.—Contracts. Sect. 5: Sub-sect. 1, A. & B. 
(a) 4. & 24.] 

Necessity for seal.|— See, generally, CORPORA- 
TIONS, Vol. XIII., pp. 284, 285, 380 et seq. 

——— Fresh contract for extras.|—See BUILDING 
Contracts, Vol. VII., p. 378, Nos. 181-184. 

510. ——— Seal affixed by pretended mayor— 
Whether valid.]—If a person pretending to be 
mayor of a corpn., put the corpn. seal to a deed, 
yet it is not, by that, the deed of the corpn. 
(Hort, C.J.).—ANnon. (1700), 12 Mod. Rep. 423 ; 
88 BR. R. 1425. 

Limitation of contractual powers.}—See 1882 
Act, 8s. 12 (2), Part II., Sect. 4; Part V., Sect. 2, 
sub-sect. 5, ante, &, generally, CORPORATIONS, 
Vol. XIII., pp. 354 et seq. 

Purchase & holding land.|—-See Sect. 1, 
sub-sect. 8, B. (a), ante. 

511. Validity of contract — Contract ‘‘ as local 
board ’°—-Binding on corporation.]|—-ANDREWS v. 
RYDE Corprn., No. 242, ante. 

Ratification—-By seal.|—See, generally, 
PORATIONS, Vol. XIII., pp. 390, 391. 

——.]—See, generally, CONTRACT, Vol. XII., 
pp. 595, 596. 





CorR- 


Sect. 5.—FINANCE. 
SuUB-SECT. 1.—THE BoROUGH FUND. 
A. Payments In. 
See, generally, 1882 Act, s. 139. 
Fines & penalties—For offences against Act—Not 
otherwise provided for.|—-See 1882 Act, s. 139. 
512. ——— Whether forfeited recognisance in- 
cluded.|—By a charter of Edward IV. the Crown 
granted to the corpn. of Dover ‘‘all penalties for- 
feited & to be forfeited, etc., of all & every the 
barons, etc., in whatsoever cts. the same barons, 
etc., should happen to be adjudged.”’ By a 
charter of Charles II. ‘‘ all fines, forfeitures, etc., 
in the cts. aforesaid arising etc.,’’ were also granted 
to the corpn.:—Held: under neither of these 


LocaL GOVERNMENT. 


charters did a forfeited recognisance to appear to 
answer a charge of misdemeanour pass to the corpn. 
—R. v. Dover CoRPN. (1835), 1 Cr. M. & R. 726; 
5 Tyr. 279; 4L. J. Ex. 94; 149 H.R. 1278. 

anon -—Consd. Re Nottingham Corpn., [1897] 2 Q. B. 


513. —— .|—By a charter of Henry IV. 
the Crown granted to the corpn. of Nottingham 
‘‘ all fines for trespasses & other offences whatso- 
ever, & also fines for licence to agree, & all amerce- 
ments, ransoms & forfeited issues, forfeitures year 
ony waste & estrepement.”’ 

y a charter of Henry VI. the Crown granted to 
the corpn. “ all issued fines & amercements from 
whatsoever pledges & mainpernors”’ of persons 
dwelling in the borough :—Held: under neither 
of these charters did a forfeited recognisance to 
appear to answer a charge of felony or mis- 
demeanour pass to the corpn.—Re NOTTINGHAM 
CorRPN., [1897] 2 Q. B. 502; 66 L. J. Q. B. 883 ; 
77 iL. T. 210; 13 T. L. R. 580; sub nom. R. v. 
NOTTINGHAM CORPN., 61 J. P. 725, D. C. 
Recovered summarily—In borough having 
separate quarter sessions.|—-See MAGISTRATES. 

514. Enforcement — By mandamus — When 
granted.|—The ct. will not grant a mandamus 
commanding a party to pay money to the treasurer 
of a borough, under 1835 Act, s. 92, unless the 
application be made, either by the treasurer, or 
after he has been required to demand the pay- 
ment. Though the party applying for the 
mandamus be ultimately entitled to the money.— 
R. v. Frost (1838), 8 Ad. & El. 822; 1 Per. & 
Dav. 753; 1 Will. Woll. & H. 664; 2 J. P. 726; 
2 Jur. 966; 112 E. R. 1049. 

Annotation :—Mentd. R. v. Peterborough Corpn. (1875), 44 

L. J. Q. B. 85 


B. Payments Out. 
(a) Out of Fund. 
i. In General. 
See 1882 Act, s. 140, & generally, CORPORATIONS, 
Vol. XIII, pp. 362 et seq., Nos. 972-986. 
515. General rule — Limited by statute.]|—-The 











payment of his charge :—JHeld: not 
recoverable.—DARK v. HURON 
Bruce MUNICIPAL COUNCIL (1858), 
7 C. P. 378.—CAN. 

h. —— Whether other con- 
tracts) void.}—PRETORIA "TOWNSHIPS, 


113.—CAN 











SPEARS Mf WALKER (1884), 11S. GC. R. 


q. Urgent necessity.) — Law- 
RENCE t. VILLAGE OF LUCKNOW (1887), 
13 O. R. 421.—CAN 


cipal corpn. has no vor with- 
out a bye-law assented to by the 
electors, to enter into contrac in- 
volving expenditure not payable out 
of the ordinary rates of the current 


financial year.—Re OLVER & CITY O 





TD. 9. PRETORIA MuxiciPautY, | macbouosLL & Co. o Monicinatrry | OTTAWA (1893), 20 A. R. 529.—CAN. 
(1913) T. P. D. 713.—S. AF. OF PENnTicronw (1914), 27 W. L. R. aa. .) — Re McEwan & City 

k. Must be intra vires.) — | 713; 7 W. W. R. 486; 16D. L. R. { OF Calgary (1913), 25 W. L. R. 401; 
MUNICIPALITY OF KINLOSS TOWNSHIP | 436: 20 B.C. R. 401.—GAN. 5 W. W. R. 87; 13 D. L. R. 791; 6 


vw. STAUFFER (1858), 15 U. C. R. 414.— 
CAN. 


t. Necessity for seal — Retainer of 
counsel. }-—-MANNING v. CITY OF WINNI- 


Alta. L. R. 136.—CAN. 


bb. ———.]——- WATEROUB ENGINE 


l——— ——.] — Pieorr v. Town : WORKS Co. v. TOWN OF PALMERSTON 
or BATTLEFORD (1913), 24 W. L. R. | (fo11)- 17 W. de Re 829..0AN. “ | Cone. (1892), 21 8. C. R. 558.—CAN. 
365; 12 D. L. R. 171.—CAN. Mohanix:- 6. OF oo. ./+A municipal corpn. can- 








m. Necessity to prove identily 
of vendor.}—The name of the seller 
or his agent must appear in a contract b 
of purchase by @ municipal corpn.— 
Houck v. TOWN OF WBITBY (1868), 
14 Gr. 671.—CAN. 

n. —— Variation of contract.) — © 
GOODWIN v. CiTYy OF OTTAWA (1878), 
18 C. P. 561.—CAN. 

oO. .} As a statutory body 
vhich is practically a trustee for 











a. j—_ 
Crry WATER Commas. (1876), 40 U. C. 
80.—CAN. 


. ——— Fresh contract for extras.) 
—KILPATRICK v. CITY OF WINNIPEG 
(1887), 4 Man. L. R. 103.—CAN. 

, -})—- BERNARDIN wv. NORTH 
DUFFERIN MUNICIPALITY (1891), 19 
S. C. R. 681.—CAN. 


ad. ——.] — UNITE 
CHILLIWACK (1896), 5 
CAN. 





hy not purchase a fire engine unicss the 


purchase is sanctioned by bye-law. 
—WATEROUS ENGINE Co. v. TOWN OF 
CAPREOL, [1923] 3 D. L. KR. 575; 52 
O. L. R. 247. AN. 


dd. -) — PORTAGE LA PRAIRIE 
CORPN. v. GARLAND, (1925) 1 D. L. R. 
645; 1 W. W. RR. 419; 34 Man. L. R. 
642.—CAN. 

eo. Purchase by councillor — Neces- 
sity for authority.}—The purchase of 





D TRUST Co. v. 
B.C. R. 128.— 


he ratepayers, a municipal corpn. . hay by a councillor of a municipal 
1a8 nO power tO vary a contract un- e. Prom note -—~ Whether cor- | district without the authority of the 
ees satisfied that such a course | poration liable.}—Held: a promissory | resolution of the council provided for 
vould be for their bencfit.—PErTONE | note signed by a corpn. in settlement | in Municipal Districts Seed Grain Act, 
30ROUGH v. LOWER HutTr Borovan, | ofaju ent inst the municipality, | 1918, c. 10, 8. 8, does not render the 
1918) N. Z. L. R. 844.—N.Z. was null, the legislature having om- | district lable for the purchase price 
. —— Contract rendered illegal by powered municipalities to raise rnoney | thereof.—STRona@ v. MUNICIPAL DIs- 
Pacers reese atte aime | Fat Sons Sonny GAN TLR, | HEEL ATS, Wend oha.e 
contrac e bu g, when : ’ Co. R. CLAREN . W. 672.— 
rected, would not have conformed | 58.—CAN. CAN. ‘ 


» the provisions of a bye-law of the 
ity passed two days after the con- | —MILESTONE vv. 
ade the contract illegal, & therefore 
tfs. could not recover.—Sprargs & 


g. Necessity for bye-law.}—A muni- 


{. Instrument rd seal — Effect.} 
ITY 

‘act was signed :—Held: the bye-law | Jaw (1908), 1 Sask. L. 

W.L. R. 901.—OAN, 


OF OOBE 


PART VII. SECT. 5, SUB - i 
R. 440 ry 8 B. a i. eran : 


515 1. General rule — Limtted by 
staiute.}—A city council is a trustee of 


Parr VII.—TseE BorovuaGu. 


elonging to the municipal corpns. of 
lean named: in Schedules A & B. of 1835 Act 
became, upon the passing of that Act, subject to 
certain public trusts, to be exercised by the new 
council, only in the manner & for the purposes 
ibed by the Act. 
prescrl coe 

An appropriation of such funds made by the 
old corpn., after the passing of the Act, but before 
the election of the new council, & having for its 
object to endow the churches & chapels of the 
Established Church within the borough with 
fixed stipends, for their several ministers, is not 
an appropriation warranted by the Act, & 1s, 
therefore, a breach of trust. 

The ordinary jurisdiction of the ct. over such 
a transaction, by means of an information seeking 
to have the funds recalled, & the appropriation 
rescinded, as being a breach of trust, is not ousted 
by the special remedies provided in certain cases 
by 1835 Act, s. 97. Semble: those remedies 
would not be applicable in any case to a transaction 
of this description. 

Where property is devoted to trusts which are 
to arise at a future time, & be exercised by trustces 
who are not yet in esse, any intermediate act done 
by the holders of such property, inconsistent with 
the security of the property, or the performance 
of the trusts when they shall arise, will be set 
aside; & if the trusts are of a public nature, the 
ct. will entertain this jurisdiction upon an infor- 
mation by the A.-G., notwithstanding that the 
trustees, after they have come into esse, themselves 
decline to interfere. 

As it was thought right that the new council 
should have a power of calling in question acts 
relative to the corporate property, carried into 
effect before the period of their election, it was 
absolutely necessary to give them a distinct 
legislative authority for this purpose; because, 
the identity of the corpn. continuing, notwith- 
standing the alterations effected by the Act, any 
such attempt, on the part of the new council, 
would be an attempt by the corpn. to impeach 
its own act (LORD COTTENHAM, C.).—A.-G. 
v. ASPINALL (1837), 2 My. & Cr. 613; 1/5. P.4; 
1 Jur. 812; 40 BE. R. 773: sub nom. A.-G. tv. 
LIVERPOOL CORPN., A.-G. v. ASPINALL, 7 L. J. Ch. 
51, L. C. 
<lnnotations :—Apld. A.-G. v. Wilson (1837), 9 Sim. 30. 

Consd. A.-G. v. Wilson (1840), Cr. & Ph. 1; Parr rv. A.-G. 

(1842), 8 Cl. & Fin. 409; A.-G. v. De Winton, [1906] 2 
Ch. 106. Refd. R. «. Liverpool Corpn. (1839), 9 Ad. & El. 435: 

Holdsworth v. Dartmouth Corpn. (1840), 11 Ad. & EI. 

490; Armitstead v. Durham (1848), 11 Beav. 556 ; Arnold 

v. Gravesond Corpn, (1856), 2 K. & J. 574; A.-G. e. Avon 

Corph. (1863), 33 Boav. 67; A.-G. vu. Newcastle-on-Tyne 

Corpn. & N. EK. Ry. (1889), 23 Q. B. D. 492. Mentd. 

Stevens v. Chown, Stevens v. Clark, [1901] 1 Ch. 894. 

516. Enforcement—By mandamus.]— The fees 
payable to the clerk of the justices, under 1835 Act, 
in cases where there is no specific provision as to 
the mode in which they are to be paid, as well as 
In cases where there are no means of obtaining 


he funds of the corpn., & a8 such, | 
ws no power to apply them for any 
thor object, than such as the city 


‘harter conteinplates.—McCMILLAN rr. lent by thom; 
ivy OF WINNIPEG (Man.), [1919] rate o 

; W.W. R, O91; 45 D. L. R. 351.— 

,AN, 15 C. P. 445.— CAN, 
0. Moncy paid out on unauthoriscd 


rder.}—Semble: moneys paid by a 
roasurer on the order of tho reeve, 
rhich the municipal council had no 
uthority to direct to be paid, will be 
ousidered township moneys still in 
ls hands.—Townsuip or East Nis- 
v. HORSEMAN (1858), 9 C. P. 
JAN. 
P. Loans by corporation — Rate 
f interest to be paid. }-—Municipal 
J.—VOL. XXXII, 


C. R. 96 


tine. 


_ 


corpns. are not restricted, any more 
than ifdividuals, as to the rate of 
interest to be received upon money 
they inay take any 
interest agreod upon.—NORTH 
GWILLIMBURY CORPN. vt. MOORE (1365), 


q. Expenditure excecding appropria- 
tion — Excess not payable.) — Porrs 
. VILLAGE OF as (1876), 38 


r. Appropriation-—Demand of annul- 
ment—Aight of clector within prescribed 
DECHENE tv. MONTREAL CiTy, 
[1894] A. C. 640.—CAN., 


t. Salaries of councillors. }-—Municipal 
councillors cannet vote  salarics 
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ayment from the parties in the first instance 
Hable to pay them, are expenses chargeable on 
the borough fund by sect. 92, as being expenses 
necessarily incurred in carrying into effect the 
provisions of that Act; & a mandamus will lie 
to enforce payment of them.—R. v. GLOUCESTER 
CoRPN, (1844), 5 Q. B. 862; Dav. & Mer. 677; 13 
L. J. Q. B. 233; 3L. T. O. S. 54; 8 J. P. 855; 
8 Jur. 573; 114 BE. R. 1474. 
Arntatin :—Refd. Reddish v. Hitchinor (1878), 43 J. P. 


li. Costs of Legal Proceedings. 
See 1882 Act, s. 226 (3). 


517. Resolution to defend all suits at cost of 
corporation—No suit pending at time of resolution 
—Whether court will interfere.|—A.-G. v. LIVER- 
POOL CoRPN. (1729), 1 Barn. K. B. 236; 04 E. R. 
161. 

518. Though unsuccessful.|-— Where a town 
council had removed a town clerk from his office, 
by resolution, for misconduct, & refused his 
claim of compensation :—Held: the costs of 
an attorney emploved in opposing a mandamus 
to assess compensation were properly chargeable 
to the borough fund, under 1835 Act, s. 92, 
although the jury found the issues ultimately 
raised on the mandamus for the late town clerk : 
it not being shown that the town council acted 
otherwise than bond fide in the removal. The 
attorney having been retained generally by a 
resolution of the town council, & having also been 
authorised & retained by resolution of the town 
council to take proceedings in opposition to the 
rule nisi for the mandamus :—-Held: this was a 
sufficient retainer to warrant the payment to him 
of the costs of defending the issues, & it was no 
objection to the order for payment made in con- 
sequence, that it was an order for payment on 
account, the attorney not having delivered a bill, 
& it not appearing that the sum ordered to be paid 
exceeded the sum due to the attorney.—R. v. 
LICHFIELD TOWN COUNCIL (1847), 10 Q. B. 534; 
2 New Pract. Cas. 176; 16 L. J. Q. B. 333; 9 
L. T. O.S. 123; 11 J. P. 758; 11 Jur. 888; 116 
E.R. 204. 

Annotation :—Consd. R. v. Tamworth Corpn. (1868), 17 

W. R. 231. 


Sere ane now, 1882 Act, Sched. V., Part 
. (6). 

519. -| — Costs of litigation, undertaken 
bond fide & on reasonable grounds, for the defence 
of corporate rights may be paid out of the borough 
fund of a municipal corporation under 1835 Act, 
s. 92, though such litigation is eventually unsuc- 
cessful.—R. v. TAMWORTH CORPN., Ex p. TAM- 
WORTH CORPN. (1868), 19 L. T. 4833; 17 W. R. 
231. 

520. Necessity for previous sanction by council.| 
—R. v. LICHFIELD TOWN CoUNCIL, No. 525, post. 





themselves unless expressly authorised 
by statute.— TOWN OF AMHERST vt. 
READ, TOWN OF AMHERST v. FILLMORE 
(1897), 40 N.S. R. 154.—CAN, 

a. Expenditure conditionul on certifi- 
cale of treasurer— Absence of certificate 
—Erpendiiure illegal.}—HtULu Ciry rt. 
R., {1923} 4 D. L. R. 801; [1923] 
S.C. R. 6866 5 revsg., [1923] Exch. C. R. 


PART VII. SECT. 5, SUB-SECT. 1.— 
B. (a) ii. 


b. Erpenses of criminal justice.}— 
A municipality is liable for the feea 
& expenses of a justice of the ur 
a constable, payable in relation to the 


to prosecution of indictable offences, 
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Sect. 5.—Finance: Sub-sect..1, B. (a) t., t., tv. 
V., V4i., VII. & Viil.] 

521. If proceedings not unreasonable.|] — At a 
ct. held in Oct. 1856, before the mayor & assessors 
of the city of Rochester, for the revision of the 
Burgess list, the names of several burgesses were 
expunged, & they obtained rules calling upon the 
succeeding mayor & assessors to show cause why 
writs of mandamus should not issue, commanding 
them to hold fresh cts. of revision. The corpn., 
under their common seal, retained pltf., an 
attorney, to show cause & otherwise defend these 
rules, & he accordingly did so, & the ct. having 
made the rules absolute, he appealed to a ct. of 
error, who affirmed the judgment. Pltf. having 
sued the corpn. for his costs:—Held: he was 
entitled to judgment; & there being nothing to 
show that the litigation on the part of the corpn. 
was not justifiable, the expenses were payable out 
of the borough fund.—Lewis v. ROCHESTER 
Corpn. (1860), 9 C. B. N. S. 400; 30 L. J. C. P. 
169; 3 L. T. 300; 7 Jur. N. S. 680; 9 W. R. 
100; 142 BE. R. 157. 

Annotation -—Refd. A.-G. v. Newcastle-on-Tyne Corpn. & 

N. E. Ry. (1889), 23 Q. B. D. 492. 

522. & bona fide —— Though unsuccessful.] 
—R. v. TAMWORTH CORPN., Ha p. TAMWORTH 
CorpNn., No. 519, ante. 

528. Quo warranto directed to council invalidly 
elected—Proceedings abandoned on validation of 
election by statute on criminal information.]— 
BR. v. SUNDERLAND TOWN CoUNCIL (1838), 2 J. P. 
345, 502. 

524. Defence of individual members of corpora- 
tion.|—R. v. PARAMORE (1839), 10 Ad. & El. 
286; 113 E. R. 111. 
Annotation :—Refd. R. v. York (1842), 2 Q. B. 847. 

525. Prosecution for assault on mayor — In 
execution of office.|—(1) Semble: the council of 
a borough may prosecute at the expense of the 
corpn. for an assault upon the mayor in the exe- 
cution of his duty. But the opinion of the council 
must be taken before the prosecution is instituted ; 
&, if this be not done, they cannot afterwards order 
payment of the costs out of the corporation 
funds. 

(2) The council of a borough, having borrowed | 
money to pay debts incurred by the corporation 
since the passing of 1835 Act & not within 7 Will. 
4 & 1 Vict. c. 78, s. 28, cannot order repayment 
of such loan out of the borough fund. 

(3) An order signed by the mayor, at a meeting 
of the town council properly convened, & in which 
the majority concurred, for payment of the above 
expenses & sum of money out of the borough fund, 
may be removed by certiorari, within 7 Will. 
4 & 1 Vict. c. 78, s. 44, though it is not signed by 
the three members of the council, & countersigned 
by the town clerk according to 1835 Act, s. 59.— 
R. v. LICHFIELD TOWN COUNCIL (1843), 4 Q. B. 
893; 1 Dav. & Mer. 491; 12 L. J. Q. B. 308; 





1L. T. O. 8S. 287; 7 Jur. 670; 114 E. R. 1183; 


only where they have been certified to 
be correct by the A.-G. or other counsel 
act for the Crown, & have been 
ordefed to be paid by the judge pre- 
siding at the ct. in which the indict- 
ment is presented.—McLnop v. KINGS, 
MoORISON v. KiNGS (1900), 35 N. B. R. 
163.—CAN. 


funds in opposing 
affec 
PART VII. SECT. 5, SUB-SECT. 1.— 
B. (a) iii. 


which wo 
materially i 
corpn., thoug 


630 i. Bill threatening existence of pressl 


oration.}—-A council may properly 
authorise the employment of counsel 
& payment of other expenses in oppos- 
ing a billintroduced into the legislature 





to abolish the municipalit 
its territory among the oining 
municipalities.—He MACDONALD RURAL 
MUNICIPALITY (1894), 10 Man. L. 
204; affd. 10 Man. L. R. 383.—CAN. 


if acting bond fide, 


t their existence, & 
ure their powers as a 
no such power is ex- 
er even — it poems Foca 
—~BOWER v. SLIGO MRS. 

(i) (1860), LRA CL, abo IR 
§30 fil. ./—LEITH MAGISTRATES 
& TOWN COUNCIL v. Lerru HARBOURS 
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subsequent proceedings, sub nom. R. v. DUN 


(1844), 5 Q. B. 959. 

Annotations :—As to (1) Refd. R. v. Tamworth Corpn 
Ex v. Tamworth Corpn. (1868), 19 L. T. 483. da to (i 
& (3) Refd. Pallister v. Gravesend Corpn. (1850), 9 C. I 
774. 


526. Opposing mandamus for compensation— 
Though unsuccessful.|—R. v. LICHFIELD Tow? 
CounciL, No. 518, ante. 

527. Sufficiency of retainer of solicitor.|—R. v 
LICHFIELD TOWN COUNCIL, No. 518, ante. 

528. Payment on account — Though solicitor’s 
bill not delivered.|——-R. v. LICHFIELD 
CounciL, No. 518, ante. 

See, also, No. 536, post. 

529. Costs given against council — Right of re- 
lator to charging order.]——By a decree, made on 
the hearing of an information against a corpn., 
defts. were ordered to pay the relator his costs 
of such information. An advowson belonging to 
the corpn. had been sold, under the powers of 
1835 Act, & the amount of the proceeds stood to 
the credit of the corpn. at the Bank of England : 
—Held: the relator was entitled to have a 
charging order for the amount of these costs upon 
this fund.—A.-G. v. THETFORD CoRPN. (1860), 2 
L. T. 870; 24 J. P. 611; 8 W. R. 467. 


iii. Costs in relation to Parliamentary Bills. 
See Borough Funds Acts, 1872 (c. 91), & 1903 


(c. 14). 

530. Bill threatening existence of corporation.| 
—A municipal corpn. is justified in using the 
borough fund for the purpose of opposing a bill 
in Parliament whereby its existence, property, 
or privileges are sought to be imperilled or 
diminished, both by virtue of 1835 Act, s. 92, 
by which the employment of the borough fund 
is authorised in payment of ‘all other expenses 
not herein otherwise provided for which shall be 
necessarily incurred in carrying into effect the 
provisions of this Act,’’ & by virtue of the genera] 
law by which the owners of property in trust are 
authorised to be re-imbursed out of the trust 
estate for any expenses necessarily incurred for 
its protection or otherwise.—A.-G. v. BRECON 
CorRPNn. (1878), 10 Ch. D. 204; 48 L. J. Ch. 153; 
40 L. T. 52; 43 J. P. 366; 27 W. BR. 332. 


Annotations :-—Expld. & Distd. A.-G. v. Swansea Corpn., 
{1898] 1 Ch. 602. Consd. Leith Council v. Leith Harbour 
& Docks Comrs., {1899} A. C. 508. Refd. R. v. Whito 
(1883), 11 Q. B. D. 309; A.-G, v. Rickmansworth U. D. C. 
(1902), 86 L. T. 521; Brooks, Jenkins v. Torquay Corpn., 
teeta B. 601. Mentd. A.-G. v. Thomson, [1913] 3 


581. Bill prejudicial to corporation property.|— 
A.-G. v. BRECON Corpn., No. 530, ante. 

582. Bill attacking corporation privileges.|— 
A.-G. v. BRECON CORPN., No. 530, ante. 

583. Gas bill not affecting price paid by corpora- 
tion—Possible effect on price paid by inhabitants. |}— 
A municipal corpn. opposed before Parliament 4 
bill promoted by a gas co., which would or might 
effect an alteration in the price of gas to con- 
& Docks Comnrs, (1890), 1 F. (Ct. of 
Sess.) 65; 36 So. L. R. 956 7 
8. L. T. 154, H. L.—SCorT. 

531 i. ha i be ae to corporation 


& apportion 


R. 


atoens properly. here it was shown that 

§30 ii. A alee an rae prov sb ie on oe an? the 
effect of reduc 16 income o 

parliamentary bills | curpn :—Held : the corpn. were justified 


in opposing the bill, & 
borough funds for that purpose 
DUBLIN TowN CoUNCIL (1863), 29 
L. T. 123.—IR. 

c. Amendment of statute by order in 
council—-Prejudtcial to interests of cor- 
poration—Ezpenses of protesting dele- 
gation properly paid.}~-MILLMINE v. 


applying the 
Us 


Leama 
a 
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in the poreug without obtaining the 
wuuc. required by orough Funds Act, 1872 
(c. 91),8.4. There was no surplus of the borough 
‘fund within 1835 Act, s. 92 :—Held: the corpn. 
could not pay the at are of oppure the bill 
out of the borough fund, as the bill d not propose 
‘to interfere with the price to be paid by the oe 
for gas, which was a subject-matter for arbn. 
under the Gasworks Clauses Act, 1871 (c. 41), 
s, 24.—A.-G. v. SWANSEA CORPN., [1898] 1 Ch. 
602; 67 L. J. Ch. 356; 78 L. T. 412; 62 J. P. 
408: 46 W. R. 5384; 14 T. L. R. 322. 

Annotation :—Refd. A.-G. v. Rickmansworth U. D. C. (1902), 

86 L. T. 521. 


iv. Expenses of Quarter Sessions. 
See MAGISTRATES, pp. 380 et seq., post. 


v. Expenses under Vagrancy Acts. 
See Poor Law. 


vi. Costs of Appeals from Licensing Justices. 

Costs of justices.|—-Sce INTOXICATING LIQuUORs, 
Vol. XXX, pp. 64, 65. 

534. Whether costs of clerk included.}— 
The licensing justices of the borough of B. having 
refused an application for an alehouse license, 
appct. appealed. The justices directed their 
clerk to appear at the ct. of quarter sessions & 
oppose the appeal, & to incur the necessary ex- 
penses in so doing. ‘The clerk accordingly 
appeared by counsel on behalf of the justices, 
but the decision of the justices was reversed. The 
ct., purporting to act under Alehouse Act, 1828 
(c. 61), made an order in blank for the clerks costs 
to be paid by the treasurer of B., & then continued 
the sessions by adjournment until after the taxa- 
tion of the costs by the officer of the ct. The 
officer taxed the costs, but the treasurer of B. was 
not summoned to be present & was not present 
at such taxation, & the taxation was never ex- 
pressly adopted by the ct.:—Held: the order of 
the ct. of quarter sessions was bad because that 
ct. had not exercised the jurisdiction given it to 
“order payment of such sum as should in the 
opinion of such ct. be sufficient to indemnify such 
justice from all costs . . . such justice may have 
been put to.”’ 

It was bad also as directing the justices clerk’s 
costs & not the justices’ costs to be paid 
(RIDLEY, J.).—R. v. WINDER, [1900] 2 Q. B. 
666; 69 L. J. Q. B. 729; 64]. P. 741; 48 W. R. 
605; 44 Sol. Jo. 486; sub nom. BR. v. WINDER, 
Ex p. Botton Corpn., 83 L. T. 171 ; 16T. L. R. 


400, D. C. 
:—Refd. lt. v. West Riding JJ., (1904) 1 K. B. 


Annotation 
ALA 





Costs of chief constable.) — See INTOXICATING 
Liquors, Vol. XXX., p. 65, No. 503. 


enses in connection with Elections and 
Election Petitions. 


See 1882 Act, sched. V., Part J. (2), Part II. 


(1) (2 a 
37° i e generally, ELections, Vol. XX., pp. 46, 


Kappy (1920), 47 O. Le av. $ } 
L. R. 3123 180. WN. 10 eae 
: Promotion of bill ~— Expenses — 
out of corporation trust 


836.—SCOT. 


PART VII. SECT. 5, SUB-SECT. 1.— 
B. (a) vili. 


of burghs to be included.}—KEMP v. 
GLasGcow Ciry Corpn., [1920] A. C. 
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5385. What expenses allowed.|-——R. v. TAm- 
WORTH CORPN. (1869), 33 J. P. Jo. 7743 previous 
proceedings, sub nom. R. v. TAMWORTH CORPN., 
Ex p. TAMWORTH CoRPN. (1868), 19 L. T. 433. 


viii. Expenses of the Borough Police. 

See 1882 Act, sched. V. (5), &, generally, PoLicn. 

536. Allowances to constables — Whether costs 
of criminal libel action included.]|—A member of 
the constabulary force of the borough of Liver- 
pool was made the subject of a libellous article 
in a newspaper, in reference to his conduct as 
inspector of public-houses, in giving a good 
character to an appct. for a license, at the meeting 
of the magistrates of the borough in Licensing 

Session, whom he knew to have been the keeper 

of a house of ill fame. Upon an intimation from, 

though without the official sanction of his superior 
authorities, he took criminal proceedings by way 
of summons before a magistrate against the pub- 
lisher of the libel, & incurred expenses thereon. 
The watch committee, with the subsequent appro- 
bation of the town council, made an order on the 
borough treasurer for the payment of a sum of 
money on account of such expenses. The Liver- 
pool Borough Fund had a surplus :—Held: such 
order was not in respect of an ‘*‘ allowance ”’ nor 

a charge or expense for the purposes of the con- 

stabulary force within the meaning of 1835 Act, 

s. 82, nor an application of the fund for the public 

benefit of the inhabitants of the borough within 

s. 92, & a rule must go for a certiorari to bring up 

the order for the purpose of being quashed.— 

R. v. LIVERPOOL Corpn. (1872), 41 L. J. Q. B. 

175; 20 W. R. 3893; sub nom. WILLMER v. LIVER- 

POOL CoRPN., 26 L. T. 101. 

Annotations :-—Refd. R. v. Exeter Corpn. (1880), 6 Q. B. D. 
135; A.-G. v. Tynemouth Corpn., [1898] 1 Q. B. 604. 
537. Charges or expenses of borough constabu- 

lary—Whether costs of criminal libel action in- 

cluded.|—-R. v. LIVERPOOL CorPN., No. 536, ante. 
538. Order for payment — By whom made.|]— 

An order on the treasurer of a borough for the 

payment of charges & expenses incurred for the 

purposes of the constabulary force, under 1835 

Act, must be made by the watch committee, sub- 

ject to the approbation of the town council.— 

R. v. STamForD TOWN CoUNCIL (1843), 4 Q. B. 

900, n.; 13 L. J. Q. BL. 177; 11. T. O. S. 229; 

8 J. P.5; 8 Jur. 558; 114 B. R. 1136; sudse- 

quent proceedings, sub nom. R. v. THOMPSON (1844), 

5 Q. B. 477. 

Annotation :-—Reftd. Willmer v. Liverpool Corpn. (1572), 
26 L. T. 101, 


0 

539 Power of watch committee to make— 
Expense disallowed by predecessors.|—-On Aug. 13, 
the watch committee resolved to authorise the 
chief constable to obtain legal assistance at the 
licensing sessions. On Aug. 21 the council passed 
a like resolution. The chief constable successfully 
opposed some licensees, five of whom appealed to 
quarter sessions. On Oct. 10, the watch com- 
mittee, having taken the opinion of counsel, 
refused to authorise the chief constable to act as 
resp. On Oct. 15 the council resolved to allow 





not for the comrs. of police, to deter- 
mine the remuneration to be paid to 


the police force.—Re PRINCE CITY 
OF TORONTO CORPN. (1866), 25 U.C. R. 
175.—CAN. 


k. Appropriation for police. — Kzx- 


g. Charges or expenses of borough enditure exceedi appropriation 
consl -}—St. JOHN (MAYOR, ETC.) osition of ed is a .}—-in an 
v. PATCHELL (1882), 22 N. B. R. 173.— action ainst the city corpn. to 
se ede Yor ean CAN. recover the of the chief ocon- 
Expenses of anneen, Of h. Remuneration — Authority deter- stable :—Held: the action failed be- 
nexationt mining.}—It is for the city council, cause the money appropriated was 
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him to so act, & pay his costs. When the appeals 
came on he appeared & opposed them, & they were 
dismissed with costs. The amount recovered 
on taxation was £132 5s. less than he had to pay. 
On Nov. 19 the watch committee resolved to pay 
these costs. This action was brought by pltfs. 
as ratepayers to restrain this payment :—Held: 
in these circumstances, there was no right to use 
the borough funds for this purpose, for one watch 
committee has no power to apply to the council 
to pay certain moneys which a former watch 
committee has said ought not to be paid.— 
A.-G. & NEwcASTLE BREWERIES, Lrp. v. TYNE- 
MOUTH CORPN. (1897), 76 L. T. 566; 13 T. L. R. 
412; 41 Sol. Jo. 530, D. C.; on appeal, sub nom. 
A.-G. v. TYNEMOUTH CORPN., [1898] 1 Q. B. 604, 
C. -Ay; sub nom. TYNEMOUTH CoRPN. v. A.-G., 
[1899] A. C. 293, H. L. 


Annotations :-—Refd. Evans v. Conway JJ., [1900] 2 Q. B. 
294, Mentd. Allsop v. Preston JJ. (1899), 64 J. P. 25; 
A.-G. v. De Winton, {1906] 2 Ch. 106; R. v. Woodhouse, 
anne! 2K. B. 501; Attwood v. Chapman, [1914] 3 K. B. 


ix. Other Payments. 


540. Endowment of churches within borough.| 
—A.-G. v. ASPINALL, No. 515, ante. 

541. Debt incurred prior to 1835 Act.] — In an 
action of debt against a corpn. regulated by above 
Act on a bond by them to pltf. for payment of 
£1,249 it appeared on special verdict, that, before 
the passing of the Act pltf. being an alderman of 
the borough, quo warranto informations were filed 
against him & several of his friends & relations, to 
try their right to be members of the corpn., & 
they were ultimately ousted ; that pltf., without 
authority from the now defts., caused the informa- 
tion to be defended; & that before the passing 
of the Act, certain members of the corpn., then 
being the governing body, & having the custody 
of the common seal, & lawful power to affix it to 
instruments, did, on pltf.’s application, affix the 
seal to the bond & deliver it to him by way of 
reimbursement of the costs of such defences, & 
for no other consideration ; that divers of the then 
burgesses of the corpn. had no notice of the bond 
being given for that cause; & that the sealing & 
delivery thereof was without fraud, unless the 
sealing & delivery for the cause aforesaid was a 
fraud in law upon defts., or the inhabitants, or the 
members of the corpn, who did not concur :—Held : 
(1) on the facts found, the corpn. were liable on 
the bond before above Act; (2) the corpn. as sub- 
sisting under the statute, were still liable, & 
the liability was a ‘‘ lawful debt,’”’ chargeable on 
the borough Fund, within above Act, s. 92.— 
HOLDSWORTH v. DARTMOUTH CoRPN. (1840), 11 

d. & El. 490; 3 Per. & Dav. 308; 9 L. J. Q. B. 
121; 4 J. P. 138; 4 Jur. 605; 113 E. R. 501; 
subsequent proceedings, sub nom. CLIFTON DART- 
MOUTH HARDNESS CORPN. v. HOLDSWORTH (1844), 
13 L. J. Ch. 178, L. C. 

Annotation :-— ‘ ; } 
ate yi Arnold v. Gravesend Corpn. (18568), 


See, generally, Sect. 5, sub-sect. 5, post. 








exhausted & pitf. had not shown that 
his salary at a fixed sum was included 
in the amount granted to the board 
or in the council’s own estimates. 
—NEWHALL v. PETERBOROUGH CITY 
(1924), 55 O. L. R. 235.—CAN. 


PART Vil. SECT. 5, SUB-SECT. 1.~- 
B. (a) ix. 


553.—AUS 
connected wit 
‘He CLERK 


l. Maintenance of corporation tuild- 
ings.)—A.-G. OF VicTroRiIa (BRADLEY) 


¢. GEELONG (MAYOR) (1914), 18 C. L. 2. 


m. Clerk of the peace — J’ees —— Not 
administration 0 
€ THE PEACE v. 
DISTRICT MUNICIPAL COUNCIL (1843), 
] U~. Cc. R. 162.—CA 


n. Corporation taking over district 
under statulte—Liability 
Jeea.}—Roacn v. MUNICIPAL COUNCIL 


Loca, GOVERNMENT. 


542. Costs of settling dispute — Not tacluded in 
town clerk’s salary./—The council of a Berne. 
passed a resolution prescribing the duties of the 
town clerk, & fixing his salary for the discharge 
of such duties at £250. Among other functions, 
he was ‘to act as the professional adviser of the 
mayor & council in the business of the council,” 
& he was to “ be paid the usual professional charges 
for conducting or opposing bills in Parliament, 
conducting action or suits at law or in equity, & 
preparing leases, conveyances of securities’’; & 
to “ be paid all travelling & other expenses out of 
pocket.” A town clerk, being an attorney, was 
appointed after the passing of this reso ution. 
Payment of a borough rate being resisted by a 
township within the borough, with an intimation 
that the overseers would not pay anything except 
under legal obligation, the council directed their 
finance committee to take such proceedings ®° 
they might deem expedient for enforcing paymt 
& maintaining the validity of the rate ; the co , 
mittee were likewise authorised to give bonds Os 
indemnity to overseers & others employed in the 
collection. The committee directed the town 
clerk to prepare a bond of indemnity to the over- 
seers of the above township, under counsel's 
advice. The bond was prepared, & obiected to 
by the overseers. The town clerk, under the 
direction of the committee, went to London & 
attended conferences between counsel for the 
overseers & for the corpn., with a view to an 
arrangement. Finally, the form of the rate was 
altered ; proceedings were taken on behalf of the 
council to compel payment ; & the rate was levied. 
The town clerk then delivered a bill to the corpn. 
including charges, for instructing & advising with 
counsel upon the bond of indemnity & upon the 
forms of rates ; correspondence & conferences with 
the solr. for the overseers on the subject of the 
rate; expenses & loss of time in proceeding to 
London for the purpose of attending the con- 
ferences, in advising on several occasions with 
counsel, & in journeys to Wakefield & Manchester 
for the purpose of conferring with the clerks of 
the peace & town clerks of those boroughs upon the 
proper forms of rates. The services had been per- 
formed under the instructions of the finance 
committee. The committee ordered payment of 
the charges, & they were paid. On certiorari, 
bringing their order before this ct., under 7 Will. 4 
& 1 Vict. c. 78, 8. 44 :——Held: (1) the charges, so 
far as they regarded business done in the direct 
course of settling a dispute, might properly be 
allowed by the corpn., as not covered by the salary 
given for the performance of the ordinary duties 
of town clerk ; (2) such charges were payable out 
of the borough fund; (3) no objection that the 
order was made not by the council generally, 
but by a finance committee having their sanction ; 
(4) nor, at least after payment, that there was no 
retainer under seal for extra services.—R. v. 
PreEstT (1850), 16 Q. B. 32; 20 L. J.Q. B. 17; 16 
L. T. O. 8. 210; 15 Jur. 554; 1475.7. Jo. 750; 
117 E. R. 787. 

Annotations :—.18 to (1) Consd. Lewis v. Rochester Corpn. 


1860), 9 C. B.N. 8. 401; R.o. Ramsgate Corpn. (1889), 
$3 q. B.D. 66. Refd. It. v. Newbury Town dounell 


OF HAMILTON (1851), 8 : er 
CAN. ( }, 8 ULC 


0. Councillors’ travelling expenses. }— 
Municipal corpns. cannot remuncrato 
their membors for travelling expenses 
in attending the council], but only for 
: attendance in council.—Re PATYERSON 

: COUNTY oF Grey CORPN. 


School rate deficiency.) —— 
local munioipality gies un 


ustice.} 
ESTERN 


for surveying p. 
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Bournemouth Comrs. v. Watts 
. dD. 8 is to (2) Refd. A.-G. v. Tyne- 
mouth Corpn., [1898] 1 Q. B. As to (4) Refd. R. v. 
Newbury Town Council (1850), 15 J. P. 115; R. ». 
Norwich Corpn, (1882), 30 W. R. 752; R. v. Ramsgate 
Curpn. (1889), 23 Q. B. D. 66. 
543. Fees payable to clerk to borough justiccs.] 
-R. v. GLOUCESTER CorPN., No. 516, ante. 
544. Costs of street widening—Under local Act.] 
__ ~By a local Act, passed in 1851, certain property 
4 before vested in Comrs., was vested in the corpn. of 
Birmingham. Powers were given to the council 
_ of purchasing land for the purposes of the Act, 
: & of executing certain improvement works 
‘specified in a schedule; the expenses of the 
works for making new approaches to the town 
hall, & for enlarging & altering the existing streets, 
j. to be defrayed by a ‘‘street’’ improvement 
' rate,” not exceeding 6d. in the pound, & mort- 
. gageable to the extent of £100,000; & all other 
+ expenses of carrying the Act into execution to 
be defrayed by a ‘ borough improvement rate,” 
snot exceeding 2s. in the pound, & mortgageable 
7 the extent of £150,000. From the street 
improvement rate certain classes of persons were 
olly exempted, & canal & railway cos. were 
part exempted. Nothing therein contained 
ras to alter any of the powers, privileges, & 
thorities vested in the corpn. by any past or 
iture Acts in relation to municipal corpns. By 
other local Act, passed in 1861, certain other 
cifled improvements were provided for, & it 
declared that the expense of, amongst other 
tings, widening & improving certain specified 
2ets was to be defrayed out of the ‘ street 
tprovement rate.’’ Municipal Corporation Mort- 
Act, 1860 (c. 16), empowers corpns. gencrally, 
the approbation of the Treasury, upon 
plication made after due notice given, to make 
hases of land for public purposes; but 
shing therein contained is to ‘ repeal, abridge, 
affect,’’ any power or authority of any body 
vorate or council, under any local Act. The 
xrpn. of Birmingham having contracted for the 
thase of land for the widening of a street, not 
iprised in the works specified in the local 


(1850), 15 J. P. 115; 
(1884), 14 Q. B. D. 87. 


sts of 1851, & 1861, & having, after due notice | 
lven, & after all parties interested in the scheme | 
been heard before a Comr. deputed by the . 


sury, obtained the sanction of the Treasury 
the purchase of the land, & the charging of the 
yrough fund with the purchase-money :—Held: 
on construction of the statutes, the corpn. were 
wwfully empowered to raise the purchase-moncy 
it of the ‘* borough fund.’’—A.-G. v. BIRMINGHAM 
YRPN. (1866), L. R. 3 Eq. 552. 
Payment out of surplus.|—See 1882 Act, 
148 (2), &, generally, Sect. 5, sub-sect. 1, B. (0), 
st 


545. Provision of mayoral chain.] — A.-G. v. 
BATLEY CoRPN., No. 454, ante. 
546. Pension for charity schoolmaster.|— Under 
scheme approved by the High Ct. of Ch., a 
xrpn. school was to be maintained out of the 
“xplus income of a hospital & the appointment 
headmaster was to be in the corpn., but no 
»vision was made for the grant of any pension 
_ the headmaster so appointed. Upon a rule for 
[certiorari to bring up & quash a resolution of the 
m., ordering payment out of the borough 


ply out of their general fund any 

jency in the school rate of any 

whip. ARTHUR SCHOOL TRUSTEES 

“TOWNSHIPS OF ARTHUR & LUTHER 
9 C. P. 532.—CAN. 


Councillor employed a- 
Solicitor.}~—A solr. mas i3 & 


member of & municipai council cannot 
recover from the corpn. for services 
rendered them, because he is a trustee. 
—PETERBOROUGH TOWN v. BURNHAM 
(1861), 12 C. P. 103.—CAN. 

r. Apprehension of fi 
ship municipalities have no power 
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fund of a pension to a master appointed by 

them :—Held: the pension did not come within 

any of the purposes specified in 1835 Act to which 
that fund was applicable, & could not be held to 
be for the public convenience of the inhabitants, 

& the resolution was, therefore, void.—R. v. 

BROWN (1875), 39 J. P. Jo. 388. 

547. Dinners for jurors.]— The corpn. of BL., 
as lords of the manor, entertained juries of the 
manor at dinner, etc., & charged the expense to 
the borough fund :—Held: the corpn. had no 
authority to defray the charge out of the borough 
a a v. BIDEFORD CORPN. (1883), 47 J. P. Jo. 

548. Extraordinary expenditure—Additional re- 
muneration to mayor—For jubilee celebrations. ]— 
A municipal corpn. passed resolutions to the effect 
that, pursuant to 1882 Act, s. 15 (4), a certain sum 
should be paid to the mayor by way of remuncera- 
tion, & the mayor should be requested to take such 
steps as he might deem proper for the due celebra- 
tion of the jubilee of Her Majesty’s reign. Some 
of the burgesses moved to restrain the corpn. 
from applying any part of the borough fund in the 
celebration of the jubilee :—Held: the provisions 
of 1882 Act had not been contravened, & an 
interlocutory injunction would not be granted. 

Qu. : whether 1882 Act, s. 141 (2), contemplates 
the allowing of extraordinary expenditure if 
reasonable.—A.-G. v. BLACKBURN CORPN. (1887), 
57 L. T. 385: 3 T. L. IR. 676. 

Annota‘ion :—Consd. A.-G. v. Tynemouth Corpn., [1898] 1 
Q. 1B. 604. 

549. ‘‘ Rights ... by virtue of any legal pro- 
ceedings ’’—-Whether judgment included—Judg- 
ment for money not legally payable out of fund.|— 
1882 Act, s. 140 (4), does not authorise payment 
out of the borough fund of a judgment given 
for a sum of money which was not legally payable 
out of such fund.—A.-G. v. NEWCASTLE-UPON- 
TYNE Corpn. & NortH EASTERN Ky. Co. (1889), 
23 Q. B. D. 492; 58 L. J. Q. B. 558; 54 J. P. 
292, C. A.; affd. sub nom. NEWCASTLE-UPON- 
‘TYNE CORPN. v. A.-G., A.-G. v. NEWCASTLE-UPON- 
TYNE CorpPN. & NORTIT EASTERN Ry. Co., [1892] 
A. C. 568, H. L. 

Annotations :—Consd. A.-G. v. Manchester Corpn., [1906] 
1 Ch. 643. Mentd. Re Thompson, Bedford v. Teal (1890), 
45 Ch. D. 161; A.-G. wv. Tynemouth Corpn., [1898] 1 

. B. 604; A.-G. v. L. C. C., [1901] 1 Ch. 7813 A.-G. v. 

astings Corpn. (1902), 67 J. P. 165; A.-G.v. De Winton, 

[1906] 2 Ch. 106. 

550. Payment to free bridge of tolls.)—-A 
municipal corpn., which was subject, to 1882 Act 
& a local improvement Act agreed with a railway 
co. to pay the co. a certain annual sum for fifteen 
years in consideration that the co. would throw 
open the roadway of a bridge belonging to them 
within the borough for the use of foot passengers 
free from toll. The local Act authorised rates for 
certain purposes not including such a bridge as the 
agreement referred to, & provided that the money 
accruing from the general rate should be applied 
to certain specified purposes ‘' & subject thereto 
for the improvement or benefit of the borough 
in such manner as the corpn. from time to time 
think fit in as full & ample a manner as any borough 
rate authorised by the Municipal Corporations Acts 
is made applicable.”’ An action having been 
brought by the A.-G. at the instance of relators 


to expend any portion of their funds 
in payment of rewards for the 9 ek 
hension of felons.—CORNWALL v. WEST 
NISSOURI TOWNSHIP OORPN. (1875), 
25C. P. 9.—CAN. 


t. Construction of bridge — Without 


elons.} — Town- Y 
statutory authority—Payment for work 
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him to so act, & pay his costs. When the appeals 
came on he appeared & opposed them, & they were 
dismissed with costs. The amount recovered 
on taxation was £132 5s. less than he had to pay. 
On Nov. 19 the watch committee resolved to pay 
these costs. This action was brought by pitfs. 
as ratepayers to restrain this payment :—Held: 
in these circumstances, there was no right to use 
the borough funds for this purpose, for one watch 
committee has no power to apply to the council 
to pay certain moneys which a former watch 
committee has said ought not to be paid.— 
A.-G. & NEWCASTLE BREWERIES, Lrp. v. TYNE- 
MOUTH CORPN. (1897), 76 L. T. 566; 13 T. L. R. 
412; 41 Sol. Jo. 530, D. C.3; on appeal, sub nom. 
A.-G. v. TYNEMOUTH CORPN., [1898] 1 Q. B. 604, 
C. Av; sub nom. TYNEMOUTH CORPN. v. A.-G., 
[1899] A. C. 203, H. L. 


Annotations :—Refd. Evans v. Conway JJ., [1900] 2 Q. B. 
224. Mentd. Allsop rv. Preston JJ. (1899), 64 J. P. 25; 
A.-G. v. De Winton, {1906} 2 Ch. 106; R. ». Woodhouse, 
el 2K. B. 501; Attwood v. Chapman, {1914] 3 K. B. 


ix. Other Payments. 


540. Endowment of churches within borough.} 
—A.-G. v. ASPINALL, No. 515, ante. 

541. Debt incurred prior to 1835 Act.}] —In an 
action of debt against a corpn. regulated by above 
Act on a bond by them to pltf. for payment of 
£1,249 it appeared on special verdict, that, before 
the passing of the Act pltf. being an alderman of 
the borough, quo warranto informations were filed 
against him & several of his friends & relations, to 
try their right to be members of the corpn., & 
they were ultimately ousted ; that pltf., without 
authority from the now defts., caused the informa- 
tion to be defended; & that before the passing 
of the Act, certain members of the corpn., then 
being the governing body, & having the custody 
of the common seal, & lawful power to affix it to 
instruments, did, on pltf.’s application, affix the 
seal to the bond & deliver it to him by way of 
reimbursement of the costs of such defences, & 
for no other consideration ; that divers of the then 
burgesses of the corpn. had no notice of the bond 
being given for that cause; & that the sealing & 
delivery thereof was without fraud, unless the 
sealing & delivery for the cause aforesaid was a 
fraud in law upon defts., or the inhabitants, or the 
members of the corpn. who did not concur :—Held : 
(1) on the facts found, the corpn. were liable on 
the bond before above Act; (2) the corpn. as sub- 
sisting under the statute, were still liable, & 
the liability was a ‘‘ lawful debt,’’ chargeable on 
the borough Fund, within above Act, s. 92.— 
HOLDsWworRTH v. DARTMOUTH CORPN. (1840), 11 
Ad. & El. 490; 3 Per. & Dav. 308; 9 L. J. Q. B. 
121; 4 J.P. 138; 4 Jur. 605; 1138 BE. R. 501; 
subsequent proceedings, sub nom. CLIFTON DaRr- 
MOUTH HARDNESS CORPN. v. HOLDSWORTH (1844), 
13 L. J. Ch. 178, L. C. 


<Annatation :—Refd. Arnold v, Gravesend ‘ _¢ 
2K. & J. 574. end Corpn. (1856), 


See, generally, Sect. 5, sub-sect. 5, post. 
exhausted & pitf. had not shown that — ¢. 
his salary at a fixed sum was included  553.- 


GEELONG (Mayor) (1914), 18 C. L. RB: 
3 —AUS. 
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542. Costs of settling dispute — Not Included in 
town clerk’s salary.]|—The council of a borough 
passed a resolution prescribing the duties of the 
town clerk, & fixing his salary for the discharge 
of such duties at £250. Among other functions, 
he was ‘‘ to act as the professional adviser of the 
mayor & council in the business of the council,” 
& he was to ‘‘ be paid the usual professional charges 
for conducting or opposing bills in Parliament, 
conducting action or suits at law or in equity, & 
preparing leases, conveyances of securities’; & 
to ‘‘ be paid all travelling & other expenses out of 
pocket.” A town clerk, being an attorney, was 
appointed after the passing of this resolution. 
Payment of a borough rate being resisted by & 
township within the borough, with an intimation 
that the overseers would not pay anything except 
under legal obligation, the council directed their 
finance committee to take such proceedings a¢ 
they might deem expedient for enforcing paymt 
& maintaining the validity of the rate; the co | 
mittee were likewise authorised to give bonds oO 
indemnity to overseers & others employed in the 
collection. The committee directed the town 
clerk to prepare a bond of indemnity to the over- 
seers of the above township, under counsel’s 
advice. The bond was prepared, & obi 2d to 
by the overseers. The town clerk, under the 
direction of the committee, went to London & 
attended conferences between counsel for the 
overseers & for the corpn., with a view to an 
arrangement. Finally, the form of the rate was 
altered ; proceedings were taken on behalf of the 
council to compel payment; & the rate was levied. 
The town clerk then delivered a bill to the corpn. 
including charges, for instructing & advising with 
counsel upon the bond of indemnity & upon the 
forms of rates ; correspondence & conferences with 
the solr. for the overseers on the subject of the 
rate; expenses & loss of time in ee to 
London for the purpose of attending the con- 
ferences, in advising on several occasions with 
counsel, & in journeys to Wakefield & Manchester 
for the purpose of conferring with the clerks of 
the peace & town clerks of those boroughs upon the 
proper forms of rates. The services had been per- 
formed under the instructions of the finance 
committee. The committee ordered payment of 
the charges, & they were paid. On certiorari, 
bringing their order before this ct., under 7 Will. 4 
& 1 Vict. c. 78, 5. 44 :—Held: (1) the charges, so 
far as they regarded business done in the direct 
course of settling a dispute, might properly be 
allowed by the corpn., as not covered by the salary 
given for the performance of the ordinary duties 
of town clerk ; (2) such charges were payable out 
of the borough fund; (3) no objection that the 
order was made not by the council generally, 
but by a finance committee having their sanction ; 
(4) nor, at least after payment, that there was no 
retainer under seal for extra services.—R. v. 
PrEsT (1850), 16 Q. B. 32; 20 L. J. Q. B. 17; 16 
L. T. O. 8S. 210; 15 Jur. 554; 14 5. P. Jo. 750; 
117 E. R. 787. 

Ba arta rigs Se Ne Pr ichagn Tevis v. qtochester Corpn. 

230. B.D. 66. Retd. evo, Nowbeay: Gores (1889), 
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PART VII. SECT. 5, SUB-SECT. 1.-- 
B. (a) ix, 


1. Maintenance of corporation build- 
ings.)-——A.-G. or VicrorRia (BRADLEY) 


1 U. C. R. 162.—CAN. 


n. Corporation taki over district 
under statute—Liadi ie 


lity for surveying 
fees.}—Roacn v. MUNICIPAL COUNCIL 


& COUNTY OF GREY CORPN, 
Uv. Cc, R. 189.—CAN. 

p. School rate deficiency.) — 
Jocal municipality must ake! up rs 


(1859), 18 


Parr VII.—Tue Borovuen. 


Bournemouth Comrs. v. Watts 
(1884), 14 Q. B. D. 87. 18 to (2) Refd. A.-G. ©. Tyne- 
mouth Corpn., [1898] 1 Q. B. 604. As to (4) Refd. R. +. 
Newbury Town Council (1850), 15 J. P. 115; R. v. 
Norwich Corpn. (1882), 30 W. R. 752; KR. v. Ramsgate 
Corpn. (1889), 23 Q. B. D. 66. 

543. Fees payable to clerk to borough justiccs.] 
—R. v. GLOUCESTER CorRPN., No. 516, ante. 

544. Costs of street widening—Under local Act.] 
—By a local Act, passed in 1851, certain property 
before vested in Comrs., was vested in the corpn. of 
Birmingham. Powers were given to the council 
of purchasing land for the purposes of the Act, 
& of executing certain improvement works 
specified in a schedule; the expenses of the 
works for making new approaches to the town 
hall, & for enlarging & altering the existing streets, 
to be defrayed by a ‘street’? improvement 
rate,’’ not exceeding 6d. in the pound, & mort- 
gageable to the extent of £100,000; & all other 
expenses of carrying the Act into execution to 
be defrayed by a ‘“ borough improvement rate,”’ 
not exceeding 2s. in the pound, & mortgageable 
to the extent of £150,000. From the street 
improvement rate certain classes of persons were 
wholly exempted, & canal & railway cos. were 
in part exempted. Nothing therein contained 
was to alter any of the powers, privileges, & 
authorities vested in the corpn. by any past or 
future Acts in relation to municipal corpns. By 
another local Act, passed in 1861, certain other 
specified improvements were provided for, & it 
was declared that the expense of, amongst other 
things, widening & improving certain specified 
streets was to be defrayed out of the “ street 
improvement rate.’’ Municipal Corporation Mort- 
gages Act, 1860 (c. 16), empowers corpns. generally, 
with the approbation of the Treasury, upon 
application made after due notice given, to make 
purchases of land for public purposes; but 
nothing therein contained is to ‘“‘ repeal, abridge, 
or affect,’? any power or authority of any body 
corporate or council, under any local Act. The 
corpn. of Birmingham having contracted for the 
purchase of land for the widening of a street, not 
comprised in the works specified in the local 
Acts of 1851, & 1861, & having, after due notice 
given, & after all parties interested in the scheme 
had been heard before a Comr. deputed by the 
Treasury, obtained the sanction of the Treasury 
to the purchase of the land, & the charging of the 
borough fund with the purchase-money :—Held: 
upon construction of the statutes, the corpn. were 
lawfully empowered to raise the purchase-money 
out of the “ borough fund.’’—A.-G. v. BIRMINGHAM 
CorRpN. (1866), L. R. 3 Eq. 552. 

——— Payment out of surplus.|—See 1882 Act, 
'B. 148 (2), &, generally, Sect. 5, sub-sect. 1, B. (6), 


“post. : 
‘_ 545. Provision of mayoral chain.] — A.-G. v. 
;BATLEY CoRPN., No. 454, ante. 
546. Pension for charity schoolmaster.|— Under 
scheme approved by the High Ct. of Ch., a 
corpn. school was to be maintained out of the 
re income of a hospital & the appointment 
of headmaster was to be in the corpn., but no 
rovision was made for the grant of any pension 
) the headmaster so appointed. Upon a rule for 
certiorari to bring up & quash a resolution of the 
rpn., ordering payment out of the borough 


srtaty 15 J. P. 115; 


ipply out of their penere fund any 


sticiency in the school rate of any recover from 


»wnship.— ARTHUR SCHOOL TRUSTEES 

TOWNSHIPS OF ARTHUR & LUTHER —PETERBOROUGH TOWN v. BURNHAM 

L859), 9 C. P. 532.—CAN, (1861), 12 C. P. 103.—CAN. 
Councillor employed by ra- r. Apprehension of felons.)—- Town- 
Soltcitor.}—A solr, who is a ship municipalities have no power 


member of a municipal counci] cannot 
the corpn. for services 


rendered them, because he is a trustee. 
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fund of a pension to a master appointed by 
them :—Held: the pension did not come within 
any of the purposes specified in 1835 Act to which 
that fund was applicable, & could not be held to 
be for the public convenience of the inhabitants, 
& the resolution was, therefore, void.—R. v. 
Brown (1875), 39 J. P. Jo. 388. 

547. Dinners for jurors.]—— The corpn. of B., 
as lords of the manor, entertained juries of the 
manor at dinner, etc., & charged the expense to 
the borough fund :—Held: the corpn. had no 
authority to defray the charge out of the borough 
pee v. BIDEFORD Coren. (1883), 47 J. P. Jo. 

548. Extraordinary expenditure—Additional re- 
muneration to mayor—For jubilee celebrations. |— 
A municipal corpn. passed resolutions to the effect 
that, pursuant to 1882 Act, s. 15 (4), a certain sum 
should be paid to the mayor by way of remunera- 
tion, & the mayor should be requested to take such 
steps as he might deem proper for the due celebra- 
tion of the jubilee of Her Majesty’s reign. Some 
of the burgesses moved to restrain the corpn. 
from applying any part of the borough fund in the 
celebration of the jubilee :-—Held: the provisions 
of 1882 Act had not been contravened, & an 
interlocutory injunction would not be granted. 

Qu. : whether 1882 Act, s. 141 (2), contemplates 
the allowing of extraordinary expenditure if 
reasonable.—A.-G. v. BLACKBURN CORPN, (1887), 
57 L. T. 385; 3 T. L. R. 676. 

Annotation :—Consd. A.-G. v. Tynemouth Corpn., [1898] 1 

Q. 1. 604. 

549. ‘‘ Rights ... by virtue of any legal pro- 
ceedings ’’—-Whether judgment included—Judg- 
ment for money not legally payable out of fund.]— 
1882 Act, s. 140 (4), does not authorise payment 
out of the borough fund of a judgment given 
for a sum of money which was not legally payable 
out of such fund.—A.-G. v. NEWCASTLE-UPON- 
TYNE Corpn. & NORTH EASTERN Ivy. Co. (1889), 
23 Q. B. D. 492; 58 L. J. Q. B. 558; 54 J. P. 
292, C. A.; affd. sub nom. NEWCASTLE-UPON- 
TYNE CORPN. v. A.-G., A.-G. v. NEWCASTLE-UPON- 
TYNE CoRPN. & NORTH EASTERN Ry. Co., [1892] 
A. C. 568, H. L. 


Annotations :—Consd. A.-G. ». Manchester Corpn., [1906] 


1 Ch. 643. Mentd. Re Thompson, Bedford v. Teal (1890), 
45 Ch. D. 161; <A.-G. vw. Tynemouth Corpn., [1898] 1 
Q. B. 604; A.-G. v. L. C. C., [1901] 1 Ch. 7813; A.-G. v. 


: G. v. ; 
Hastings Corpn. (1902), 67 J. P. 165; A.-G. vv. De Winton, 


[1906] 2 Ch. 106. 

550. Payment to free bridge of tolls.;)— A 
municipal corpn., which was subject to 1882 Act 
& a local improvement Act agreed with a railway 
co. to pay the co. a certain annual sum for fifteen 
years in consideration that the co. would throw 
open the roadway of a bridge belonging to them 
within the borough for the use of foot passengers 
free from tull. The local Act authorised rates for 
certain purposes not including such a bridge as the 
agreement referred to, & provided that the money 
accruing from the general rate should be applied 
to certain specified purposes ‘‘ & subject thereto 
for the improvement or benefit of the borough 
in such manner as the corpn. from time to time 
think fit in as full & ample a manner as any borough 
rate authorised by the Municipal Corporations Acts 
is made applicable.’ An action having been 
brought by the A.-G. at the instance of relators 


to expend any portion of their funds 
in payment of rewards for the appre- 
hension of felons..—CORNWALL v. WEST 
NISSOURI TOWNSHIP CORPN. (1875), 
25 C. P. 9.—CAN. 


t. Construction of bridge— Without 
statutory authority—Payment for work 
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Sect. 5.—Finance: Sub-sect. 1, B. (a) ix., (B) & (c)3 
sub-sects. 2 & 38.) 


against the corpn., claiming an injunction to 

restrain the corpn. from making the payments out 

of moneys derived from the rates & a declaration 
that the agreement was ultra vires & void :— 

Held: there must be a declaration that the corpn. 

were not entitled to pay any moneys, which might 

become payable under the agreement, out of the 
borough fund, nor to make any borough rate nor 
any general or improvement rate under 1882 Act 
or the local Act for the purpose of such payments ; 
but the agreement was not ultra vires or void, & 
the foregoing declaration was not to prevent the 
corpn. from paying such moneys out of any surplus 
which there might be of the borough fund or of the 
rates after applying the same respectively to the 
purpose for which they might respectively be 
made under the provisions of those Acts, with 
liberty to pltf. to apply for an injunction if 

necessary.— NEWCASTLE-UPON-TYNE CORPN. vv. 

A.-G., A.-G. v. NEWCASTLE-UPON-TYNE CORPN. & 

NORTH EASTERN Ry. Co., [1892] A. C. 568; 62 

L. J. Q. B. 72; 67 L. T. 728; 56 J. P. 886; 1 

Rk. 31, H. L.; affg. S. C. sub nom. A.-G. v. NEW- 

CASTLE-UPON-TYNE CORPN. & NORTH EASTERN 

Ry. Co. (1889), 23 Q. B. D. 492, C. A. 

Annotations -—Expld. A.-G. v. Hastings Corpn. (1902), 67 
J. P. . Consd. A.-G. ». Manchester Corpn., [1906) 
1 Ch. 643. Refd. A.-G. v. Tynemouth Corpn., [1898] 

1 Q. B. 604; A.-G. v. L. C. C., [1901] 1 Ch. 781. Mentd. 


Re Thompson, Bedford v. Teal (1890), 45 Ch. D. 161: 
A.-G. v. De Winton, [1906] 2 Ch. 106, 


(6) Out of Surplus. 

551. Rights of freeman in— Enforceable by 
action of debt.|—-SwaNsEA CORPN. v. HOPKINS 
(1841),8 M. & W. 901; 151 EB. R. 1806, Ex. Ch.; 
affg. S. C. sub nom. HOPKINS v. SWANSEA CORPN. 
(1839), 4 M. & W. 621; 1 Horn & H. 482; 8 
L. J. Ex. 121; 3 J. P. 582. 

Annotations :—Refd. Addison v. Preston Corpn. (1852), 12 

C. B. 108; Prestney v. Colchester Corpn. & A.-G. (1882), 
21 Ch. D. 111. entd. Braithwaite v. Skinner (1839), 


5M. & W. 313; Hutchinson v. Gillespie (1856), 11 Exch. 
798 ; Goodman tv. Saltash Corpn. (1882), 7 App. Cas. 633, 


-.|— See, now, 1882 Act, s. 205. 

552. Whether surplus available—Jurisdiction of 
court.|—R. v. GUILDFORD Town CounNcIL (1862), 
26 J. P. Jo. 100. 

053. Whether limited to one year.]— 
During the progress of the Liverpool Tramways 
Act, 1871, through Parliament, the Liverpool town 
council authorised the town clerk to make terms for 
the purchase of tramways with the co. promoting 
the bill. Amongst other terms of arrangement he 
agreed that the corpn. should pay the expenses 
of the bill if they resolved to take the tramways 
according to their powers in the bill. The council 
consented to these terms, & after the Act was 
passed resolved to take the tramways; they after- 
wards resolved to pay the expenses agreed to. 
The surplus of the borough funds in the year of 
these resolutions was less than the amount of the 
expenses, but in the subsequent years the surplus 
was greater than that amount. Upon mandamus 
to the town council to pay these expenses :—Held : 
there was nothing in 1885 Act to prevent the 
payment of this claim.—R. v. LtvERPooL CoRPN. 
(1873), 28 L. T. 500; 375. P. 778 3; sub nom. R. v. 


LIVERPOOL Corpn., Re LIVERPO 
Te ON WL. OL TRAMWAYSB Co., 


done. }—E LWORTHY v. Crry oF Vic 
CORPN. (1896), 5 B. GC. R. 123.—CAN. 


of queste.) 
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McMILLAN v. CITY oF WINNIPEG 
(Man.), [1919] 1 W. W. R. . A muni 
me R. 601; 45 cipal council has no 
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554. Benefit of inhabitants — Whether confined 
to expenses for purposes of Act.J—In the borough 
of S., a waterworks co. established under a statute 
had power to make rules & regulations, & the 
corpn. opposed these on the co. applying for con- 
firmation. and the opposition was pee success- 
ful. The corpn. also opposed a bill of the co. in 
Parliament, & caused the bill to be withdrawn. 
These expenses were sought to be charged on the 
borough fund :—Held: as the expenses were not 
necessarily incurred in c i into effect the 
provisions of 1835 Act, they were not chargeable 
on the borough fund. Semble: the expenses 
might have been paid out of any surplus fund.— 
R. v. SHEFFIELD CoRPN. (1871), L. R. 6 Q. B. 652 ; 
40 L. J. Q. B. 247; 36 J. P. 37, 229; sub nom. 
ROBERTS v. SHEFFIELD CoRPN., 24 L. T. 659; 19 
W. R. 1159. 
Annotations :—Consd. A.-G. v. Brecon Corpn. (1878), 10 

Ch. D. 204; A.-G. v. Tynemouth Corpn., (1898) 1 Q. B. 

604. Refd. R. v. Elveepoet Corpn. (1872), 41 L. J. q. 

175; R. v. Liverpool Corpn. (1873), 28 L. T. 500 ; v. 

Norwich Corpn. (1882), 30 W. R. 752; Ward v. Sheffield 

Corpn. pe Q. B. D. 22; A.-G. v. Swansea Corpn., 


[1898] 1 Ch. 6 

555. ——— Costs of police officers—Libel action.| 
—R. v. LIVERPOOL CORPN., No. 536, ante. 

556. —_— ——— Opposing licensing appeal — By 


direction of council.|—(1) A municipal corpn. can- 
not, where there is no surplus of the borough fund, 
legally pay thereout costs incurred by the chief 
constable in opposing by direction of the council 
appeals against the refusal of justices to renew the 
licenses of publicans. Qu.: whether if there be 
a surplus it can legally be applied to payment of 
such costs. 

(2) An improper payment by the order of the 
town council may be called in question by injunc- 
tion at the suit of the A.-G. on the relation of a 
person interested, as well as by certiorari under 
1882 Act, s. 141.—-TYNEMOUTH CORPN. tv. A.-G., 
[1899] A. C. 293; 68 L. J. Q. B. 752; 80 L. T. 
633; 63 J.P.404; 15 T. L. R. 370; 43 Sol. Jo. 
531, H. L.; affg. 8S. C. sub nom. A.-G. v. TYNE- 
MOUTH CORPN., [1898] 1 Q. B. 604, C. A. 

Ann tations :-—~As to (2) . A.-G. v. De Winton, [1906] 

2 Ch. 106. Generally, Retd. Allsop v. Preston JJ. (1899), 

64 J. P. 25. Mentd. Evans v. Conway JJ., [1900] 2 Q. B. 


224; R. v. Woodhouse, [1906] 2 K. B. 501; Attwood v. 
Chapman, [1914] 3 K. B. 275. 





557. Payment to free bridge of tolls.|— 
NEWCASTLE-UPON-TYNE CORPN. v. A.-G., A.-G. 
v. NEWCASTLE-UPON-TYNE CORPN. & NORTH 


EASTERN Ry. Co., No. 550, ante. 

558. ——— Payment of interest on contribution 
to college—Expenditure authorised by local Act.}— 
The corpn. of Cardiff were empowered by their 
special Act to contribute £10,000 towards the 
purchase of a site for a college, & passed a 
resolution that that sum should be paid on certain 
property being conveyed to the college authorities. 
The intended purchase remained in abeyance, 
& the college was carried on at suitable premises 
rented for the purpose by the council of the 
college :—Held: (1) the payment of a sum of 
£400 out of the borough fund by the corpn. to the 
college, being one year’s interest at 4 per cent. 
on the proposed contribution of £10,000, could 
not be justified, either under the special Act, 
or as a payment ‘‘ for the public benefit of the 
inhabitants & improvement of the borough” 
within 1882 Act, a. 143; (2) the payment out of 
the borough fund of a sum of 0, which by a 


of a building society formed under 
Friendly Societies Act, 1867.—Re 


NEWCASTLE PERMANENT INVERTMENT 
b. Investment in building sociey.J—~ & BuILDING SocieTy (1897), 18 


N. 8. W. Eq. 78,—A 8. 
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pic iekaa ie of the corpn. was added to the mayor’s 
salary for the year 1893 for the purpose of cele- 
brating the marriage of the Duke & Duchess of 
York, which in fact was not paid to the mayor, 
but was carried to a separate account & expended 
for that purpose under the direction of a marriage 
committee, was not illegal. 

(3) A payment made in form by way of addition 
to a mayor's salary is not legal unless it is a bond 
fide increase of salary.—A.-G. v. CARDIFF CORPN., 
[1894] 2 Ch. 387; 63 L. J. Ch. 557; 70 L. T. 591 ; 
10 T. L. R. 420; 8 R. 268. 

559. Improvement of borough — Payment of 
interest on contribution to college—-Expenditure 
authorised by local Act.]|—A.-G. v. CARDIFF CORPN., 
No. 558, ante. 


(c) Control by Court. 

560. Jurisdiction of court.] —Qu.: whether 
the ct. has jurisdiction, notwithstanding the 
provisions of 1835 Act, to restrain misapplications 
of the borough fund of acorpn. In the ordinary 
management of the borough fund a ct. of equity 
ought not to interfere ; but in a case of misapplica- 
tion calling for a specific remedy, semble: the 
jurisdiction of the ct. is not excluded by 1835 
Act.—A.-G. v. NoRWIcH CoRPN. (1837), 1 Keen, 
700; 48 EH. R. 4773 on appeal, 2 My. & Cr. 406; 
1 J. Pp. 164; 1 Jur. 398, L. C. 

Annotations -—-Refd. A.-G. v. Wigan 1868 
Rep. 224 ; Lowis v. Rochester Corpn ates 
401; R. 0. Sheffield Corpn. (1871), ca 
A.-G. ¥. new enee, on-Tyne Corpn. & yt Ry. (1889), 
23 Q. B. D. 492. Mentd. Foot v. Bessant tisas) 3 Y. 
C. Ex. S00: Holdsworth v. Dartmouth Corpn. (1840), it 
Ad. & El. 490: Bennett v. Harrison (1843), 7 Jur. 436 ; 
Foss v. Harbotile (1843), 2 Hare, 461; R. v. Leeds Corpn. 
Sha 4Q. B. 796; Fraser v. Murdoch (1881), 6 App. Cas. 


561. Breach of trust.J—(1) 1835 Act 
creates a public trust of the property of municipal 
corpns. & the funds raised for the purposes of the 
Act, subject, like other property held in trust, 
to the jurisdiction of the Ct. of Ch. 

(2) Although 1835 Act contains provisions for 
correcting abuses in respect of the borough pro- 
perty, there is nothing in it to exclude the ordinary 
jurisdiction of the Ct. of Ch. to prevent breaches 
of trust.— PARR v. A.-G. (1842), 8 Cl. & Fin. 409 ; 
8 EK. R. 159; sub nom. A.-G. v. PARR, 6 Jur. 245, 
H.L.; affg. S. C. sub nom. A.-G. v. POOLE CORPN. 
(1838), 4 My. & Cr. 17; subsequent proceedings, 
sub nom. A.-G. v. POOLE CORPN. (1844), 8 Beav. 75. 


Ana one -—Mentd. Lund v. Blanshard (1844), 4 Hare, 9; 
Inman v. Wearing (1850), : De G. & Sm. 729; Pratt v. 
Keith (1864), 3 New Rep. 406. 


562, —— .|—The borough fund created 
under 1835 Act is a trust fund, & this ct. has 
authority & jurisdiction to compel the parties who 
receive & apply the fund to account for the sums 
they receive, the application of them.—A.-G. 
v. LICHFIELD CORPN. (1848), 11 Beav. 120; 17 
L. J. Ch. 472; 50 E. R. 762. 

563. Effect of statutory remedy — Whether other 
remedy excluded.|—A.-G. v. Norwicu Corpn., No. 
560, ante. 


ee 











564. —— ——.]|—-ParRR v. A.-G., No. 561, ante. 

565. ——- ———-.] —TYNEMOUTH CorPN. v. A.-G., 
No. 556, ante. 

566. ——.|—A.-G. v. DE WINTON, No. 


497, ante. 


PART VII. SECT. 5, SUB-SECT. 8. 


c. Power to borrow — Sanction of 
loan—Division of bdorou Idee cad 
inapplicable to new Gd. 

NorTH SYDNEY BoRoucn aso) 14 ea a 
N.S. W., a. 154; 9N.S. W. WN. 187; 18 
a ‘ 6. 





eee): - eal | 


d. —— For payment of existing debt.] 
——Held : the council had no power to 
borrow money for tue payment of an 
existing debt.—Re LAMBTON MUNICIPAL 
DIsTRIOCT, Hx outa BANK OF 
Bis), ae Re R. 


ape oe purposes.) — 
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567. ——- For particular cases—Whether juris- 
diction of court limited.]—A.-G. v. ASPINALL, No. 
515, ante. 

568. Who may apply — Town council—For re- 
moval by certiorari.]}—The town council may apply 
for a certiorari to remove an order of a previous 
council.—-R. v. BRIDGEWATER CORPN. (1839), 10 
Ad. & El. 281; 2 Per. & Dav. 558; 113 E. R. 109. 
Annotations —Retd. R. v. Leeds Coron te (1843), ue J. ee 704; 

Ae ©. Gloucester Corpn. (1859), 3 45; &R. 

Tamworth Corpn., Ez p. Tamworth CEE npr ses, 1 

L T. 433; R.w. Liverpool Corpn, (1872), B. 

175; Willmer v. Liverpool Corpn. (1872), 26 L. 7 161. 

569. Attorney General—For injunction.]— 
On a bill for an injunction, to restrain an improper 
application of the borough funds, as the inhabitants 
have an interest, the A.-G. has a right to sue.— 
A.-G. wv. BASTLAKE (1853), 11 Hare, 205; 2 
Eq. Rep. 145; 22 L. T. O. 8S. 20; 18 J. P. 262; 
17 Jur. 801; 1 W. R. 323; 68 B. R. 1249. 


Annotations :—Mentd. Beaaiiont v. Olivoira (1869), 4 Ch: 
App. 309; - -G. v. West Hartlepool Im rovement Comrs: 
(1870), L. 10 Eq. 152; Tee St. Bride’s Church, Bee 
St. oo fy oh D. 147, n.; Elias v. Griffith (1878), 8 
Ch. D. 521; « U. Dartmouth Corpn. (1883), 48 L. T. 
933 : : De St. Botoph Without Bishopsgate Parish Estates 

(1887), 35 Ch. D. 142; Smith wv. Kerr, [1902] 1 Ch. 774. 


570. —— —— On relation of party in- 
terested.| TYNEMOUTH CORPN. v. A.-G., No. 556, 
ante. 

571. ——- -———.]—HOLDEN v. BOLTON CORPN. 
(1887), 3 T. L. R. 676. 

572. How effected — By quo warranto.|—A.-G. 
v. ASPINALL, No. 515, ante. 

573. Removal by certiorari—-Who may 
apply—Council—To remove order of predecessors. | 
—R. v. BRIDGEWATER CORPN., No. 568, ante. 

574. ———- ——— Though resolution irregular.]|— 
R. v. LICHFIELD TOWN CoUNCIL, No. 518, ante. 

575. ——— Grounds for granting or refusing 
—Civil proceedings pending.|—Re CANTERBURY 
Town Council, Ez p. FRIEND (1853), 21 L. T. O. 8. 
144; 17 J. P. Jo. 373. 

—-- Costs—Liability of individual coun- 
cillors.|——See Nos. 355, 356, ante. 

.|—See, now, 1882 Act, s. 141 (2). 

576. ——— By injunction — Who may apply— 
Attorney-General.|—A.-G. v. EASTLAKE, No. 569, 
ante. 





























577. .|—TYNEMOUTH CORPN. v. 
A.-G., No. 556, anfe. 
578. Not excluded by statutory 








remedy.|—-A.-G. v. DE WINTON, No. 497, ante. 


SuB-SsECT. 2.—THE BorRouGH RATE. 
See RATES & RATING. 


SuR-SECT. 3.—BORROWING. 


See 1882 Act, ss. 106, 120; Local Authorities 
(Financial Provisions) Act, 1921 (c. 67), ss. 3-7; 
&, see, also, 1888 Act, 8. 72; Ministry of Health 
Act, 1919 (c. 21),38.3 (1) A 

579. Power to borrow — For completion of 
works—-Whether power to pay off mortgagees 
included—Construction of local Act.|—The corpn. 
of acity being possessed of a chnal, borrowed money 


A municipal council has power to 
borrow & inour debts as necessarily 
incidental to the carrying on of its 
ereinery business.— AUSTRALIAN JOINT 
oe ANK ¥v. CROODACE (1899), 20 
a a 16N.S. W. W.N. 


-.] — ARMSTRONG _ v. 


W. 
7. —A AUS. 


LocaAL GOVERNMENT. 


Sect. 5.—Finance: 


upon mige. of the rents & tolls, & of other property 
belonging to the corpn., for the purpose of improv- 
ing such canal. The corpn. afterwards obtained 
an Act of Parliament, empowering them to raise 
further sums of moncy, to be applied towards 
completing the works so commenced, “ & to 
other the purposes of the Act,” upon the security. of 
the rents & tolls of the canal; with a proviso 
that the sums previously raised were to constitute 
a first charge upon the canal. Part of the moneys 
raised in pursuance of this Act, were applied 
in completing the canal, & the surplus was applied 
in paying off some of the first mtges., & releasing 
to such extent the other property of the corpn. 
Upon a bill filed by the mtgees. under the Act 
impeaching the validity of such application of the 
funds :——Held : such application of the funds was 
unauthorised ; as between the corpn. & the mtgees. 
under the Act, the estates, included in the mtges. 
so paid off, were applicable to the payment of those 
mtgees.; the moneys so applied ought to have 
been repaid to the second mtgees. ratably; & 
such mtgees. had a lien for such amount upon the 
corpn. estates, other than the canal property, 
comprised in the prior mtge.—TREVILLIAN v. 
EXETER CORPN. (1854), 5 De G. M. & G. 828; 
3 Eq. Rep. 896; 24 L. J. Ch. 157; 24 L. T. 0.8. 
149; 18 J. P. 806; 18 Jur. 1019; 3 W. R. 45; 
43 BE. R. 1091, L. JJ. 

580. ——— By overdraft from bank — As tem- 
porary loan.]|—A borough council in their estimate 
for a general district rate for the borough included 
items which consisted of debts contracted in former 
years & which had from year to year been carried 
to a ‘‘ suspense account ”’ opened for that purpose, 
& a balance due for works executed in previous 
years. The council from time to time paid these 
old debts by money borrowed from their bank 
by overdrafts, but, so far as the ratepayers were 
concerned, the items remained unpaid so long as 
they appeared in the suspense account. Applt. 
appealed against the rate on the ground that it 
contained charges incurred more than six months 
before the making of the rate:—Held: the 
estimate could be looked at for the purpose of 
seeing what items were included in the rate; & 
there was sufficient ground for holding that the rate 
contained items which were more than six months 
old, & the council could not by borrowing money 
from the bank & paying these old debts, treat the 
debts as the debts of the bank, & so prevent the 
charges from being retrospective charges more than 
six months old within P. H. Act, 1875, 5s. 210; & 
the rate was bad in consequence. 

It was said by the corpn. that they had borrowed 
from their bank, & that it was true their accounts 
were going from bad to worse & that they were 
owing their bank more & more, but they contended 


WEST GARAFRAXA TOWNSHIP (1879), 
44 U. C. R. 515.—CAN. 


lemeras Amount limited by 
previous years’ rate collector— ffect 
tf amount exceeded.|—HOLMES v. GODE- 
RICH (1902), 23 C.L. 7.12; 50. b. R. 
33; 10. W. R. 367, 814.—CAN. 

h. Necessity for authoril 
for loans outside.]— R.  (MooRK) 7 
HAMILL (1904), 24 ©. L. T. 271 ee | 
VU. L. R. 600; 3 UO. W. R. 642.—CAN. 


statutory authority. 








m 








Stat 











]— Re GRANT & 
City Or TORONTO (1862), 12 C. P. 357, 
—CAN. 


: For encouragement of manu- 
factures.}— SCOTTISH AMERICAN IN- 
VESTMENT Co. v. VILLAGE OF ELORA 
(1881), 6 A. R. 628.—CAN. 


n. 

Authorisation by bye- 
MACARTHUR 0. PORTAGE LA PRAIRIE 
TOWN (1893), 9 Man. L. R. 588.—CAN. 


paid their atpeaitary 5 oe _ 
ai debts, & that the whole had | 

a debi due tc the bank, & that therefore it must 
only be assumed at the.end of the given financial 
year that they owed the bank so much money, & 
that it was to meet that debt that they made this 
rate. It 3eems to me that if that argument were 
allowed to prevail, a public body would only have 
to arrange with their bankers to borrow money 
to pay their debts & so defeat the provisions of 
sect. 210 altogether. I cannot think that argument 
is right (LORD ALVERSTONE, C.J.). 

Nothing that I am saying, & nothing that my 
Lord has said, would in any way suggest that there 
would have been anything wrong in that which 
must as a matter of practice always be done, 
namely, in having temporary loans within the 
limits of their borrowing powers, in respect of 
matters which they have to pay quickly when 
they want to raise a loan & to raise their whole 
loan in one sum, as, for instance, by issuing stock, 
in which case they must incur some small expendi- 
ture before they raise their loan. In such a case 
obviously atemporary loan from the bankers within 
the limits of their borrowing powers would, of 
course, stand upon a totally different footing from 
such things as have been done here (CHANNELL, J.). 
—SMITH v. SOUTHAMPTON CORPN., [1902] 2 Kk. B. 
244; 71L.J. K. B. 639; 87 L. T. 171; 87 J. P. 
5; 50 W. R. 651, D.C. 

Annotations :—Apld. A.-G. v. De Winton, [1906] 2 Ch. 106. 
nsd. Croydon Corpn. v. Croydon R. C., [1908] 2 Ch. 321; 

R. v. Locke [1911] 1 K. B. 680. 

581. What amounts to.}] —A 
corpn. with statutory borrowing powers to be 
exercised with the consent of the Local Govt. 
Board were in the habit of borrowing money from 
their bank by way of overdraft before such consent 
had been obtained. These overdrafts extended 
over a number of years, & at one time amounted 
to £200,000. A considerable portion of this 
money, which they were entitled to borrow for 
specific purposes only, they used for general 
purposes. In reduction of these overdrafts the 
bank, with the approval of the corpn., had applied 
certain moneys in their hands belonging to the 
consolidated loans fund contrary to the provisions 
of the Act of Parliament creating the fund :— 
Held: (1) the obtaining of the overdraft was 
ultra vires the corpn.; qu.: whether an over- 
draft extending over several years for substantially 
the whole amount of the authorised loan could be 
justified as a temporary loan; (2) the overdraft 
obtained from the bank for general purposes in 
respect of powets granted for specific purposes was 
illegal; (3) the application of money due to the 
consolidated loans fund in repayment of the 
overdrafts in question was illegal.—A.-G. v. 
WEstT Ham Corpn., [1910] 2 Ch. 5603; 801. J. Ch. 
105; 103 L. T. 394; 74 J. P. 406; 26 T. L. R. 











(1886), 5 E. D. C. 280.-—S. AF. 

Fr: Hene of loans — Money 
unlawfully borrowed—For ordinary pur- 
poses.}—A municipal council may, 
with the consent of the ratepayers, 
raise money by dobentures to repay 
money umawfully borrowed under 
Municipal Act, 1892, when the expendl- 
ture, although not included in the 
estimates, was for purposes within the 
general powers of the ea 


restriction —- 
w necessary. |— 


tate of inleret| atone (Seeman e Hauvax  GeNAID Pe SouuoNe Base (1608), 

ca money Gt a ir ee ee ee ee t Appropriation of interest to 
a ” ec. 

exceeding six per cent —he Woe _ For beneficial expenditure.) sinking fund.|— Re BARBER & CITY 


WILSON 

& COUNTY OF ELGIN (1 3U.C 

NaN (1856), 13 U.C. R. 
lL —— Recital in bye-law Hugo & 


of 


—OOLONIAL GOVERNMENT v. JOUBERT 
(1886), 4S. C. 211.—8. AF, 


-] ~~ THORNTON  ». 
GRAAFF-REINET CORPN. 


OF OTTAWA (1876), 39 U. C. R. 406.— 
CAN. 


a. By debentures—Secured on taxes of 
Jollowing year.)-—CiLarr v. TOWNSHIP 


Part VII.--Tur Borovuau. 


683 ; ae G. NR. 4383; previous proceedings, 74 

582. ——- ———_ Statutory borrowing powers 
exhausted.|—A.-G. v. De WINTON, No. 497, ante. 

583. —— Statutory sanction not obtained 
—Loan illegul.)—A.-G. v. WEsT Ham Corpn., No. 
581, ante. 

584. —-—~ For specific authorised purposes 
——Application to other unauthorised purposes 
Pee ea v. West Ham Corpn., No. 581, 
ante. 

585. ——— ——— Overdraft over period of years— 
Whether temporary loan.]—A.-G. v. West Ham 
Corpen., No. 581, ante. 

«}]—-See, now, Local Authorities 
(Financial Provisions) Act, 1921 (c. 67), s. 3. 
By mortgage.|—See Sect. 1, sub-sect. 8, 
B. (6) iv., ante. 
As urban authority.|—See Part V., Sect. 4, 
sub-sect. 1, ante. 
Under P. H. Act, 1875.|—-See Part II., 
Sect. 9, sub-sect. 1. ante. 
ior of loan.|—See 1882 Act, ss. 112, 

















586. ——- Out of consolidated loans fund— 
Sums borrowed for unauthorised purpose.]—A.-G. 
v. West Ham Corpn., No. 381, ante. 

587. ——— ‘‘ Redeemable ’’ stock—Whether cor- 
poration bound to redeem at particular date.]— 
By Edinburgh Corporation Stock Act, 1894 (c. lvi), 
the Corpn. of Edinburgh, where they had any 
unexhausted statutory borrowing power, were 
authorised to exercise such power by the creation 
of redeemable stock, & by the Edinburgh Improve- 
ment & Tramways Act, 1896 (c. ccxxiv), the 
corpn., in addition to the powers contained in the 
Act of 1894, were authorised to create & issuc a 
new Class of stock to be ‘‘ redeemable at the option 
of the corpn. at one & the same period to be fixed 
by the corpn. but not exceeding sixty years from 
the first issue of such stock.’ In pursuance of 
this power the corpn. issued stock to be redeemable 
at par after the expiration of a period of thirty 
years from May 15, 1897 :—Held: the corpn. were 
not bound, on the application of the holders, to 
redeem the stock immediately on the expiration 
of that period, but had merely an option to do so.— 
HDINBURGH CORPN. v. BRITISH LINEN BANK, [1913] 
A.C. 133; 821.5. P. C. 25; 107 L. T. 567; 29 
T. L. R. 25, H. LL. 

588. Compliance with formalities — Whether 
presumed.|—On Feb. 16, 1836, thirty mtges. of the 
rates of the borough for £100 each, & on Apr. 29, 
1836, eight other mtges. of the rates for £100 each 
were made by the then mayor & two other justices 
of the town & port, in pursuance of the powers of 
24 Geo. 3, c. 54, to J. The mtges. were to be dis- 


OF THURLOW (1860), 10 C. P. 533.— 
CAN. 





b. Alteration of boundaries 
—Liffect of.J—GILLESPIK vu. WEST- —Held : 
BOURNE MUNICIPALITY (1888), 10 : 


Man. L. R. 656.—-CAN. 


C. In aid of railway company 
Trustee of debentures till completion 
of railway—Lien c& compensation of 
trustee. |—Re ‘LILSONBURG, LAKE ERIE 
& Pactrio Ry. Co. (1897), 24 A. R. 
378.—-CAN. 


d. ——— Inquiry by lender.|-~— The 
lender of money to a municipality on 
its debentures, is bound at his own 
risk to see that the proceedings icading. 
up to their oreation & issue are lega 

regular,—WILTSHIRE v. TOWNSHIP 


eo. Authorised but unissued— g. | 
Special rate not leviable.|}—Debentures municipal 





496.—-CAN. 





authorised by a bye-law under Munici- 
pal Act, 1897, were duly cxecuted, but 
remained unissued in the possession & 
under the control of the municipality : 
until the sale or negotiation 
of the debentures there was no dobt 
olr the part of the township, & the 
special rate provided in the bye-law 
was not leviablo, though the time fixed 
for payment of some of the debentures 
had passed.— BOGART v. TOWNSHIP OF 
KING (1901), 21 C.L. T. 229; 10. L. Rh. 


{f. —— Payadle by instalments — 
Sinking fund unnecessary.|-—R. 
MOUR) v. PLANT (1904), 24 C. 
235; 70. L. R. 467; 3 0. W. R. 550. 
—CAN. 
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Separate uccounts — Duty of 
officers.j}—1t is 
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charged pursuant to the directions of the Act; 
& interest was to be paid at the rate of 5 per cent. 
perannum. The moneys in consideration of which 
the mtges. had been made had been advanced by 
the mtgee., & applied in defraying the expenses 
of pfirchasing, pursuant to a presentment & 
resolution of sessions before 1885 Act, & converting 
into a new gaol & sessions house for the borough 
& port certain buildings called the Maison Dieu, 
& the land adjoining. It was not known whether 
24 Geo. 3, c. 54, s. 9, was complied with in respect 
of an estimate of the cost of the conversion of the 
Maison Dieu into a gaol & sessions house having 
been made, or in respect of its having been ascer- 
tained by means of an estimate, whether such 
cost would exceed one half the amount of the 
ordinary annual assessment for the rate in nature 
of a county rate upon the borough, & the limits 
& precincts of same; but in fact the actual ex- 
penditure did exceed one half the amount of such 
assessment. The first election of councillor under 
1835 Act, took place on Dec. 26, 18353 of alder- 
men on Dec. 31, 1835; & of mayor on Jan. 1, 
1836. The principal money had not been paid ; 
& no interest had been paid on the thirty mtges. 
since Aug. 16, 1847, or on the cight mtges. since 
Oct. 29, 1847:—Held: after the lapse of, & 
regular payment of interest for, so many years, 
the ct. could not presume that an estimate had not 
been made, or that the justices had acted without 
jurisdiction.—R. v. DovER Town Councit & 
RECORDER (1850), 15 J. P. 129. 

589. Priority between debenture - holders— 
Mortgage by way of collateral security—Whether 
valid.|—Dr WINTON v. BRECON CorPN., No. 325, 
ante. 

Securities over municipal funds & property— 
Whether within Mortmain Acts.|—Sce CHARiTI&ESs, 
Vol. VIII., p. 269, Nos. 327-332. 


SUB-SECT. 4.—ACCOUNTS AND AUDIT. 
A. Accounts. 


Officers’ accounts.]—See 1882 Act, s. 21 (1). 
Town clerk’s accounts.|—See 1882 Act, s. 28. 
Treasurer’s accounts. |-—Sec 1882 Act, ss. 26, 27. 
590. Separate acccunts— Right of set-off be- 
tween—Income & expenditure under different 
Acts.|—The corpn. of P., who besides their 
municipal character filled those of managers of 
the public baths & washhouses under Baths & 
Washhouses Act, 1846 (c. 74), & of the local board 
of health under 11 & 12 Vict. c. 63, kept three 
separate accounts at their banker's, viz. ‘‘ The 


neglect of duty on the part of municipal 
officers not to see that separate 
accounts for special rate, sinking fund, 
& assessments for gencral purposes, 
are kept as directed by the statute.— 
WILKIE v. VILLAGE OF CLINTON (1871), 
18 Gr. 557.— CAN. 

h. Time for payment.}—A shoriff’s 
account against a county is pay- 
able as soon as audited by the 
county board of gndit, & the county 
treasurer is not justified in withholding 
payment until the account has been 
allowed & paid by the govt.-—lIte 
LINCOLN SHERIFF & LINCOLN COUNTY 
TREASURER & CORPN. (1873), 34 
U. ©. Ry 1.—CAN. 

k. Inspection of accounts — Right 
of ratepayers.}—BRUCE v. EDINBURGH 
CITY ‘TRUSTEES (1835), 13. Sh. (Ct. of 
Sess.) 437; 10 Fac. Coll. 250.—-SCOT. 


1. ara ——,] ora MABERLEY v. 


ae 


culpable 
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Sect. 5.—Finance: Sub-sect. 4, A., B. & Ce sub- 
sect Sect. 6: Sub-sect. 1.] 


Corpn. of P. Account,” “‘ The Corpn. Baths & Wash- 
Houne Revenue Account,” ‘‘ The P. Local Board of 
Health Account.’ Upon the first account they 
were indebted to the bank, & upon the other two 
the bank was indebted to them in an equal amount. 
In an action brought by the banker to recover the 
balance due to him on account No. 1 :—Held: 
the corpn. were entitled to set off the debts due to 
them on the other two accounts.—PEDDER v. 
PRESTON CORPN. (1862), 12 C. B. N.S. 5385; 31 
L. J. C. P. 291; 6 L. T. 540; 9 Jur. N. S. 496; 
10 W. R.773; 142 BE. R. 1251. 


Annotation :—Refd. Anthony v. Brecon Markets Co. (1872), 
26 L. T. 979. 


» e 


B. The Auditors. 


See 1882 Act, ss. 25, 62; P. H. Act, 1875, 
ss. 245, 246. 
Election.]—See, generally, ELECTIONS, Vol. XX., 


p. 1388. 
591. ——— Enforcement by mandamus.] — Re 
CAERMARTHEN BorouauH (1845), 9 J. P. Jo. 264. 
592. ——- ——— Election not completed on ap- 


pointed day.|—-R. v. HASTINGS CorRPN. (1845), 9 
J.P. Jo. 264. 

593. ——— Omission to elect on appointed 
day.J—R. v. Bripport CorRpPNn. (1851), 17 I. T. 
0.8.85; 15 J.P. Jo. 352. 





594, ——- ———- ——.]—_R.. v. BANBURY CORPN. 
(1852), 16 J. P. Jo. 294. 
595. ——- -——— ——.]—R. v. HARTLEPOOL 


aa (1852), 19 L. T. O. S. 65; 16 J. P. Jo. 
94 


596. .| — Mandamus to a 
municipal corpn. to proceed to the election of 
auditors, no election having taken place on the day 
appointed by 1835 Act.—R. v. SOUTHWOLD CORPN. 
(1853), 21 L. T. O. S. 79; 1 W. R. 308; 17 
J. P. Jo. 296. 

597. Remuneration — In respect of municipal 
accounts.|—-(1) An elective auditor of a borough 
under 1882 Act, is not entitled to any remuneration 
for his services in auditing the accounts of the 
borough. 

(2) Where the mayor, aldermen, & burgesses 
of a borough, acting by the council, are an urban 
sanitary authority under P. H. Act, 1875, s. 6, the 
elective auditors of the borough, being by sect. 
246 of that Act auditors to the urban sanitary 
authority, are entitled to remuneration under 
that sect. for auditing the accounts of the urban 
sanitary authority. They are not necessarily entitled 
to be remunerated in respect of each day on which 
they may have been actually engaged, but only for 
such a time as a business man would reasonably 
take to audit such accounts. 

(3) Their duties in this respect are not confined 
to seeing that there are vouchers in respect of items 
for which the urban sanitary authority claims 
credit ; but they must make a reasonable examina- 





ee ee 





WOODSTOCK MUNICIPALITY (1901), 18 
S. C. 257.—S. AF. 


m. ——~ ——— Challenge of accounts.) 


cipal accounta, R. 
has no 
until t 
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n. Remuneration — In respect of 
municipal accounts-—Unauthorised but 
accepted services.)—ROBINS v. BROCK- 
Conditions precedent to 


iste r.—W 








to audit the accounts of a municipality, 
ht of action agnainst th 
municipality for his fees & expenses 
months after the amount 
thereof has been specificall 
mined by the provincial auditor with 
the approval of the A.-G. 
min ILLIAMSON 
Se Gh a 1904), 240. L. T. 


p. Surcharge — Appeal — Auditor's 


LocaL GovERNMENT. 


‘on to see that the payments made are made 

Shin the duties of such authority.—- THOMAS v. 
DEVONPORT CorPN., [1900] 1 Q. B. 16; 68 L. J. 
Q. B. 51; Le aera 63 J. P. 740; 48 W. R. 
89; 16T.L. R. 9,C. A. 

notations :— _ R. v. Roberts, (1908] 1 K. B. 
aa fa “Avid. Fra oa Cone livia Re ioret on ath pe 

[1914] 1 Ch. 139. Refd. A.-G. v. De Winton, [1906] 2 

Ch. 106; R.v. Roberts, Ez p. Sourr, (1924) 2 K. B. 695; 

Roberts v. Hopwood, [1925] A. C. 578. 

598. In respect of accounts of borough as 
urban sanitary authority.|—Tuomas v. DEVON- 
PORT CoRPN., No. 597, ante. 

599 How calculated.) — THOMAS v. 
DEVONPORT CoRPN., No. 597, ante. 

600. Dutles—To verify receipts & payments.]— 
THOMAS v. DEVONPORT CorPN., No. 597, ante. 

601. To question legality of payments.]— 
THOMAS v. DEVONPORT CoRPN., No. 597, ante. 

602. Power—To surcharge.}—A.-G. v. DE 
WINTON, No. 497, ante. 














C. The Audit. 
What payments allowed.]—-See Sub-sect. 1, B.; 


ante. 
608. Whether conclusive -—As to validity of 
payments.]—A.-G. v. DE WINTON, No. 497, ante. 


SUB-SECT. 5.—~DEBTS INCURRED BEFORE 
MUNICIPAL CORPORATIONS AcT, 1882. 


Power to liquidate or give security.] — Sce 
1882 Act, ss. 131, 132. 

604. ‘‘ Lawful debt ’’—— Costs of defending quo 
warranto against members.|—HOLDSWORTH v. 
DARTMOUTH CorRPN., No. 541, ante. 

605. Security for payment— Whether valid— 
Sum borrowed after 1835 Act to repay prior debt— 
Difficulty of enforcing eke BF bond given 
by a corpn., after the passing of above Act, but 
before the passing of 6 & 7 Will. 4, c. 104, to secure 
a sum of money borrowed for the purpose of paying 
debts contracted by the corpn. before the peas 
of above Act, is valid, notwithstanding sect. 9 
might interpose a difficulty in the way of the 
obligee’s obtaining satisfaction of a judgment 
thereon.—PALLISTER v. GRAVESEND CORPN. (1850), 
9C. B. 774; 19 L. J.C. P. 358; 15 L. T. O. 8S. 
253 ; 137 EB. R. 1096. 

Annotations :—Consd. Payne v. Brecon Corpn. (1858), 3 

H. & N. 572. Refd. Lewis v. Rochester Corpn. 1880), 


9C. B. N. 8. 401; Bush v. Martin (1863), 2 H. & 11; 


Saunders v. Slack (1864), 11 LL. T. 484; A.-G. vo. Newcastle- 
e Corpn. & 


2 E. Ry. (1889), 23 Q. B. D. 49 ° 
ridge Co. v. Southampton L. B. of Health 
223; Coe rv. Wise (1864), 5 B. & S. 440. 


See, now, 1882 Act, 8.131 (3). 

6 Purpose of loan ultra vires— 
Statutory consent not obtained.|—-A covenant by a 
municipal corpn. to repay money borrowed b 
them after the passing of 1835 Act, is valid, 
although the money was not borrowed for any of 
the purposes to which the borough fund is applic- 


J 


8. O. 1897, c. 228, paRT VII. SECT. 5, SUB-SECT. 4.—C. 
608 1. Whether conclusive— Asa to 
validily of payments.}—-The audit of 
accounts under Temperance Act, 1864 
against the municipalities is not fel 
t 


ns 0 


deter- 
& binding on the municipalities 
being open to them to show tha 
charges have been allowed in such 
accounts for which args Marke not Mable, 
although it would not 

proper to require evidence of matters 


or other 


v. TOWNSHIP 


81; 30. W.R 


oO. 
F n detail wh an audit 
by the provincial auditor: puttent ts Bescon Some aia), PATHE Red. FRINGE EDwanp | LiceNes 
: L sd ® « a e 
the Act respecting the audit of munl- Jo. 243.—IR. oo eee Caiae 36 ee en nO aE® 
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able by sect. 92, & although the covenant is con- 
tained in a mtge. deed made without the appro- 
bation of the Lords of the Treasury, as required by 
sect. 94.—PAYNE v. BRECON CORPN. (1858), 3 
H. & N. 572; 27 L. J. Ex. 495; 31 L. T. O. S. 
328; 22 J.P. 690; 6 W. R. 801; 157 E. R. 597. 


Annotations :—Refd. Bush v. Carter (1863), 2 H. & C. 311; 
A.-G. v. Newcastle-upon-Tyne Corpn. & N. E. Ry. (1889), 


23 Q. B. D. 492. Mentd. Chambere v. Manchester & 
Milford Ry. eee), 5 B. & 8. 588; Pickering v. Iifracombe 
Ry. (1868), L. R. 3 C. P. 235. 

607. ———- -—— Security for sums paid by 


treasurer—For debts due before 1835 Act.J—The 
corpn. of L., constituted under above Act, borrowed 
£200 of M. to enable them to pay K., their then 
treasurer, sums which he had paid to creditors of 
the old corpn., & gave M. their promissory note 
for the £200. They did not, however, pay over 
that sum to K., but suffered him to receive their 
then accruing income in reduction of what was 
due to him, & applied the £200 to purposes to 
which the income would otherwise have been 
applicable :—-Held: the corpn. had no authority 
to give the promissory note, as it was not given 
to secure a debt due prior to the passing of above 
Act.—A.-G. uv. LICHFIELD CoRPN. (1843), 138 
Sim. 547; 11L. T. O. S. 480; 60 B. R. 212. 

608. Given before 1835 Act — Whether en- 
forceable against after-acquired lands — Under 
Judgments Act, 1838 (c. 110), s. 13.]—Judgment 
upon a bond given by a municipal corpn. before 
the passing of 18385 Act:—Held: under Judg- 
ments Act, 1838 (c. 110), s. 18, to operate as a 
charge upon all lands & hereditaments of the corpn., 
whether acquired before or after the passing of 
1835 Act, the ct. being of, opinion that, even if 
the latter statute standing alone would have 
prevented the judgment creditor from charging 
after-acquired lands, which, semble, it would 
not, that objection was removed by 6 & 7 
Will. 4, c. 104, s. 1; & the power by that sect. 
given to municipal corpns. of charging their lands 
& hereditaments for securing repayment & 
satisfaction of any debt contracted by them before 
the passing of 1835 Act, is a power which they 
might exercise ‘‘ for their own benefit,’? within 
Judgments Act, 1838 (c. 110), s. 13, the words 
‘‘for his own benefit’? meaning no more than 
‘* for his own use,’’ ‘‘ not as a trustee.’’—ARNOLD 
v. GRAVESEND CORPN. (1856), 2 K. & J. 574; 25 
L. J. Ch. 5380; 27 L. T. O. S. 97; 20 J. P. 358, 
499; 2 Jur. N.S. 703; 4 W. R. 478; 69 E. R. 
911; subsequent proceedings, sub nom. ARNOLD 
v. GRAVESEND CORPN., PALLISTER v. GRAVESEND 
Coren., 25 L. J. Ch. 776. 

Annotations :—Refd. A.-G. v. Neweastlo-upon-Tyne Corpn. 


& N. BE. Ry. (1889), 23 Q. B. D. 492; Re Thompson, 
Bedford v. Teal (1890), 45 Ch. D. 161. 


See, now, Law of Property Act, 1925 (c. 20), 
8. 195, &, generally, JUDGMENTS, Vol. XX X., pp. 
157 ef seq. 

Power to consolidate.]|—See 1882 Act, s. 127. 





SrEcT. 6.—FREEMEN. 

SUB-8SEcT. 1.—STATUS AND QUALIFICATIONS. 

609. Status—-Not an office.] — The freedom of a 
corpn. is not so properly a place or office, as a 
privilege. It is not a place in the Govt. within 
7 & 8 Will. 8, c. 34, s. 6, though it entitles the 
party to vote for members of Parliament, & gives 

im a right of common.—R. v. Morris (1698), 1 


PART VII. SECT. 6, SUB-SECT. 1. 
. Statue inter pares.J—In an applt 
cation to file an information in e 
nature of a quo warranto, if the relator 


comes before the ct. as a freeman, & it 
appears that his freedom was conferred 
by the same select body who have 
elected deft. to an office, the title to 
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Ld. Raym. 337; 91 E. R. 1121; sub nom, R. v. 
MAURICE (MAYOR OF LINCOLN), Carth. 448; 
sub nom. R. v. LINCOLN CorPNn., 5 Mod. Rep. 399 ; 
12 Mod. Rep. 190; 8 Ld. Raym. 208. 

Annotation :—Mentd. R. ». March (1760), 2 Burr. 999. 

610. Not part of corporation.| — LINCOLN 
one v. HOLMES COMMON OVERSEERS, No. 302, 
ante. 

Qualifications—By statute.|—-See 1882 Act, ss. 
203, 204. 

611. Apprenticeship.] — Binding & service 
necessary to gain the freedom of Colchester.— 
R. v. ROWE (1769), 4 Burr. 2288; 98 E. BR. 198. 

612. ——— Sufficiency of service — Service 
outside borough.|—bBy the constitution of the 
corpn. of H., a person having served a seven years’ 
apprenticeship to a freeman residing in the town 
is entitled to his freedom; & by a bye-law the 
indentures must be enrolled by the town clerk 
within four months from the date. An apprentice 
who is bound to a freeman, resident only 
occasionally, & whose service is to be performed 
at another place, is not entitled to have his 
indentures enrolled, nor will the ct. grant a 
mandamus to the town clerk for that purpose.— 
R. v. MARSHAL (1787), 2 Term Rep. 2; 100 E. BR. 1. 
ae :—Mentd. R. v. Saddlers’ Co. (1863), 10 H. L. Cas. 


613. —— -—— -———- -—-.]—_(1) Though bye- 
law of corpn. requires indenture of apprenticeship 
to be enrolled, if it has been exhibited to town 
clerk, who marked it enrolled, it is sufficient, 
notwithstanding it is not enrolled in the corpn. 
books. 

(2) Under bye-law, service at another place is 
not sufficient, unless the trade there was sub- 
servient to the trade at C.—R. v. CAMBRIDGE 
Corpn, (1818), 2 Chit. 144. 

614. —— Work done for others than 
master.|—An apprentice, bound for seven years 
to A., served him in his house between five & six 
years, & afterwards, for the remainder of the term, 
resided in his mother’s house having agreed with 
his master that he should be at liberty to work for 
whom he pleased, he paying 2s. per week to his 
master. The master also, during this time, 
occasionally gave him work, for which he was not 
paid :—Held: this was not a continuance of the 
service to A. for seven years under the indenture.— 
R. v. INMAN (1820), 4 B. & Ald. 55; 106 E. R. 
858. 

615. To freeman carrying on trade— 
Service under articles to perpen ea attorney 
is not a trade, nor is his articled clerk an apprentice, 
so as to entitle the latter to the freedom of a corpn. 
as by apprenticeship to a freeman, being a trader. 
—R. v. DONCASTER CORPN. (1828), 7 B. & C. 630 ; 
1 Man. & Ry. K. B. 545; 1 Man. & Ry. M. C. 213 ; 
6L.J.0.S.M. C. 57; 108 E. R. 858. 

616, —— Enrolment —- Sufficiency.|—R. 
v. CAMBRIDGE CorpPNn., No. 613, ante. 

617. ——— Under charter—By property — Estate 
for life of wife—Whether sufficient.|—A charter 
ordained that no person should be admitted a 
burgess, except he had for three years before been 
seised & possessed of an estate of freehold for the 
term of his life, or some greater estate in land of a 
certain value, with an exception of such as should 
be seised of such estate of such yearly value which 
had come to him by deecent or marriage :——Held : 
one who by virtue of his marriage became seised 
of an estate in right of his wife for her life, was not 


which the relator seeks to impeach b 

the information, he cannot be heard, 
inasmuch as his own title to his freedom 
stands upon the same foundation as 
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Sect, 6.—Freemen: Sub-sects.1,2,38 & 4. Sect. 7.] 


within the exception, & therefore not qualified.— 
eA POWELL (1800), 8 Term Rep. 639; 101 E. R. 
618. By custom — Who may be witness.|— 
A father is an admissible witness to prove a custom, 
under which his son claims the freedom of a corpn. 
——COMMINS v. OAKHAMPTON CORPN. (1752), Say. 
45; 96 EK. R. 797. 
Annotation :—Mentd. Doe d. Teynham v. Tyler (1830), 6 


Bing. 390. 
——— Admission by patrimony— 





619. 
Whether all sons qualified.|—Where the custom 
of a corpn. was, that ‘“‘ every freeman’s son born 
in the town after his father was a freeman, should 
be admitted a freeman on attaining his age of 
twenty-one years’’: & no instance appeared, 
since the time of Queen Elizabeth, of more than one 
son of a freeman having been admitted in right 
of his father:—Held: the expression ‘ every 
freeman’s son’’ when construed by the usage did 
not mean ‘‘every son of a freeman’’; & the 
custom was satisfied by one son of a freeman being 
admitted.—R. v. RYE Corpn. (1828), 7 L. J. O.S. 
K. B. 107. 

Honorary freemen.]|—See Honorary Freedom of 
Boroughs Act, 1885 (c. 29). 





SUB-SECT. 2.—ADMISSION AND REMOVAL AND 
WRONGFUL EXERCISE OF OFFICE. 

620. Admission — Before 1882 Act—Election— 
Candidates not considered individually— Whether 
valid.|—Where at a corpn. meeting, for the pur- 
»08e of electing honorary freemen, a list of names 
vas proposed, upon the whole of whom the vote 
vas taken collectively, instead of individually :— 
teld: such election was void, even where the 
orpn. consisted of an indefinite number.—R. v. 
*LAYER (1819), 2 B. & Ald. 707; 106 E. R. 523. 


\nnotations :-—Refd. Campbell v. Maund (1836), 5 Ad. & El. 
865; R.w. Brightwell (1839), 10 Ad. & El. 171. 


621. By right of birth — Whether all 
ons of freeman entitled—Proof of custom.]—R. 
» RYE Corpn., No. 619, ante. 

- Since 1882 Act.]—See 1882 Act, ss. 203- 

oO. 


622. —— Enforcement — By mandamus.]—A 
andamus to make an apprentice free of a town.— 
OWNSENDS CASE (1662), 1 Keb. 458; 1 Lev. 91; 
- Raym. 69, 92; 83 E. R. 458; sub nom. 
OUNSENDS Case, 1 Keb. 470; sub nom. R. v. 
OWNSEND, 1 Keb. 659; sub nom. TOWNSEND v. 
rae oe 1 Sid. 107. 
nnotlations :-— . Mercha ; 

Comb. 53; li. v. Gray’s Mn Tete Dene eee 

623. -|—Rule for a mandamus 
admit the prosecutor to the freedom of a corpn. 
solute in the first instance.—R. v. COVENTRY 
IRPN. (1783), 3 Doug. K. B. 236; 90 E. R. 681. 

-|—See, generally, CROWN 

RACTICE, Vo]. XVI., pp. 314, 315. 

Practice.|—See CROWN PRACTICE, 
ol. XVI., pp. 323 et seq. 

624. Removal — Power to remove—Limited by 
arter or prescription.|—(1) The cause of dis- 
Wchising a citizen, freeman, or burgess, ought to 
grounded upon an act which is against the duty 
a citizen or burgess, & against the public good 
the city or borough whereof, etc., & against hig 
ae Se oe ee 
t.’3 tithe to that office.—k. 1, 
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ACKEN (1832), Alc. & N. 113.—IR. Welsh, Reg. Cas. 81.—-4R. 
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: ~ _-«--- Of birth. 


oath, which he took when he was sworn a freeman 

of the city or borough: but words of contempt, 

or contra ouos mores, although against the chief 
officer or his brethren, are not good causes of dis- 

franchisement, nor are endeavours, etc., to do a 

thing against the duty or trust of his freedom. 

(2) No freeman of any corpn. can be disfranchised 
by the corpn., unless they have authority to do it, 
either by the express words of the charter, or by 
prescription: if they have no such authority, the 
party ought to be convicted by course of law before 
he can be removed. <A removal, without hearing 
the party removed, is-bad. 

(3) If a party is disfranchised, & a writ to restore 
the party, or signify the cause, etc., is awarded in 
K. B., if a sufficient cause of removal is certified, 
but which is false, the ct. cannot award a writ 
to restore the party ; but the party grieved may 
have a special action on the case, & upon obtaining 
judgment, a writ of restitution shall be awarded.— 
Baaa’s CASE (1615), 11 Co. Rep. 93b; 1 Roll. 
Rep. 224; 77 E. R. 1271. 

Annotations :-—As8 to (1) Refd. R. v. Gloucester Corpn. (1616), 
3 Bulst. 189; R. ve. Campion (1660), 1 Sid. 14; R. w. 
Derby Corpn. (1735), Lee temp. Hard. 153; R.v. Richard- 
son (1753), 1 Burr, 517; Jt. v. Saddiers’ Co. (1861), 4 
L. T. 54. Aa to (2) Expld. R. v. Wilton Corpn. (1695), 5 
Mod. Rep. 257. Consd. R. v. Richardson a 58), 1 Burr. 
517. Refd. Exeter City v. Glido (1690), 4 Mod. Rep. 33; 
R. vr. Lane (1709), Fortes. Rep. 275; H. v. Carlisle Corpn. 
(1720), 1 Stra. 385; Bruce’s Case (1728), 2 Stra. 819; 
R. v. Doncaster Corpn. (1729), 2 Ld. Raym. 1564; RK. 
v. Derby Corpn. (1735), Lee temp. Hard. 153; RK. w. 
Liverpool Corpn. (1758), 2 Keny. 424; KR. ». Cheshire 
Tines Committee, Same v. Same (1873), 42 L. J. M. C. 
100. As to (3) Refd. Audly’s Case (1625), Lat. 123; 
Barnardiston v. Soam (1674), 3 Keb. 428. Generally, 

d. Protector v. Kingston-on-Thames Town, Yates’ 
Case (1655), Sty. 477; kh, v. Heathcot (1712), Fortes. Rep. 
283; KR. v. Ponsonby (1753), 1 Kony. 1; R. v. Barker 

1761), 1 Wm. Bl. 352. Mentd. Philips v. Bury (1694), 
olt, K. B. 715; R. ». Dublin (Dean & Chapter) (1722), 
1 Stra. 536; KR. r. Gaskin (1799), 8 Term Rep. 209; KR. 
v. Hewes (1835), 3 Ad. & El. 725; Rutter v. Chapman 
(1841), 8 M. & W. 1; Roo. Darlington Free Grammar 
School (1844), 6 Q. B. 682; Exp. Kinning (1847), 2 Now 


Pract. Cas. 240; Re Hammersmith Hent-Charge (1849), 
4 Ixch. 87; Bonaker v. Evans (1850), 16 Q. B. 162; 
Haylock v. Sparke (1853), 1 kK. & B. 471. 


for.| — Baaa’s CASE, 
624, ante. 

626. Wrongful removal— Remedies.|— 
Baca’'s Case, No. 624, ante. 

627. .|—A corpn., poesessed of 
& common, made a bye-law, that every freeman 
might stock thereon with ten sheep. A freeman, 
who had stocked his full number, stocked ten more 
in the name of another freeman. For this he was 
disfranchised by the corpn. :—Held: to be no 
cause of disfranchisement; & a Hiadoiel ea 
mandamus was ordered to restore him.—R. v. 
GREAT GRIMSBY CORPN. (1832), 1 L. J. M. C. 23. 

.| — See, generally, CROWN 
Practick, Vol. XVI., p. 315, Nos. 1270-1274. 

628. Wrongful exercise of office — Whether quo 
warranto lies.]|—R. v. HARRISON (1839), 11 Ad. 
& E). 506, n.; 113 B. R. 507, n. 

Annotation :—Refd. I. v. Slatter (1840), 9 L. J. Q. B. 115, 
}—See, generally, CROWN PRACTICE, 
Vol. XVI., pp. 355 et seq. 





























SuB-SECT. 3.—RIGHTS IN CORPORATE POPERTY. 


See, generally, 1882 Act, ss. 205-208. 
629. Proceeds of sale of Freemen’s Common.|— 
NASH v. Coomss, No. 320, ante. 





Batt. 628; a. -}-R. v, COWEN ee Ale. 
Reg. Cas. 148; 6 Ir. L. Reo. N. 8. 
}- 334; 1 Jebb & 8S. 223; Welsh, Reg. 
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630. Effect of 1835 Act, s. Pe tng In an action 
by some, on behalf of all, of the freemen of a 
borough to establish the right of all individual 
freemen to share for their private benefit the net 
proceeds of certain properties vested in the corpn. : 
—Held: the effect of the saving of rights in above 
sect. was to legalise the beneficial interests therein 
mentioned without reference to the legality of their 
origin & in particular to obviate any objection 
which might otherwise arise in respect of the 
tendency towards a perpetuity of any such 
beneficial interest. 

(2) An action to establish such rights as afore- 
said may be brought by parties claiming to be 
entitled without an information by the A.-G. 

(3) In such an action it was held on demurrer 
that in order to enable pltfs. to avail themselves 
of such saving of rights as aforesaid it was sufficient 
for them after stating the title of the corpn. by 
charter or otherwise to the property in question 
to aver that at the time of the passing of the Act 
the rents, tolls & profits claimed by them were not, 
nor ever had been nor ought to have been held & 
applied to public purposes, but then were & always 
had been held & applied for the particular benefit 
of the freemen & without pleading that such rents, 
tolls & profits had been enjoyed or acquired by 
virtue of any specific statute, charter, bye-law or 
custom, or expressly to aver that any custom to 
such effect as aforesaid existed.—PRESTNEY v. 
COLCHESTER CORPN. & A.-G. (1882), 21 Ch. D. 
111; 513.. J. Ch. 805. 


Annotation :—<As to (1) Apld. Stanley v. Norwich Corpn. 
(1887), 3 T. L. R. 506. 


631. —--.] STANLEY v. 
(1887), 3 T. L. RR. 506. 
Annotation :—Refd. Re Norwich ‘Town Close Estate (1889), 

57T. L. R. 197. 


NoRWICH CORPN. 


682. Effect of extension of borough.}|—— By a 
local Act provision was made for allotments to be 
held by the deputies of the freemen in trust for 
freemen, or their widows, resident within the 
borough. Application had to be made to the 
deputies for any such allotment, & any person 
aggrieved with their decision could appeal to the 
justices, of the borough in petty or special sessions, 
whose determination was ‘‘ to be final & conclusive, 
& not removable by certiorari, or any other writ 
or process whatsoever, into any of Her Majesty’s 
Cts. of Record.” By another local Act, the 
borough had been enlarged to include certain 
areas called ‘‘ the added areas.’’ The applicant, 
a freeman of the borough, & resident in one of the 
added areas, applied to the deputies for an allot- 
ment, but his application was refused on the ground 
that he was not resident within the borough as 
constituted at the time of the enactment of the 
first local Act. He appealed to the justices, who 
granted his application, but at the request of the 
deputies they stated a case under Summary 
Jurisdiction Act, 1879 (c. 49), s. 33 :—Held: on 
the merits, the extension of the limits of the 
borough carried with it the extension of the area 
of the residential privilege.—LEICESTER BOROUGH 


PART VII. SECT. 7. 

b. Road between townships — Devia- 
tion.)-——-LAFFERTY v. 
30. P. 9— é 

eo. Township front—River.]—JOHN- 
SON v. HUNTER (1866), 25 U. C. Xl. 
348.—CAN. 

d. River or highway boundary.) — 
Where two properties or municipalitios 
are divided by a river or highway, the 
limit of each is primd facie the centre 
of the river or road.—Re MODONOUGH 
(1870), 30 U. C. R. 288.—CAN. 


municipality, 
e. Declaration of bewndaries— Under 


of the latter, 


disnpute.]}— A municipal corpn. havo 
no power to declare oe 
‘ vlanted by a surveyor to be , 
erOUR nee bounianise of an original road allow- 
ance which they direct to be opened, 
such boundaries being then a matter 
in dispute-—-MOMULLEN v. CARADOO g. 
Corpn. (1872), 22 C. P. 356.—CAN. 


f. Iextension of works beyond bound- 
aries — Sewer.] — One iunicipality ; 
cannot oxtend a sewer through lands 4 
within the bounds of a contiguous ‘ 
without 
or without taking the 
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(DEPUTIES OF FREEMEN) v. HEwWITr (1893), 62 
L. J. M. C. 51; 68 L. T. 201; 57 J. P. 344; 5 
R. 211, D. C. 

633. Action to establish right -—— Parties.]— 
PRESTNEY v. COLCHESTER CORPN. & A.-G., No. 
630, ante. 

634. Pleading.|—PRESTNEY v. COLCHESTER 
Coren. & A.-G., No. 630, ante. 

Right of common.]—See Nos. 302, 320, ante. 





SUB-SECT. 4.—THE FREEMAN’S ROLL. 

phone of town clerk to keep.|— See 1882 Act, 
8. 203. 

Right of inspection.|—See 1882 Act, s. 233 (5). 

35. —— Extent of right.] — Persons em- 

powered by 3 Geo. 3, c. 15, to inspect the entries 
of freemen, have a right to inspect all books, 
papers, etc., in which the admissions of freemen 
are entered, & where there are two or more bailiffs, 
etc., of a borough or corpn., a joint action will 
lie, if they refuse inspection, though the words of 
the statute, are in the singular number, mayor, 
bailiff, etc.—ScCHULDAM v. BUNNISS (1774), 1 
Cowp. 192; 98 E. R. 1038. 


SEcT. 7.—BOUNDARIES. 

See 1888 Act, ss. 52-60. 

636. County of a city—-Whether co-extensive 
with city.|—By charter of 1344 the men of the 
villa of Coventry, tenants of the Queen Mother 
of the manor of Chilesmore, in Coventry, were 
incorporated. The corpn. consisted of the mayor, 
bailiffs & men or commonalty of the villa of 
Coventry. By that & subsequent charters, 
various franchises within the villa of Coventry, & 
throughout the view of frankpledge of the manor of 
Chilesmore, & elsewhere, were granted to the 
mayor & bailiffs of Coventry. By another charter 
of 1451 the villa of Coventry with Radford, 
Keresley, & other specified places, were made into 
a distinct county called the ‘‘ County of the city 
of Coventry.” By another charter of 1621 
regulating the government of the corpn., the 
aldermen of Coventry were made justices of the 
peace of the county of the city. There were ten 
aldermen of Coventry, being one alderman for 
each of ten wards; & the limits of the wards did 
not appear far to exceed the continuous lines of the 
streets & houses popularly known as the city of 
Coventry :—Held : under 6 & 7 Will. 4, c. 103, s. 1, 
places being within the county of the city of 
Coventry & through which the mayor & bailiffs 
of Coventry had a coroner, & other franchises, 
under the above charters, but being beyond the 
lines of such streets & houses, & not within any 
of the wards of Coventry, were not part of the 
city of Coventry.—COoVENTRY CORPN. v. LYTHALL 
(1842), 10 M. & W. 773; 12 L. J. Ex. 409; 152 
EK. R. 684. 





statutory steps, even although the 
lands have been purchased by the 
former municipality from the private 
owners.—CITY OF HAMILTON v. TOWN- 
sHIP OF BARTON CORPN. (1891), 20 
Ss. C. R. 173.—CAN, 





Electric service to other 
corporations.}—Re WINNIPEG LIGHT & 
POWER DEPARTMENT & ST. BONIFACE 
(1913), 25 W. L. R. 618; 5 W. WwW. 
293; 14 D. L. R. 186,—CAN. 





Cemetery — Part of muni- 
cipality acquiring—Nota true boundary.) 
—HarRwich & KENT v. CHATHAM 


the consent 
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Sect. 7.—Boundaries. Sect. 8: Sub-sects. 1, 


9 4aeJ 
ivi- 
637. Extension of boundaries — Whether pr 
leges extended.|—-LEICESTER BorovuGsH (DEPUTIES 
oF FREEMEN) v. Hewitt, No. 632, ante. ‘ 
638. ——— By incorporation of adjoinin ur an 
district—Transfer of liabilities. BRooKs, JENKINS 
& Co. v. TORQUAY CoRPN., No. 110, ante. 


Sect. 8.—LEGAL PROCEEDINGS. 
SuB-sEcr. 1.—IN GENERAL. 
See, generally, CORPORATIONS, Vol. XIITI., pp. 


Liabilities & remedies in tort.|—See, generally, 
CORPORATIONS, Vol. XIITI., pp. 398 ef seq. 

Criminal & quasi-criminal proceedings.] — See 
CORPORATIONS, Vol. XIII., pp. 408 et seq. 

Description of corporation.]— See, generally, 
CORPORATIONS, Vol. XIII., pp. 280, 283, 284. 

639. Parties—Whether Attorney-General neces- 
sary—Action by members of council—For declara- 
tion that resolution ultra vires.]|—-In an action by 
three members of a borough council for a declara- 
tion that a resolution of the council reducing the 
wages of the council’s employees was ultra vires 
& invalid, on the ground that the resolution was not 
passed by a two-thirds majority in accordance with 
the council’s bye-laws :—Held: the A.-G. must be 
a party to the action.—HURLEY v. STEPNEY 
BorouGcH Counci, (1923), 67 Sol. Jo. 767; 87 
J.P. Jo. 566. 

.|—See, generally, CROWN PRACTICE, 
Vol. XVI., pp. 488 et seg.; INJUNCTION, Vol. 
XXVIII., pp. 494 et seq. 











SUB-SECT. 2.—PROCEEDINGS BY BOROUGHS. 

See, generally, 1882 Act, ss. 219-222, 224, 225, 
226 (3), 227 (1)-(4), (7), (8); Part II., Sect. 11, 
sub-sect. 2, ante. 

In what name action brought.|—See, generally, 
CORPORATIONS, Vol. XIII., p. 415. 

640. — Whether mayor & corporation— 
Action on behalf of ratepayers.j|—-In pursuance of 
a resolution passed by the watch committee of a 
borough incorporated under 1835 Act, the justices 
of the county provided police for the borough from 





2&| 
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levied on the borough, & the sum so raised 
sa together with the sums collected from the 
other townships of the union in which the ein 
was situate, paid to the county treasurer by the 
guardians of the union in obedience to provepe 
addressed to them by the county justices. By 
1835 Act, the watch committee were abet Wake to 
appoint police for the borough, & on June 30, 1887, 
they withdrew the county police & appointed 
borough constables. At this date the county 
justices had in their hands a sum arising from a rate 
levied on the borough applicable for the future 
expenses of the police in the division in which the 
borough was situate, but there was no ascertained 
sum applicable exclusively to the police provided 
for the borough. In an action by the mayor & 
corpn., suing on behalf of all the ratepayers of the 
borough, & the guardians of the union against the 
council of the county as successors of the county 
justices, to recover the amount overpaid by the 
borough :—Held: (1) pltf. were not entitled to 
represent the ratepayers of the borough; (2) the 
remedy against defts., if any, was by mandamus ; 
(3) on the merits the money was not recoverable 
on the ground of extortion colore officti, as it was 
paid under a voluntary arrangement; nor on the 
ground of a partial failure of consideration as the 
proportion overpaid was not properly ascertainable. 
—BOoOoTLE-CUM-LINACRE CORPN. v. LANCASHIRE 
County CounciL (1890), 60 L. J. Q. B. 323; 7 
T. L. R. 179, C. A. 

641. Whether by officer in individual 
capacity—Contract signed on behalf of corporation.} 
——The highest bidder for certain lands sold by auc- 
tion, & the mayor of a corpn., on behalf of himself 
& the rest of the burgesses & commonalty of the 
borough, the vendors of the lands, signed a con- 
tract, in which they mutually promised to fulfil 
the conditions of sale on their respective parts. 
The conditions stated the title of the corpn. to 
the premises, & stipulated that they should convey, 
& might re-sell on default. The only act therein 
mentioned to be done by pltf. was the receiving 
the deposit :—Held: pltf. could not maintain an 
action in his individual capacity against the pur- 
chaser for breach of this contract.—BOWEN v. 
Morris (1810), 2 Taunt. 374; 127 E. R. 1122, 


Ex. Ch. 
Annotations :—Refd. Fishmongers’ Co. v. Robertson (1843), 
pittle v. Lavender (1821), 2 


5 Man. & G. 131. Mentd. 
ab 7 Pips: 452; Laythoarp v. Bryant (1836), 2 Bing. 





1869 to 1887. 


The expenses of such police for 


642. ——_—- -——- Criminal or quasi-criminal pro- 


each half-year were provided for in advance by a_ ceedings—Proof of authority..—On Jan. 8, 1912, 


(1914), 3 O. L. R. 654; 6 O. W.N. 
681.—CAN. 


PART VII. SECT. 8, SUB-SECT. 1. 


k. Parties—Whether Attorney-General 
necessar}.\--The A.-G. is not @ neces- 
sary party to a bill filed by the 
municipal council of an incorporated 
town to prevent an injury to the pro- 
perty of the municipality.—GuELpPu 
Lown v. CANADA Co. (1854), 4 Gr. 632. 
—CAN. 


1. -] — Where a town 
council has a a ies interest in the 
subject-matter of an action, the action 
can be brought in the name of the 
town, without joining the A.-G. — 
LIVERPOOL & MILTON Ry. Co. v. 
LIVERPOOL TOWN (1903), 33 8. GC. R. 
180.—CAN. 


m 
r 














: -] — A municipal 

orpn. having a proprietary right to 
matutain Inay bring an action in its 
own name, & in such case the A.-G. 
is neither a necessary nor proper 
party. Where the corpn. refuses to 
allow the corporate name to be used, 
a ratepayer having a direct pecuniary 


interest may sue in the interest of the 
corph. without joining the A.-G.— 
MACILREITH t. Hak (1908), 39 8. C. R. 
657.—CAN. 





n. ~--——.]—- Neither the rate- 
payers nor the inhabitants of a city 
are the ** public ’’ of whose interests 


the A.-G. is the custodian geo as to 
make him a necessary oe A to an 
action.— LIVINGSTONE vv, Y OF 
EDMONTON & EDMONTON INDUSTRIAL, 
ETc. Co., LTD. (1915), 31 W. L. R. 
609 : 8 W. W. R. 976.—CAN. 

oO. Whether warden necessary.] 
——Where a bill was filed to restrain the 
issue of debentures by a municipal 
council, but did not allege that tho 
warden was individually act: in the 
matter, or taking any step otherwise 
than as the officer of the council, & 
under the bye-law :—Held: he was 
mats a nepessary or proper Dery ee the 

—WE WILLIMBURY tv. SIMCOE 
(1874), 21 Gr. 68.—CAN, 

Dp. —— Meaning. of ‘ interested.’’} 
—Re TOWNSHIPS OF HARWICH & 
RALEIGH (1890), 20 O. R. 154.—CAN. 


a. ——— Jotinder of corporation with 





out authority.J]-—— TOWN OF BARRIE v. 
oe (1892), 15 BP. BR. 95.— 


r. Award of compensation to land- 
owner. }] — award of compensation 
to a landowner for lands injuriously 
affected by reason of work done by a 
municipal corpn. is an award which 
dves not require adoption by the 
council.—Re MCLELLAN & TOWNSHIP 
OF CHINGUACOUBY (1898), 18 P. R. 
216.—CAN. 


PART VII. SECT. 8, SUB-SECT. 2. 


t. In what name action brought — 
Whether by officer in tndividual capa- 
city.J—In an action by a treasurer of 
a district, under the Division Courts 


Act, t the clerk of a division ct., 
for not paying over moneys received, 
it is sufficient to deolare in the 


treasurer’s own name for money had 
é& received by deft. to the use of pitt. 
for the purposes of the Act.—Howarp 
v. WaLTONn (1845), 2 U. C. R. 266.— 
CAN. 

a. A 


ction for debts — Cor- 
porate name.}—-Under the 


Municipal 
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applt. on behalf of the mayor & corpn. of L. 
preferred an information against resps. for 
damaging a holly tree at B., the property of the 
corpn., to the amount of £5. Applt. was chief 
ranger of B.; & stated on oath that he had a general 
ower to prosecute for offences under the B. bye- 
aws on behalf of the corpn. The present pro- 
ceedings were initiated, not under the bye-laws 
but under Malicious Damage Act, 1861 (c. 97), 
8.22. The solr. representing resps. asked for the 
production of a copy of the minute or resolution 
authorising applt. to prefer the information. No 
such authority, being produced, he raised the 
objection that as the information was laid on 
behalf of the corpn. of L. it was laid by a corporate 
body, & should therefore have been laid by an 
attorney duly appointed under the common seal or 
warrant of the corpn. It was contended that the 
justices could not proceed to hear the information. 
_ The justices acceded to this view & dismissed the 
information :—Held: the information was pro- 
perly laid.—DUCHESNE v. Fincy (1912), 107 L. T. 
412; 76J.P.377; 28 T. L. R. 440; 10 L. G. RB. 
659; 23 Cox, C. C. 170, D. C. 

643, —— ——- ——- ——.]—-In_ prosecution 
by officers of city or borough councils for penalties 
in respect of the local licences transferred to the 
councils by the Finance Act, 1908 (c. 16), & the 
Order in Council of Oct. 19, 1908, specific authorisa- 
tion of the proceedings by the councils must be 
proved. County & borough councils are the 
successors to the powers & duties of the Comrs. of 
Inland Revenue in regard to the local taxation 

licences transferred to them; & their powers are 
not more extensive than those of the comrs. 
Under Excise Management Act, 1827 (c. 53), & 
Inland Revenue Regulations Act, 1890 (c. 21), 
specific authorisation of the prosecution by the 
comrs. in each case must be proved, & this is now 
the case in prosecutions instituted by officers of 
county & borough councils.—JONES v. WILSON, 
[1918] 2 K. B.36; 87L. J. K. B. 1040; 119 L. 'T. 
45; 82 J. P. 277; 62 Sol. Jo. 653; 16 L, G. R. 
614; 26 Cox, C. C. 265, D.C. 

Consent of Attorney-General—Whether neces- 
sary.|—See, generally, CROWN fPRACTICE, Vol. 
XVI, pp. 490, 491. 

Proceedings against tenants in occupation — 
Under informal instrument.|—Sce CORPORATIONS, 
Vol. XITI., p. 376, Nos. 1069-1072. 


Councils Act, 1841, a municipal 


d. Parlies — Building committee — 
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644. Action for libel—-Imputation of corrupt 
practices by corporation.|—In an action for libel 
brought by a corpn., the statement of claim com- 
plained that deft. had charged pltfs. with corrupt 
practices. It contained no allegation that pltis. 
had suffered any special pecuniary damage in 
consequence of such imputation :—Held: inas- 
much as a corpn., as distinguished from the 
individuals composing it, cannot be guilty of 
corrupt practices, the statement of claim dis- 
closed no cause of action MANCHESTER CORPN. 
v. WILLIAMS, [1891] 1 Q. B. 94; 60 L. J. Q. B. 28 ; 
63 L. T. 805; 54 J. P. 712; 39 W. R. 302; 7 
T. L. R. 9, D.C. 

Annotations :—Refd. South Hctton Coal Co. v._North- 

Eastern News Assocn., [1894] 1 Q. B. 133; Homing 

Pigeon Publishing Co. v. Racing Pigeon Publishing Co. 


C 
(1913), 29 T. L. R. 389; Pratt v. British Medical Assocn., 
{1919} 1 K. B. 244. 


Recovery of improvement expenses—Under 
Public Health Acts.]|—-See Higuways, Vol. XXVI., 
rp. 532 et seq. 

Private improvement expenses.]- 
See Hiauways, Vol. XXVI., pp. 535, 536. 
Under Private Street Works Act, 1892 
oe ).J—See Hiaguways, Vol. XXVI., pp. 545, 
o . 
- Under local Acts.])—Sce H1auways, Vol. 
XX VI., pp. 551, 552. 

Recovery of local licence duties.|—See, generally, 

Finance Act, 1908 (c. 16), 5.6; REVENUE. 





SUB-SECT. 3.—PROCEEDINGS AGAINST 
BokOUGHS AND THEIR OFFICERS, 
A. In General. 

See, gencrally, Part II., Sect. 11, sub-sect. 1, 
ante ; CORPORATIONS, Vol. XIIT., pp. 415 ef seq. 

Liability for acts of officers & servants.|—See, 
generally, MASTER & SERVANT; NEGLIGENCE ; 
NUISANCE ; TORT. 

645. Action by officers for fees — Fees withheld 
by corporation on alleged abolition of office— 
Whether action in contract or tort.|—HaL. v. 
SWANSEA CoRPN., No. 508, ante. 

646. Representative action by freeman— To 
establish rights In corporate property—Whether 
Attorney-General necessary party.|—VRESTNEY v. 
COLCHESTER CORPN. & A.-G., No. 630, ante. 


aggricucd.}—Where a council while 


council can in their corporate name 
enforce payment of debts due to the 
district where neither the magistrates 
nor their treasurer could thhave sued 
formerly, but they cannot vary the 
rights of the parties, nor alter any 
contract.—OTTAWA DISTRICT COUNCIL 
Vv. Low (1842), 6 O. Ss. 546.—CAN. 

b. Recovery of tmprovement§ ex- 
enses.}—A council has no power to 
ay down a side-walk & sue for cost 
of same. The remedy is by indict- 
ment for non-repair, or action for the 
penalty. — MUNICIPAL COUNCIL  ¥. 

NFLD 


PART VII. SECT. 8, SUB-SECT, 8.—A. 


0. Alderman — Failure to attend 
Hester hha eg mee destabcgedata ea 
r : n action canno e 
ne a ceelnet an individual 
alderman for neglect or refusal: to 
attend & constitute a revision ct., as 
the duty uf attendance is one of public 
concernment only, involves no 
quastion of Ree right. Munici- 
palities Act, 1867, imposes such duty 
on the council alone..—HOwE iv. 
Harnisky (1884), 5 N. 8. W. L. R. 
223.—AUS. 


Description as committee or individually. ] 
—KEATING v. SIMCOE DISTRICT (1843), 
1U.C. R. 28.—CAN. 

8. Whether treasurer proper 
party.J—To a bill by a rural school 
section corpn. to compel the muni- 
cipality to make good money paid by 
the municipality to a person alleged 
not to be the duly appointed officer 
of the corpn., the treasurer of the 
municipality is not a proper party.— 
HAMILTON SCHOOL TRUSTEKS Uz 
NEIL (1881), 28 Gr. 408.—CAN. 


f. Whether Attorney - General 
necessary party.J}—HarT v. CITY OF 
HALirax (1906), 2 E. L. R. 118.—CAN. 


g. Action liable to lead to disso- 
lution of council.J] -— A private relator, 
under 12 Vict. c. 81, cannot cither 
attack by writ of summons the town- 
amie council by name, upon grounds 
which, if sustained, must necessarily 
lead to a dissulutivu of the body, or 
attack the whole council in one pro- 
cecding, through the individual names 
of every member of it.— R. (LAWRENCE) 
v. WoopRUFF (1851), 1 C. L. Ch. 119; 
8 U. C. R. 336.—CAN. 


h. Mayor—Failure to execute in- 
structions of council—Action by party 








in session, instructed the mayor & 
ordered him a8 such mayor, on behalf 
& in the name of the council, to make 
& execute a leasc, of which he had 
notice, but which hoe maliciously 
refused to do:—Held;: action not 
maintainable by intended lesseo.— 
Fair v. MOORE (1852), 3 C. P. 484.— 


k. Notice of action.}—Deft. was 
sued as mayor of a town for refusing 
to sign an order to enable pitf. to obtain 
a saloon license :—Held: as it must 
be presumed that deft., in refusing to 
sign the order, intended to act in the 
discharge of his official duty, he was 
entitled to notice.—MORAN v PALMER 
(1863), 13 C. P. 528.—CAN. 


l. Defending on behalf of rate- 
payers-— Action by town solicitor. 
Where an action for rofessional 
services was instituted nst a town 
by a firm of solrs. of which the town 
solr. was a member, & deft. town was, 
therefore, inops concilii, the mayor 
as a ratepayer was allowed to intervene, 
at the peril of costs & defend the action 
on behalf of himself & all other rate- 
ayers of the town.—CORNING v. 
ARMOUTH TOWN (No. 2) (1913), 12 
E. L. R. 208; 9 D. L. R. 277; affd., 








]}— 
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Sect. 8.—Legal proceedings: Sub-sect. 3, A., B. & 
C. (a) 4., 2. & t., & (b).] 

647. Right of set-off— Between general & 
special accounts.|—PEDDER v. PRESTON CORPN., 
No. 590, ante. 

See, generally, SET-OFF. 

648. Recovery of penalty under 1882 Act, 
s. 224—-For acting in corporate office when dis- 
qualified—Application of statutory requirements— 
Whether to Municipal Elections (Corrupt & Illegal 
Practices Act), 1884 (c. 70).]—In Nov. 1920, defts. 
were candidates at a municipal election. They 
were duly clected. They failed within the time 
limited to make the return & declaration required 
by Municipal Elections (Corrupt & Illegal Practices) 
Act, 1884 (c. 70), s. 21 (3), & after the expiration 
of the twenty-eight days allowed for that purpose 
by sub-sect. 4 of that sect., they sat & voted at 
meetings of the council, meetings of committees, 
& at meetings of the council sitting to exercise the 
functions of an urban council under the Public 
Health Acts. Pltf. brought two actions against 
them, claiming, as a common informer, to recover 
the penalties under Municipal Elections (Corrupt 
& Illegal Practices) Act, 1884 (c. 70),s.21. Defts. 
relied on 1882 Act, sect. 224. It was admitted that 
the requirements of this sect. had not been com- 
plied with in this case :—Held: (1) the subject- 
matter 1882 Act, sect. 224, is quite distinct from 
the subject-matter of the Act of 18384, &, therefore, 
1882 Act, 8s. 224, does not apply to Municipal 
Elections (Corrupt & Illegal Practices) Act, 1884 
(c. 70), 5. 21 (4); (2) pltf., as a common informer, 
was entitled, subject to any question of relief by 
the ct. under Municipal Elections (Corrupt & 
Illegal Practices) Act, 1884 (c. 70), 5. 21,(7), to 
recover penalties against defts. under sub-sect. 4 
of that sect. ; (8) Municipal Klections (Corrupt & 
IWegal Practices) Act, 1884 (c. 70), s. 21 (4), being 
a penal section, must be construed strictly in 
favour of defts.; (4) having regard to the facts 
as found by the judge that defts. were ignorant 
of the technical requirements of the sect. & that 
the actions were instigated from improper motives, 
an opportunity must be given to defts. to apply 
to the ct. for relief under the sect. before judgment 
should be entered in the actions.—NICHOL 1. 
FEARBY, NICHOL v. LOBINSON (1922), 127 L. T. 


13 KE. L. R. 208; 12 D. L. It. 683.-— 
CAN. 


way a boulder which caused injury 
to the pltf. was added as a deft. under 


LocaL GOVERNMENT. 


522; 865. P. 204; 38 T. L. R. 735; 20 L. G. R. 
7053 subsequent proceedings, [1923] 1 K. B. 480. 
———.]— See, generally, Sect. 1, sub-sect. 7, 
C., ante. 

649. Proceedings by common _ informer.|— 
NICHOL v. FEARBY, SAME v. ROBINSON, No. 648, 
ante. 





B. Statutory Protection. 
See PusBLic AUTHORITIES. 


C. Particular Proceedings. 
(2) Mandamus. 
i. In General. 

See, generally, CROWN Practice, Vol. XVI., pp. 
276 et seq. 

650. Whether mandamus or quo. warranto 
proper remedy—To enforce service in corporate 
office.|—R. v. HUNGERFORD (1707), 11 Mod. Rep. 
142; 88 E.R. 952. 

See, also, No. 657, post. 

651, ——— To test validity of election.] —If a 
councillor of a corpn. be ousted, & another elected 
in his stead, & such election be merely colourable, 
a mandamus will go to permit the ousted party to 
exercise his office, but not to restore him to his 
office. 

If such ouster & election be bond fide, the ct. will 
not grant a mandamus in favour of the party dis- 
placed ; the proper procceding is by quo warranto 
against the party holding the office de facto. 

Qu. : whether, if a party be elected a councillor, 
& duly qualified at the time of his election, & his 
name be afterwards improperly omitted in the 
burgess list before his time of service as a councillor 
is expired, such omission vacate the office of 
councillor. 

If so, qu.: whether the office be absolutely 
vacant before notice to that effect be given under 
1835 Act, 8s. 52.—R. v. OXFORD CORPN. (1837), 
G6 Ad. & El. 340; 1 Nev. & P. K. B. 474; Will. 
Woll, & Dav. 125; 61.3. K.B.103; 1J.VP.214; 
112 BE. RR. 133. 

Annotutions :—Consd. R. v. Welchpool Corpn. (1876), 35 


L. T. 594. Refd. R. v. Birmingham (Reetor & Church- 
wardens) (1837), 1 J. P. 2113; WL ov. Leeds Corpn. (1841), 


11 Ad. & El. 512. 
652. -]|-—At the election of a town 


councillor, the ward alderman having examined the 








fully interfered with or its powers be 


m. Action by inhabitants — IUcyal 
application of funds 6b ma yor—— 
Whether Altorncey-Gencrul necessary 
parly.jJ—A bill will lie by some of the 
inhabitants of a municipality alleging 
an jllegal application of the funds by 
the mayor, which the council refused 
to interfere with. The A.-G. is not 
& necessary party, to such a sult.— 
ea vt. BOWES (1853), 4 Gr. 170. 

n. Notice of action.}—~A munic!pal 
council is not entitled like a public 
officer to & month’s notice before action 
brought against the municipality in 
respect of any act of the corpn.— 
HOpDGINS v. COUNTIES OF HURON & 
pean CORPN. (1866), 3 E. & A. 160.— 


0. Diversion of debentures from spcci- 
fied purpose — .4ction for restorution 
oy ratepayer.J—BROGDIN v. BANK OF 
rey a CANADA (1867), 13 Gr. 544.— 


Pande by ce for salary.) — 

HITAKEH ASON 

O. R. 63.—CAN. CESEU): a8 
q. Obstruction on highway—Remedy 

over against negligent third purty.| 

—The person who placed on ao high- 


Municipal Act, 1887 :—-Held: he was 
liable over to the corpn.—McKELVIN 
v. LONDON CiTy (1892), 22 O. Rh. 70. 
—CAN. 


r. Action against town clerk for 
moneys detained — Countercluim for 
salary.}—In un action by the town for 
moncy retained by the town clerk he 
is not entitled to counterclaim for 
salary.—TOWN OF SYDNEY v HILL 
(13893), 25 N.S. lt. 433.—CAN, 


t. Right of action by ah id 
compel refund of moneys illegally paid. -— 
PEASE v. TOWN OF MOOSOMIN & SARVIS 
(1901), 5 Terr. L. KR. 207.—CAN, 


a. To compel collection of debt 
by corporation.) ~ A ratepayer is nut 
entitled to bring into ct.a municipal 
corpn. & & person who is alleged to be 
indebted to the corpn., for the purpose 
of having it declured that the corpn. 
has wrongfully refrained from collecting 
the alleged debt, & that it is owing by 
the alleged debtor.--NORFOLK v. 
etal ( ie) re ae kK. Has 4 

_W. N. 12313 affd. . Cc. R. 283. 
—CAN : 


b 








For misappropriation of 


funds. }-—-If the property or funds of a 


municipal corpn. be iNegally or wrong- 


misused, & the officers of the corpn. are 
parties to the wrong or will not dis- 
charge their duty, any inhabitant, & 
particularly a taxable inhabitant has 
a right to take proceedings on behalf 
of himself & others similarly situated 
to prevent or avoid the ille or 
wrongful acts.— STEPHENSON v. COWAN 
61; TW.W.RTT2 7 30D. DR Gos 

7 e e @ y ’ * ° ° 6 o. 
—CAN, 


co. Statutory liability for damage to 
sheep by doy — Valuation a condition 
precedent. |-—-There ts not an immediate 
right of action against the municipality 
by a rson whose sheep have been 
injure But where the valuer has 
found the amount of the daniago, & a 
proper claim had been made, an action 
will Ife against the municipality if the 
sum found is not paid.—Hoe Lr v. 
TOWNSHIP OF ERNESTTOWN (1917), 
41 Q. L. R. 394 ; 13 O. W. N. 347 ; 
4l D. L. i 123.—CAN, 


d. Liabilily of councillors — Right 
of appceal.}—Where an interlocutor 
appears to affect the interests of each 
individual member of the corpn., any 
one member is by law entitled to aaa 

ainst it.—-GQRAY vo. FORBES (1838), 6 
C. ° & Fin. 356 4 7 k. hk. 43.---SCO a 


Part VII.—THE Borovucu. 


‘voting papers, declared P. duly elected, before two 
wo’clock on the day next but one after the day of 
‘election, pursuant to 1835 Act, s. 35; upon a re- 
examination of the papers he declared R. was 
elected, but such declaration was not made till 
‘after two o’clock :—Held: the latter declaration 
‘was a nullity, & the proper way of enforcing the 
yelection of P. was by mandamus to the corpn. 
‘to count his votes, & not by quo warranto against 
iR.—R. v. LEEDS CorRPN. (1841), 11 Ad. & El. 512 ; 
‘Arn. & H. 317; 4 Per. & Dav. 632; 10 L. J. Q. B. 
(112; 5J. P. 485; 5 Jur. 548; 113 E. R. 510. 
Annotations :-—Distd. R. v. Chester Corpn. (1855), 25 L. J. 
* Q. B. 61; R. v. Welchpool Corpn. (1876), 35 L. T. 594. 
efd. R. vw. St. Faith (1856), 4 W. R. 267; KR. v. Bangor 
Corpn. (1886), 18 Q. B. D. 319. 
653. —-—- ——.]— R. v. 22 


DuNN (1858), 


‘J.P. Jo. 68. 


“XVI, 
(1257-1262, 1267-1269, 1871-1878. 





.|—See, further, CROWN PRACTICE, Vol. 
pp. 300, 314, 315, 356, 857, Nos. 1132, 1133, 


Discretion of court to grant.|-—Sce CROWN 
PRACTICE, Vol. XVI., pp. 276 e¢ seq. 
_ Conditions precedent to issue.|— See CROWN 
Practice, Vol. XVI., pp. 279 ef seq. 
. To whom directed.|—See Crown PRACTICE, Vol. 
XVI., pp. 303 et seq., 333, 334. 

Notice of application.|—Sce 1882 Act, s. 225 (2). 


il. Purposes for which granted. 

Sce, generally, CROWN PracricE, Vol. XVI., pp 
808 et seq. 

Admission to office.]|—See, generally, CROWN 
PracricE, Vol. XVI., pp. 314, 315. 

~_-— Freemen.|—WSce Sect. 6, sub-sect. 2, ante. 

Election of officers.]— See, generally, CoRPORA- 
TIONS, Vol. XIILI., p. 322, Nos. 578, 579; CROWN 
PRAcTICE, Vol. XVI, pp. 314, 3153; KLEcTIONs, 
Vol. XX., pp. 120, 121. 

—-— Aldermen.]|-—Sce Sect. 2, sub-sect. 3, ante. 
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— Auditors.]—See Sect. 5, sub-sect. 4, B., 
ante. 
~ - ~ Councillors.|-—See Sect. 2, sub-sect. 2, A., 
ante. 
— Mayor.|]—WSce Sect. 2, sub-sect. 4, A., ante. 
Performance of rights & duties.|— See, generally, 
Crown Pracrice, Vol. XVI., pp. 316 et seq., 


318, 319. 

. As sanitary authority.|—Sce PUBLIC 
ILEALTH ; SEWERS & DRAINS. 
Holding meeting.|—Sce 
Vol. XII, p. 341. 

654. —-— Payment out of borough fund.]-— 
R. vo. GLOUCESTER CORPN., No. 516, ante. 

655. Publication of result of election.}-— Rh. v. 
Hancock, No. 379, ante. 

Restoration to office.|——-See, 
PRACTICE, Vol. XILI., p. 319. 

——~— Alderman.]-—Sce Sect. 2, sub-sect. 3, ante. 

656. Service in corporate office.|-— hk. v. 
HUNGERFORD (1707), 11 Mod. Rep. 142; 88 H.R. 
952. 

657. -—-—- Mayor.} — The ct. will grant rule 
for a mandamus to serve the office of mayor, upon 
an affidavit merely stating the election & refusal. 
—}t. v. SIMMONS (1783), 3 Doug. K. B. 237; 99 
K. R. 632. 

See, now, 1882 Act, ss. 34, 36. 








CORPORATIONS, 





gencrally, CROWN 


lil. Procedure. 
See, generally, CROWN PRAcTICE, Vol. XVI., pp. 
323 ct seq. 


(6) Certiorart. 
See, generally, CROWN Practice, Vol. XVI., pp. 
398 et seq. 
For what purposes granted—Statutory restriction. | 


—See 1882 Act, s. 220, &, generally, CROWN 
Practrick, Vol. XVI., pp. 486 ef seq. 
for a mandamus to ov. FREDERICTON Crry (1888), 27 


N. Lb. kt. 211.—CAN. 


654i. Performance of rights & duties 


‘Payment cut of borough fund.)- One 
who has a valid legal claim against a 
municipal corpn. has no right to a 
“mandamus to compel the muyor to 


sign a cheque for the amount although 
‘the council 


has passed ao resolution 


‘ approving payment over the mayor’s 


veto, because claimant has another 


’ adequate remedy, viz., to proceed by 


'13 8. Kh. 


> action 
‘ HOLMES v. 
» TL. R. 48.—CAN 


against the municipality.— 
BROWN (1908), 18 Man. 


e. Interference with discretion of 
corporation. |}—hx_ p. COULTON (1913), 
N.S. W. 106; 30 N.S. W. 


» W. N. 36.-—-AUS. 


MEE SAR 


i aes The ct. will not grant 
a writ of mandamus to compel a muni- 
cipal authority to approve a plan of 
sub-division where the authority has 
refused its sanction on the ground that 
the sub-division did not comply with 
the law, & has not exercised unreason- 
ably the discretion allowed by the 
statute.—-Morrer v. Rurran (1911), 
16 B. C. R. 342.—CAN. 

g. Production of books for audit. | 
—]t. v. LAUNCESTON CORPN., Ear p. 
AUDITOR-GENERAL (1923), 19 Tas. L. RK. 
7.—AUS. 

h. Z'o raise money — For educa- 
tional purposes.J—Re GALY SCHOOL 
TRUSTEES & VILLAGE OF GALT (1856), 


13 U. C. R. 511.—CAN. 


k. Teachers’ salaries.} — 
The board of school trustees of a 
town may be compelled by mandamus 
to raise the money for teachers’ 








‘gularies—MUNSON v. TOWN OF COL- 


‘LINGWOOD (1859), 9 C. P. 497.—CAN. 





l. For general purposes.) On 
J.—VOL. XXXITI. 


a large sum of moncy for general pur- 
poses, in this instance to build the gaol 
& ct. house :-—Qu. : whether the appct. 
as a ratepayer could claim a remedy by 
mandamus in such a case.—-R. v. 
MUNICIPAL COUNCIL OF BRUCE (1861), 
11 C. bP. 575.— CAN. 


m. 70 raise sinking fund for 
debentures—-Sinking fund requircd by 
bye-lauw.}--CLARKK ot.) PALMERSTON 
TOWN (1883), 6 O. Ri. 616.—CAN. 


hn. School estimates — To provide 
sum estimated.jJ— A mandamus nisi Will 
be granted to compel a city council to 
provide the sum required for school 
purposes for the year, according to the 
estimate furnished to them by the 
school trustees, although it uppceurs 
that steps had been taken to provide 
the said sum.—City OF TORONTO 
SCHOOL ‘TRUSTEES ¢. CITY OF ‘TORONTO 
CORPN. (1863), 20 U. C. RR. 302.-—CAN. 











Oo. Insufficiency of esti- 
yuate.] -- Where a school estimate is 
insufficient a mandumus cannot be 


granted to provide the sum mentioned 
in it.—-22e SANDWICH BOARD OF SCHOOL 
TRUSTEES & SANDWICH CORPN. (1864), 
24 U. C. R. 639.—CAN. 

p. Railway bonus— To compel cor- 
poration to hand over debentures for 
bonus to trustees—Imopossibility of com- 
pliance.J}—Re HAMILTON & NORTH- 
WESTERN Ry. Co. & COUNTY OF 
HALTON (1876), 39 U. C. R. 93.—CAN. 

qa. To fix remuneration of officer.|— 
Where a lock-up housekeeper cannot 
maintain an action for his services, no 
remuneration having been fixed by the 
council :—Qw. : whether the city 
council could be compelled by man- 
damus to fix the salary.—WOoDWARD 


r. T’o compel mayor to cxecute bye- 
law.J—-Where wa byec-law is @ breach 
of faith towards the electorate, an 
application for a mandamus to compel 
exccution by the mayor will be refused. 
Ke TOWN OF GALT, Scorr v. PATTER- 





SON (1908), 12 O. W. Rk. 6373; 17 
O. I. IR. 270.~— CAN. 
t. JZ'o compel nomination of arbi- 


trator.J-—-In the case of default by a 
municipality to name an arbitiator 
under Municipal Act, 1911, c. 170, the 
proper procedure is by way of man- 
damus against the municipality.— Re 
WALKER & MUNICIPALITY OF SOUTH 
ae (1913), 18 B. C. BR. 480.— 


a. Z'o compel submission to electors 
of liguor bye-law.] ~- Re STRATFORD 
LOCAL OPTION By -LAW (1915), 9 
O. W.N. 225; 35 O. L. It. 26.—CAN. 


b. -}—Re OWEN SOUND LOCAL 
OvTION BY-LAW (1915), 9 O. W.N. 
268; 35 O. L. R. 48.---CAN. 


c. Amendment of burgess list.) — 





Where a borough council, in the 
exercise of the authority, conferred 
Municipal Corporations Act, 1886, 


refuses to amend the burgess Hist, the 
ct. will not grant a mandamus to 
compel it to add to the list the name of 
uny person who cannot clearly show 
that he has a complete qualification.— 
HANLON v. WEST HARBOUR BOROUGH 
(MAYOR, COUNCILLORS & BURGESSES) 
(1888), 7 N. Z. L. I. 106.—N.Z. 
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d. 
T'o test validity of resolution.|\—Rh. v. 
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Sect. 8.—Legal proceedings: Sub-sect. 8, C. (b), (c), 
(d) & (e), D. (a) & (6), & E. Sects. 9 & 10. 
Parts VIII. & IX.) 


658. To test validity of charter.}] — R. v. | 
BoucueEr, No. 257, ante. 

See, generally, CORPORATIONS, Vol]. XIII., pp. 
297, 298. 

To remove order for payment out of borough 

fund.]—Sce Sect. 5, sub-sect. 1, B. (c), ante. 

659. Whether sole remedy.] — A.-G. 
v. DE WINTON, No. 497, ante. 
To remove order to raise borough rate.|— 
See RATES & RATING. 

Procedure.|——See CROWN PRACTICE, Vol. XVI, 
pp. 458 et seq. 

Costs.|— See, generally, CROWN PRACTICE, Vol. 
XVI., pp. 477 et seq. 
Liability of individual councillors.|—Sce 
Nos. 355, 356, ante. 

















(c) Quo Warranto. 

See 1882 Act, s. 225, & generally, CROWN 
PRACTICE, Vol. XVI., pp. 353 ef seq. 

Whether quo warranto or mandamus proper 
remedy.|—See Nos. 650-653, ante. 

660. For what purposes granted — To test cor- 
porate right.|—The ct. will grant an information 
against a mayor, for the purpose of trying a cor- 
porate right.—R. v. TENTERDEN (MAYOR) (1723), 
S Mod. Rep. 114; 88 E.R. 89. 

661. To test validity of election or appoint- 
ment—Not limited to corporate office.;—k. v. 
LIiGHuMORE, No. 505, ante. 

- Councillor.!—Sce Sect. 2, sub-sect. 2, 








A., ante. 
See, generally, CROWN PRACTICE, 
Vol. XVI, pp. 335 et seq. 

To test validity of incorporation.|—Sce 
CORPORATIONS, Vol. XIII, pp. 297, 298, Nos. 
287-290. 

662. To test validity of dismissal.] — The 
local board of L. consisted of nine members. Hh. 
was elected clerk of such board in Apr. 1857, & 
acted as such clerk until Sept. 1877, when a board 
of eight members dismissed him, & appointed J. 
in his place :—Held: as R. had been dismissed by 
persons having authority to dismiss him, a quo 
warranto ought not to issue to displace J.—#z p. 
RIcuARDS (1878), 3 Q. B. D. 368; 47 L. J. Q. B. 
498; 26 W. R. 695; sub nom. Re JONES, Ex p. 
RICHARDS, 38 L. T. 684; sub nom. R. v. JONES, 
42 J. P. 614, D.C. 
shia nighet :—Refd. Wood vo. East Ham U. D. C. (1907), 71 

Procedure.|—-See CROWN PRACTICE, Vol. XVI, 
pp. 862 et seg., 368 et seq. 

663. —--- To wnom directed—Mayor — To test 
UVLPUIGbG LAB Me Tat. UV. ANI NUIUN (ULAYOR), INO. 
660, ante. 

664. Costs—— Payable out of borough fund.|—— 
R. v. SUNDERLAND 'TOWN COUNCIL (1838), 2 J. P. 





LocaL GOVERNMENT, 


.|—See, generally, CROWN PRACTICE, Vol. 
XVI., pp. 371 et seq. 


(d) Scire facias. 

See, generally, CROWN Practrick, Vol. XVI., pp. 
245 et seq. 

665. Validity of charter—How tested—Whether 
by scire facias or certiorari.|—R. v. BOUCHER, No. 
257, ante. 

-.]|—See, generally, CORPORATIONS, Vol. 
XIII., pp. 297, 298. 


(e) Injunction. 

Jurisdiction of court.|—See, generally, INJUNC- 
TION, Vol. NAVITIL., pp. 363 ef seq. 

Ouster by provision of statutory remedy.]— 
See INJUNCTION, Vol. XXVIIT., pp. 367 et seq. 

666. For what purposes granted — Restraint of 
breach of trust—Between passing of Act—& date 
of coming into force.|—The ct. will not grant an 
injunction to restrain parties from proceeding to 
deal with property, whose right if it exists, depends 
upon the construction of a doubtful statute, where 
the granting of the injunction would for ever 
deprive them of an opportunity of exercising the 
right, especially if no irreparable mischief is to be 
apprehended from allowing them to proceed. 

The ct. has authority, under its general juris- 
diction, to interfere for the protection of property 
vested in the corpn. of a borough named in 1835 
Act, on the ground of breach of trust committed or 
threatened after the passing of that Act, although 
the time when the existing members of the govern- 
ing body corporate of such borough are to go out of 
office may not have arrived.—A.-G. v. LIVERPOOL 
CORPN. (1835), 1 My. & Cr. 171; 40 KE. R. 342; 
subsequent proceedings, sub nom, A.-G. v. ASPINALL 
(1836), 1 Keen, 513; (1887), 2 My. & Cr. 613, L. C. 
Annotations :—Expld. Greenhalgh v. Manchester & Birming- 

ham Ry. (1838), 3 My. & Cr. 784. Refd. A.-G. v. Wigan 

Corpp. (1854), 23 L. T. O. S. 433 A.-G. v. Avon Corpn. 

(1863), 33 Beav. 67. Mentd. Re Public Fortification Acta, 

Ez p. Hythe Corpn. (1840), 4 Y. & C. Ex. 55; Galbreath 

v. Armour (1845), 4 Bell, Se. App. 314 | Mill v. Hawker 


(1874), L. R. 9 Exch. 309; RR. v. Kensington Income Tax 
Comrs., Hz p. de Polignac, [1917] 1 K. B. 486. 


667. To restrain publication of minutes— 
Minutes alleged to be libellous—-Injunction refused.]| 
a v. EAST Ham Corpn., (1906), 70 J. P. Jo. 

See, further, LIBEL & SLANDER. 

Restraint of nuisance—As sanitary autho- 
rity.|;—See NUISANCE ; PUBLIC HEALTH. 

oer ae See, generally, INJUNCTION, Vol. 
AXVIIL., pp. 439 et seg. 

Whether Attorney-General a necessary party.|— 
See, generally, CROWN PRACTICE, Vol. XVI., pp. 
488 et seg.; INJUNCTION, Vol. XXVITI., pp. ray 








D. Practice and Procedure. 
(a) Discovery. 


See, generally, CORPORATIONS, Vo]. XIII., pp. 


gst 7 
502. 42] et seq. 
a a RE ERE SCR Oe ae ere one 
ea tae ace) es CounciL, [1905] 2 h. Jurisdiction.}— The jurisdiction 1. —— To restrain interference with 


PART VII. SECT. 8, SUB-SECT. 3.— 
C. (c). : Administration of 


e. kor what purposes granted — 


To test qualification for vffice.\—it. v. 22 b 7 Ue 264.—€ 


PINKSTONE (1888), 9 N.S. W. L. RR. 
201.—AUS. : 
{, ——— --—.]}--Re Woop (1867), 26 


U. C. R. 513.—CAN. 


CoRPN. (1841), 40. L. 1475 2 Leg, 


tep. 81; Jebb & B. 39.—IR 448.—AUS. 


of the master in chambers to grant 
& Quo warranto summons under Muni- 
cipal Act, 1883 (0.) 
Adin i Justice Act, 1885, 
&. 13.—-R. (k meets HOWLAND (1886), 


PART VII. Eee 8, SUB-SECT. 3.— 
- (@) 


k. For what — 
T'o restrain boro gb i 
requirements not com G, 
v. CAMBERWELL CoRPN,, [1907] V. L. R. 


councillors in exercise of official duties.) 
—~ MEARNS v. TOWN OF PRTROLIA 
CoRPN. (1880), 28 Gr. 98.-—CAN. 

m. —-— 7'o restrain use of premises 
for prohibited purpose — Action 
corporation desptte permit by public 
Officer.}—-CiITY OF TORONTO v. SOLWAY 
(1919), 46 O. L. R. 24; 16 O. W.N. 
306,—CAN 


is established by 





when statut i i tae ef eoaner Ie 
; 8 ory njury — ion 7] ratepayer.}-—- 
pied with. }J—A.-G HooPrpER v. NORTH VANCOUVER (B.C.), 


(1922) 1 W. W. lh. 


1249; 65D. L. Rh. 
286.—CAN, 


— 






Part [X.—Tur Quarter Sessions Borovuau. 


Interrogatories—tTo officers of corporate bodies— 
Whether allowed.|—See Discovery, Vol. XVIII., 
pp. 186, 187, Nos. 1372-1375. 

What interrogatories allowed.]— 
See DISCOVERY, Vol. 1XVIII., p. 192, No. 411. 


The answer.|—-See DISCOVERY, Vol. X.VIII., 
pp. 235, 236. 








(b) Enforcement of Judgments and Orders. 


See, generally, CORPORATIONS, Vol. XIII., pp. 
426 et seq. 


668. Whether enforceable against corporation 
lands.]—-Where an action lies against a corpn., qu. : 
whether they can exempt their lands from execu- 
tion by alleging that they are held only for the 
purposes of the borough under 1835 Act, s. 92.— 
DoE d. PARR v. ROE (1841), 1 Q. 13. 700; 1 Gal. 
& Dav. 220; 10 L. J. Q. B. 317; 5 J. P. 626; 6 
Jur. 101; 1138 E. R. 1299. 

669. -|—BRECON CORPN. v. SEYMOUR, No. 
327, ante. 

Whether property of new corporation liable to 


debts of predecessors.|—See Execurion, Vol. 
XXI., p. 4238. 





EH. Costs. 
See, generally, CORPORATIONS, Vol. XITI., p. 
428; PRACTICE. 
Of mandamus.|—Sce, generally, CROWN PRAC- 
-TICE, Vol. XVI., pp. 347 et seq. 
Of quo warranto.| — See, gencrally, CROWN 
PRACTICE, Vol. XVI., pp. 371 et seq. 


Of certiorari.|—WSee, generally, CROWN PRACTICE, 
Vol. XVI., pp. 477, 478. 
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Of injunction.|—See, generally, INJUNCTION, Vol. 
XXVIII., pp. 539 ef seq. 

670. Security for costs—-Whether ordered 
against informer—Action supported by corpora- 
tion.]—An informer cannot be called on, when 
suing for penalties, to give security for costs, 
although the corpn. of the borough where the 
action arises, are themselves supporting the 
eee v. BoYLE (1838), 2 J. P. 
qT LJ 

Whether ordered against corporation.]- 

oe CORPORATIONS, Vol. XIITI., p. 428, Nos. 1518, 
1519. 

Liability of individual members.]—-See Nos. 355, 
356, ante. 

Payment out of borough fund.]-—See Sect. 5, 
sub-sect. 1, B. (a) ii., ante. 

671. Recovery by solicitor — Whether retainer 
under seal necessary.|—It. v. Prusr, No. 542, ante. 

See, also, No. 518, ante, &, generally, CORPORA- 
TIONS, Vol. XIII., pp. 383, 384. 

672. —-— Solicitor also town clerk—What costs 
recoverable.|—Kt. v. PrRresT, No. 542, ante. 





SEcT. 9.—BYE-LAWS. 
See, generally, 1882 Act, s. 23; CORPORATIONS, 
Vol. XIII., pp. 325 et seq. 5 PUBLIC WEALTH. 


Sect. 10.—THE BOROUGH CIVIL COURT. 
See 1882 Act, ss. 175-185, & generally, COURTS, 
Vol. XVI., pp. 197 et seq. 


Part VIIl—-The County Borough. 


See 1888 Act, ss. 31-34, 170. 


678. Powers as urban district-—— Transfer of | 


powers under adoptive acts.]|—KIRKDALE BURIAL 
BOARD v. LIVERPOOL CORPN., No. 337, ante. 


Union of county boroughs.]-—-See 1888 Act, s. 55. 


Financial relations with county.|—Sce Part XIJI., 
Sect. 5, sub-sect. 4, B.. post. 


Part IX.—The Quarter Sessions Borough. 


See 1882 Act, ss. 150-153, 162-168, 171, 187, &, generally, MAGISTRATES. 


(1891), 12 N.S. W. duq. 78; 6 N.S. W. 
W.N. 149.—AUS. 


177.—CAN. 





PART VII. ele eee 3.— 


0. Whether enforceable against public 
buildings.|—The city hall in Winnipeg 
may be sold under execution against 
the city, & is shat patty to sale in 
pursuance of Mechanics’ Lien Act. — 

OARTHUR v. DEWAR (1885), 3 Man. 
L. R. 72,—CAN. 


PART VII. SECT. 8, SUB-SECT. 3.—E. 


4 
ke 


p. Security for costs — Whether 


| ordered against ratepayers.) — McAL- 


LISTER Vv. 
17 AN 


eee 
e 


O’MEARA (1896), 17 P. R. 


q. Liability of aldermen — Action 


: fo restrain acts beyond authority.j—- 


-G. v. HUNTER’S HILL BorRouGcu 


xr. Liability of disqualificd member.) 

Where deft. porsonally contested 
the election, but on its being moved 
against sent in a disclaimer, praying 
to be relieved from costs, because 
being duly elected he was obliged to 
accept the office under a penalty :— 
Held: no ground for such relicf.—R. 
CAN (1851), 2 C. L. Ch. 137.— 


t. Recovery by ratepayer ——- Action 
to test disqualification.|—VPé@rties are 
not to be discouraged from bringing 
cases of disqualification under tho 
notice of the proper tribunals by the 
peril of having to lose the costs neces- 
sarily incurred.—He CHARLES v. LEWIS 
& MCMAHON (1851), 2 O. L. Ch. 171, 


a. Action in good faith.) — 
oa v. KERR (1876), 23 Gr. 367.— 


he Se ee 


: .] — Where pitf. has 
good reason to believo an illegal act 
is contemplated by the corpn., he is 
justified in taking action, & should not 
be deprived of his costs.— PRINGLE v. 
STRATFORD (1912), 22 O. W. R. 215; 
ae W.N. 1293; 4D. J. R. 173.— 


0. Liability of corporation — Bye- 
law complained of since repealed.|— 
When a council, on being served with a 
rule nisi, repeals the bye-law com- 
plained of, they are still obliged to pay 
the costs of the application.—Re 
COLEMAN (1858), 9 C. P. 146.—CAN. 
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Part X.-—-The 


Secr. 1.--IN GENERAL. 
Former rural sanitary district.|—See 1894 Act, 
8. 21 (2). 
A county district.|——See 1894 Act, s. 2L (3). 
674. Vesting of property in — Well abutting on 
highway.|—STOKE PARISH COUNCIL Vv, PRICE, No. 
182, ante, 





SEcT. 2.-—-THE RURAL DISTRICT COUNCIL. 
SUB-SECT. 1.—IN GENERAL. 


Constitution.|---See 18904 Act, ss. 21 (2), 24 
(1), (7). 
Chairman.|]—See 1894 Act, ss. 22, 58. 
Disqualification.|—Scee 1804 Act, s. 46; 








Part. IT., Sect. 3, sub-sect. 2, ante. 
Vice-chairman.|—See 1894 Act, 5s. 59 (2). 
Councillors—Qualification.]---See 1894 Act, ss. 

20, 24 (4). 

Disqualification.|-—See IS9O4 

Part I1., Sect. 3, sub-sect. 2. ante. 
675. —-—- Number -— Jurisdiction of county 

council to ‘‘ fix ’’—May be fixed at previous 

number.|—R. v. WerEsr RIDING OF YORKSHIRE 





Act, s. 403 


Country CouNnciL, fae p. HemMswortH Poor LAw 


Union, No. 707, post. 
Election.|-—Sce 
p. 140. 
As guardians of the poor.}—See 1504 Act, 
s. 24 (3), &, generally, Poor Law. 

; Whether liable as surveyor of high- 
ways—Under Highway Act, 1835 (c. 50), s. 46.}/— 
Notwithstanding 1894 Act, s. 25, a rural district 
councillor is not a surveyor of highways, nor sub- 
ject to penalties under Highway Act, 1835 (c. 50), 
s. 46, for letting to hirea team to be used in repair- 
ing highways within the district of the council of 
which he is a member without any licence in writing 
from two justices of the peace, & for receiving 
payment from the council in respect. thereof.— 
BUCKLEY v. HANSON (18938), 77 L. T. 664; 62 
J. P. 119; 42 Sol. Jo. 198; 18 Cox, C. C. 658, 
D.C, 


ELECTIONS, Vol. NX., 





SUB-SECT. 2.—POWERS, DUTIES AND LIABILITIES. 

Powers & duties.|—-See, generally, 1SYL Act, 
ss. 25-27. 

677. ——— Promotion of bill in Parliament —- For 
compulsory acquisition of land & water rights. |— 
CLEVERTON v. ST. GIERMAIN’S UNION HWURAL 
SANITARY AUTHORITY, No. 687, post. 

In respect of particular matters.]—See the 
cross-references at the head of this Title. 





LOcAL GOVERNMENT. 


Rural District. 


678. Liabilities -Transfer of---Part of area 
turned Into urban district.|— Where a local autho- 
rity was, before 1894 Act, a board of guardians 
which had constructed a sewerage system, it was 
just as responsible as any private person for 
allowing sewage to escape therefrom to the injury 
of others, whether the injury consisted in fouling 
the water of a river in infringement of the rights 
of riparian owners or in depositing offensive 
matter on their land, & the liability of the guar- 
dians in this respect was by 1894 Act, s. 25, trans- 
ferred to rural district councils. The liability so 
transferred to a rural district council is passed on 
to an urban district council by an order which 
transfers to it the liabilities of a rural district 
council on part. of the rural district being turned 
into an urban. district..- JONES wt. LLANRWST 
URBAN Disrricr Councib, [TOLL] PE Ch. 398 3; 80 
L. J. Ch. 145; 75 J. P. 6S; stb nom. ISGOED 
Jones v. LuANRWsStT URBAN DisrrRicr COUNCIL, 
108 L. TR. 7513 27 T. L. RR. 1835 55 Sol. Jo. 125 ; 
9. G. R. 2223) subsequent proceedings, sub nom. 
Jones tv. LEANRWST URBAN DISTRICT COUNCIL 
(1912), 76 J. P. Jo. 248. 

Annotations :—Mentd. Re Porter, Ainphiett & Jones (1912), 
sl L. J. Ch. 5445 Re Roney, [1914] 2 K. B. 529: White 
¢. London General Omnibus Co. (1914), 58 Sol. Jo. 3393 
Seal v. Turner, (1915) 3 KB. 194, 

- As sanitary authority.|,—Sce SEWERS & 


DRAINS. 
Nuisance.) — See, generally, NUISANCE. 





SUB-SECT. 3.-—-CONTRACTS. 

See 1875 Act, s. 173, &, generally, CoRPORA- 
TIONS, Vol. XIII, pp. 378 et seq. 

679. Necessity for seal—Contract under Housing 
of the Working Classes Act, 1890 (c. 70).]— 
NIXON t. ErRiro URBAN District CoUNCIL, No. 
105, ante. 


SUB-SECT. 4.-—OFFICERS., 

See 1875 Act, gs. 190, &, generally, Part II., 
Sect. 6, ante. 

680. Clerk— Whether entitled to fulfil all duties— 
Clerk to council as highway authority.)—The K. 
rural district council were the successors to a rural 
sanitary authority & a highway board. Pitf., as 
clerk to the guardians, acted as clerk to the rural 
sanitary authority, &. on the rural district 
council coming into office, became clerk to the 
council in their capacity as sanitary authority. 
J. was clerk to the highway board, & on the council 
succeeding to the duties of the highway board, 


PART X. SECT. 2, SUB-SECT. 1. 


ad. Chairman —- Right to vote until 
sor appointed.|\—The outgoing 
chairman of a rural district council who 
has not been re-elected # member of 
the council at the triennial election, 
although entitled to continue in office 
until his successor has acecpted office 
& subscribed the required declaration, 
is not entitled at meetings of the new 
council to give an original vote in 
uddition to a casting vote.—kh. v. 
BENNETT, (1921) 2 I. Rk. 134.—IR, 
_ 6. Vice-chairman — Right to preside 
in absence of chairman.}— The vice- 
chairman of a rural district council in 
the absence of the chairman, took the 


chair at @ meeting of that body, «& 
continued present & willing to preside. 
Notwithstanding that the members 
elected another member to the chair: - 
Held: as long as the vice-chairman was 
present & willing to occupy the chair 
& act legally he was entitled to remain 
in the chair, & there was no power in 
the meeting while he was present to 
¢lect a chairman in hin place.-—R. v. 
BRENNAN (1916), 50 [. LL. I’. 68.—IR. 


PART X. SECT. 2, SUB-SECT. 2. 

{. Powers d& dutics —- rection of 
court house.}--—-Vhe et. refused a man- 
damus, ot the instance of the justices 
Of a district, to compel the district 
council to build a ct. house. —HuRON 


DISTRICT 
RK. 574.-—- 


Disrricr JJ. wv. HURON 
CoUNCIL (1848), 5 UU. Cc. 
CAN. 


g. Liabilitica -— For transactions of 
council's predecessora.}--MCKKK 0. 
HURON DistrRicr CoUNCIL (1844), 1 
U. &. RR. 368.--CAN., 


h. ——- —-—.}—The District Council 
Act, 1841, did not subject. a district 
council to be sued upon an Iim- 
plied asaumpsit by reason of any 
transaction between pltfs. & the 
justices in quarter sessions, or the 
treasurer of the district, before the 
existence of the council.—Low v. 
OTTAWA DistTRicr CouNcIL (1847), é 
U. C. R. 194.-—-CAN, 


Part X.—TuHE Rurav District. 


became their clerk as highway authority. The 
district council subsequently directed that several 
of the duties formerly done by pltf. as clerk should 
be done by J., but they did not modify, & did not 
propose to modify, pltf.’s salary or remuneration 
as clerk in any way. Pitf. claimed an injunction 
to restrain the council from preventing him acting 
as clerk to the rural district council so long as he 
was able & willing to perform the duties attaching 
to the office of clerk & remained clerk to the 
guardians. Injunction refused.—GENN v. IAST 
KERRIER RvurAL Districr Councin (1898), 62 
J.P. 215. 

681. Provision for performance of duties 
in absence—Production of minute book.J—R. v. 
ANDOVER RURAL Districr CounciL, Ex p. THORN- 
HILL, No. 682, post. 

Succession to other authorities—Effect on existing 
Officers.|—See 1894 Act, s. 81. 

Compensation on abolition of office.|] — See 
PUBLIC AUTHORITIES. 








SUB-sECT. 5.—MERKTINGS AND COMMITTEES. 

Meetings.|—See 1894 Act, s. 59; P. H. Act, 
seat Sched. 1, &, generally, Part II., Sect. 7, 
ante. 

Committees.]— See, generally, Part II., Sect. 8, 
ante. 

Joint committees.|—Sce 1894 Act, s. 57. 


Sect. 3.—BOOKS AND DOCUMENTS. 

Right of inspection.|—Sce 1894 Act, s. 58 (5). 

682. Duty of clerk to provide for — During 
absence.|—-When the clerk to a rural district 
council goes away, he should leave some person 
with authority to produce the minute book to 
any one entitled to see it.—R. v. ANDOVER RURAL 
Disrricr Councin, Ha p. TuoRNHILL (1913), 
i "a P. 296; 29 T. L. R. 4195 11 1. G. R. 996, 

683. ‘“* Documents ’’— Counsel’s opinion.] 
—A parochial elector of a parish in a rural district 
having threatened litigation against the council 
of the district, the council took the opinion of 
counsel as to their liability. The parochial elector 
claimed a right under 1894 Act, s. 58 (5) to inspect 
the case submitted to counsel & his opinion 
thereon :—Held: the case & opinion were “ docu- 
ments’ within sect. 58, but under the circum- 
stances the ct. would not enforce the parochial 
elector’s right of inspection by mandamus.—-Ki. v. 
GODSTONE RURAL CouNcLI, [1911] 2 K. B. 465 ; 
80 L. J. ik. 3.1184; 105 7.1. 207; 75 J. P. 418; 
27 TT. L. R. 424; 9 L. G. R. 665, D.C. 

Annotation :-—Consd. R. v. Hampstead B. C., fer p. Wood- 

ward (1917), 116 L. T. 213. 

684. Unless privileged—Counsel’s opinion 
concerning subject-matter of dispute—Dispute sub- 
ject of action.|—Appct. had commenced proceed- 
ings against one EK. with regard to an alleged tres- 
pass over his lands. I. presented a petition to 
the rural district council, calling upon the council 
to take action with regard to certain alleged rights 
of way over appcet.’s lands, & in consequence, the 
council took counsel’s opinion on a casé laid before 
him. Appct., as a parochial elector, claimed the 























PART X. SECT. 4, SUB-SECT. 1. 

k. Surtax.] — The surtax Pua 
uuder the surtax provisions of Rural 
Municipality Act is the property of 


the provinee, & a municipal counell has 
no right to use it for municipal purposes, 
although the Act provides for the usc of 
the munieipal macl inery for the purpose 


{Ol 


right under 1894 Act, s. 58 (5) to see the case & 
opinion :—Held : under the circumstances, he had 
no such right.—R. v. BRADFORD-ON-AVON RURAL 
Districr Councint, Ex p. THORNTON (1908), 99 
lL. T. 89; 72 J. P. 348; 61. G. R. 847, D.C. 

Annstation :~—Folld. R. v. Godatone R. C., [1911] 2 K. B. 


685. ——- —— 
action.|—R. v. 
683, ante. 
-|—See, generally 
XIITI., pp. 302 et seq. 





Dispute subject of proposed 
GODSTONE RURAL COUNCIL, No. 


Vol, 








CORPORATIONS, 


SrecT. 4.—FINANCE. 
SUB-SEcT. 1L.-—THE CoMMON FUND. 

See, generally, P. UW. Act, 1875, s. 229; Rares 
& RATING. 

How raised.|—Sce P. IH. Act, 1875, s. 229. 

686. ——~ Whether by district rate — Urban 
powers conferred on rural district.}—The Local 
Govt. Board, acting under P. H. Act, 1875, s. 276, 
made an order that the provisions of sect. 161, 
relating to lighting streets, etc., should be in force 
within part of the district of a rural sanitary autho- 
rity, & that the said authority should be invested 
with all the powers, rights, duties, capacities, 
liabilities, & obligations of an urban sanitary 
authority “under those provisions ’’ :—TI/eld : 
the effect of the order was to invest the said 
authority with the power of an urban authority 
to incur expenses under sect. 161, but not to apply 
to it the conditions as to rating applicable under 
sects. 207-211 to an urban authority, & inasmuch 
as the order did not declare the expenses incurred 
thereunder to be special expenses within sect. 229, 
they were to be treated as general expenses. 
Therefore a railway co. was liable to be assessed 
to any rate made for meeting such expenses on 
the whole, not on one fourth part only, of the net 
value of land occupied as a railway.—LANCASHIRE 
& YORKSHIRE Ry. Co. v. BOLTON UNION ASSESS- 
MENT COMMITTEE & GREAT LEViR OVERSEERS 
(1890), 15 App. Cas. 323; 60 L. J. Q. B. 118; 68 
L. T. 358; 54 J. P. 532, HW. OL. 

687. Payment out of—Expenses of promoting 
bill in Parliament.].-—A rural sanitary authority 
has no power to charge the rates with the expenses 
of promoting a bill in Parliament. 

A rural sanitary authority, being unable to 
acquire by purchase land & water rights necessary 
for the purpose of procuring a water supply for 
their district, which it was the duty of the autho- 
rity to do under the Public Health Acts, instructed 
their solr. to promote a bill in Parliament for the 
purpose of obtaining powers to purchase the land 
é& water rights compulsorily :—Held: the rural 
sanitary authority had no power to promote such 
a bill, & therefore their solr. could not recover his 
costs froza them.—CLEVERTON v, ST. GERMAIN’S 
UNION RuRAL SANITARY AUTHORITY (1886), 56 
lJ. Q. iB. 883 3 T. LR. 438. 

General expenses.|—-See VP. HW. Act, 1875, 
s. 229. 
—-— Highway expenses.|—Sce 1804 Act, 
s. 29; Lhanways, Vol. XAXVL, pp. 396, 397; 
Rares & RATING. 

er Urban powers conferred on rural 

district—No special provision in order.|—LAN- 


of collection. —COUNCIL O¥ RURAL MU- 
NICIPALITY OF SNIPE LAKE No. 259 v. 
MARTIN (Sask.), [1918] 1W.W.R. 841; 
revsd. 2 Sask. L. Kk. 46.—CAN. 
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1, 2 & 3: Sub-sect. 1.] 


- 
vY 
VUFhVsseavase ee 


ASSESSMENT COMMITTEE & 
sEERS, No. 686, ante. 


SUB-SECT. 2.— EXPENSES. 
expenses— Payable out of common 
ect. 1, ante. 


t, 1S75, s. 


General | ‘ 
fund.|—Sec Sect. 4, sub-seet. 

Special expenses.]—See P. HH. Ac 
1894 Act, s. 2Y. 
Drainage 


Provision of water supply.|—Sec WATER 


eyrst 
dai tows | 


SEWERS 


ae eee 


expenses. |—Sce 
JDRAINS. 


SUPPLY. 

689. —__-- Urban powers conferred on rural 
district —- No special provision in _ order.| — 
LANCASHIRE & YORKSHIRE Ry. Co. v. BOLTON 
Union ASSESSMENT COMMITTEE & GREAT LEVER 
OVERSEERS, No. 686, ante. 

Assessment of contributory place.! — Nee 
P. H. Act, 1875, ss. 229, 230. 

Assessment raised by rate.; — See 
Rates & RATING. 

690. Recovery before’ justices. -— 
Jurisdiction to refuse warrant-——Expenditure dis- 
approved by Local Government Board.)—DILLWYN 
v. DONNE (18809), 53 J. P. Jo. 52. 

691. Jurisdiction to adjourn ap- 
plication—Appeal to Local Government Board 
pending.}-—-A rural authority having incurred ex- 
penses in the execution of the P. H. Act, 15875, 
pursuant to sect. 229, purported to apportion 
them between certain parishes, & issued their 
precepts for the amounts due under the appor- 
tionments. The overseers of one parish having 
received notice of such apportionment, appealed 
to the Local Govt. Board under that sect. against 
such apportionment. Before the decision of the 
Local Govt. Board was made known application 
was made to justices under sect. 231 for a distress 
warrant to recover the amount of the precept. 
The justices adjourned the hearing of such appli- 
cation until the decision of the Local Govt. Board 
was made known:—Held: the justices were 
entitled to do so.—-R. v. Fox, kz p. PLyYMpron ST. 
Mary RvuRAL District Councir (1908), 90 I. T. 
90; 72 J.P. 331; 6L.G. R. 1068, D. Cc, 
saat yl a eee d ie rapion st. Mary RR. C. v. Reynolds 

_Private improvement expenses.]|—Sce DP. I. Act, 
1875, ss. 23, 41, 62, 150, 232; Higitways, Vol. 
AAVI., pp. 532 et seg., 535, 536; Sewers & 
DRAINS ; WATER SUPPLY. 























SUB-SECT. 3.—-BORROWING. 
See, generally, Part II., Sect. 9, sub-sect. 1, ante. 


PART X. SECT. 5, SUB-SECT. 1. 

1. Suit against council for debt — 
Debt must be shown to be legally tn 
curred.}--A district council cannot be 


subject-matter 


sucd upon the common money count 
on account stated, unless at least tho 
of the 
averred, & it is seen to be such as can 
by law create a debt from defts. to 


Sect. 5.—LEGAL PROCEEDINGS 
SuB-sECT. 1.—IN GENERAL. 


See, yenerally, Part II., Sect. 11, ante. 

692. Parties — Whether district or parish council 
—Trespass to roadside herbage.|—By an award 
under an inclosure Act the herbage on an occupa- 
tion road was sold by auction yearly by an auc- 
tioneer appointed by the inhabitants of the 
parish, or in default it was sold by the surveyor 
or surveyors of highways, & the money derived 
from such sale was, under the award, used in 
repairing the roads of the parish. An action was 
brought by the district council, as successors to 
such surveyors of highways, against deft. for 
damages & an injunction for wrongfully depasturing 
his cattle on the said road, the A.-G. being Joined 
on their relation :—Held: as the property in the 
said herbage was in the parish council, as repre- 
senting the inhabitants of the parish, who had the 
bencticial interest. in the said sale, which council, 
& not the district council, was held to be the 
proper pltf., & consequently only the interests 
of a small part of the community were involved 
& not those of the community at large, the A.-G. 
could not be joined as a pltf.—aA.-G. & SPALDING 
RURAL COUNCIL v. GARNER, [1907] 2 K. B. 480; 
761. J. kK. B. 965; 97 L. T. 486; 71 J. BP. 357; 
23-71. lL. R. 563; 5 L. G. R. O44. 

See, also, No. 182, ante. 

693. -— Whether Attorney-General joined. ]-— 
A.-G. & SPALDING RURAL COUNCIL t. GARNER, 
No. 692, ante. 

694. - --— Protection of public right of 
way.|—Pltf. council asked for a declaration as to 
a*public right of way & for consequential relicf. 
Deft., by his defence, admitted the claim as to 
part, but. denied it as to another part, & submitted 
that the action was not maintainable, the A.-G. 
not being a party. ‘She action was subsequently 
settled, judgment being taken on agreed minutes, 
the defence being withdrawn. At the hearing it 
was submitted on behalf of pltfs. that the action 
was rightly constituted :—Held: this was so, & 
in the circumstances the A.-G. was not a necessary 
party.—NEWTON ABBOT RURAL DISTRICT COUNCIL 
v. WILLS (1913), 77 J. P. 333. 

.|—See, generally, CONSTITUTIONAL 
Law, Vol. XI., p. 5133; CROWN PRACTICE, Vol. 
XVI., pp. 488 et seq. 

Protection of public rights of way.|—See 1804 
Act, 8. 26, &, generally, Higuways, Vol. XXVI,, 
pp. J91, 392. 




















SUB-SECT. 2.—ENFORCEMENT OF DUTIES. 
C-., generally, Part 1J., Sect. 11, sub-sect. 
ante. 
By county council—On application of parish 
councll.|—-See 1894 Act, s. 16 (1), (2), 26 (4). 
By Ministry of Health.|-—See P. Hl. Act, 1875, 
ss. 106, 299-302. 


plitfs. to be satisfied out of the funds 
of the district.—HvRON DISTRICT 
COUNCIL v. LONDON DISTRICT COUNCIL 
(1847), 4 U. C. R. 302.—CAN. 


account be 
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Part Xl.-—United Districts. 


See, generally, P. H. Act, 1875, ss. 279-285. 

_695. Expenses — How apportioned.}] — A pro- 
visional order of the Local Govt. Board confirmed 
by a local Act, provided that the expenses incurred 
by the joint board for the district should be 
defrayed out of a common fund to be contributed 
by the component districts in manner provided 
by P. H. Act, 1875, 8. 283, & that the contributions 
of certain of the component districts should be 
contributed & raised as if they were required to 


defray special expenses within P. H. Act, 1875 :— 
Held : on a special case that the joint board should 
apportion the contributions of the component 
districts according to the ratable values of the 
properties in such districts to be ascertained accord- 
ing to the valuation list.—DARENTH MAIN VALLEY 
SEWERAGE BoarD v. DARTFORD UNION GUARDIANS 
(1887), 19 Q. B. D. 270; 561. J. Q. B. 615; 57 
L. T. 233; 36 W. R. 43, D. C. 

Borrowing powers.|-—See P. H. Act, 1875, 5. 244. 


Part XII.--The County. 


SECT. 1.—IN GENERAL. 
Definition.|—See 1888 Act, s. 100. 
Administrative county.|—Sec 18SS <Act, 





8. 100. 


SECT. 2.--BOUNDARIES. 

See 1888 Act, ss. 50-63. 

696. Counties separated by river-— Medium 
filum rule applies.|— At the trial of a presentment 
for the non-repair of half a bridge, being a county 
bridge, the jury returned a special verdict showing 
that the bridge in Guestion is in the parish of 
G., which is partly in the county of R. & partly 
in the county of B.; that it is thrown over the 
Wye; & if that river had always been the 
boundary of those two counties, the part of G, 
parish on the B. side, the right bank, containing 
about 470 acres, would always have been in the 
county of B., & the duty of repairing one half of 
the bridge would have rested on the inhabitants 
of that county. These 470 acres had been taken 
to be part of the county of R.; & previously to 
the passing of Countics detached Parts Act, 
1844 (c. 61), whole of the bridge had always been 
repaired by the inhabitants of the county of KR. 
By 2 & 3 Will. 4, c. 64, a part of the parish of G., 
is described as an isolated part of LB., as locally 
situate in B., or R.3; & is by sect. 26 annexed to 
B. for the purpose of election for members to serve 
in Parliament. By Counties detached Parts Act, 
1844 (c. 61), from & after Oct. 21, 1844, every 
part of any county in England & Wales, which is 
detached from the main body of such county, 
shall be considered for all purposes as forming 
part of that county of which it is considered a 
part for the purposes of the election of members, 
etc., under the provisions of 2 & 3 Will. 4, c. 64. 
At the hearing, an amendment was made in the 
special verdict, by which it was conceded that the 
above-mentioned piece of 470 acres was the only 
part of G. parish to which the provision in 2 & 3 
Will. 4, c. 64, sched. M., could apply :—Held: 


in the absence of any words in the Act determining | 


PART XI. 


m. Hepenses — Liability of sepa- 
rated unit—Hapenses incurred when 
united.J—COUNTY OF WELLINGTON Uv. 
TOWNSHIP OF WATERLOO (1858), 8 
C. P. 358.——-CAN, 


2a  —- ————..] — Pitt. con- 


counties of H. & 
gravel road in B. 


tracted uuder scal 
¢ B., to construct a 
The countics were 
separated on Jan. 
pitf. could not afterwards sue the 
county of B. aoe for work oN an 
making the road.—KKINS v, : 
OF BRUCE CORPN. (1870), 30 U. Cc. Re 1 


the boundary on the side of the river, the ordinary 
rule applied, & the boundary of the two counties 
was the line of the midchannel of the viver.— 
R. v. BRECON (INHABITANTS) (1850), 15 Q. B. 813; 
4 New Mag. Cas. 121; 4 New Sess. Cas. 272 ; 
19 L. J. M. C. 208; 15 L. T. O. S. 482; 14 J. P. 
655; 15 Jur. 3851; 117 Je. RR. 665. 
lnnotations :-—Mentd. Lt. v. Glamorganshire JJ. (1849), 13 
BRB. 561; Rev. Esteourt (1855), 24d Lb. L. OLS. 290: Fee 
ee ae & Derbyshire County Councils (1890), 54 
» JOO. 


See, generally, WATERS & WATERCOURSES. 


SecT. 3.—THE COUNTY COUNCIL 
SUB-SsECT. 1.—IN GENERAL. 

Constitution.|—-Sce 1888 Act, ss. 1, 79. 

697. Status — Distinguished from municipal 
common law corporation.|-—1888 Act, s. 2, which 
provides that the council of a county is to be in 
the like position in all respects, as the council of 
a borough divided into wards, does not confer 
upon such county the powers of a corpn. created 
by charter, but merely assimilates the procedure 
of the one with that of the other.—LONDON 
Country CouNciIn v. A.-G., [1902] A. C. 165; 
71 iL. J. Ch. 268; 86 4b. T. 161; 66 J. P. 340; 
50 W. kk. 4973 18 T. LG. &. 298, LW. 3 affg. S.C. 
sub nom. A.-GQ. v. LONDON COUNTY COUNCIL, 
[190L] 1 Ch. 781, C. A. 

Annotutions :-—Mentd. A.-G. v. Wimbledon House state 

Co., [1904] 2 Ch. 34, A.-G. uv. Manchester Corpn., [1906] 

1 Ch. 643; A.-G. v. Mersey Ry., [1907] A. C. 415; A.-G. v. 

West Gloucestershire Water C'o., [1909] 2 Ch. 338 5. A.-G. 

v. Birmingham, Tame & Rea District Drainage Board, 

[1910] 1 Ch. 48; Vacher v. London Soc. of Compositors, 

{1912] 3 K. B. 547; A.-G. ov. Westininster City Council, 

[1924] 2 Ch. 416; Deuchar v. Gas Light & Coke Co., 

[1924] 2 Ch. 426; A.-G. v. Denby, [1925] Ch. 596. 

698. Functions — Whether administrative or 
judicial--Council as licencing authority.|—The 
County Council in determining applications for 
music & dancing licences are acting judicially, 
& are bound by the same principles as are binding 
on justices in determining questions which come 
before them for judicial decision. 

The London County Council delegated to a 
with the united | 48.—CAN. 

PART XII. SECT. 1. 


o. Selection of county town — By 
resolution—Bye-law not ind.spensable. | 
—Re IBsoN & PEEL Counry PRo- 
VISIONAL CORPN. (1860), 19 U. C. R. 
74.—CAN. 


1, 1867 :—Held: 


104 


Sect. 3.—The county council: Sub-sects. 1, 2 & 8, 
A., B., C. & D. (a).J 


committee of their body the hearing of appli- 
cations for music & dancing licences. The 
committee by a majority recommended that a 
licence which had been applied for should not be 
granted. Appct. thereupon applied to the County 
Council for a licence. At the hearing before the 
County Council certain members of that body, who 
were also members of the committee & had voted 
in the majority against granting a licence at the 
hearing before the committee, instructed counsel 
to represent them before the County Council & 
oppose the application for a _ licence. The 
councillors so instructing counsel were present 
at the hearing, but did not vote. The council 
by a majority refused the application for a 
licence :—Held: the presence at the hearing of 
those members of the County Council who had 
instructed counsel to oppose the application 
vitiated the proceedings, & a rule for a mandamus 
to hear & determine the application according to 
law was accordingly made absolute.—R. tv. 
LONDON CouNnTY CouNcIL, Ba p. AKKERSDYK, 
Exp. FERMENIA, [1892] 1Q. B.190; 61 L. J. M.C. 
75; 66 L. T. 168; 56 J. P. 8; 40 W. R. 285; 
8 T. L. R. 175, D.C. 
tnnotations :-—Apld. Royal Aquarium & Summer & Winter 
Garden Soc. r. Parkinson, [1892] 1 Q. B. 431. Consd. R. 
v LL. Cc. C.. Re Kmpire Theatre (1894), 71 L. T. 638; 
Frome United Breweries Co. vt. Bath JJ., (1926) A. C. 
586. Refd. R. vr. Budden Kent JJ. (1896), 60 J. BP. 
166; R. rv. London JJ.. Far p. Kerfoot (1896), 45 W. RR. 
583 Murray rv. Epsom L. B.. [1897] 1 Ch. 34; Rea. 
Howard Farnham Licensing JJ. (1902), 71 1. J. K. 3B. 


Ot. 

699. -.—— .,—At a meeting of the 
London County Council held for the purpose of 
hearing applications for music & dancing licences, 
upon pltfs. applying for a renewal of such a 
licence for a place of entertainment belonging to 
them, deft., a member of the council, stated that 
he had been to the place in question, & had wit- 
nessed a most indecent) performance there, & 
gave that as his reason for voting against the 
renewal. In an action of slander brought by pltfs. 
In respect of such statement, the jury found a 
verdict for pltfs.:—Held: (1) deft. was not 
entitled to absolute immunity from liability for 
the words spoken, the duties of the County Council 
in dealing with music & dancing licences being 
administrative. & not judicial; (2) deft. was not 
entitled to notice of action under Justices Pro- 
tection Act, 1s47 (c. 44), 5s. & 9, words spoken 
not being anything done within the meaning of 
those sects.—RoyaL AQUARIUM & SUMMER &« 
WINTER GARDEN SOCIETY v. PARKINSON, [1892] 
1Q. B. 4313 61 1. J. Q. B. 409; 66 LL. T. 513; 
56 J.P.404; 40 W. R. 450; 8 T. 1. R. 352, CL A, 
Annotations :-~— is to(1)  Consd. Barratt +. Kearns, {1905} 

1 K. B. 504. Apid. Attwood v. Chapman, [1914] 3 K. B. 

275. Consd. Everett v. Griffiths, [1920] 3 K. B. 163. 

Refd. kk. x. L. C. C., He Empire Theatre (1894), 71 L. T. 

638 > Hodson rv, Pare, [1899] 1 Q. BL 455: Tt. v. Russell, 

Ex yp. Morris (1905), 93 L. T. 407: Tenby Corpn. r. 

Mason, [1908] 1 Ch. 457: Burr vr. Smith (1909), 74 Le J. 

i B. S89; Rov. L. G. Board, Ex p. Arlidge (1913), 78 

at I ; 25 3 Rov LC. C., Br p. London & Provincial 

“ectric Theatres, (1915) 2 K. B. 466: Copartnership 

Farms v. Harvey-Sinith, [191s] 2 K. B. 405; Roff ev. 


British & French Chemical Manufacturing C : Gil 
[1918] 2K. 13. 677; Slack vr. Barr (1918), 82 9 be 
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700. -|/— A member of the 
London County Council sat & voted at the hearing 
of an application for a music & dancing licence 
which was refused. Several weeks previously he 
had attended a meeting of persons who afterwards 
served notices upon the council of their intention 
to oppose the application. At this meeting the 
witnesses it was proposed to call at the hearing 
were present & their evidence was discussed. He 
took no part in this discussion, but on being 
requested to do so explained the procedure before 
the licensing committee, & also said that assuming 
the facts to be as stated the matter should be 
placed before the committee, but he declined to 
give any opinion as to what importance the 
committee or council would attach to them. He 
took no further part in the meeting & the terms of 
the notices of opposition were not settled there, 
& he did not at any time take part in assisting to 
settle them or in advising thereon :—Held: the 
facts did not furnish sufficient grounds for inferring 
such bias in favour of the promoters as to dis- 
qualify the member from voting on the application 
& thereby to invalidate the council's decision.— 
R. ov. LONDON CouNTy CouncIL, Re EMPIRE 
THEATRE (1894), 71 L. T. 688; 11 T. L. R. 243 
39 Sol. Jo. 63; sub nom. R. wv. LONDON COUNTY 
COUNCIL, Fa p. EDWARDES, 15 R. 66, D. C. 








Annotation :-—WMentd. RK. rv. Huggins, Ae p. Clancy (1895), 
15 R. 203. 
701. ——— Whether ministerial —- Council as 
education authority.|—County councils in the 


exercise of their powers in respect of public ele- 
mentary education do not merely act: ministerially, 
& therefore they are liable to be sued for breach 
of contract, or for damages resulting from 
negligence in the performance of those duties.—— 
CHING v. SURREY County CouNcIL, [1900] 2 HK. B. 
762; 78 L. J. K. B. 9273; 100 L. T. 9403 Te 
J.P. 4435 25 T. LR. 702; 7 L. G. RR. 845; 
on appeal, (1910) 1 K. B. 736, C. A. 
al nnotations :—. Mentd. Morris vr. Carnarvon County Couneil, 
(1910) 1K. B. S405 Smith «. Martin & Kingston-upon- 


Hull Corpu., (1911} 2 K. B. 775; Gateshead Union v. 
Durham County Council, {1918} 1 Ch. 146. 


SUB-SECT. 2.—THE ALDERMEN AND COUNCILLORS. 

See, generally, 1888 Act, ss. 2, 75. 

Qualifications & disqualifications.|--—See 1888 
fae 8.703; Part VII., Sect. 2, sub-sect. 2, B. & C., 
ante. 

Penalties for acting when disqualified.!— See 

~ Act, s. 75, Part VII., Sect. 1, sub-seet. 7, C., 
ante. 

TMA, aise ELEcTIONS, Vol. XX., pp. 138, 

9, 

702. Liability for defamatory statements at 
meeting—-Council acting in administrative capacity. 
—RoyaL AQUARIUM & SUMMER & WINTER 
GARDEN SOCIETY v. PARKINSON, No. 609, ante. 


SUB-SECT. 3.—POWERS, DUTIES AND LIABILITIES. 
A. In General. 
703. Powers— Whether co-extensive with those 


of common law corporation.|—-LONDON COUNTY 
COUNCIL v. A.-G., No. 697, ante. 





Pratt +. British Medical Agssoen. 1919) 1 K. B. 244; 
Weld-Blundell t. Stephens, [1919] F K! LB. 520 é i ; | As to boundaries.]—-See Sect. 3, sub-sect. 3, 


Bath Compensation Authority, [1925] 1K. B. 685. T). (b), post. 


St ae eee seer Ae eS “. 








me ene ire 


membership.J--A township councillor 
being @ contractor with the county, & 
having been elected a deputy reeve :-— 
ffeld: Aisqualified for the county 
counclL.—R. (Lutz) oo. WILLLAMHON 
J P. NR. Y4.-- AN. 


ee eae nO 
PART XII. SECT. 3, SUB-SECT. 2. 


P. Warden — Must be a councillor.) 
ae Pp. ethos (1909), 39 N. BR. 


PART XII. SECT. 3, SUB-SECT. 8.—A. 


r. Defalcation of county treasurer — 
Accounts represented correct by audi- 
tora—-Audit accepled by council — 


q. Deputy reere contractor to county 
liability for misrepresentation.} 


- Disqualified for county — couneil 


Part XII.—-Tue Counry. 


704. —— To contribute to costs of private 
lerson—Defending public right of way—On default 
Mf district council.|—By 1894 Act, s. 26 (1), it is 
yhe duty of every district council to protect all 
dublic rights of way, & to prevent as far as possible 
he stopping or obstruction of any such right of 
way; & by sub-sect. 3 a district council may for 
the purpose of carrying the sect. into effect 
institute or defend any legal proceedings, & 
generally take such steps as they deem expedient : 
—Held: a district council might, under the powers 
conferred by the sect., contribute to the costs of 
the defence, of an action brought against a private 
Individual who had removed an obstruction in the 
assertion of an alleged public right of way.— 
R. v. NorroLK County Counctt, {1901] 2 K. B. 
268; 70 L. J. K. B. 575; 17 T. L. R. 43873 sub 
mom. KR. v. NORFOLK Country CouNnciL, Ea p. 
GREEN, 84 L. T. 822; 65 J. P. 454; 49 W. R. 
543; 45 Sol. Jo. 468, D. C. 
aulatoy ‘—Distd. Thornhill v. Weeks (No.#3), [1915] 1 

-_— To make bye-laws.}-—See 1888 Act, s. 16; 

generally, PUBLIC LIBALTH. 

As education authority.]—See, 

Epucation, Vol. XIX., pp. 554 et seq. 

Promoting & opposing bills in Parliament.] 

—See 1888 Act, 5. 15; Railway & Canal Tralfic 

(Provisional Orders) Amendment Act, 1891 (c. 12) ; 

oa Councils (Acts in Parliament) Act, 1903 
CoD): 

—--~ In respect of particular matters.|——See, 
further, the list of cross-references at the head of 
this Title. 

Transfer of powers to council—By Ministry of 
Health.|—See 1888 Act. ss. 4, 10. 

By order of county council.|—-See 1894 
Act, s. 26 (4). 
By statute.|—Sce Scct. 3, sub-sect. 3, B.. 





generally, 








post. 


Liabilities—As highway authority.|—See lliau- 
ways, Vol. XAVI., pp. 395, 396, 3Y8 ef seq. 


B. Powers etc. Transferred to Council. 

See, generally, 1888 Act, ss. 3, 28, 36, 38, 124. 

Disputes as to transferred powers & duties, sce 
1888 Act, s. 29. 

705. Transfer of liability -— Carries transfer of 
ancilary right—Road material for main road.|— 
A highway was duly declared a main road. Before 
that time the highway surveyor of B. parish was 
entitled to take gravel from a pit for repairs. 
The county council under 1888 Act, s. 11, claimed 
also to take from the gravel pit :—Held: the right 
to the gravel passed to the county council with the 
duty to repair the highway.—Re Nor¥oLK COUNTY 
CoUNCIL v. BITTERING HIGHWAY SURVEYOR (1894), 
58 J. P. 497, D.C. 

706. From borough of less than ten 
thousand inhabitants— Effect of existing contracts.| 
—By an agreement made in 1844 between the 
county of S. & the borough of W. it was agreed 
that the county & borough should unite for the 
purpose of providing a county lunatic asylum for 
paupers, to be erected at their joint expense in 
certain specified proportions, & an asylum was 
erected: accordingly. By an agreement in 1846, 
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the county of M. joined this union, & agreed to 
pay a specified sum in respect of the expenses 
already incurred & to be incurred in the erection 
of the asylum, & it was also agreed that these 
three bodies should contribute to the future 
maintenance of the asylum in certain shares. 
These three bodies thus became the joint owners 
of the asylum. By subsequent agreements, made 
in 1851, 1866, & 1869 respectively, the boroughs 
of O., B., & L. in the county of Salop were admitted 
to & joined this union, & became united witb the 
counties of S. & M. & the borough of W., for the 
purpose of using the joint asylum for their lunatics, 
each having a representative on the board of 
visitors. These agreements provided that these 
three boroughs should pay an annual rent to the 
treasurer of the asylum for the privilege of using 
the asylum, & they also provided that in case of 
aw dissolution of the union these boroughs should 
not be entitled to any right, claim, or interest in 
the asylum, & in consideration thereof should not 
be liable, during the continuance of the unicn, to 
contribute towards the expenses of the asylum. 
Fach of the three boroughs was, at the date when 
1888 Act came into operation, a quarter sessions 
borough with a population of less than 10,000 :— 
Held: (1) the liability of the boroughs of O., B., 
& L., under the above agreements, to provide 
for the maintenance, management of, & other 
dealings with the joint asylum, was not extin- 
guished, but was transferred under 1888 Act, 
sect. 38 (1), from the borough to the county 
council of Salop, but subject to the contracts 
which had been entered into between these 
boroughs & the visiting justices of the asylum ; 
(2) in a case stated under 1888 Act, sect. 29, the 
ct. has no jurisdiction to decide questions of 
adjustment of liabilities under sect. 62.—le 
SALOP Counry CouNciL (1891), 65 L. T. 416; 
56 J.P. 2138. D.C. 

Damage by rioters.|— See 1888 Act, s. 3 (xili); 
POLICE. 

Expenses of troops called in to quell riots.]— 
See Nos. 742, 743, post. 


C. Powers etc. Transferred to Joint Committees. 

Standing joint committee of council & quarter 
sessions.|— Sec Sub-sect. 5, C., post. 

Joint committees of councils.|-—Sce Sub-sect. 5, 
B., post. 


D. Control of Other Districts. 
(a) In General. 

As to election of councillors.|—See 189+4' Act, 
ss. 18, 46 (3), 47 (5), 48 (5), 59 (5) 3 Local Govern- 
ment (Elections) Act. 1896 (c. 1), s. 1, HLECTIONS, 
Vol. XX., p. 182, Nos. 1589. 

Power to fix number of rural district councillors 
or guardians.|—Sce 1894 Act, s. 60. 

707. -—— Power to refix at former number 
included.|—A parish which was an urban district 
was for the purpose of the election of urban district 
councillors divided into five wards, but for the 
purpose of the election of the guardians of the 
poor for tle parish who were seven in number it 
remained undivided, the guardians being elected 








-—~SIMCOE COUNTY v. BURTON (1898), | *. 


COUNTY 
25 A. R. 478.—CAN. 


Cc. P. 429.--CA 


ew (1870), 20 





Hian Court (1906), 12 O. L. R. 16; 
7 O. W. BR. 316.—CAN, 


a. Provision of offices & appoint: 


t. Power to dismiss officers.] — A 
new county couacil of a municipality 
may, before recognition on their part, 
dismiss the officers appointed by the 
preceding council, & such officers have 
no right of action against the munici- 
pality for their year’s salary.—HIcKFY 


ments for local master in Chancery.}— 
The office of a local master in Chancery 
is an office within Municipal Act, 1903, b, 
s. 506, which enacts that the county 
council shall provide proper offices for 
all officers connected with the High 
Ct. of Justice. -Fte Local OFFICES OF 


PART XII. SECT. 3, SUB-SECT. 3.— 
D. (a). 

Power to order new election of 

district councillors—District council not 

| duly constituted.|— Casual vacancies on 

a district council may be filled by co- 

option if the council co-opting is already 
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Sect. 3.—T'he county council: Sub-sect. 3, D. (a), 
(6) & (c), & E.; sub-sects.4 & 5, A., B. &C 


-] 
in one election for the whole parish. In these 
circumstances the county council made an order 
that for the purpose of the election of guardians 
the parish should be divided into the same five 
wards, & that of the seven guardians for the 
parish three of the wards should have one guardian 
each & the other two wards two guardians each :— 
Held: the order, notwithstanding that it re- 
affirmed the existing number of guardians for the 
parish, namely, seven, could properly be said to 
‘fix’? the number of guardians for the parish 
within the earlier part of sub-sect. 1 of 1894 Act, 
s. 60, & therefore, having been made for that 
purpose, in purporting to divide the parish into 
wards under the later part of sub-sect. 1 it was a 
valid order.—R. v. West RipING OF YORKSHIRE 
County CounciL, Ha p. WEemMswortrn Poor Law 
UNION, [1922] 2 K. B. 368; 92 L. J. K. B. 17; 
127 L. T. 1463; 863. P. 102; 20 L. G. R. 388, D. C. 

As to retirement of councillors.|—See 1894 Act, 
ss. 20 (6), 23 (6), 24 (4), 60 (2). 

As to transfer of powers—To other authorities.] 
See 1804 Act, s. 25 (1) (7). 

As to names of districts or parishes.]|— See 1894 
Act, ss. 24 (7), 55 (2) (8). 

To county council.|—See 1894 Act, s. 26 (A). 

Consent to legal proceedings.|—See 1804 Act, 
8. 26 (2). 

Control of parishes.|— See 1894 Act, ss. 9, 11, 
12, 17 (Y), 37. 

708. ——— Custody of parish documents- 
Extent of statutory power.]—1894 Act, s. 17 (8), 
provides that the county council shall determine 
any difference between the incumbent & church- 
wardens of a parish & the parish council regarding 
the custody of & access to public books, writings, 
& papers of the parish, does not repeal Tithe Act, 
1860 (c. 93), s. 28, which provides that whenever 
any person, other than the person legally entitled 
to the possession of the same, shall have possession 
of the sealed copy of any confirmed instrument 
of apportionment, it shall be lawful for justices 
to order such copy to be removed from the custody 
of the person holding it, & to be deposited in such 
other custody as the justices may think fit. The 
Justices, therefore, still possess the discretionary 
jurisdiction conferred on them by the latter sect., 
although the county council has already given a 
decision on the matter under the former section. 

1894 Act, s. 17 (8), only empowers the county 
council to make an order regarding the custody of 
or access to, books, documents, writings, & papers. 
The county council are nowhere empowered to 
make an order regarding a portion of a book, 
document, writing or paper. Certainly they had 
no power to do so in this case without an order 
of the Comrs. under Tithe Act, 1860 (c. 93), s. 26 
(DARLING, J.).—V'ox v. Pert, [1918] 2 K. B. 196 : 
87 L. J. K. B. 929; 119 L. T. 187; 82 J. P. 252; 
16 L. G. R. 674, D. C. 











(b) Alteration, Creation and Division of Areas. 

~-- ~~~. Act, ss. 57, 59, 60; 1894 LAULy dS. OU, 
al 42, 54, 55, 69, & generally, Part II., Sect. 12, 

nee. 

709. Alteration of boundaries—Power to alter— 
Includes power to amend Act of local or personal 


duly constituted. The district council, 
not being duly constituted, cannot 
co-opt, & the county council has power 
to order a new election for the vacant 
seats on the district council.—R. ». 


PART XII, SECT. 3, SUB-SECT. 3.— 
D. (b). 


&. Detaching township from high school 
district.|}—A county council has power 
to detach a township from a high 
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nature -— Though public general Act.] — Under 
Local Acts, land in the parish of St. Pancras, 
London, was purchased as a burial ground for 
the parish of St. George, Bloomsbury, &, on conse- 
cration, became part of the latter parish. By an 
Order in Council burials were discontinued in 
the burial-ground, & the parish of St. Pancras 
subsequently applied to the London County 
Council, under 1888 Act, s. 57, for an order trans- 
ferring the burial-ground from the parish of St. 
George, Bloomsbury, to the parish of St. Pancras, 
& the council gave notice of their intention to 
hold an inquiry under the Act. On an application 
for a prohibition to the council:—Held: the 
power of the County Council to amend, by scheme 
or order, any local or personal Act extends to the 
amendment of any portion of an Act, whether 
public & general or local & personal, provided the 
portion amended is of a local & personal nature ; 
the clauses of the local Acts which related to the 
burial-grouhd were of a local & personal nature ; 
&, consequently, the County Council had authority 
to entertain the proposal & make an order. 

Qu.: if prohibition would lie in such a case.— 
R. wv LoNDon Country Counci, [1893] 2 Q. B. 
454; 68L.5.Q.B.4; 691. T. 580; 58 J. P. 21; 
42 W. R. 1; 9 'T. L. R. 601; 37 Sol. Jo. 669 ; 
4 R. 531, C. A. 


Annotation :-—Refd. R. v. Electricity Comrs., Fa p. London 
Electricity Joint Committee Co. (1920), Ltd., [1924] 


1k. B. 171 

710. Costs of inquiry.] — 1894 Act, sect. 
72 (4) provides that where a county council 
holds a local inquiry under that Act or under 
1888 Act, on the application of any inhabitant of 
1 district, the expenses incurred by the county 
council in relation to the inquiry, including the 
expenses of any committee or person authorised 
by the county council, shall be paid by the council 
of that district :—Held: a district council is not 
liable under that sect. to pay for the remuneration 
of a barrister appointed by a county council to 
hold a local inquiry under 1888 Act, sect. 57.— 
MIDDLESEX COUNTY COUNCIL v. KINGSBURY 
Unrspan Districr CouNCcIL, [1909] 1 K. B. 554; 
781. J.K. B. 442; 100 L. T. 421; 73 J. P. 158; 
25 'T. L. R. 256; 53 Sol. Jo. 227; 71. G. R. 4638, 
C. A. 

—-_—- Effect on powers of statutory undertakers — 
Water company.|—-See WATER SUPPLY. 

See, generally, BOUNDARIES, Vol. VII., pp. 265 
et seq. 

711. Formation of district — Urban district— 
Whether “local government district ’’—Within 
Metropolitan Commons Act, 1866 (c. 122).|—RK. v. 
BARNES, fa p. RATCLIFF (1896), 13 T. L. R. 25, 
D.C. 

See, generally, COMMONS, Vol. XI., pp. 88 ct seq. 

712. Undue exercise of power — Remedy— 
Whether prohibition lies.|—ht. v. LONDON CoUNTY 
CoUNCIL, No. 709, ante. 

Financial adjustments.|—See 1888 Act, 3. 62; 
1894 Act, ss. 68, 70, d& generally, Part II., Sect. 





12, sub-sect. 3, ante. 


(c) Enforcement of Duties. 
By district council—On complaint of parish.|— 
See 1894 Act, ss. 16, 19, 26, 63. 
713. Right of district council to be 
heard.|—R. v. HUNTINGDONSHIRE COUNTY COUNCIL 








school district without the consent of 
that township or of the other town- 
ships included in the bigh school 
district in question.—RHe ILSON & 
COUNTY OF ELGIN (1894), 21 A. R. 
585 7 24 Ss. C. R, 706.—CAN. 
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1902), County Council Times Supplement 44; 


‘ited in Halsbury’s Laws of England, Vol. XVI. 
>. 150, n. 


E. Delegation of Powers. 

To county justices in petty sessions.]|—Sce 1888 
Act, 8. 28 (2), (3); d&, generally, MAGISTRATES. 

To district councils.|—Sce 1894 Act, s. 64; &, 
yenerally, Parts V., X., ante. 

To committees.|— See Sub-sect. 5, post. 

Powers under particular Acts.|——Sce the list of 
sross-references at the head of this Title. 


SUB-SECT. 4.—PROCEEDINGS. 


See 1888 Act, s. 75; &, generally, Part VII., 
Sect. 2, sub-sect. 1, D., ante. 


Quarterly meeting.|—Sce 1888 Act, s. 75; 
County Councils (Mlections) Act, 1891 (c. 68), 


3. 1 (3); County Councils (Elections) Amendment 
Act, 1900 (c. 13), s. 2. 

714, Admission of public.] — Tenby Corpn. v. 
Mason, No. 370, ante. 

_ Admission of reporters.}—See, now, Local Autho- 
rities (Admission of the Press to Meetings) Act, 
1908 (c. 43). 

715. Proceedings as licencing authority—Avoid- 
ance by presence of biassed members—Though 
member does not vote.|--It. v. LONDON COUNTY 
COUNCIL, We p. AKKERSDYK, Wx p. FERMENIA, 
No. 698, ante. 

716. ——- Evidence of  bias.|] — lh. v. 
LONDON County CounciL, e EMPIRE THEATRE, 
No. 700, ante. 

717. Defamatory statements at meeting—Coun- 
cil exercising administrative function—Liability of 
member.|—Royval AQUARIUM & SUMMER & 
ae GARDEN SOCIETY v. PARKINSON, No. 699, 
QAiite. 


SUB-SECT. 5.-—COMMITTEES. 
A. In General. 

See, generally, Y888 Act, ss. 75, 823; Part VIL, 
Sect. 2, sub-sect. 1, K., ante ; &, generally, Part IL., 
Sect. 8, ante. 

Finance committee.}|—-Sce [S88 Act, s. 80 (1), (3). 
_ Public health committee.| -Sec Housing, ‘Town 
Planning, etc., Act, 1909 (c. 44), s. 71 
generally, PUBLIC HEALTH. 

Committees for particular purposes, see the 
cross-references at the head of this Title. 





B. Joint Committees of County and Other 
Councils. 

Particular counties.|—See 1888 Act, ss. 46 (2), 
(3), (7), 47, 

718. Finance — Application of common fund — 
Promotion of bill in Parliament.|—By a pro- 
visional order of the Local Govt. Board made in 
pursuance of 1888 Act, s. 14, & confirmed by 
Local Government Board’s Provisional Orders 
Confirmation Act, 1893, a joint committee called 
the West Riding of Yorkshire Rivers Board, 
consisting of members of the county & county 
borough councils, was constituted for the purpose 
of enforcing the provisions of the Rivers Pollution 
Prevention Act, 1876 (c. 75), & the expenses 
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incurred by the board were to be defrayed out of 
a& common fund to be contributed by the con- 
stituent authorities. The board proposed to 
bring into Parliament a bill to extend their powers. 
The ct. granted an injunction to restrain them 
from applying any moneys produced by contribu- 
tions towards the payment of any costs or expenses 
In or in relation to the preparation, introduction, 
or promotion of the bill, unless & until authorised 
by lawful authority so to do, & from employing 
at the expense or upon the credit of the board 
any of the servants or officers of the board or 
other person for the purposes of the promotion of 
the bill. —A.-G. v. West Riping oF YORKSHIRE 
ae Boarp (1905), 69 J. P.177; 3 1. G. R. 
Od. 





C. Standing Joint Committee of Council and 
Q@uarler Sessions. 

Sce ISS Act, ss. 9, 0, 

719. Relations with county council — Jurisdic- 
tion in regard to accommodation of quarter sessions. | 
—Certain questions arose betweea the S. county 
council & the standing joint committee in respect 
of the transfer or non-trausfer of certain powers 
& duties with regard to the management, main- 
taining, & repairing of the following classes of 
buildings: the Shire Hall at 'T. & the cts. at W., 
buildings cach containing under one roof the cts, 
used for assizes, for the sittings of the county 
council, quarter sessions & petty sessions, the 
high sheriff's room, the grand jury room, & the 
judges’ lodgings. Also, of various petty sessional 
ct. houses, justices’ rooms, police stations, & lock 
up houses in different parts of the county. These 
questions had reference to the points whether the 
power & duty of managing, controlling, main- 
taining, or repairing the above ct. buildings, or 
any of them, was transferred to the county council 
or to the standing joint committee, & as to which 
body was transferred the power & duty of acquiring 
additional buildings for the like purposes 5; & as 
to whether the power of determining expenditure, 
vested in the standing joint committees by 1888 
Act, s. 30 (8), enables that couimittee to repair, 
erect, or acquire ct. buildings without previous 
application or intervention by the county council, 
or whether such power only enables them to do 
so on the default of the council to provide proper 
accommodation; & also as to which body is 
transferred the power of making standing orders 
& regulations as to the management of the said 
buildings :—Held: (1) all the questions ought to 
be answered in favour of the standing joint 
committee ; because, though the property in the 
buildings is vested in the county council, yet by 
1888 Act, s. 30 (3), the standing joint committee 
have complete control of all the questions arising 
within the sub-sect.; &, with respect to all 
buildings & premises which are within the pur- 
view of the sub-sect., all questions with regard to 
them, or to anything incidental to them, are to 
be determined by the standing joint committee, 
& it is their duty to say what expenditure shall 
be required, & then, upon requisition, the county 
council are to supply the funds, & it is the duty 
of the county council to obey the requisition & 
pay the money; (2) as to the power of making 
standing orders & regulations for the management, 
& control of such buildings, that power is con- 
ferred on both bodies of making such standing 


eR SR herr en reese settee TE st REEL ct 


eae XU. SECT. 8, SUB-SECT. 4. 

- Place of meeting — 
necessarily county yistie — Byetaw 
authorising other venue.}—Re PAFFARD 


& COUNTY OF LINCOLN CORPN. (186 4), | 
24 U. C. R. 16.—CAN 

e. Power to rescind previous re- 
scinding resolution—Where no standing | 1. R. 63.—IR. 


orders to contrary.}—WEIR v. FERMA- 
: NAGH CouNnTY COUNCIL & ENNISKILLEN 
RurRAL Disrricr Councin, (1913] 1 
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Sect. 83.—The county council: 
4: Sub-sects. 1, 2, 3, 4 & 5. 
«1.J 


orders, provided that such orders do not conflict 
with each other.—Re LOCAL GOVERNMENT ACT, 
1888, Hx p. SOMERSET COUNTY COUNCIL (1889), 
58 L. J. Q. B. 513; 61 L. T. 5123; sub nom. Re 
SomERSET County Councin, 54 J. P. 182; 5 
T. L. R. 712, D.C. 
Annotations :—As to (1) Consd. Standing Joint Committee 
for County of London v. L. C. C. (1911), 104 L. T. 923. 
Refd. Glamorgan Coal Co. v. Glamorganshire Standing 


Joint Committee, Powell Duffryn Steain Coal Co. vw. 
Same, [1916] 2 K, LB. 206. 


720. — .|—As between the London 
County Council & the standing joint committce, 
the London County Council has, subject to the 
approval by a Secretary of State of any scheme 
made in that behalf, the power & duty of deter- 
mining whether any & what new site shall be 
acquired for the accommodation of quarter 
sessions in the county of London. The power & 
duty of determining the accommodation to be 
afforded on such site or sites has been trans- 
ferred & is vested in the standing joint committee ; 
& such accommodation is to be provided by 
the London County Council.—LonDOoN CouNTY 
STANDING JOINT COMMITTEE v. LONDON COUNTY 
Councin (1911), 104 1. T. 923; 75 J. PB. 455; 
27 T. L. R. 567; 9 1. G. R. 1239, D.C. 

721. Contracts for employment of extra 
police.|—Riots occurred in connection with strikes 
of workmen at pltfs.’ coal mines. The police 
force of the county being unable to cope with the 
disturbances, the chief constable with the autho- 
rity of the magistrates of the petty sessional 
division, telegraphed for the military to be sent 
down, but the Home Secretary instead sent some 
metropolitan police. The chief constable also 
made agreements under Police Act, 1890 (c. 45), 
s. 25, with the police authorities of other counties 
& boroughs for the supply of extra police. These 
agreements contained provisions for the housing 
& feeding by the aided authority of the imported 
police, Pltfs. at the request of the chief constable, 
provided housing accommodation & meals for a 
number of the police so brought into the county 
& for the metropolitan police. The standing 
joint committee, who were the police authority 
for the county, expressly repudiated liability in 
respect of the metropolitan police on the ground 
that their assistance had not been requested. In 
an action by pltfs. against the standing joint 
committee & the county council to recover the 
expenses so incurred by them for housing & 
feeding the imported police :—Held: (1) defts. 
were liable for the expense of housing & feeding 
the police other than the metropolitan police, the 
evidence showing either that the chief constable 
had antecedent, authority from the standing joint 
committee to make the necessary contracts 
under 8. 25 of the Police Act, 1890, for bringing 
them in & for housing & feeding them, or that 
the standing joint committee had ratified his 
acts; but (2) defts. were not liable in respect of 
the metropolitan police, the standing joint com- 
mittee not having asked for their assistance & 
having repudiated all liability in respect of them ; 
(3) (PICKFORD, L.J. & Bray, J.) the standing 
joint committee had power to enter into the 
contracts so as to bind themselves, & they were 
therefore nightly sued upon them, the county 
council being properly joined as parties to the 
action as they were the persons who would have 
to pay the amount found due & against whom 
an order for payment might be necessary ; 


Sub-sect. 5, C. Sect. 


Sect. 5: 











LocaL GOVERNMENT. 


(4) (PHItLIMoRE, LJ.) tho contracts were ty 
contracts of the county council though made by 
the standing joint committee, & the latter we. 
properly made parties to the action’ as it wag 
convenient that the matter should be decided in 
the presence of the committee who actually 
made the contracts.—GLAMORGAN COAL Co. y, 
GLAMORGANSHIRE STANDING JOINT COMMITTER, 
POWELL DUFFRYN STEAM COAL Co. v. GLAMORGAN- 
SHIRE STANDING JOINT COMMITTEE, [1916] 2 K. 33. 
906; 85 L. J. K. B. 11938; 114 L. T. 7173; 80 
J. P. 289; 32 T. L. R. 298; 14 L. G. BR. 419, 
C. A. 
Mentd 


Annotation :-—Generally, . Glasbrook v. Glamorgan 

County Council, [1925] A. C. 270. 

722. Settlement of disputes by case stated 
—-Must be based on actual occurrences.|—Jvc 
CARDIGAN CouUNTY COUNCIL (1890), 54 J. P. 792. 

723. ——— Jurisdiction to determine police 
districts.|—The control over the division of a 
county into police districts is, under 1888 Act, 
vested in the standing joint committee of the 
county.—Re Local GOVERNMENT ACT, 1888, 
Lz p. LEICESTERSHIRE COUNTY COUNCIL & 
STANDING JOINT COMMITTEE OF LEICESTER 
Country, [1891] 1 Q. B. 538; 60 L. J. M. C. 45; 
64 L. T. 25; 39 W. R. 1603; 17 Cox, C. C. 205 ; 
sub nom. Re PoLice Districts, Lx p. LEICESTER- 
sHIRE Country CounciL, 7 T. L. R. 613 55 
J.P. Jo. 87, D.C. 

724, Liability for expense of extra police— 
Metropolitan police employed on strike duty— 
Police sent on request for troops.] — GLAMORGAN 
CoaL Co. v. GLAMORGANSHIRE STANDING JOINT 
COMMITTEE, POWELL DUFFRYN STEAM COAL Co. 
v. SAME, No. 721, ante. 

725. —-— Power of chief constable to make 
binding contract.|-—GLAMORGAN CoaAL Co. v. 
GLAMORGANSHIRE STANDING JOINT COMMITTEE, 
POWELL JUFFRYN STEAM CoAL Co. v. SAME, 
No. 721, ante. 





Sect. 4.— OFFICERS AND SERVANTS. 
SuB-SECT. 1.—THE CLERK OF THE PEACE AND 
OF THE COUNTY COUNCIL. 

See, generally, MAGISTRATES. 


SuB-SEcT. 2.—THE COUNTY 'TREASURER. 


Appointment & removal.]—Sce County Rates 
Act, 1738 (c. 29), ss. 6, 11; 1888 Act, ss. 3 (x), 
75 (16) (e). 

726. Incompatible office — Alderman & justice 
of city within county.|—(1) A statute directed the 
payment of county rates to a person to be 
appointed by the justices’ county treasurer, he 
first giving sufficient security to the justices to be 
accountable to them for the moneys which he 
shall so receive. The giving of the security is 
not a condition precedent to the vesting of the 
office of the treasurer in the person so appointed, 
or to his liability to account. 

(2) An alderman elected by the whole corporate 
body, does not vacate his office by the acceptance 
of an incompatible office conferred upon him by 
a sclect body. Semble: such second appointment 
is void.—R. v. PATTESON (1832), 4 B. & Ad. 9; 
1 Nev. & M. K. LB. 612; 1 Nev. & M. M. C. 488 ; 
2L. J. K. B. 33; 110 EH. WR. 358. 

Annotations :—As to (2) Refd. R. v. Cheshire JJ. (1840), 

4 J. P. 122; Worth v. Newton (1854), 10 Exch. 247; 

R. v. Douglas (1898), 46 W. R. 377. Generally, Mentd. 


Arkwright v. Cantrell (1837), 7 Ad. & El. 565; Davis v. 
Pembrokeshire JJ. (1881), 7 Q. B. D. 5138. 


Part XII.—Tur County. 


Duties.}—See County Rates Act, 1738 (c. 29), 
ss. 7,93; 1888 Act, ss. 32 (8), 67, 80. 

727. ——— In respect of sums payable by other 
counties—Whether bound to recover.|—(1) A 
bond given by a county treasurer pursuant to 
County Rates Act, 1738 (c. 29), with a condition 
for the performance of his duties as county 
treasurer, renders him liable in respect of a breach 
of duty created by Act of Parliament passed 
subsequent to that under the authority of which 
the bond is taken, but before the taking of the 
bond. 

(2) 43 Geo. 3, c. 47, ss. 9, 16, 17, casts certain 
duties upon a county treasurer: among them, 
that of transmitting to other county treasurers 
accounts of money paid by him in pursuance of 
the Act, & which it is the duty of the other county 
treasurers to reimburse him :—-Held: it is no 
part of the duty of the county treasurer to demand 
or recover such money from the other county 
treasurers. Nor is it any part of the duty cast 
upon the county treasurer, after he has duly 
transmitted such account to the other county 
treasurers, & payment has not been made, to 
notify to the sessions the fact of the transmitting 
to, & of the non-payment by, the other county 
treasurers. Nor, where he has paid to another 
county treasurer a sum chargeable to a parish in 
his own county, is it a part of his duty to obtain 
from the justices at sessions an order upon their 
parish officers to reimburse him.—Farr v. LLOLLIs 
(1829), 9 B. & C. 315; 4 Man. & Ry. K. B. 230; 
SL. J. O.S. M. C. 14; 109 K. R. 117. 

728. In respect of sums paid to another 
county—-Chargeable on individual parish.|—F ARK 
vw. LLouuis, No. 727, ante. 

729. Payment improperly ordered.|-—-{t. v. 
SAUNDERS, No. 739, post. 

730. —~— Order irregular in form — Whether 
ground for  disallowing.|—Some disturbances 
having occurred during a contested election, the 
justices appointed special constables, whose ex- 
penses were subsequently directed to be paid. 
The orders for payment were not made at special 
sessions as required by Special Constables Act, 
1831 (c. 41), s. 138, & in form they were mere 
directions to the county treasurer to pay specified 
sums. Payment was made by him, & his account 
was afterwards allowed at the quarter sessions. 
It was held that the order not having been made 
at a “' special session held for the purpose ’’? was 
invalid ; but. the ct. being of opinion that there 
was no objection to the order in point of form, & 
that the treasurer was therefore justified in paying 
it, & taking into consideration the fact that the 
money had been paid, & the account allowed, 
discharged a rule which had been obtained for a 
writ of certiorari to bring the order up to be 
quashed.—_R.  v. NeEwsorouai (Lorp) (1869), 
L. R. 4 Q. B. 585; 10 B. & S. 586; 388 L. 5. M.G. 
129; 17 W. R. 861; sub nom. R. v. CARNARVON- 
SHIRE JJ., 20 LL. T. 818. 

Annotations :-—Refd. R. v. S PoC 2» R5 QT. 

466. Mentd. Rh. . sehen Cube it 13 aa ae . 
. Enforcement—Whether by mandamus, in- 
dictment or attachment.|—See Crown PRACTICE, 
Vol. XVI, p. 298, No. 1113. 
731. Liability—For illegal payment.|—RK.  v. 
SAUNDERS, No. 739, post. 


732. Security — Whether duties under subse- 


quent statutes covered.J|—Farr v. Ilouuis, No. 
727, ante. 


733. Whether condition precedent to 


ee to account.]—R. v. Parreson, No. 726, 
é. 
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SuB-sEcT. 3.—THE COUNTY SURVEYOR. 

See Statute of Bridges, 1530 (c. 5), s. 4, & 1888 
Act. 8. 3 (x). 

734. Bill for estimates & expenses — Whether 
payment enforceable by mandamus.- Where allow- 
ance discretionary.)—This ct. will not grant a 
mandamus to compel county justices to make an 
order on the county treasurer for the payment 
of the amount of the county surveyor’s bill for 
estimates & expenses, after deducting the items 
objected to by the finance conunittee, the costs 
& charges to be allowed being in the magistrates’ 
discretion._—-R. v. SoutTHuaAMPToON JJ. (1854), 23 
L. T. O.S. 76; 2 W. RR. 409. 


SuUB-sECT. 4.-—--Thie CORONER. 
See CoRonerS, Vol. XID, pp. 2838, 285, 236, 
Nos. 114-16, 87-47. 


SuB-SECT. 5.--OTHER OFFICERS. 
See 1888 Act, 8. 8 (x). 


Src. 5. --FINANCE. 

Supb-speovT, 2. -Pite Country FuNpb. 
Payments In.| - See ISSS8 Act. ss. 68 (1), SO (1). 
——-- Fines imposed & fees received by session.] - - 

See MAGISTRATES, 

Payments out.|—-See 1888 Act, s. SO. 

735. ---—- What are — Payments in respect of 
undertaking —- Though producing  profits.} — A 
county council constituted under the Local 
Government I888 Act is not in the position of a 
municipal corpn. created by Royal Charter, but 
is the creation of statute, & can only exercise such 
powers as are conferred upon it by statute. Any 
power, therefore, the assumption of which cannot 
be justified by the statutes under which the 
councis acts, must be taken not to exist. 

The London County Council, which was con- 
stituted under 1888 Act, had power under Tram- 
ways Act, 1870 (c. 75), 8. 48, to purchase compul- 
sorily, & under London Tramways Co. (Limited) 
Act, 1896 (c. cIxxxix), 8. 31, to purchase by agree- 
ment. the undertakings of certain tramways 
including any works & property connected there- 
with. Under London County Tramways Act, 
1896 (c. li), s. 2, the Council had power to work 
the tramways, & provide carriages, horses, cars, 
& fixed & movable plant for that purpose. Under 
London County Council (Vauxhall Bridge ‘Tram- 
ways) Act, 1896 (c. cexi), 8. 21, the Council were 
to cause accounts to be kept of their receipts & 
expenditure ‘in connection with tramways,” & 
get off one against the other; & so far as the 
tramway revenue was insufficient to cover the 
expenses the deficiency was to be paid as pay- 
men& for gencral or special county purposes 
under 1888 Act, & any surplus was to be carried 
to the county fund. The Council purchased by 
agreement the whole undertaking of a tramway 
co. The co. at that time were running omnibuses 
as feeders to their tramways on certain routes. 
The Council took over the omnibuses with the 
tramways, & continued to run them, & extended 
the route of one line. Passengers used the 
omnibuses who were not going to or coming from 
the tramways, & a profit was earned from running 
them :—Held: (1) the omnibus business was a 
separate & distinct business from the tramway 
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Sect. 5.—Finance: Sub-sects. 1, 2, 3 & 4, A. 
B. (a).] 


business; & the London County Council had no 
power, either express or implied, under 1888 Act, 
or the London County Tramways Act, 1896, or 
the London Tramways Co. (Ltd.) Act, 1896, to 
carry iton; & the fact that it might be beneficial 
to them or to the public made no difference ; 
(2) s. 21 of Vauxhall Bridge Tramways Act, 1896, 
only applied to receipts & payments in connection 
with tramways, & would not relieve the Council 
from making payments in respect of the omnibus 
business in the first instance out of the county 
fund under 1888 Act, s. 68; (3) an action for 
injunction was properly brought in the name of 
the A.-G. by rival omnibus proprietors who were 
also ratepayers of the county.—A.-G. v. LONDON 
CouNTY CouNcIL, [1901] 1 Ch. 781; 70 L. J. Ch. 
367; 841L. T. 245; 177. L. R. 309: 45 Sol. Jo. 
325, C. A.3 on appeal, sub nom. LONDON COUNTY 
COUNCIL v. A.-G., [1902] A. C. 165, H. L. 
Annotations :-—As to (1) Consd. A.-G. v. Manchester Corpn., 
{1906} 1 Ch. 643. Refd. A.-G. v. Mersey Ry., [1907] 
A. C.415; Deuchar v. Gas Light & Coke vuo., [1924] 2 
Ch. 426. 4s to (3) Consd. A.-G. v. Wimbledon House 
Estate Co., {1904} 2 Ch. 34. Refd. A.-G. v. Birmingham, 
Tame, & Rea District Drainage Board, [1910] 1 Ch. 
48; Vacher v. London Society of Compositors, [1912] 
3K. B. 547; A.-G. v. Westminster City Council, [1924] 


- 416; A.-G. o Denby, [1925] Ch. 596. Generally, 
- A.-G. v. West Gloucestershire Water Co., [1909] 





Costs of defending legal proceedings. | 
—If a fine be imposed on a county, which the 
justices of the sessions think illegal, they may 
order the treasurer to defray the expense of 
litigating the question out of the county stock.— 
R. v. Essex (INHABITANTS) (1792), 4 Term Rep. 
591; Nolan, 56; 100 FE. R. 1198. 
Annotations :—Consd. R. v. Tower Hamlets, Sewers Comrs. 
(yee), 1 B. & Ad. 2323 A.-G. v. Norwich Corpn. (1837), 
2 My. & Cr. 406. Apld. Wildes v. Russell (1866), L. 1. 
P. 722; R.v. White (1884), 14 Q. B. D. 358. 


R. v. Glamorgan County Council, [1899] 2 Q. B. 536. 
Refd. R. v. Lichticld Town Council 843%, 4 O. BL. 893 ‘ 


Glamorgan Coal Co. v. Glamorganshire Standing’ Joint 
Committee, Powell Duffryn Steam Coal Co. v. Same, 


( 9 

Pee ae, Bian mans aah HOMERS THUD) 

A.-G. v. Thomson, [1913] 3 Kk. 3B. 1 

737. Private persons maintaining 
public rights.|—-R. v. NorrFoLk CouNTy COUNCIL, 
No. 704, ante. 

738. —-——- Expenses of private person appre- 
hending offender.]|—58 Geo. 3, c. 70, s. 4, autho- 
rises the ct. to order the county treasurer to pay 
to prosecutor or witnesses who shall appear to 
have been active in the apprehension of any 
person, & who shall give evidence against any 
person accused of grand or petty larceny, etc., 
the costs of prosecuting & appearing before the 
grand jury; & also to compensate them for their 
loss of time & trouble in such apprehension. 
Where a person had travelled 300 miles & incurred 
an expense of £17 in tracing & endeavouring to 
bring two horse stealers to justice, & had suc- 
ceeded in apprehending them :—Held: under 
this statute he was not entitled to any compensa- 
tion for the money so expended.—R. v. AUSTEN 


a Dow. & Ry. N. P. 24; 1 Dow. & Ry. M. C. 


4), 2 Ad. & El. 123; 
98. 








- Expenses of local inquiries.]— See 1894 Act, 
s. 72 (4); &, generally, Part II., Sect. 13, ante. 
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PART XII. SECT. 5, SUB-SECT. 1. 


1421. Payments out—Costs of quel- 
ling riots—Where troops employed. j— 
There is no power in the Supreme Ct. 
to amerce a county for charges incurred 

calling out the active militia to 
quell a riot.—Re Carr  BRETON 
COUNTY (1877), 2 R. & C. 410.—CAN. 


venting or 





officer present in any locality is autho- 
rised to call out the militia in aid of the 
civil power, for the purpose of 


the municipality for 


LocAL GOVERNMENT. 


789. Refreshments.| — The quarter 
sessions of the county of L. made rules to regulate 
the payment of moneys by the treasurer for the 
expenses of the gaols & houses of correction, by 
which the expenses were to be from time to time 
certified by two visiting justices, & then to be 
paid by the county treasurer. It was the custom 
to allow refreshments to the justices & jurors at 
the sussions held at the court house in one of the 
gaols, & to charge them as part of the expenses 
of the gaol. At a public inquiry into the conduct 
of a county ct. judge in Nov., 1851, refreshments 
were furnished to those who attended, & two 
visiting justices ordered the amount to be paid by 
the treasurer. At an adjourned general scssions 
in Sept. 1852, this payment was disallowed in the 
accounts of the treasurer, & an abstract of his 
accounts, with this disallowance, was transmitted 
to the Secretary of State, in pursuance of County 
Rates Act, 1852 (c. 81), s. 50. At the annual 
sessions in June, 1853, the disallowance was 
rescinded, & the payment allowed. On motion 
to quash the order of sessions of June, 1853, which 
had been brought by certiorari:—Held: the 
order of the visiting justices, directing the pay- 
ment of expenses not connected with the county 
business, did not justify the treasurer in paying 
them, & the ct. of quarter sessions was bound to 
disallow them; & this ct. quashed so much of the 
order as allowed them.—R. v. SAUNDERS (1854), 
3 KE. & B. 763; 2C. L. R. 1689; 24 L. J. M. C. 
45; 23 L. T. O. S. 157; 18 J. P. 5843; 1 Jur. 
N.S. 86; 2 W. R. 492; 118 E.R. 1327; previous 
proceedings, sub nom. R. v. LANCASHIRE JJ., 22 
L. T. O. S. 259. 

Annotations :-—Consd. A.-G. v. De Winton, [1906) 2 Ch. 106. 

entd. Rh. v. Woodhouse, [1906] 2 K. LB. 501. 


746. - What = are.|] — MIDDLESEX 
COUNTY COUNCIL v. KINGSBURY URBAN DISTRICT 
CoUNCIL, No. 710, ante. 


741. What expenses allowed.]— 
MIDDLESEX CoUNTY COUNCIL v. KINGSBURY 
URBAN District CouNCcIL, No. 710, ante. 


742. Cost of quelling riots -— Where troops 
employed.|—e LANCASHIRE RIoTs (1879), Tumes, 
Feb. 21, D.C. 
Annotation :—Distd. RR. 

[1899] 2 Q. B. 536. 

743. - .|— Troops were brought 
into a county, on the application of the county 
magistrates, for the purpose of suppressing riots, 
& preserving peace & order in the county. By 
agreement with the magistrates certain tradesmen 
supplied the troops with food & lodging while 
quartered in the county. On an application for 

a mandamus to the county council to pay for the 
food & lodging supplicd :—Held: no duty was 
imposed by law on those who administered the 
county funds to pay the expenses of the main- 
tenance of the troops, & a mandamus could not 
be granted.—R. v. GLAMORGAN COUNTY COUNCIL, 
[1899] 2 Q. B. 586; 68 L. J. Q. B. 1047; 64 
J.P.115; 48 W.R. 112; 15 T. L. R. 538635 subd 
nom. R. v. GLAMORGANSHIRE COUNTY COUNCIDI, 
Ex p. MILLER, 81 L. T. 372, C. A. 

Annotation :—Refd. Glamorgan Coal Co. v. Glamorganshire 


Standing Joint Committee, Powell Duffryn Steam Coal 
Co. v. Same, [1915] 1 K. B, 471. 


—— .+ The senior 




















v. Glamorgan Connty Council, 











services are required.— CREWEK-READ 
». CAPE BRETON COUNTY MUNICI- 








PALITY (1887), 148.C.R.8; 7R.& G. 
wi 260 : 7 C. Tis T. 349.—CAN. 
suppressing riots when 
thereunto required, in writing. When 742 iii. ——.}—A.-G. oF 
80 called out the liability to pay forthe CANADA v. CiTYy oF SYDNEY (1913), 10 
services of the militia is imposed upon KE. L. R. 51; 12 HE. L. R. 448; 
which such D.L. R. 282.—CAN. 


Part XII.—TuHrE County. 


744. ——~ —— Extra police employed by agree- 
ment.|—GLAMORGAN CoAL Co. v. GLAMORGAN- 
SHIRE STANDING JOINT COMMITTEE, POWELL 
DUFFRYN STEAM CoAL Co. v. SamE, No. 721, ante. 

745, ——- ——— Metropolitan police sent by 
Home Secretary On request for troops.] 
GLAMORGAN COAL Co. v. GLAMORGANSHIRE 
STANDING JOINT COMMITTEE, POWELL DUFFRYN 
SrEzAM COAL Co. v. SAME, No. 721, ante. 

746. ——~- Damages against constable for false 

imprisonment.|—-Stors v. NORTHAMPTONSHIRE JJ. 
(1887), 4 T. L. R. 78, D.C. 
Costs of promoting & opposing bills in 
Parliament.]—See 1888 Act, s. 15; Railway & 
Canal Traffic (Provisional Orders) Amendment 
Act, 1891 (c. 12); County Councils (Bills in 
Parliament) Act, 1903 (c. 9). 

——— Contribution to County Councils Associa- 
tion.]}—See County Councils Association Expenses 
Act, 1890 (c. 3). 

-_—— Grants in aid of emigration.|—-See 1888 
Act, s. 69 (1) (d). 








SuUB-SECT. 2.—TIIE COUNTY RATE. 
RATES & RATING. 


SUB-SECT. 3.—BORROWING. 
See, generally, 1888 Act, s. 69. 
No power to delegate power.|—Sce 1888 Act, 
s. 28 (3), 81 (3). 
In respect of particular matters.|—See the list 
of cross-references at the head of this Title. 


SUB-SECT. 4.—RELATIONS WITH OTHER 
AUTHORITIES. 
A. The Exchequer. 

Local taxation account.|— See REVENUE. 

Exchequer contribution account.|—See 1888 Act, 
ss. 23, 24; Local Taxation (Customs & Excisc) 
Act, 1890 (c. 60), s. 1 (1), (0). 

147, Payments out — Liability of county 
fund.|— Under 1888 Act, s. 24, the county council 
In substitution for the Exchequer held bound to 
pay out of the county fund local grants in respect 
of the period between Sept. 24 & Apr. 1, 1889, 
though they did not come into existence till 
Apr. 1, 1889.—Re Wrst RipiIne County CoUNCIL 
(1890), 54 J. P. 5833; 6 T. L. R. 265. 

748. Costs of prosecutions — Right of Treasury 
to tax.|—The accounts of costs of prosecutions in 
the county of Lancaster, after having been duly 
taxed by the proper officers, & paid out of the 
county rates, were re-taxed by officers of the 
Treasury, & part of them were disallowed. ‘The 
justices of the county obtained a rule nisi for a 
mandamus to compel the Lords of the Treasury 
to pay the disallowed balance to their treasurer : 
—Held: the Lords of the Treasury had no right 
to tax these costs after they had been allowed by 
the proper officers; but this ct. had no juris- 
diction to issue a mandamus to compel the Lords 
of the Treasury to pay the balance.—R. v. 
TREASURY LoRDs Comrs. (1872), lL. R. 7 Q. B. 
387 ; 41L.J.Q. B. 178; 36 J. P. 661; 20 W. R. 
336; sub nom. R. v. TREASURY LoRDs, Ex p. 





Mil 


oe JJ., 26 LL. T. 64; 12 Cox, C. C. 277, 
.C, 


Annotations :—Expld. Armytage v. Wilkinson (1878), 3 
App. Cas. 355; Re Nathan, R. v. I. R. Comrs. (1884), 
12 Q. B. D. 461; R. v. Speyer, R. v. Cassel, [1916] 1 
K. B. 595. Refd. Dixon v. Farrer (1886), 35 W. R. 
95; KR. vw. Income Tax Special Purposes Comrs., Ex p. 
Jape Copper Mining Co. (1888), 57 L. J. Q. B. 513; 
Hollinshcad v. Hazleton, [1916] 1 A. C. 428; KR. v. Army 
Council, Hx p. Ravenscroft, [1917] 2 K. B. 504; R. wv. 
Income Tax Special Purposes Comrs., Lz p. Dr. Bar- 
nardo’s Homes National Incorporated Assocn. (1921), 
7 Tax Cas. 646. Mentd. Willcock v. Terrell (1878), 
3 Ex. D. 323; R. v. Joint Stock Cos. Registrar (1888), 
21 Q. B. D. 131; R. v. Secretary of State for War, 
11891) 2 Q. B. 326; R. «. Incorporated Law Soc. (1895), 
LP. Tae RR oT. KR. v. Treasury Lords Comrs., Hx p. 
Devon Standing Joint Committee (1909), 73 J. P. 299. 


749. Enforcement of payment by Treasury 

Whether mandamus will issue.|—R. v. TREA- 
SURY LORDS Comrs., No. 748, ante. 

See, generally, CROWN PracricE, Vol. XVI., 
pp. 303 et seq. 

Expenditure on main roads.|—-See HWiagHways, 
Vol. XXVI., p. 396, No. 1226. 

Expenses of prisons & prisoners.|—See PRISONS. 





B. Boroughs. 
(a) Adjustment. 

See 1888 Act, ss. 32, 62; 1894 Act, s. 68; Local 
Government (Adjustments) Act, 1913 (c. 19), as 
amended by Local Government (County Boroughs 
& Adjustments Act), 1926 (c. 38). 

750. What are questions of adjustment — Juris- 
diction of court to decide—As dispute arising on 
transfer of powers.|—J?e SALOP COUNTY COUNCIL, 
No. 706, ante. 

On creation or alteration of areas.J|—See Part 
TJ., Sect. 12, sub-sect.. 3, ante. 

751. Redemption of liability — County borough 
included in stipendiary district.|—9 & 10 Vict. 
c. Ixv., created a stipendiary justice’s district. 
Under the Act the quarter sessions of the county 
could levy rates on the district in the same manner 
as was then authorised for making county rates. 
There are now two county boroughs under 1888 
Act in the district. On a question submitted 
summarily to the ct. under 1888 Act, s. 29 :— 
Held: the county council has the power to levy 
the rates on such part of the stipendiary district 
as is not included within either of the county 
boroughs, & the liability of the county boroughs 
should be redeemed by an adjustment under 
1888 Act, s. 32.--NMx p. STAFFORD COUNTY 
QUARTER SESSIONS CHAIRMAN (1889), 54 J. P. 
72; 6T. L. R. 45, D.C. 

752. How calculated.|— A grant of a ct. 
of quarter sessions was made to a county 
borough which was contributing annually to the 
county in which it was situated a share of the 
costs specified in I888 Act, s. 82 (3) (6). The 
county council having claimed that) the borough 
should redeem theie liability to such contri- 
bution under the provisions of the sect., & the 
borough having tendered evidence before an 
arbitrator that the share of the costs incurred by 
the county in respect of the borough exceeded 
the amount of the contribution :—Held: the 
words ‘“ redeem the liability’? in 1888 Act, 8. 32 
(3) (b), did not mean that, although the county 
were no longer to render services to the borough, 
yet the annual payment was to be capitalised for 
an amount which would bring in annually for the 
same sum as the county had been receiving from 
the borough in respect of services which the 





PART XII. SECT. 5, SUB-SECT. 4.-—B. (a). 
{. Proceeds of non-resident land fund—Appropriation & distribution without bye-law.}—UNITED TOWNSHIPS OF Mara & 


RAMA 4 : 
v. ONTARIO CouNTY (1867), 13 Gr. 347.—CAN 
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Sect. 5.—Finance: Sub-sect. 4, B. (a), (8), (¢), 
(fF), (9), (h) & (4), C1, D. & Be sub-sect, 5, 
Sect. 6: Sub-sects. 1 & 2. Sect. 7.| 


county had been rendering, but had ceased to 
render; & evidence was rightly admitted to show 
that, in consequence of the grant of quarter 
sessions to the borough, the county were relieved 
from incurring in respect of the borough costs 
greater than the sums they received for rendering 
the services; (2) where an arbitrator has stated 
his award in the form of a special case for the 
opinion of the ct., there is no power to remit to 
the arbitrator otherwise than in the terms of the 
special case.—NorrH RIDING OF YORKSHIRE 
County CouNctn v. MIDDLESBROUGH COUNTY 
BorouGH CouNcIL, [1914] 2 K. B. 8473; 83 
L. J. K. B. 1004; 110 L. T. 961; 78 J. P. 257; 
58 Sol. Jo. 481; 12 L. G. RR. 555, C. A. 

753. Admissibility of evidence.] --—- NoRTH 
RIDING OF YORKSHIRE COUNTY COUNCIL ¥. 
MIDDLESBROUGH CouNtry BorouGi COUNCIL, 
No. 752, andle. 

754, ---— Special case stated by arbitrator— 
Jurisdiction of court to remit.|—Norru RipING OF 
YORKSHIRE COUNTY COUNCIL v. MIDDLESBROUGH 
County BorouGH CounciL, No. 752, ante. 

755. Readjustment ——~ Jurisdiction of Minister of 
Health to order—County boroughs counties before 
1888 Act.}] — R. v. MINISTER OF HuALtH, No. 117, 
ante. 





(b) Liability for County Rate. 
See Rates & RATING. 


(c) Lapenses of General and Quarter Sessions. 
See MAGISTRATES, pp. 380 et seq., post. 


(d) Contribution to Cost of Borough Police. 
See POLICE. 


(e) Penalties and Fees Received by the Clerk of the 
Peace. 


See MAGISTRATES, pp. 459, 460, post. 


(f) Maintenance of Main Roads. 
See Highways, Vol. XXVI., pp. 395, 396. 


(g) Maintenance of County Bridges. 
See HicgHways, Vol. XXVI., p. 576. 


(h) Expenses in Connection with Diseused 
See ANIMALS, Vol. II., p. 301, Nos. 695, 698. 


(1) Other Expenses. 

756. Expenses of prisoners confined in county 
gaol—Committed to assizes from borough. |— 
Under Municipal Corporations Act, 1835 (c. 76), 
s. 114, the county treasurer may order the council 
of any borough within the county, having separate 
quarter sessions, to pay the county the expenses 
of prisoners committed from such borough for 
trial at the assizes & confined in the county gaol, 
though such prisoners were committed before trial] 
to the borough gaol, not the county gaol, & were 
not confined in the county gaol till after the bills 
against them were found. Such order may be 
made without any contract between the borough 


PART XII. eh \> SUB-SECT. 4.— 
» (i) 


&. Maintenance of offices — Regis- 
trar of deeds—c& sheriff &: clerk of the 
peace.|}—42 Vict. c. 41, does not impose 
any Hability upon the city of F. to pay 


& portion of the expenses incurred by 
the county council of Y. under 45 Vict. 
c. 65, in fitting up offices for the regis- 
trar of deeds, & for sheriff & clerk of the 
peace for the county of Y.—Munici- 
PALITY OF YORK 


LOCAL GOVERNMENT. 


& county justices. The expenses are to be esti- 
mated by dividing the whole expenses of the gao!| 
according to the number of prisoners & the periods 
of their confinement, & are not limited to the 
expenses incurred in respect of the individual 
prisoners.---R. v. JOHNSEN (1839), 10 Ad. & EI. 
740; 2 Per. & Dav. 610; 81. J. M. CO. 995° 118 
E. R. 280. 
Annotations :—Distd. 
18 L. J. M. C. 176. 
5 B. & B. 459. 


757. Maintenance of shirehall — Construction of 
private Act.]—Sect. 31 of a local Act for building 
a new shirehall for the county of S., enacted 
(inter alia) that, on the completion of the shire- 
hall, such hall should be for ever thereafter 
insured, supported & provided with proper 
furniture, etc., from time to time as occasion 
should require, at the expense & charge of the 
said county of S., in the following proportions, 
viz. one-tenth of the charges & expenses to be 
occasioned as aforesaid. should be from time to 
time paid by the mayor & burgesses of the borough, 
& the remainder by the inhabitants of the county, 
in such manner as the gaol & other public buildings 
of the county were maintained, etc., & that it 
should be lawful for the justices of the peace for 
the county at any general quarter sessions, or 
the major part of them then assembled, from time 
to time to order the said shirehall to be insured 
& maintained, etc., & to be repaired & altered in 
such manner as they should think fit; & the said 
justices at such quarter sessions should & might, 
from time to time, appoint one or more persons 
to take care of the said rooms, etc., & should & 
might order such salary, or allow such fees, to 
such person or persons as they the said justices 
should think proper; & also should & might 
order the expense & charge thereof, as likewise of 
the furniture, etc., & repairs of the said shire- 
hall, from time to time, to be paid in the pro- 
portions before mentioned; & such part thereof 
as should be borne by the inhabitants of the 
county, to be defrayed & paid out of the moneys 
to be raised by the general rates by virtue of 
certain Acts, etc.:—Held: (1) the justices were 
empowered to make an order upon the mayor, 
aldermen & burgesses of the town of S. ex p.; 
(2) they were empowered to make such order, & 
the amount thereby required to be paid was 
payable, before the expenses for the purposes of 
the hall had been actually disbursed.—HINCKLEY 


Birmingham Corpn. v. R. (1849), 
Apld. R. v. Gravesend Council (1855), 


v. STAFFORD CoRPN. (1851), 6 Iixch. 279; 20 
Ade Ue ABHo4stheo JBL 3 155 Kk. 
C. District Councils 
Highways expenses.|— See Ii1GgHwWays, Vol. 


XXVI., pp. 305 ef seq. 

Housing expenses.|—-See PUBLIC ILEALTH. 

758. Local inquiry expenses.}| —- MInnLESEX 
CouNnry COUNCIL v. KINGSBURY URBAN DISTRICT 
CouNCcIL, No. 710, ante. 

———.]—-See, generally, Part II., sect. 13, ante. 

Sewers & drainage expenses.|—Sce SEWERS & 
DRAINS. 


D. Board of Guardians and Lunacy Authorities. 
See, generally, Poor Law. 
Maintenance of pauper lunatics.]—See LUNATICS. 


CORPN. (1884), 29 N. B. R. 662.—CAN. 





h. County attorney & clerk of 
the peace.J}—-LEES v. COUNTY OF 
CARLETON CORPN. (1873), 33.U. C. 
409.—CAN. 


v. FREDERICTON 


Part XII.—TuHE Country. 


E. Other Counties. 
Costs of joint committees.|—See 1888 Act, s. 


81 (6). 
Bridge lying in two counties.]|—See Hicuways, 
Vol. XXVI., p. 582, No. 2724. 


SuB-SECT. 5.—ACCOUNTS AND AUDIT. 


See 1888 Act, ss. 68 (7), 71, 78, 74 & generally, 
Part II., Sect. 9, sub-sect 2, ante. 


SEcT. 6.—PROPERTY. 

SuB-SECT. 1.—IN GENERAL. 
Vesting.]|—See, generally, 1888 Act, s. 64 (1). 
759. Subject to restrictions & conditions— 

Whether statutory Iiability not connected with 

property included.]—The justices of a county, as 

the local authority for the county neglected, 
between the years 1869 & 1878, to recoup to 
pltfs., as the local authority for a borough within 
the county, the proportionate amount contributed 
by the borough to the expenses incurred by the 
local authority of the county, in carrying out the 
provisions of Contagious Diseases (Animals) Act, 

1869 (c. 70), which they were bound to repay 

under sect. 97 of that Act. After the passing of 

1888 Act, pltfs. sued defts., as successors of the 

local authority for the county, to recover the 

sums which should have been recouped :—Held : 

(1) the only remedy against the justices would 

have been by mandamus to them to pay the 

amounts claimed out of moneys in their hands ; 
or to levy a rate for the purpose; &, as the 

1888 Act vests in the county council the property 

of the justices for the county subject to the same 

conditions & restrictions as if the Act had not 
been passed, defts. were not liable in the action ; 

(2) if any action would lie, it would be an action 

on the case, & not an action for debt on a statute. 

-—SALFORD CoORPN. v. LANCASHIRE COUNTY 

COUNCIL (1890), 25 Q. B. D. 384; 59 L. J. Q. B. 

576; 63 L. T. 409; 55 J. P. 85; 38 W. R. 661, 

6°T. L. R. 862, C. A. 

«{nnotations ;-— As to (1) Consd. Aylott v. West Ham Corpn., 
Sisson v. West Ham Corpn. (1926), 90 J. P. 99. Refd. 
Bootle-cum-Linacre Corpn. v. Lancashire County Council 
ee 60 L. J. Q. B. 323; Everett v. Griffiths, [1924] 


B. 941. «As to (2) Consd. Aylott v. West Ham 
Corpn., Sisson v. West Ham Corpn. (1926), 90 J. P. 99. 


Highways.|—Sce Hiauways, Vol. X XVI, 
pp. 329 et seq. 

—— Roadside waste.|—See Hiauways, Vol. 
XXVI., p. 891, No. 1174. 

Compulsory acquisition.]|—Sce, generally, Com- 
Soe PURCHASE OF LAND, Vol. XI., pp. 291 
et seq. 

Powers of management.]—Scce 1888 Act, s. 64 (3). 

760. Agreement for use of building — Agree- 
ment with clerk of the peace on behalf of quarter 
Sessions—Whether benefit transferred to county 
council.|—By an agreement between a private 
Owner of certain rooms & the clerk of the peace, 
as trustees for the justices in quarter sessions, the 
justices in quarter sessions were permitted to use 
the rooms for the purpose of transacting their 
duties in quarter sessions free of charge :—Held : 
the use of the rooms by the county council, 
free of charge, was not transferred by 1888 Act, 
~ 64, to the county council.—MoNTGOMERYSHIRE 








PART XII. SECT, 5, SUB-SECT. 4.—E. 


% k. Payment of registrar of deeds — 
ervices rendered before separation of 


J.—VOL. XXXIII. 


nties — Contribution.]—Held : 
CoantiGe of Y.& LP. es jointly liable 
to the registrar oO : 
rendered oy him under Registry Act, 


County CouncIL v. PrycE-JoNES (1892), 57 
J. P. 308; 8 T. L. R. 754, C. A. 

Buildings used for administration of justice— 
Relations with standing joint committee.|—See 
Nos. 719, 720, ante. 

Lunatic asylum.]—See LUNATIcs. 


SUB-SECT. 2.—DOCUMENTS. 

761. Whether property subject to apportion- 
ment—On alteration of areas—-Middlesex county 
records.|——-WESTMINSTER (DUKE) & LONDON 
CouNTY CoUNCIL v. BEDFORD (DUKE) (1899), 16 
T. L. R. 114; 44 Sol. Jo. 120. 


Annotation :—Mentd. Bostock v. Ramsey U. C. (1900), 69 
L. J. Q. B. 945. 


Right of inspection.]—Scc 1888 Act, s. 71 (2). 


SEcT. 7.-- LEGAL PROCEEDINGS. 

762. Jurisdiction of court—On case stated under 
1888 Act, s. 29—-As to adjustment of liabilities.]— 
fie SALOP COUNTY COUNCIL, No. 706, ante. 

763. —— As to authority to determine 
place for holding quarter sessions.|—Upon the 
true construction of above sect. the High Ct. can 
properly entertain a special case stated for its 
opinion involving the question whether the deter- 
mination of places in the County of London at 
which quarter sessions are to be held is now 
vested in the London County Council, or in the 
standing joint committee of quarter sessions & 
council.— LONDON COUNTY STANDING JOINT CoMm- 
MITTEE v. LONDON COUNTY COUNCIL (1911), 104 
L. T. 923; 75 J. P. 455; 27 T. L. R. 4733 9 
L. G. R. 1239, D. C. 

764. Form of action —- Enforcement of duty— 
Payments to other authoritles—Mandamus—Or 
action. |—SALFORD CORPN. v. LANCASHIRE COUNTY 
CounNcIL, No. 759, ante. 

765. —— —— —— ——.] — LBOorL_Le-cum- 
LINACRE CORPN. v. LANCASHIRE COUNTY COUNCIL, 
No. 640, ante. 

See, generally, CROWN PRACTICE, Vol. XVI., 
pp. 316-319. 

-—-— Construction of sewers.]—See SEWERS 
& DRALNS. 

766. Restraint of ultra vires act —- Whether 
prohibition lies—Amendment of local statutory 
provision.}|—R. v. LONDON COUNTY COUNCIL, 
No. 709, ante. 








-.|-—See, gencrally, CROWN PRAC- 
TICE, Vol. XVI., pp. 386 ef seq. 

7167 Injunction. |—A.-G. v. LONDON 

Counry CouNcIL, No. 735, ante. 
.|—See, gencrally, 
Vol. XXVIII., p. 468, Nos. 778-782. 

768. In whose name action brought — Applica- 
tion for injunction—To restrain ultra vires act.]— 
A.-G. v. LONDON COUNTY COUNCIL, No. 735, ante. 
-|—Sce, generally, INJUNCTION, Vol. 
XXVIIL., pp. 493 et seq. 

769. Officers — Criminal or quasi-criminal 
proceedings—Proof of authority.|—JoNEs v. WIL- 
son, No. 643, ante. 

770. Parties — Proceedings against standing 
joint committee—Whether county council neces- 
sary party.|—-GLAMORGAN COAL Co. v. GLAMORGAN- 
SHIRE STANDING JOINT COMMITTEE, POWELL 








INJUNCTION, 











the ; ss. 26 & 33, before the separation of 
these counties.—CAMPBELL v. YORK & 
PEEL CORPN. eee U.C. R. 635; 


for services 
27 U. C. R. 138.—C 
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Sect. 7.—Legal proceedings. ] 
DUFFRYN STEAM COAL Co. v. SAME, 


gists Whether Attorney-General necessary pay ‘J 
See, generally, CROWN Practice, Vol. ’ 
pp. 488 et seg. 

Time for bringing action.]/—See LIMITATION OF 
ACTIONS ; PUBLIC AUTHORITIES. 

771. Costs—Mandamus to rehear application for 
licence—Improper exercise of judicial functions by 
councll.]—R. v. LONDON CounTy CouUNcIL (1892), 


No. 





8 T. L. RB. 894; sub nom. R. v. London Counyy 
Counciu, Hz p. AKKERSDYK, 4e p. Femuenta, 33; 


1. Jo. 309, D. C. 
Sol. Jo Council exercising statutory powers,). 


See PuBLIC AUTHORITIES. 
772, Right to contribute to costs of proceedings 


—Private person defending public right.J—R. », 


ORFOLK County Council, No. 704, ante. 
ee Damages — Whether chargeable to county 


rate..—R. v. NORTHAMPTON COUNTY JJ. (1887), 


51 J. P. Jo. 756, D. C. 
See, generally, Rates & RATING. 


LOCOMOTIVES. 


See RAILWAYS AND CANALS; STREET AND AERIAL TRAFFIC. 


LODGING HOUSES. 


See Inns AND INNKEEPERS; LANDLORD AND TENANT; PuBiic HEALTH AND 
Locau ADMINISTRATION. 


LONDON. 


See METROPOLIS. 


LORD CHANCELLOR. 


See BANKRUPTCY AND INSOLVENCY; CHARITIES; CONSTITUTIONAL LAW; CORONERS; CoURTS; 


EccuesiasticAL Law; INFants AND CHILDREN; LUNATICS AND 


MinD ; MAGISTRATES ; PARLIAMENT. 


LORD HIGH STEWARD. 


See Courts; PARLIAMENT. 


LORDS, 


HOUSE OF. 


See ConstiruTionaL Law; Courts; ParwiaMent; Practice AND PROCEDURE. 


LOTTERIES. 


See GAMING AND WAGCERING. 
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LUNATICS AND PERSONS OF 
MIND. 


UNSOUND 
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Part .—In General. 


SEcT. 1.—DEFINITIONS. 

See Lunacy Act, 1890 (c. 5); Mental Deficiency 
Act, 19138 (c. 28). 

1. ** Lunatic.’’]—(1) Return to a commission 
of lunacy, that the party is so far debilitated 
in his mind as to be incapable of the general 
management of his affairs, quashed; & a new 
commission issued: a ‘‘ Melius Inquirendum” 
not issuing in lunacy. (2) The commission of 
lunacy applicable to incapacity from causes, 
distinct from lunacy ; as old age: but the return, 
if not in the words of the commission, must have 
equivalent words; & in such a case the proper 
return is, that the party is of unsound mind; so 
that he is not sufficient for the government of 
himself, etc. (3) Privilege of the party, who is 
the subject of a commission of lunacy, to be 
present at the execution. (4) Order, that a 
person, against whom a commission of lunacy was 
established, should be delivered up to the com- 
mnittee. Habeas Corpus not necessary. 

Littleton explaineth a man of no sound memory 
to be non compos mentis (LORD ERSKINE, C.). 

Lord Coke . . . puts that person (lunaticus] by 
himself; describing him to be a man, who hath 
sometimes his understanding, & sometimes not; 
& this is the ancient law of the country (LORD 
ERSKINE, C.).—Ha p. CRANMER (1806), 12 Ves. 
445; 33 Ic. R. 168. 

Annotation :—<Ae to (1) Refd. Re Holmes (1827), 4 Russ. 182. 

2. Imbecile.|— Imbecility & loss of 
mental power, whether arising from natural decay 
or from paralysis, softening of the brain, or other 
natural cause, & although unaccompanied by 
{frenzy or delusion of any kind, constitute un- 
soundness of mind amounting to lunacy within 
the meaning of 8 & 9 Vict. c. 100.—R. v. SHaw 
(1868), L. R. 1 C.C. RR. 145; 387 L. J. M. C. 112; 
oy oo 583; 16 W. R. 913; 11 Cox, C. C. 109, 

3. Diseased mind—Making restraint of 
person essential.|—R. v. Bisuop, No. 1884, post. 

4. °° Idiot.”"]—BaLL v. MANNIN, No. 82, post. 

———.]—-BANNATYNE v. BANNATYNE, No. 361, 
post. 

6. “‘ Unsoundness of mind.’’]—Ez p. CRANMER, 
No. 1, ante. 

Strong belief in non-existent things.] 
—Partial insanity is good in defeasance of a will 
founded immediately, so to be presumed, in or 
upon such partial insanity. If A. then make a 
will plainly inofficious, in respect to B., & is 
proved at the time of making it to have been 
under a morbid delusion, as to the character & 
sonduct of B., the Ct. of Probate will relieve 
vgainst, by pronouncing this will to be invalid, & 
10lding A. to have died intestate, in law; how 
sane soever, in other particulars, or even generally, 

» at the time in question of making the will, 

ay be proved to have been. 

Still, however, with all this, among the vulgar, 
ome are for reckoning madmen those only who 
ire frantic, or violent, to some extent. Insanity, 
lowever decided, unaccompanied with such 
Ymptoms, they are content to refer to eccen- 
ricity or extravagance. Others, again, in the 











PART I. SECT. 1. 


2i. “ Lunatic » —— I mbecile.]}— A per- 
“3m it was sought to havo 


be 
(1875), 
& lunatic was shown to be in 


a state of mind described as senile 
imbecility :—Held : 

declared a _ lunatic.—Re le 
P. R. 220.—CAN. & 


a. ‘“ Insanity.’’] — There is no such 


opposite extreme, are too apt to confound mere 
folly with frenzy; & to describe as odd, or 
eccentric, or in some such phrase, patients who, 
in better judgments, are actually, & essentially, 
insane. What, then, to come back to our pro- 
posed subject of inquiry, is the true criterion of 
insanity ? &, principally, how is it distinguished, 
this being, obviously, our principal concern, from 
eccentricity, or extravagance, merely. The true 
criterion — the true test—of the absence or 
presence of insanity, I take to be, the absence or 
presence of what, used in a certain sense of it, is 
comprisable in a single term, namely—delusion. 
Wherever the patient once conceives something 
extravagant to exist, which has, still, no existence 
whatever but in his own heated imagination; & 
wherever, at the same time, having once so con- 
ceived, he is incapable of being, or, at least, of 
being permanently, reasoned out of that con- 
ception; such a patient is said to be under a 
delusion, in a peculiar, half-technical, sense of 
the term; & the absence, or presence, of delusion, 
so understood, forms, in my judgment, the true, 
& only test, or criterion, of absent, or present, 
insanity. In short, I look upon delusion, in this 
sense of it, & insanity, to be, almost, if not alto- 
gether, convertible terms; so that a patient, 
under a delusion, so understood, on any subject, 
or subjects, in any degree, is, for that reason, 
essentially mad, or insane, on such subject, or 
subjects, in that degree. On the contrary, in the 
absence of any such delusion, with whatever 
extravagances a supposed lunatic may be justly 
chargeable, & how like soever to a real madman 
he may either speak or act, on some, or on all 
subjects; still, in the absence, I repeat, of any 
thing in the nature of delusion, so understood as 
above, the supposed lunatic is, in my judgment, 
not properly, or essentially, insane (Sir JOHN 
NICHOLL).—DEW v. CLARK & CLARK (1826), 3 
Add. 79; 162 E.R. 410. 
Annotations :—Consd. Chambers v. Queen’s Proctor (1840), 
2 Curt. 415. Refd. Mudway v. Croft (1843), 3 Curt. 671; 


Waring v. Waring (1848), 6 Moo. P. C. C. 341; Smith wv. 
Tebbitt (1867), L. R. 1 P. & D. 398; Banks v. Goodfellow 
(1870), L. R. 5 Q. B. 549; Boughton v. Knight 
L.R.3 P. & D. 64; Roe v. Nix (1892), 9 T. L. 
Mentd. Dew vw. Clarke (1851), 17 L. T. O. S. 249. 


8. Not pretended belief in non-existent 
facts..—DITCHBURN v. FEARN, No. 217, post. 

9. Eccentricity & delusions.|—DEWw v. 
CLARK & CLARK, No. 7, ante. 

10. .|—Exposition of the doctrine 
of monomania & partial insanity, as applied to 
wills. 

If the mind is unsound on one subject, provided 
that unsoundness is, at all times, existing upon 
that subject, it is erroneous to suppose such a 
mind is really sound on other subjects; it is only 
sound in appearance, for if the subject of the 
delusion be presented to it, the unsoundness 
would be manifested by such a person believing 
in the suggestions of fancy, as if they were realities ; 
any act, therefore, done by such a person, however 
apparently rational that act may appear to be, 
is void, as it is the act of a morbid or unsound 
mind. 

Delusion is the belief of things as realities, which 


thing as equitable insanity. It is a 
legal thing, understood according to a 
gal definition. A deprivation of sense 
@ total want of understanding to 
contract; a deprivation of a man’s 


(1873), 
I. 128: 














he might properly 
KELLY 
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Sect. 1.—Definitions. Sects. 2 & 8: Sub-secls. 1, 2, | 


8, 4 & 5.] 

exist only in the imagination of the patient. The 

frame of mind which indicates his incapacity to 

struggle against such an erroneous belief con- 
stitutes an unsound frame of mind. 

To constitute a lucid interval, the party must 
freely & voluntarily, & without any design at the 
time, of pretending sanity & freedom from 
delusion, confess his delusion. 

Where delusions are proved to have existed, 

both before & after the factum, the presumption 
is, that they existed at the time of the factum, & 
in such case, proof of a lucid interval, at the time 
of the factum, is thrown upon the party pro- 
pounding a will. It is immaterial that the delu- 
sions do not appear on the face of the will. 
_ <A will written in 1834, by a widow, without 
children, a person originally eccentric, &, in after- 
life, developing unsound delusions, conferred great 
benefit on a stranger, the will not betraying, on 
the face of it, marks of insanity, in the circum- 
stances, pronounced against. 

By far the greater number of morbid cases 
belong to this class. They have acquired a 
name, the disease called familiarly, as well as by 
physicians, ‘‘ monomania,’’ on the supposition of 
its being confined, which it rarely is, to a single. 
faculty, or exercise of the mind: a person shall 
be of sound mind, to all appearance, upon all 
subjects save one or two; & on these he shall be 
subject to delusions, mistaking for realities, the 
suggestions of his imagination. The disease here 
is said to be in the imagination; that is, the 
patient’s mind is morbid, or unsound, when it 
imagines; healthy & sound when it remembers. 
Nay; he may be of unsound mind when his 
imagination is employed on some subjects, in 
making some combinations; & sound when 
making others, or making one single kind of 
combination. Thus, he may not believe all his 
fancies to be realities, but only some, or one; of 
such a person we usually predicate, that he is of 
unsound mind only upon certain points (LORD 
BRovuGHAM, C.). 

In the well known case of Dew v. Clark, No. 7, 
ante, ... we find Sir JOHN NICHOLL stating that 
mere eccentricity is not enough to constitute 
mental unsoundness, nor great caprice, nor 
violence of temper, but that there must be an 
aberration of reason; & he adopts a definition 
of delusion... that ‘it is a belief of facts 
which no rational person would have believed,”’ 
Perhaps, in a strictly logical view, this definition 
is liable to one exception, or at least exposed to 
one criticism, that it gives a consequence for a 
definition ; & it may be more strictly accurate to 
term ‘‘ delusion ’’ the belief of things as realities, 
which exist only in the imagination of the patient. 
The frame or state of mind which indicates his 
incapacity to struggle against such an erroneous 
belief, constitutes an unsound frame of mind 
(LORD BROUGHAM, C.).—WARING v. 
(1848), 6 Moo. P. C. C. 341; 6 Notes of Cases, 
388; 12 Jur.°947; 13 E. R. 715, P. C. 

Annotations :-—Consd. Fowlis v. Davidson (1848), 6 Notee 
of Cases, 461; Dyce Sombre v. Troup, Solaroli (inte 
vening) & Prinsep & East India Co. poate riya ee Tay 
Dea. & Sw. 22; Banks v. Goodfellow (1870), L. R. & 

B. 549. Refd. Austen v. Graham (1854), 8 Moo. 
C. C. 493; Bennett v. Manchester (1854), 2 W. R. 


644; Sutton v. Sadler (1857), 3 C. B. N. 8. 87; : 
Elms (1858), 1 Sw. & Tr. 155; Smith v. Tebbitt (1867), 


reason. The genus of it has been 
described also by the general word 
non compos ; & it includes both idiocy 
& lunacy.—RocHFoRT v. ELy (LORD) 


b. * Lunatic 


WARING: 





(1768), 1 Ridg. Parl. Rep. 532.—IR. 
‘ patient.’’] 
fant lunatic permitted to reside with 
his relations under Lunacy Statute, 


Lunatics AND Persons oF Unsounp Minn. 


L. R. 1 P. & D. 398; Jenkins v. Morris (1880), 14 

Ch. D. 674; Jackson (otherwise Macfarlane) v. Jacksoy, 

(1908), 52 Sol. Jo. 535. 

11. ——— Partial unsoundness.]— Warina v,. 
Warina, No. 10, ante. 

12. ——— Under Trustee Act, 1850 (c. 60), s. 2.) 
—Re Purups’ SETTLEMENT Trusts, No. 1823 


post. 
.|}— fe DEWHIRST’s TRUSTS 





———ey 


18. 

No. 1351, post. 

14, —— -|—A person is of ‘* unsound 
mind ’’ within the meaning of Trustee Act, 1850 
(c. 60), where from permanent incapacity of mind 
he is incapable of managing his affairs, though 
his state of mind is not such that he would be 
found lunatic on inquisition. 

Nortu, J., in an action in the Ch. Div., gave a 
judgment removing a trustee of unsound mind & 
appointing a new trustee in his place, but declined 
to make an order under s. 34 of the above Act 
vesting the estate in the new trustee, considering 
that it ought to be applied for in Lunacy. The 
Lords Justices sitting in Lunacy made the vesting 
order.—Re MARTIN’sS TRUSTS, LAND, BUILDING, 
INVESTMENT & COTTAGE IMPROVEMENT CO. v. 
MARTIN, fle MARTIN (1887), 34 Ch. D. 618; 56 
L. J. Ch. 229, 695; 56 L. T. 241; 35 W. R. 524, 


s Ax 
Annotations :—Refd. Re Woston (1898), 43 Sol. Jo. 29; 
Re M., [1899] 1 Ch. 79. 


15. -.|—A person who is paralytic 
& deprived of the power of speech & unable to 
read & write, but is not suffering from any mental 
disease, is not a person of unsound mind within 
the above sect. Therefore in such a case the 
petition should not be presented im Lunacy, but 
in the Ch. Div. 

We have considered whether the order might 
not be made in the Ch. Div. only by virtue of the 
jurisdiction delegated to us at the special request 
of the Lord Chancellor that we should act as 
judges of the Ch. Div. in matters connected with 
our jurisdiction in Lunacy, but we think that such 
jurisdiction can only be exercised in aid of the 
jurisdiction in Lunacy, & that we ought not to 
make an order only in the Ch. Div. (CoTron, L.J.). 
—Re BARBER (1888), 89 Ch. D. 187; 57 L. J. Ch. 
756; 68 L. T. 756; 87 W. R. 182, C. A. 
Annotation :—Refd. Re Weston (1898), 43 Sol. Jo. 29. 


16. ‘*Sound mind ’’—Not necessarily perfectly 
balanced.]|—BOUGHTON v. KNIGHT, No. 234, post. 
17. ‘‘ Insanity ’’—Delusions & perversion of 
mind.]|—DEw v. CLARK & CLARK, No. 7, ante. 
: -|—GODDARD v. VERE, No. 321, 











post. 
= -|—Moral insanity, or a moral 
perversion of the feelings unaccompanied with 
delusion, does not afford a sufficient ground to 
invalidate & nullify the acts of one so affected, if 
no fraud is practised upon him, & his eccentricity 
cannot be resolved into intellectual insanity, the 
test of which is delusion.—FRERE v. PEACOCKE 
(1846), 1 Rob. Eccl. 442; 163 H. R. 1095; sub 
nom. FREER v. PEACOCKE, 11 Jur. 247. 


Annotation :—Mentd. Davies v. Gregory (1873), L. R. 
eras LP gory ( » lL. RR. 38 





20.——— Not mere eccentricity.|—Drw v. 
CLARK & CLARK, No. 7, ante. 
21. ——- ———.]—GODDARD v. VERE, No. 821, 
post. 
22. ——- ———.|—Mupway v. Crort, No. 209, 
post. 
No. ° - 
= An: th atieat) Shinn eet evr igang) 


OGREGOR’s SETTLED ESTATES ; 
4 Vv. L. R. 1.—~AUS. eters) 


Part I.—In GENERAL. 


93, —— ——-]—Wanrina v. WaRrina, No. 10, 








ae .|—Eccentricity, & the indul- 
gence in expensive & frivolous pursuits, unless 


they show a person to be incapable of taking care 
of his person or property, do not amount to legal 
insanity.—Re HuGHEs (1848), 13 L. T. O. S. 541. 
; Not mere holding of unfounded or 
absurd opinions.]|—DITCHBURN v. FEARN, No. 217, 
ost. 
- 26. —— Not mere extravagance & frivolity.|— 
Re HuGuHEs, No. 24, ante. 
27. Delusion—Gross exaggeration of slight cir- 





cumstances.|—DITCHBURN v. FEARN, No. 217, 
ost. 
. 28. —— Belief of imaginary things as 
realties.|—-WARING v. WARING, No. 10, ante. 

29. ——— Belief in impossible or improbable 


things.|—PrRINsSEP & Hast InpIA Co. v. DyYcE 
SoMBRE, No. 431, post. 

30. Test for insanity.]}—BANks v. Goop- 
FELLOW, No. 204, post. 
.]|—See Nos. 7, 19, ante. 

31. Monomania.|—WaRING v. WARING, No. 10, 
ante. 








ed 


SEcT. 2.—CLASSIFICATION. 

See Lunacy Act, 1890 (c. 5); Mental Deficiency 
Act, 1913 (c. 28). 

32. ‘*Non compos mentis ’’ — Kinds of.] — 
(1) There are four manners of non compos mentis : 
(a) Idiot or fool natural; (6) He who was of good 
& sound memory & by the visitation of God has 
lost it; (c) Dunaticus, qui gaudet lucidis inter- 
vallis, & sometimes is of good & sound memory, 
& sometimes non compos mentis ; (d) By his own 
act, as a drunkard. 

(2) Acts done by a lunatic inter lucida inter- 
valla, shall bind him. 

(3) Every deed, feoffment, or grant, which any 
man non compos mentis makes, is voidable not by 
himself, but by his privies in blood, or in repre- 
sentation. 

(4) If a man non compos meniis levies a fine, or 
suffers a recovery, or acknowledges a statute or 
recognisance, neither his heir nor his cxors. shall 
avoid them, for these are matters of record. 

(5) By the civil law, the acts of idiots & non 
compos mentis without their tutor void. 

__ (6) Alienation by fine or recovery shall bind the 
idiot.—BEVERLEY’S CASE (1603), 4 Co. Rep. 
123 b; 76 BH. R. 1118. 


Annotations :—As to (1) Extd. Ez p. Cranmer (1806), 12 
Ves. 445. As to (3) Consd. Im 


perial Loan Co. v. Stone, 

{1892] 1 Q. B. 599. Refd. Yates v. Boen (1738), 2 Stra. 

11043 Molton v. Camroux (1848), 2 Exch. 487. A 

4) Consd. Molton v. Camroux (1848), 2 Hxch. 487. 
efd. Murley v. Sherren (1838), 8 Ad. & El. 754. 

5) Consd. Re Walker, [1905] 1 Ch. 160. Generally, 
entd. Tourson’s Case (1610), 8 Co. Rep. 170 a; Shaftes- 

bury v. Shaftesbury (1725), Gilb. Ch. 172; Hz. Southcot 
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(1751), 2 Ves. Sen. 401: Oxenden v. Com ian 179. 
4 Bro. C. C. 231; Humphreys v7; Griffiths “ele | 
M. & W. 89; Stanton v. Percival (1855), 5 H. L. Cas. 257. 


SEcT. 3.—LUCID INTERVALS. 
SUB-SECT. 1.—IN GENERAL. 

Acts during lucid interval — Binding.] — See 
Sect. 3, sub-sect. 2, post. “a ; 

33. Lunacy with lucid intervals—Distinguished 
from soundness of mind subject to occasional 
unsoundness.]—J?e J. B., No. 569, post. 

34. Voluntary confession of delusion.|—War- 
ING v. WARING, No. 10, ante. 

35. More frequent in delusion than in lunacy.] 
—Lucid intervals are much easier to be proved 
as they are much more likely to occur in cases of 
delirium than in cases of proper insanitv.— 





BROGDEN v. Brown (1825), 2 Add. 441; 162 
EK. R. 356. 
Annotation :—Consd. Bennet v. Manchester (1854), 23 


L. T. O. S. 331. 


SUB-SECT. 2.—ACTS DURING LUCID INTERVALS. 


36. General rule — Binding.|] —- BEVERLEY’s 
CASE, No. 32, ante. 








37. -|\—THALL v. WARREN, No. 69, post. 
388. —— ———.|—-WBHITE v. Driver, No. 285, 
post. 


39. Power of attorney.| — DAILY TELEGRAPH 
NEWSPAPER Co. v. MCLAUGHLIN, No. 124, post. — 
.|—See, generally, AGENCY, Vol. 1., pp. 295 





et seq. 
Contracts.|—See Part II., Sect. 2, sub-sect. 1, 
D., post. 


SUB-SECT. 3.—MARRIAGE DURING LUCID 
INTERVAL. 


See Part II., Sect. 3, sub-sect. 2, B., post. 


SuB-SECT. 4.—WILL EXECUTED DURING LUCID 
INTERVAL. 
See Part II., Sect. 8, sub-sect. 5, post. 


SUB-SECT. 5.—PROOF OF. 

Degree of sanity to be proved.|—See Part I1I., 
Sect. 2, post. . . 

Burden of proof.]—Sce Part III., Sect. 4, sub- 
sect. 2, B., post. 
In case of wills..—Sce Part II., Sect. 8, 
sub-sect. 4, B., post. 
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PART I. SECT. 3, SUB-SECT. 2. 
836 i. General rule—Binding.}]—CREAGH v. BLoop (1845), 8 I. Eq. R. 434; 2 Jo. & Lat, 509.—IR. 
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LUNATICS AND PERSONS OF UnsounpD Minp. 


Part Il—Civil Capacity. 


Secr. 1.—IN GENERAL. 
40. Contracts of idiots.|—A civil contract, 
though for necessaries, by an idiot, after he is 
found by office to be an idiot, or a lunatic, after 
he is found by office to be a lunatic is void (BRIDG- 
MAN, C.J.).—_MANBY v. Scotr (1663), as reported 
in O. Bridg. 229; 1 Sid. 109; 1 Keb. 441; 124 

HH. R. 561, Ex. Ch. 

Annotations :—Refd. Davidson v. Wood (1863), 11 W. R. 
791; Re Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 
94, Mentd. Dyer v. East (1669), 2 Keb. 554; Tod v. 
Stokes (1698), 12 Mod. Rep. 244; Gibbons v. Cloyne (Bp.) 
(1706), Holt, K. B. 599; KR. v. Haughton (1718), 1 Stra. 
83; Bolton v. Prentice (1744), 2 Stra. 1214; Hatchett v. 
Baddeley (1776), 2 Win. Bl. 1079; Compton v. Collinson 
(1790), 1 Hy. Bl. 334; Jennings v. Rundall (1799), 8 
Term Rep. 335; Nurse v. Craig (1806), 2 Bos. & P. N. J. 
148; Montague v. Baron (1825), 5 Dow. & Ry. K. B. 
532; Hunt v. De Blaquiere (1829), 5 Bing. 550; Belton 
v. Hodges (1832), 9 Bing. 365; Leeds & Thirsk Jy. v. 
Fearnley (1849), 4 Exch. 26; Newry & Enniskillen Ry. 
v. Coombe (1849), 3 Exch. 565; Johnston v. Sumner 
(1858), 3 H. & N. 261; Woodward v. Dowse (1861), 
8 Jur. N.S. 413; Bartlett v. Wells (1862), 1 B. & S. 836; 
Jolly v. Rees (1864), 15 C. B. N. S. 628; Bazeley v 
Forder (1868), L. R. 3 Q. B. 559; Debenham v. Mellon 
(1880), 29 W. RR. 141; Wilson v. Glossop (1887), 19 
Q. B. D. 379; Morel v. Westmoreland (1902), 87 L. T. 
635; Miss Gray v. Cathcart (1922), 38 T. L. R. 562; 

Solby v. Atkins (1926), 135 L. T. 45. 


41. Acts without consent of guardian.]— 
BEVERLEY’S CASE, No. 32, ante. 
42. -|-— LreacH v. THOMPSON (1698), 





Show. Parl. Cas. 150; 1 E. R. 102, H. L.3 affg. 
S. C. sub nom. THOMPSON v. LEACH (1697), 3 Mod. 
Rep. 301. 

Annotations :—Refd. Yates v. Boen (1738), 2 Stra. 1104; 
Zouch d. Abbot & Hallet v. Parsons (1765), 3 Burr. 1794 ; 
Daily 'l'clegraph Newspaper Co. v. McLaughlin, [1904] 
A.C. 776. Mentd. Burgoigne v. Fox (1738), 1 Atk. 575. 


43. Acts of bankruptcy.|—-Suppose the case 
of two partners, one an infant or a lunatic, & the 
other a bkpt., the creditors would be without 
remedy under the statutes of bkpt. if such a 
commission could not be sued out, for an infant 
or a lunatic cannot be a bkpt. (WILLEs, C.J.).— 
ee v. PERRIT (1744), Willes, 467; 125 E. R. 
Annotations :—Mentd. Ex p. Layton, Ex p. Wardwicko 

(1801), 6 Ves. 434; Re Corson, Ex p. Deo Tastet (1810), 

1 Rose, 10; Hr p. Brown, Ex p. Munton (1812), 1 Ves. 

ae 60; Zte Chambers, Ex p. Chambers (1835), 1 Deac. 

44. Acts for benefit of lunatic.]}—ELuior v. 
InNcE, No. 126, post. 

45. Effect of single delusion—Relating to sub- 
ject-matter.|—Action by purchaser against exors. 
of vendor for specific performance of an agreement 
to sell an estate. Defence, unsoundness of mind 
& incapability. It was held on the evidence that 
the vendor, who was eighty years of age, suffered 
from brain disease & insanity produced thereby 
as well as, & distinct from, insanity evidencing 
itself in delusions, & also from general enfeeble- 
ment of mind. One of such delusions did to 
some extent enter into the matter of the contract, 
but, in the opinion of the ct., not so far as to form 


the foundation of it. The medical evidence was 
that the vendor, though capable to some extent 
of transacting business, was not competent to 
enter into the contract in question, which, how- 
ever, was reasonable & simple. There was strong 
lay evidence that the vendor perfectly under- 
stood the transaction. The ct. being of opinion 
on the whole evidence, notwithstanding the 
medical testimony, that the vendor was sufficiently 
sane at the time to understand, & did understand, 
the transaction, granted specific performance.— 
BIRKIN v. WING (1890), 63 L. T. 80. 

46. Question for jury.]|—JENKINS 
v. Morris, No. 216, post. 

Contracts of drunkards—Whether void or void- 
able—At option of drunkard.|—-See CONTRACT, 
Vol. XII., pp. 41 e¢ seq. 








Sect. 2.—CONTRACTS. 
SuB-SECT. 1.—CONTRACTS GENERALLY. 
A. Bond fide Transactions Without Notice. 

47. General rule—Not set aside.|—A bill was 
filed to set aside a deed of conveyance twenty- 
seven years after its execution, on the ground of 
the lunacy of grantor & other collateral circum- 
stances of fraud. At the hearing of the cause 
these collateral circumstances were not estab- 
lished :—Held: pltf. was not entitled to an issue 
to try the question of the lunacy of the grantor. 

Qu.: whether a conveyance executed by a 
lunatic is absolutely void in the absence of notice 
of the lunacy to the party claiming under the 
conveyance, & of all circumstances of fraud. 

Qu. : whether such a conveyance is voidable, 
& if so, under what circumstances, 

Such a conveyance executed under circum- 
stances of fraud, the lunacy being one of those 
circumstances, might be set aside. It is an 
established doctrine of equity, that where a bill 
sets up a case of fraud as a ground for relief & 
such fraud is not proved, pltf. is not entitled to 
relief by establishing some other fact independent 
of the fraud, which might of itself create a title 
to relief under a head of equity distinct from that 
applicable to the case of the fraud alleged.— 
PRICE v. BERRINGTON (1851), 3 Mac. & G. 486; 
18 L. T. O. S. 56; 15 Jur. 999; 42 E. R. 348, 
L. C. 

Annotations :—Refd. Jacobs v. Richards, Jacobs v. Porter 


(1854), 18 Beav. 300; Elliot v. Ince (1857), 7 De G. M. 
& G. 475; York Glass Co. v. Jubb (1925), 134 L. T. 36. 








48. J}—ELLIoT v. INCE, No. 126, 
post. 
49. ——_—- -——— Impossibility of putting parties 


in statu quo.]—-A ct. of equity will not interfere 
to set aside a contract, overreached by an inquisi- 
tion in lunacy, if fair & without notice ; especially 
where the parties cannot be reinstated. 


PART II. SECT. 1. 

ce. Gencral rule.) — All acts done 
during lunacy to bind the lunatic’s 
estate shall be avoided.—HLy’s (LORD) 
CASE ied), 1 Ridg. Parl. Rep. 515, 
§19.— IR. 

44 1. Arts for benefit of lunatic.) — 
McLAUGHLIN. v. CITY BANK oF 
SYDNEY (1912), 14 C. L. R. 684.—AUS, 


PART II. SECT. 2, SUB-SECT, 1.—A. 
471. General rule — Not set aside.|\— 


A contract entered into by a person 
who does not know or suspect the 
other contracting party to be a lunatic 
cannot be avoided on the ground mercly 
of the inadequacy of tho consideration. 
To set aside such a contract there 
must have been some fraud, imposition 
or over-reaching on the part of the 
person secking uphold the contract 
or some evidence to show that the con- 
tract was not fairly made.—TREMILIS 
v. BENTON (1892), 18 V. L. BR. 607. 


— AUS. 


47 ii. .}—The rule both of 
law & equity, as to a contract entered 
into by a person epparenty of sound 
mind not known by the other con- 
tracting party to be insane, is that 
such a contract, if fair, bond fide, & 
completely executed, is valid. Hven 
though such a contract might be void 
at law, it will only be sct aside in 
equity for fraud.—HassarpD v. SMITH 
(1872), 6 i. R. Kq. 429.—IR. 








Part IJ.—Crvin Capactrry. 


It is ges Serge to give pltf. the relief he prays, 
or any relief, except upon the ground, that he 
was a lunatic at the time the contract took place. 
The establishment of that fact is indispensably 
necessary (GRANT, M.R.).—NIELL v. MORLEY 
(1804), 9 Ves. 478: 32 E. R. 687. 

Annotations :—Apld. Price v. Berrington (1851), 3 Mac. & G. 
486. Consd. Campbell v. Hooper (1855), 3 Sm. & G. 153. 
Distd. Elliot v. Ince (1857), 7 De G. M. & G. 475. 
Molton v. Camroux (1848), 2 Exch. 487; Jacobs v. 
Richards, Jacobs v. Porter (1854), 18 Beav. 300; Wilt- 
shire vy. Marshall (1866), 14 W. R. 602; York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 

50. -|—Unsoundness of mind 
will not vacate a contract, if it be unknown to the 
other contracting party, & no advantage be 
taken of the lunatic especially where the con- 
tract is executed in whole or in part, so that the 
parties cannot be restored to their original 
position. 

Therefore, where a lunatic purchased certain 
annuities for his life, of a society which at the 
time had no knowledge of his unsoundness of 
mind, the transaction being in the ordinary 
course of human affairs, & fair & bond fide on the 
part of the Society :—Held: after the death of 
the lunatic his personal representatives could not 
recover back the premiums paid for the annuities. 

This special verdict hardly shows any such 
state of mind [lunacy]; but, even if it did, the 
modern cases show, that when that state of mind 
was unknown to the other contracting party, & 
no advantage was taken of the lunatic the defence 
cannot prevail, especially where the contract is 
not merely executing, but executed in the whole 
or in part, & the parties cannot be restored 
altogether to their original position (PATTERSON, 
J.).—MOoOLToON v. CAMROUX (1849), 4 Exch. 17; 
18 L. J. Ex. 356; 13 L. T. O. S. 305; 154 BE. R. 
1107, Ex. Ch. 


Annotations :—Consd. Price v. Berrington (1851), 3 Mac. 
& G. 486. Apld. Beavan v. M‘Donnell (1854), 9 Exch. 
309. Consd. Campbell v. Hooper (1855), 3 Sm. & G. 
153. Distd. Elliot v. Ince (1857), 7 De G. M. & G. 475. 
Consd. Imperial Loan Co. v. Stone, [1892] 1 Q. B._599. 
Apld. York Glass Co. v. Jubb (1925), 134 L. T. 36. Refd. 
Jacobs v. Richards, Jacobs v. Porter (1854), 18 Beav. 
300; Moss v. Tribe (1862), 3 F. & F. 297; Matthews v. 
Baxter (1873), L. R. 8 Exch. 132. Mentd. Re London 
Celluloid Co. (1888), 39 Ch. D. 190. 


01. Deed securing money advanced.|—In a 
suit in which a person found lunatic sought to 
set aside a deed executed by her as a security for 
moneys advanced at a time subsequent to that 
from which she was found lunatic, & in which 
deft. by his answer denied notice of the lunacy, 
the deed was not set aside, although at the hearing 
deft. by his counsel admitted that pltf. was at the 
time of executing the deed of unsound mind ; 
enquiries were directed as to the fact of the 
advance & the circumstances attending it, & as 
to the application of the money; & upon further 
directions the deed was ordered to stand as 
Security for the money reported to have been 
actually advanced, with interest & costs.—KIRK- 
WALL v. FLIGHT (1842), 3 W. R. 529. 
at nnoiation :—Apld. Campbell v. Hooper (1855), 3 Sm. & G. 











52. Agreement to purchase land—Payment of 
deposit.|—-Plitf. entered into a written contract 
for the purchase of certain land at a specified 
price from certain persons, vendors thereof on 
behalf of deft., on the terms & conditions that 
pltf. should forthwith pay a sum of £415 as a 


PART Il. SECT, 2, SUB-SECT. 1.—B. 


564i. Whether a sufficient defence.) — m some 
upon deft.’s vessel. At the time the | in 
agreement for the repairs was made, 
one of pltfs. knew that deft. was sub- 


TL tae 


about the vessel ; 





—— 


ject to insane delusions, bolieving that 
a le were conspiring 
Pltfs 0 injury. 
- Made certain necessary repairs | superintended the repaire, & talke 
folligently to the workmen cmployed 

but some months 
afterwards he became violent, & was 
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deposit on the purchase; that the purchase 
should be completed by Mar. 25, 1852; that 
within four weeks after the contract the vendors 
should deliver to pltf. an abstract of title to the 
property & deduce a good title thereto; that 
within two months after the delivery of such 
abstract, pltf. should deliver to the vendors a 
statement of any objections to the title, &, if no 
objections were so delivered, the title should 
be considered as accepted; that on payment of 
the residue of the purchase-money on the said 
Mar. 25 the vendors would convey the premises 
to pltf.; & that if pltf. should neglect or fail to 
comply with these conditions his deposit money 
should be forfcited to the vendors. Pltf. paid 
the deposit at the time of entering into the 
contract, & an abstract of title was afterwards 
duly delivered to him, to which no objection was 
made. At the time he entered into the contract 
he was a lunatic, & incapable of understanding 
its nature; but this deft. did not know, & the 
contract on his part was a bond fide one :—Held : 
as the contract was entered into by deft., & the 
money received, fairly & in good faith, & without 
knowledge of the lunacy, &, so far as concerned 
the deposit, the transaction was completely 
executed, pltf. was not entitled to the return of 
the money so deposited.—BEAVAN v. M‘DONNELL 
(1854), 9 Exch. 309; 2 C.L. R. 474; 22 L. T. 
O.S. 243; 156 BW. R. 1313 subsequent proceedings, 
10 Exch. 184. 

aren :—Refd. Wiltshire v. Marshall (1866), 14 W. R. 


See, generally, SALE OF LAND. 

53. Supplying goods to agent.|—Pltf. was a 
tradesman, & deft. had given his wife authority 
to deal with pltf., & had held her out as his agent 
& as entitled to pledge his credit. Afterwards 
deft. became insane, & whilst his malady lasted, 
his wife ordered goods from pltf. who accordingly 
supplied them. At the time of supplying the 
goods pltf. was unaware that deft. had become 
insane. Deft. afterwards recovered his reason, & 
then refused to pay for the goods supplied to his 
wife by pltf.:—Held: deft. was liable for the 
price of the goods.—-DREW v NuNN (1879) 4 
Q. B. D. 661; 48 L. J. Q. B. 591; 40 L. T. 671; 
43 J. P. 541; 27 W. RK. 810, C. A. 


Annotatims :—Refd. Burke v. Amalgamated Soc. of Dyers, 
[1906] 2 K. B. 583. Mentd. Chili Republic v. London 
River Plate Bank (1894), 10 T. L. R. 658; Willis, Faber 
v. Joyce (1911), 104 L. T. 576; Edwards v. Porter, 
MeNeall v. Hawes, [1923] 2 K. B. 538. 
Contracts of drunkards.]|—See Conrract, Vol. 

XITI., pp. 41 et seq. 


B. Knowledge of Lunacy. 


54. Whether a sufficient defence.|—Where a 
tradesman supplied a person with goods suited to 
his station, & afterwards, by an inquisition taken 
under a commission of lunacy, that person was 
found to have been lunatic before & at the time 
when the goods were ordered & supplied :— 
Held: this was not a sufficient defence to an 
action for the price of the goods, the tradesman 
at the time when he received the orders & supplied 
the articles, not having any reason to suppose that 
deft. was a lunatic. 

A lunatic is capable of contracting for neces- 
garies.— BAXTER v. PorTsMOUTH (HaRL) (1826), 


confined in asylum for the insane :— 
Held: pitts. were entitled to recover 
for the work done.—ROBERTSON v. 
KELLY (1882), 2 O. R. a. ‘ 
d. Sufficiency of knowledge.) — 
vendor te insane, but not on all 
subjects; &, apart from his delusions, 
Kr 


t him to 
e, however 
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Sect. 2.—Contracts: Sub-sect. 1, B., C., D. & E.; 
sub-sect. 2, A., B. & C.] 


5B. & C. 170; 2C. & P. 178; 108 B. R. 68; 
sub nom. BAGSTER v. PORTSMOUTH (EARL), 7 Dow. 
& Ry. K. B. 614. 


Annotations :—Consd. Molton v. Camroux (1848), 2 Exch. 
487; Campbell v. Hooper (1855), 3 Sm. & G. 153. 
Refd. Beowne v. Joddrell (1827), Mood. & M. 105; 
Howard v. Digby (1834), 8 Bli. N. S. 224; Imperial Loan 
Co. v. Stone, [1892] 1 Q. B. 599; York Glass Co. v. Jubb 
(1925), 134 L. T. 86. Mentd. Gore v. Gibson (1844), 
13 M. & W. 623. 


55. ——.|—-LEvy v. BAKER (1827), Mood. 

& M. 106, n., N. P. 

56. ——-.|—-In an action for work done by 
lItf., as an attorney, for deft., who pleaded 
unacy :—Held: this was no defence unless pltf. 
knew it; &, it appearing that deft. had been 
duly placed in an asylum while he suffered under 
delirium tremens, & was mad from time to time 
when under the influence of drink, but that pltf. 
did not do business with him at those times; it 
was for the jury to say whether, when he took his 
instructions, deft. was insane to his knowledge.— 
Moss v. TRIBE (1862), 3 F. & F. 297, N. P. 

57. -|—Where deft. in an _ action of 
contract, sets up the defence that he was insane 
when the contract was made, in order to succeed 
in his defence he must show that at the time of 

the contract his insanity was known to pltf.— 
IMPERIAL LOAN Co. v. STONE, [1892] 1 Q. B. 599; 
61 L. J. Q. B. 449; 66 L. T. 556; 56 J. P. 486; 
8 T. L. R. 408, C. A. 

Annotations :—Consd. Leaver v. Torres (1899), 43 Sol. Jo. 
778. Apld. York Glass Co. v. Jubb (1925), 134 L. T. 36. 
58. -|—Deft. entered into a contract by 

correspondence, after inspection of the property, 

to purchase pltf. co.’s glassworks & business as a 

going concern for £54,600, a lower price than 

that originally asked by the vendors. At that 
date he was suffering from general paralysis of 
the insane, & was shortly afterwards removed to 

a lunatic asylum. The purchase was not com- 

pleted, & some months later the receiver of deft.’s 

estate, appointed under the Lunacy Acts, repu- 
diated the contract. 
action for damages for breach of contract. The 
judge before whom the action was tried, gave 
judgment for pitfs. & ordered an inquiry into the 
damages suffered by them, the result of which 
was that he awarded the sum of £21,000. Deft. 
appealed from the judgment & the award of 
damages :—Held: as deft. had failed to prove 
that pltf. co., or their representatives knew, or 
had any reason to suppose that he was insane at 
the date of entering into the contract, there was 
a valid & binding contract at common law, there 
was no equitable ground such as that of unfairness 
for relieving deft. & his estate of liability under 
the contract, as the price of the works was the 
result of bargaining & was fair & reasonable, & 
having regard to the rapid depreciation of the 
property between the dates of the contract & its 
repudiation by the receiver, the damages were 
not excessive.—YORK GLass Co., Lrp. v. JUBB 

(1925), 184 L. T. 36; 42 T. L. R. 1,0. A. 

59. Lunatic imposed upon.j|—No person 
can in defending an action, be allowed to stultify 
himself; & therefore deft. cannot, in an action 
for work & labour, set up his own insanity as 
a defence, unless he has been imposed -upon by 
plitf. in consequence of his mental imbecility. 











e stranger might not perceive his in- , he was bewitched, which, it was shown, 
was one of his delusions :—Held: this 
was not sufficient to affect the vendee 


sanity. In the negotiation for a sale 
of tand, he said to the purchaser that 


The co. then brought an. 


LUNATICS AND PERSONS oF UnsounD MIND. 


—BROWN v. JODRELL (1827), 3 C. & P. 30; Mood. 


& M. 105, N. P. 
Annotations :—Consd. Molton v. Camroux (1848), 2 Exch. 


487. Refd. Imperial Loan Co. v. Stone, [1892] 1 Q. B. 
599. Mentd. Gore v. Gibson (1844), 13 M. & W. 623. 
60. -|—To constitute a defence to 








an action for use & occupation of a house taken 
by deft. under a written agreement, at a stipu- 
lated sum per annum, it is not enough to show 
that deft. was a lunatic, & that the house was 
unnecessary for her; but it must be also shown 
that pltf. knew this, & took advantage of deft.’s 
situation; & if that be shown, the jury should 
find for deft.; & they cannot, on these facts, 
find a verdict for pltf. for any smaller sum than 
that specified in the agreement.—DANE v. KIRK- 
WALL (VISCOUNTESS) (1838), 8 C. & P. 679, N. P. 


Annotations :—Consd. Molton v. Camroux (1848), 2 Exch. 
487; Campbell v. Hooper (1855), 3 Sm. & G. 153. Refd. 
Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599; York 
Glass Co. v. Jubb (1925), 134 L. T. 36. 


.|—MoLTon v. CAMROUX, No. 





50, ante. 

62. .|—The insanity of a mtgor. at 
the date of the mtge. will not annul the right of a 
mtgee. to a foreclosure decree, unless the mtgee. 
knew of the mtgor.’s insanity & took advantage 
of it. 

If to the fact of lunacy of one party, you add 
dishonest conduct on the part of the other con- 
tracting party, & show that he knew of the lunacy, 
& took advantage of it, then the right to recover 
under the contract is gone, & the lunacy has its 
full effect of totally annulling the contract (per 
CuR.).—CAMPBELL v. HOOPER (1855), 3 Sm. & G. 
153; 3 Eq. Rep. 727; 24 L. J. Ch. 644; 25 
L. T. O. S. 220; 1 Jur. N.S. 670; 3 W. R. 528 ; 


65 HK. R. 608. 
anon -—Consd. York Glass Co. v. Jubb (1925), 134 


63. Obtained after contract but before action.]| 
—YorRK GuLass Co., LTD. v. JUBB, No. 58, ante. 

Contracts of drunkards.|—-See Contract, Vol. 
XII., pp. 41 et seq. 








C. Contracts Wholly or Partially Performed. 

64. Not set aside—Lapse of time—Subsequent 
purchase for value.|— WINCHCOMB v. Hau (1630), 
1 Rep. Ch. 40; 21 LE. R. 501. 

65. ——- If fair & without notice—Inability 
to reinstate parties.|-NIELL v. Morizy, No. 49, 
ante. 

66. ——- ———- -———.|—MOLTON v. CaMROUX, 
N o ante. 


51, ante. 
No. 52, ante. 

Contracts of drunkards.|—Sce CONTRACT, Vol. 
XII., pp. 41 e¢ seq. 


——.|—KIRKWALL v. FLIGHT, No. 





——.] — BEAVAN v. M‘DONNELL, 





D. Contracts during Lucid Interval. 


69. Deed executed before inquisition—Inquisi- 
tion relating back.)—Upon a bill for specific per- 
formance of a contract, over-reached by a com- 
mission of lunacy, pltf. not having traversed the 
inquisition, an issue was directed, whether deft. 
was a lunatic at the execution: if s0, whether he 
had lucid intervals; & whether the contract was 
executed during a lucid interval; the difficulties 
in executing the contract, which was for the sale 
of an estate vested in the lunatic, viz. that the 


with notice of the vendor’s condition.— 
MoDONALD v. MCDONALD (1869), 16 
Gr. 87.~—-OAN, 


Parr IJ.—Crvin Capactry. 


price was to be fixed by persons to be nominated, 
not appearing strong enough to preclude the 
previous inquiry, with a view to performance : 
pltf. being willing to take the title. 


The law upon this subject is, that all acts done | 


during a lucid interval are to be considered done 
by a person perfectly capable of contracting, 
managing, & disposing of, his affairs, at that 
period. This has more frequently occurred upon 
wills. A multitude of questions has been raised 
upon the execution of a will during a lucid interval ; 
&, that being proved, the will has been held valid 
& effectual to all intents & purposes for the 
conveyance of real & personal estate; as if 
testator had never been deranged. It must be 
the same as to contract, or any disposition of 
property. If he had made an absolute convey- 
ance, it would have been good, if made in a lucid 
interval (GRANT, M.R.).—HALL v. WARREN (1804), 
9 Ves. 605; 32 E.R. 738. 


Annotations :—Refd. Milnes v. Gery (1807), 14 Ves. 400; 
Re Walker (1904), 74 L. J. Ch. 86. entd. Agar v. 
Macklew (1825), 4 L. J. O. S. Ch. 16 


70. Deed executed after inquisition.] — Re 
WALKER, No. 172, post. 

71. Deed executed in lunatic asylum — 
Acquiescence after discharge.|—-Deeds were 


executed by a party while he was in confinement 
in a lunatic asylum. He read them over before 
he executed them, & suggested several alterations, 
& acquiesced in them for several months after his 
discharge from the asylum. A bill, filed by him 
afterwards for the purpose of setting these deeds 
aside, was, under the circumstances, dismissed. 
The only question for my decision in this case 
is, were the deeds executed under such circum- 
stances as to be binding upon pltf.; & for the 
reasons that I have stated I think that they are 
binding upon pitf. Iam satisfied that no coercion 
was used & also that he perfectly understood the 
nature & objects of the deeds (LORD LYNDHURST, 
C.).—-SELBY v. JACKSON (1844), 6 Beav. 192; 13 
2 Ch. 249; 2L. T. O. S. 366; 49 EK. Rh. 799, 


Anon :—Refd. Molton v. Camroux (1848), 2 Kxch. 


_ Contracts of drunkards.]—See Contract, Vol. 
All., pp. 41 et seq. 


EH. Lunacy after Contract Made. 

Performance with leave of judge.]—See Part X., 
Sect. 5, sub-sect. 5, post. 

Lunacy of solicitor—Position of articled clerk.|— 
See SOLICITORS. 

Lunacy of surety—Continuing guarantee.]-—Scc 
GUARANTEE, Vol. XXVI., p. 209, No. 1643. 

Breach of promise of marriage.|—See HUSBAND 
& Wirg, Vol. XXVIL., p. 33, No. 86. 

Lunacy of member of trade union—Alteration of 
rules.|— See TRADE & TRADE UNIONS. 

Lunacy of partner.|—See Part X., Sect. 4, post. 

Lunacy of principal—Termination of agent’s 


13] 


authority.;—See AGENcy, Vol. I., pp. 660, 692, 
Nos. 2763, 3015-3017. 
Compare Nos. 183, 185, post. 


SUB-SECT. 2.—PARTICULAR INSTANCES. 
A. Assignments. 


72. Assignment of debt.)—-PALMER v. PARK- 
HURST (1668), 1 Cas. in Ch. 112; 22 HE. HR. 719. 
Annotation :—Refd. Moulton v. Camroux (1848), 2 Exch. 487. 

73. Assignment of personal estate — Made 


under misapprehension.|—-MANNING v. GILL, No. 
170, post. 


B. Bulls of Exchange, Promissory Noles, etc. 
See, generally, Bis OF EXCHANGE, Vol. VI. 
74. Promissory note—Drawn in unusual form 

—Right of indorsee.|—I{ a person, perfectly 
imbecile in mind, is imposed upon, & induced to 
sign a promissory note, which is drawn in an 
unusual form, such note is bad, even in the hands 
of an indorsee.—-SENTANCE v. POOLE (1827), 3 
C.&P.1, N. P. 

75. ——~— Insanity of indorser— Defence by 
maker.|—The maker of a promissory note, sued by 
an indorsee, was allowed to plead that the indorser 
was a lunatic at the time of the indorsement.— 
ALcock v. ALCOCK (1841), 3 Man. & G. 268; 133 
i. R. 1144. 

Annotation :—Consd. Molton v, Camroux (1848), 2 Exch. 487. 

Compare No. 57, ante. 


C. Deeds and Conveyances. 

Sales, purchases, & leases, see Sub-sect. 2, I., 

ost. 

76. Deeds.]|—-BEVERLEY’S CASE, No. 32, ante. 

77. .|}—LEACH v. THOMPSON (1698), Show. 
Parl. Cas. 150; 1 EK. R. 102, H. L.3 affg. S.C. 
sub nom. THOMPSON v. LEACH (1697), 3 Mod. Rep. 
301. 
Annotations :—Refd. Yates v. Boen (1738), 2 Stra. 1104; 


Zouch d. Abbot & Hallet v. Parsons (1765), 3 Burr. 1794 
Daily Telegraph Newspaper Co. v. McLaughlin, [1904] 








A. C. 776. entd. Burgoyne v. Benson (1738), West 
temp. Hard. 340. 
78. Executed in extremis—No_ direct 


proof of insanity.|—Although there is no direct 
proof that a man is non compos or delirious, 
yet if the deed be executed in extremis, it cannot 
be supposed that he had a mind adequate to the 
business he was about; & might more easily be 
imposed upon.—FANE v. DEVONSHIRE (DUKE) 
(1718), 6 Bro. Parl. Cas. 137; 2 H.R. 984, H. L. 

79. Plea of non est factum—Evidence of 
lunacy.|—Lunacy may be given in evidence on non 
est factum.—YATES v. BOEN (1738), 2 Stra. 1104 ; 
93 E. R. 1060. 


me tations :—Refd. Gore v. Gibson (1845), 13 M. & W. 
623 - Molton v. Camroux (1848), 12 Jur. 800. 


80. Obtained by keeper.] — leed set 
aside, as obtained by fraud, & undue influence by 








PART II. SECT. 2, SUB-SECT. 2.—B. 
a Promissory note — Insanity of 
oes eer oe ee v. CAMERON (1893), 


PART Il. SECT. 2, SUB-SECT. 2.—C. 


tae ---...1—The deed of a lunatic 
8 not absolutely void, but voidable, & 
ey only be avoided by the grantor or 
is representatives.— Don d. 


v. KING ’ 
S5qeNg, (1869), 12. N. BH. (1 


d 76 ti. ——.J—In order to avoid a 
eed made by a lunatic, or a person in 
& of intoxication, two t must 

con- 


established, his incapacity 


tract, & his equitable right to be 
relieved ; & where the incapacity to 
contract, as the result of dissipation, 
was established, & inadequacy of con- 
sideration shown, the ct. granted 
relief.— JONES Vv. CALKIN (1876), 3 Pug. 
356.—CAN. 


76 iii. KA man, by putting his 
seal to an instrument, does not make it 
his deed, if at the time of so doing he 
was so weak as to be incapable of 
understanding it if explained to him, 
although he might not fall within the 
strict lecal definition of an idiot.— 
BALL v. BALL (1825), Sm. & Bat. 183 ; 
affd., 3 BU.N. 8.1; 1 Dow. & Cl. 880; 





Sm. & Bat. 454.—IR. 

76 iv. .}—FENTON & MACAN ¥. 
ARMSTRONG (1835), 4 Ir. L. Rec. N. 8. 
167.—IR. 

76 v. ——.]— CREAGH v. BLOOD 
(1845), 8 I. Eq. R. 434; 2 Jo. & Lat. 
509.—IR. 

76 vi. Found that a deed 
executed by a person who had a few 
months before been quite insane & who 
was still of weak mind, was neverthe- 
less effectual as his deed, there bcing 
no proof of fraud on the part of those 
in whose favour it was grantcd.— 
MORRISON v. MORRISON (1841), 4 
D unl. (Ct. of Sess.) 337.—SCOT. 

wr 2 








Lunatics AND Persons or UNSOUND MIND. 


Sect. 2.—Contracts: Sub-sect. 2, C., D., &., 
', (a) & (b).] 

a keeper of a house for lunatics from a@ person under 

his care; as within the general principle arising 

from the relation of guardian & ward, attorney & 
client, etc.—WRIGHT v. PROUD (1806), 13 Ves. 136 ; 

33 E. R. 246, L. C. 

Annotations :—Mentd. Hunter v. Atkins (1834), Coop. temp. 
prone 464; Cheslyn v. Dalby, Dalby v. Cheslyn (1836), 
2Y.&C. Ex.170; Liles v. Terry, [1895] 2 Q. B. 679. 

Degree of weakness of mind.]— 

Deeds set aside, the execution of which had been 

obtained by imposition from an imbecile old man. 

A degree of weakness of mind, far below what would 

be necessary to justify a commission of lunacy, if 

it has been taken advantage of to procure the 
execution of a deed, will be sufficient ground for 
setting that deed aside.—BLACHFORD v. CHRISTIAN 

(1829), 1 Knapp, 73; 12 E. R. 248, P. C. 


82. -—On a question whether a 
deed was void in law, on the ground of unsoundness 
of mind in the person by whom it was executed, the 
judge directed the jury that the question for them 
to try was, whether B. was a person of sound mind 
or not; & that, to constitute such unsoundness of 
mind as should avoid a deed at law, the person 
executing must be incapable of andostanding & 
acting in the ordinary affairs of life. Exception 
to this—for that the judge ought to have directed 
the jury that the unsoundness must amount to 
idiocy, in the strict legal definition of the term. 
But the judge’s direction held by the cts. below 
to be good, & the judgment affirmed by the Lords. 

The strict legal definition of an idiot, in an old 
book which I have brought down with me, is, 
that if a man can repeat the letters of the alphabet, 
or read what is set before him, he cannot be taken 
to be an idiot. But you would say that this was 
contrary to common sense; for as to repeating 
the letters of the alphabet, or reading what is set 
before him, a child of three years old may do that. 
Then the question is whether the party was of 
sound mind or not, & that is the question here. 
To be sure the judge goes on to say that, as one 
test of capacity or incapacity, the jury was at 
liberty to consider whether the party was capable 
of understanding what he did by executing the 
deed in question, when its general import was 
explained to him; & surely that is one good test, 
& there is nothing irregular in that. But the 
question is whether, taking the whole direction 
together, it is right, & I think it is (Lorp 
TENTERDEN ).— BALL v. MANNIN (1829), 3 Bli. N.S. 
1; 1 Dow. & Cl. 380; 4 E. R. 1241, H. L. 

' 83. Effect of subsequent finding of in- 
quisition.|—-SERGESON v. SEALEY, No. 436, post. 
-.]—JACOBS v. RICHARDS, JACOBS 
94, post. 

















v. PORTER, No. 








85. -|—FERGUSON v. BORRETT, No. 
446, post 
86. Executed by committee—On behalf 





of lunatic.|—-LAWRIE v. LEES, No. 1173, post. 





83 i. Effect of subsequent finding 
of inquisition. }—Where the deed to the 
vendor was executed on Feb. 1, 1854, 
& in Dec. @ comunission of lunacy was 
issued against the grantor in that deed, 
under whicn it was found that he was 
insane, & been so from Feb. or 
Mar. previous, the ct. refused to enforce 
the contract.— FRANCIS v. ST. GERMAIN 
(1858), 6 Gr. 636.—CAN. the 


f. Executed during lucid 
interval—Onus of proof.}—Where the 
grantor under a deed is shown to have N. 

een afflicted with a continuous type 
of insanity for some time prior to the 
date of the deed the onus is on those CAN, 


tion d 





g. —— 
executed b 
with lucid 
aside unless it is 





upholding the deed to prove its exccu- 
a lucid interval.— Hoover 
wv. NUNN (1912), 22 C 


20. 3 3 
0. W. N. 1223 ;'3 D,L.R.503—CAN, APT. 4, 1864, mtged. Jand to L., wl 





y a party who is insane 
intervals, wiJl not be set 
shown that he was 
insane at the time of the execution of 
deed, & that his i 
known to the grantee.—CONRAD v. 
HALIFAX LUMBER Co., LTD. (1919), 52 
S. R. 250.—CAN 
91 i. Conveyance of land—Fraud.}— 
YOUNG v. YOUNG (1863) 10 Gr. 365.— 


87. —— Deeds & wills—Whether distinguish. 
able..—-LEACH v. THOMPSON (1698), Show. Parl, 
Cas. 150; 1 E.R. 102, H.L.; affy. 8. C. sub nom, 
THOMPSON v. LEACH (1697), 3 Mod. Rep. 301. 


Annotations :—Refd. Zouch d. Abbot & Hallet v. Parsons 
(1765), 3 Burr. 1794; Daily Telograph Newspaper Co. 
». McLaughlin, [1904] A. C. 776. Mentd. Burgoyne ». 
Benson (1738), West temp. Hard. 340; Yates v. Boen 
(1738), 2 Stra. 


ss. ——- ——— Distinction between.] — Je 
WALKER, No. 172, post. 
89. ——-_ —— Procuring execution of— 


Whether fraud within Real Property Limitation 
Act, 1833 (ce. 27), s. 26.|—T., a person of unsound 
mind, living in the family of D. became entitled 
as heiress-at-law to certain lands. D. received 
the rents & profits of such lands for thirteen years 
during the life of T. & eleven years after her death, 
when D. died. D. had procured T. to execute a 
will devising part of her estate, & also indentures 
for conveying other parts, to D. & her heirs :-— 
Held: D. had founded her title upon the instru- 
ments which she had procured T. to execute in her 
favour; & her claim to the lands in question must 
be deemed to be under, & not against T. & there 
was, therefore, no adverse possession as against T’. 
or those claiming under her. Semble: procuring 
instruments of conveyance & devise to be executed 
by a person of unsound mind was a fraud within 
the above sect.—LEwis v. THomas (1843), 3 
Hare, 26; 67 E. R. 283. 

Annotation :—Refd. Manby v. Bowicko (1857), 3 K. & J. 342. 

Wills.]—See Sect. 8, post. 

90. Conveyance of land.|—A conveyance of 
land was obtained from a person of weak intellect ; 
reconveyance ordered, although the land had been 
sold to purchasers, & there had been a descent.— 
LEWIS v. VAUGHAN (1607), Toth. 42; 21 KH. R. 118. 








91. Fraud.|—-PRicE v. BERRINGTON, No. 
47, ante. 
Sales & purchases.|—Sce Sub-sect. 2, I., 
post. 


D. Life Insurance. 

Suicide of assured whilst insane.|— See INsuUK- 
ANCE, Vol. XXIX., pp. 366, 367, 372, Nos. 2945, 
2949, 2952, 2955, 2987. 

Duty to disclose mental condition of assured.|— 
See INSURANCE, Vol. XXIX., p. 352, No. 2855. 


E. Marriage. 
See Sect. 3, post. 


FF. Mortgages. 

See, generally, MORTGAGE. 

92. Voluntary conveyance of equity of re- 
demption.|—Conveyance voluntary made by a 
person weak, though no lunatic, avoided.—-WHITE 
v. SMALL (1682), 2 Cas. in Ch. 103; 22 H.R. 867. 

93. Mortgage by lunatic——Subsequent  in- 
quisition finding antecedent lunacy—Foreclosure.] 
—SNOOK v. WATTS, No. 385, post. 
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h. Mortgage by cia bn I ae on 


Ww. land to L., who 


R. 283% 
covenanted there y, a 
ment by piltf. until default. Deft., 
L.’s administrator, pleaded that L. 
conveyed the land to pltf. on Mar. 31, 
1864, which was pltf.’s only title to the 
land; that the mtge. sued on was to 
secure the purchase-money, & was 
executed immediately after the deed, 
& as a part of the same transaction ; & 
that L. was of unsound mind when he 
executed the deed on Mar. 31, 1864, 
which was proved at the tria :—Held : 
the plea was bad; for the avoidance of 


]1— A_ deed 


nsanity was 


Part IJ.—Crvin Capactrry. 


ya. —— -.J—(1) An inquisition find- 
ing a party to have heen a lunatic for a period long 
antecedent to the date of a mtge. deed executed 
by him, will not prevent the ct. from making a 
decree of foreclosure upon the deed being proved 
in the usual manner by the attesting witness. 

(2) A deed though overreached by the finding 
of an inquisition in lunacy, is not, therefore, 
necessarily prima facie void. ‘ 

(3) A party claiming under a deed is not bound 
to prove the sanity of the person executing it ; 
the burden of proof lies on the other side.— 
JACOBS v. RICHARDS, JACOBS v. PORTER (1854), 
18 Beav. 300; 23 L. J. Ch. 557; 23 L. T. O. S. 
44; 18 Jur. 527; 2 W. R.174; 52 E.R. 118; 
on appeal, 5 De G. M. & G. 55. 


Annotations :-—Refd. Campbell v. Hooper (1855), 3 Sm. & G. 
153; Wood v. Divarris (1856), 11 Exch. 493. 


95. 
No. 62, ante. 
96 

















-|—CAMPBELL v. Hooper, 





After receiver appointed.] — J?e 
MARSHALL, MARSHALL V. WHATELEY, No. 173. post, 


G. Necessaries. 
(a) Capacity to Contract. 


97. General rule.}|—-BaxTER v. 
(KARL), No. 54, ante. 


PORTSMOUTH 


(6) Liability to Pay for. 
See Sale of Goods Act, 1893 (c. 71), 9. 2. 


98. Obligation implied by law.j]—(1) The 
Duchess of Norfolk was entitled, under the trusts 
of the settlement made in contemplation of her 
marriage with the Duke in 1771, to two annuities 
of £700 & £300, charged by way of pin-money, 
upon estates to which the Duke was entitled for 
his life. The Duke received all the rents & profits 
of the estates, & maintained the Duchess according 
to her rank, up to the time of his death in 1815, 
In 1816 the Duchess was found to have been a 
lunatic, without lucid intervals, from 1782, & 
She continued so until 1820, when she died 
intestate. er personal representative claimed 
from the personal representative of the Duke, 
arrears of the pin-money from 1782 to 1815 :— 
Held: the personal representative of the Duke was 
entitled to set off any payments made by the Duke 
in respect of the pin-money, against a claim for 
the arrears by the Duchess during her lifetime, & 
that the personal representative of the Duchess 
was not entitled to any arrears of her pin-money. 

(2) Although satisfaction of arrears of pin-money 
cannot be presumed against a lunatic wife on the 
ground of her consent or acquiescence in her 
husband’s retainer of them, there may be a pre- 
sumption against her of satisfaction by reason of 
payments made by her husband in discharge of 
her debts, to the payment of which pin-money is 
applicable. 

(3) A lunatic is liable for money paid to his use 
as for necessaries, etc., as a person of sound mind.— 
Howarp v. Diapy (1834), 2 Cl. & Fin. 634; 8 
Bli. N. S. 224; 6 BE. R. 1293, H. L.; revag. S. C. 
sub nom. Diapy (EARL) v. HowArpD (1831), 4 
Sim. 588, 


Annotations :—As to (2) Distd. Rowley v. Unwin (1855), 2 
K. & J. 1388. Refd. Exc p. Holden (1863), 13 C.B. N.S. 


the deed for insanity did not neces- 640.—CAN. 

sarily involve the avoidance of tho 

mtge.— EcoLgs vw. LowRy (1873), 32 

U~. ©. R. 635.—CAN. 

mtgor. ip @ iunatio & tie mtgee 1s pro- 
: unatio e mtgee. is pro- 

ceeding to realise upon his mtge. is not 
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1. Insane conduct -—- Evidence | of — 
Must bear on time of transaction.}— 
CAMPBELL v. HILL (1872), 22 C. 
526.—CAN. 
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981. Obligation implied uy law.] — 


133 


641; Dixon v. Dixon (1878), 9 Ch. D. 587: 
Cheyne (No. 2) (1888), 13 App. Cas: 385. ats ena: 
Wentworth v. Tubb (1842), 12 L. J. Ch. 61. 


J+, [1909] 1 Ch. 574. Refd. Molton v. G 348), | 
Exch. 487; Re Rhodes, Tehodes 9: Rhodes (1890) rr 
he ar ; ipa Menta. jonen v. Way (1835), 5 
cals . : Vv. 5 , ees i “ . 
Moore v. Barber (1865), 3 Git. ret leita gil 
99. -.]—In the case of necessaries supplied 

to a lunatic the law raises a contract by implica- 

tion on the part of the lunatic, under which the 
amount of such necessaries may become payable 
as a debt out of his real or personal assets, on a bill 
filed for the administration of those assets.— 
ee eA anh (1841), 1 Y. & C. Ch. Cas. 

> 98 Jur. 1150; 62 Kh. R. 840; affd. (1842), 
12 L. J. Ch. 61, L. Cc, a , 


Annotations :—Consd. Re Rhodes, Rhodes v. Rhodes (1890), 
= eee as eld. Chestor v. Rolfe (1853), 4 De G. M. 
(1887), 36°Cho Do 4ag7 n’s Mstate, Eggicton vo. Newbegiu 
100. -|—The law will raise an implied 

contract, & give a valid demand or debt against 

the lunatic or his estate, for moneys expended 
for the necessary protection of his person & 
estate. 

_ Under a commission of lunacy, B. was, upon 

Inquisition, found lunatic, & the verdict was con- 

firmed upon the trial of a traverse. Before the 

costs had been ordered to be raised B. died :— 

Held: under 38 & 4 Will. 4, c. 104, the real estate 

of the lunatic was liable for the costs of the proceed- 

ings.— WILLIAMS v. WENTWORTH (1842), 5 Beav. 

325; 49 EK. R. 603. 

Annotations -_Apld. Tayler v. Tayler (1851), 3 Mac. & G. 
426. Consd. Ae Rhodes, Rhodes v. Rhodes (1890), 44 
Ch. D. 94. Refd. Molton v. Camroux (1848), 2 Exch. 487 ; 
Stedman v. Hart (1854), 18 Jur. 744; Richardson tv. 
Du Bois (1869), 10 B. & S. 830; Ie Meares (1879), 10 
Ch. D. 552; He E. G., (1914] 1 Ch. 927. 

101. |—(1) If a trustee be sued in 
Chancery for an account, & it appears that he has 
properly expended sums of money for the pro- 
tection & safety, or for the maintenance & support, 
of his cestui que trust, at a time when he, though 
adult, was incapable of taking care of himself, 
the ct. will allow him credit, in account, for such 
sums of money. 

(2) A bill may be filed in the name of a person 
alleged to be of unsound mind, though not so 
found by inquisition, by any one professing to be 
his next friend ; & such a person may be sucd as 
a deft., & the ct. then appoints a guardian to answer 
for him. In such cases, the ct. imposes all the 
restraints of infancy, & the party is bound by the 
acts of the guardian so appointed. The ct., 
having proper evidence that they are incapable 
of protecting their own interests, treats them as 
infants, or as insane, though not so found by 
inquisition; & being satisfied that their next 
friend or guardian pays proper attention to their 
interests, & making all necessary inquiries to 
ascertain their rights, & what is beneficial to them, 
or, if necessary, directing that a commission may 
be applied for, ultimately deals with their rights 
& property as justice may require. 

(3) Semble: a contract may be implied in favour 
of a person who has supplied a person of unsound 
mind though not so found by inquisition, with 
necessaries, or has provided him with proper pro- 
tection & support.—NELSON v. DUNCOMBE, DUN- 
COMBE v. NELSON (1846), 9 Beav. 211; 15 L. J. Ch. 














The estate of a lunatic is liable for 
necessaries supplied to the lunatic; & 
the rule applies in the case of a lunatic 
not so found.—MokRow v. Morrow 
920), 47 O. L. R. 222; 18 O. W.N. 


Pr 
35 —CAN. 


08 ii. ——.}—Re HILKER (1924), 55 
O. L. R. 402.—CAN. 
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Sect. 2.—Contracis: Sub-sect. 2, G. (0), (c) & (d), 
H.& I.) 


A 7L. T. O. S. 447; 10 Jur. 399; 50 E.R. 
Annotations :—As to (2) Refd. Mussell v. Walker (1851), 
17 L. T. O. S. 241; Vane v. Vane (1876), 45 L. J. Ch. 381 ; 

Re Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 94. 

102. -]—Under Criminal Lunatics Act, 
1884 (c. 64), s. 10 (3), which incorporates by 
reference the language of Lunatic Asylums Act, 
1853 (c. 97), s. 104, the cost of the maintenance of 
a@ criminal lunatic can be recovered by the Crown 
against property to which the lunatic has become 
entitled, as being due under an implied obligation 
to pay for that maintenance as a necessary; & 
this is a statutory liability for the whole amount 
expended in respect of which there is no limitation 
against the Crown. 

The obligation is not properly a contractual 
obligation ; it is an obligation implied by law from 
the fact that necessaries have been supplied to a 
person who is unable to contract, but it is none 
the less an obligation & it has exactly the same 
status as a debt (FLETCHER MOULTON, L.J.).— 
fe J., [1909] 1 Ch. 574; 78 L. J. Ch. 348; 100 
L. T. 281; 21 Cox, O. C. 766, C. A. 

103. Circumstances justifying implication.] 
—Where a lunatic has property to which he is 
entitled for life under a settlement as well as pro- 
perty to which he is absolutely entitled, the ct. 
will apply the life interest in the first place towards 
his maintenance ; unless the trustees of the settled 
property have an absolute discretion whether to 
employ the whole or any part of the income for 
the lunatic’s benefit. Therefore where property 
was held upon trust to pay the income in such way, 
at such time, & in such manner as the trustees 
should think fit towards the maintenance of a 
Junatic during her life, with power to invest any 
surplus not required for the purpose as capital, 
it was held that the trustees had no such dis- 
cretion as would oust the jurisdiction of the ct. 
to apply the whole of the income in the lunatic’s 
maintenance in exoneration of her absolute pro- 
perty. The brother of a lunatic lady not so found 
by inquisition advanced money for the mainte- 
nance of his sister for several years under circum- 
stances which left it doubtful whether he intended 
it for a gift or expected to be repaid. He died, 
& his sister was then found to be lunatic by 
inquisition. His exors. having brought in a claim 
against the lunatic’s estate for repayment of the 
advances, the ct. made an allowance to testator’s 
estate for past maintenance, but limited it to 
advances made within six years before testator’s 
death. Qu.: whether a person who supplies a 
lunatic with necessaries, knowing him to be a 
lunatic, can maintain an action against him on the 
ground of an implied contract.—Re WEAVER 
(1882), 21 Ch. D. 615; 48 L. T. 93; 47 J. P. 68; 
31 W. R. 224, C. A. 

Annotations :—Refd. Re Newbegin’s [Kstate, Eggleton v. 

Newbegin (1887), 36 Ch. D. 477; Re Rhodes, Rhodes v. 

Rhodes (1890), 44 Ch. D. 94; Birkenhead Union Grdns. 


v. Brookes (1906), 95 L. T. 359. Mentd. Wilson v. Turner 
oe 52 L. J. Ch. 270; Re Lofthouse (1885), 29 Ch. D. 


104, —— -]—Whenever necessaries are 
supplied to a person who by reason of disability 
cannot himself contract, the law implies an obliga- 
tion on the part of such person to pay for such 
necessaries out of his own property. Accord- 
ingly, an obligation may be implied on the part 
of a lunatic, whether so found or not, to repay a 
person who has supplied necessaries for him, 
when the necessaries supplied are suitable to the 
position in life of the lunatic. But the provision 
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of money or necessaries must be made under cir- 
cumstances which would justify the ct. in implying 
the obligation, 7.e., with the intention on the part 
of the person making the provision to be repaid for 
so doing, & to constitute a debt against the 
lunatic’s estate. A lady of unsound mind who 
was never found a lunatic, & whose income was 
under £96 a year, was confined from 1855 down to 
her death in 1881 in a private lunatic asylum 
at a cost of £140 a year. Her brother received 
the income of her property, & applied it in part 
payment of the £140, paying the deficiency out 
of his own pocket until his death in 1875. After 
his death his son, who was his exor., continued 
to receive & apply the lady’s income in the same 
manner, & the deficiency was made good partly 
by him & partly by his brother & sisters. No 
claim was ever made by rah of these persons against 
the lady’s estate during her life, nor did any of 
them appear to have kept any account against her. 
After her death:—Held: the deficiency was 
provided under circumstances from which no 
implied obligation could arise. 

Whether the sums so expended were for 
necessaries or not, must be determined according 
to the circumstances in each particular case.— 
Re RHODES, RHODES v. RHODES (1890), 44 Ch. D. 
04; 59 L. J. Ch. 298; 62 L. T. 342; 38 W. R. 
385, C. A. 

Annotations :—Consd. Re J., [1909] 1 Ch. 574; Pontypridd 

Grdns. v. Drew (1926), 90 J. P. 169. Refd. Hea v. 
Healing (1902), 51 W. R. 221; Birkenhead Union Grdns. 

v. Brookes (1906), 95 L. T. 359; Nash v. Inman, [1908] 

2K. B.1. Mentd. Re Clabbon (1904), 73 L. J. Ch. 853 ; 

Catt v. Wood, [1908] 2 K. B. 458. 

105. Effect of knowledge of lunacy.}|— 
BAXTER v. PORTSMOUTH (EARL), No. 54, ante. 

106. ——.]—Re WEAVER, No. 103, ante. 

107. Maintenance of children—Not of tender 
years—No committee appointed.|—HEALING v. 
LIEALING, No. 116, post. 

See, generally, INFANTS & CHILDREN, Vol. 
XXVIII., p. 216, Nos. 757 e¢ seq. 

Necessaries supplied to wife—Liability of hus- 
band.|—See HUSBAND & WIFE, Vol. XXVILI., p. 
203, Nos. 1756-1758. 








(c) What are Necessaries. 


108. Question of fact.|.—Re Ruoprs, RHODES 
v. RHODES, No. 104, ante. 

109. Goods suitable to station in life.|— 
BAXTER v. PORTSMOUTH (HARL), No. 54, ante. 

110. Expenses incurred in protection of person 
& estate.|— WILLIAMS v. WENTWORTH, No. 100, 
ante. 

111. .|—NELSON  v. 
COMBE v. NELSON, No. 101, ante. 
.|—An order of lunacy directing the 
taxation of the costs, charges & expenses incurred 
by the solrs. employed in prosecuting the com- 
mission in lunacy, & subsequently as the solrs. 
of the committees, & directing an inquiry whether 
it would be fit & proper to raise these costs, etc., 
by sale or mtge. of the lunatic’s real estate, did not 
constitute them a judgment debt, nor make them 
a charge in equity upon such real estate ; but such 
costs, etc., were considered as a simple contract 
debt due by the lunatic for necessaries. —-STHDMAN 
v. HART (1854), Kay, 607; 2 Eq. Rep. 816; 23 
mea Ch. 908 ; 18 Jur. 744; 2W.R. 462; 69 E.R. 
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Annotation :—Refd. Re Watson, Stamford Union v. Bartlett, 
(1899) 1 Ch. 72. 
118. ———.]|—-BROCKWELL v. BULLOCK, No. 535, 
ost. 


114. Placing lunatic in expensive asylum.]— 
Re RHODES, RHODES v. RHODES, No. 104, ante. 


Part IIl.—Crvin Capaciry. 


115. Not goods with which lunatic sufficiently 
supplied.J|—(1) If a tradesman supplies to a lunatic 
goods which are not necessaries, & has at the time 
of the contract notice of the lunacy, he cannot 
recover the value of such goods. 

(2) If a lunatic is already sufficiently supplied 
with furniture, pictures, etc., goods of the same 
description, though otherwise suitable to his con- 
dition in life, & necessaries, are not necessaries.— 
M‘LEAN v. LEEMING (1850), 16 L. T. O. S. 6, N. P. 

116. Not maintenance of lunatic’s children— 
Children not of tender years.|—Plitf., who had 
carried on a draper’s business, was confined in 
a lunatic asylum from 1882 to 1894, but no com- 
mittee of his estate had been appointed. In 
1883 pltf.’s business was sold by deft., & the 
proceeds of the sale were with the authority & 
consent of pltf.’s wife expended by deft. in the 
maintenance of pltf.’s children, not of tender years, 
while he was in the asylum. Pitf. upon his release 
in 1894 refused to ratify what had been done, & 
brought an action against deft. to recover the 
proceeds of sale of the business :—Held: pltf. 
not being legally liable to maintain the children 
while in the asylum, & no committee having been 
appointed of his estate who might have sanctioned 
such expenditure, pltf. could recover the proceeds 
of the sale of his business as money had & received 
to his use.—HEALING v. HEALING (1902), 51 W. R. 
221; 19 T. L. R. 90; 47 Sol. Jo. 110. 

See, generally, INFANTS, Vol. XXVIII., p. 216, 
Nos. 757 et seq. 

117. Necessary outgoings of estate.] — Re 
BEAVAN, Davikgs, BANKS & Co. v. BEAVAN, No. 
119, post. 3 


(ad) Expenditure on behalf of Lunatic. 

118. General rule.|—BRAMWELL v. BRAMWELL 
(1889), 5 T. L. R. 568. 

1 .]}—A customer of a bank became of 
unsound mind. His son arranged with the bank 
to continue the lunatic’s banking account & to 
draw upon it on behalf of the lunatic for the 
maintenance of the lunatic’s household & for the 
necessary outgoings of his estate. At the death 
of the lunatic this banking account was over- 
drawn. In a creditors’ action to administer the 
real & personal estate of the lunatic the bank 
claimed to prove as creditors for the amount of 
the overdraft, which included usual bank charges 
for interest & commission :—Held: (1) though the 
bank were not creditors of the lunatic, they were 
entitled under the doctrine of subrogation to stand 
in the shoes of creditors paid by the son by means 
of the banking account for necessaries supplied for 
the maintenance of the lunatic’s household, & for 
the necessary outgoings of his estate; (2) the 
bank were not entitled to prove for interest & 
commission on the overdraft. 

_ (3) In @ proper case necessaries may include 
interest on mtges., repairs, insurance, & rent audit 
expenses.— Re BEAVAN, DAVIES, BANKS & Co. v. 
eet [1912] 1 Ch. 196; 81 L. J. Ch. 113; 105 


Annotation :—Generally, Mentd. Lloyd v. Coote & Ball, 
(11915) 1 K. B. 242, : 


120. In excess of lunatic’s income.|—A person 
who was a lunatic, but had not been found to be 
80 by inquisition, died seised of a small freechold 
estate, but not possessed of any personal property. 
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Po General rule.] — A powor of 
a torney executed y a lunatic who 
pepe not understand what he is doing, 
2uch want of understanding being 


to the person who procures ita 


execution, i- void.— DAILY 
NEWSPAPER Co., LTD. v. M 
[1904] A. ©. 776; 1 ©. 
AUS. 


PART Il. SECT. 2, SUB-SECT. 2.—l. 
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135 


His stepfather had received the rents of the estate, 
& had expended more than the amount of them 
in maintaining the lunatic; he also paid the 
lunatic’s funeral expenses :—Held: he was not 
entitled, under 3 & 4 Will. 4, c. 104, to be paid 
either the surplus expenditure, or the amount of 
the funeral expenses, out of the lunatic’s freehold 
estate. 

Pltf. could not claim, as a debtor, what he had 
expended, beyond the rents, in the maintenance 
of the lunatic, as it was an act of bounty on his 
part, & not a debt contracted by the lunatic, who 
was in a situation which incapacitated him from 
contracting a debt (SHADWELL, V.-C.).—CARTER v. 
BEARD (1839), 10 Sim. 7; 3 Jur. 5382; 59 HE. R. 
514. 

Annotations :—Dbtd. Re Rhodes, Rhodes v. Rhodes (1890), 
Refd. Wentworth v. Tubb (1841), 1 Y. & 





44 Ch. D. 94. 
C. Ch. Cas. 171. 
121. .|\—Re Ruopes, Ruopes v. RHODES, 


No. 104, ante. 
122. Funeral expenses.]—CanrTEr v. BEARD, No. 
120, ante. 


H. Powers of Attorney. 


See, generally, AGENCY, Vol. I., pp. 295 et seq. 

123. Invalid unless executed in lucid interval.]— 
Evuiot v. Incz, No. 126, post. 

124. ——.]—Where a power of attorney is 
executed by a person of unsound mind, it must be 
treated as invalid unless it be proved to have been 
executed in a lucid interval.—DaILy TELEGRAPH 
NeEwspaPErR Co. v. McLAUGHLIN, [1904] A. C. 
176; 73L.5.P.C,95; 91. T. 233; 20 T. L. R. 
674, P. C. 

Annotations :—Consd. Molyneux _v. Natal Land & Coloniza- 


tion Co., [1905] A. C. 555. Mentd. Victorian Ry. Comrs. 
»v. Brown, Lx p. Victorian Ry. Comrs., [1906] A. C. 381. 


Mental incapacity of princlpal— Whether attorney 
can act.|—See AGENCY, Vol. L., p. 692, No. 3015. 


I. Sales, Purchases and Leases. 

See, generally, SALE OF GoopDs; SALE OF LAND ; 
LANDLORD & TENANT, Vol. XXX., p. 435, Nos. 
953-962. 

Deeds & conveyances, sec Sub-sect. 2, C., ane. 

125. Dealings with persons apparently sane— 
By parties acting in good faith.|—PRrIcE v. BER- 
RINGTON, No. 47, ante. | 

126. .|—Dealings of sale & purchase 
by a person apparently sane, though subsequently 
found to be insane, will not be set aside against 
those who have dealt with him on the faith of 
his being a person of competent understanding ; 
but this doctrine is inapplicable to a case where the 
question is whether the deed of a lunatic altering 
the provisions of a settlement is valid. A lunatic 
tenant in tail of copyholds having executed powers 
of attorney authorising her attorne y first to procure 
her admission as tenant in tail in the several 
manors of the copyholds in question ; &, secondly, 
to surrender them after admission & take a re- 
admission in fee :—Held: the transaction was 
invalid, & the estate tail was not barred ; though 
at the instance of a creditor disputing the lunacy, 
an issue was directed as to whether the lunatic 
was, at the time of a executing the powers of 

f sound mind. 
er ree s no such doctrine as that an act of a 
lunatic is to be valid if it be for his benefit.— 
Ero v. INCE (1857), 7 De G. M. & G. 475; 26 


a All i eae a eee 
belonging to his son-in-law R., & in- 
eestor it with other money of A.’s own 
in the purchase of a farm, which cost 
$3,200. It was assumed in the cause 
dhat R. was, at the time of the purchase 
& thenceforward, of unsound mind 
unable to give a valid assent to the 








L. R. 243.— 


_received $1,200 
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Sect. 2.—Contracts: Sub-sect. 2, I. 
sects. 1 & 2, A. (a) 2.] 

L. J. Ch. 821; 80 L. T. O. S. 92; 8 Jur. N.S. 

597; 5 W. R. 482; 44 EB. R. 186, L. C. 


Annotations :—Consd. Daily Telograph Newspaper Co. v 
McLaughlin, (1904] A. C. 776; York Glass . v. Jubb 
(1925), 134 L. T. 36. Refd. Nicholson v. Tanham {1870 

; en 


Sect. 3: Sub- 


R. 523; Re Walker, 160. 4° 


ae 1 Ch. 
Turner v. Ince (1859), 34 L. T. O. S. 71; Re Cumming, 


Ex p. Turner (1860), 3 L. T. 391; Picard v. Hine (1869), 
5 Ch. App. 274. 


127. Sales by lunatic—Conveyance of land—At 
undervalue.|—-COLEBY v. SmiruH (1683), 1 Vern. 
205; 23 BE. R. 416. 

Annotations :-—Mentd. A.-G. v. Vernon (1685), 1 Vern. 370; 

Baugh v. Price (1752), 1 Wils. 320. 

128. ——- ———- ——.]—-Sales at great under- 
value from one that was afterwards a lunatic set 
aside ; but the conveyances to stand a security 
for what was really paid.—ADDISON v. DAWSON 
(1711), 2 Vern. 678; 1 Eq. Cas. Abr. 278; 23 
BH. R. 1040, L. C. 

Annotation :—Refd. Murley v. Sherren (1838), 8 Ad. & El. 754, 

129. -|—Where M., an aged, 
illiterate, & weak-minded man, not a person 
absolutcly incapable of managing his own affairs, 
but in such a state of mental incapacity as to 
make it necessary that he should have protection 
& advice executed a deed of conveyance of his 
property for a grossly inadequate consideration, 
the ct., on bill filed by the heiress & her husband, 
declared that the deed must be set aside as an 
absolute conveyance, & stand as a security only 
for money advanced by the purchaser, & properly 
expended by him on the property.—LONGMATR v. 
LEDGER (1860), 2 Giff. 157; 2 L. T. 256; 6 
Jur. N.S. 481; 8 W. R. 386; 66 EB. R. 67. 
Annotations :—Consd. Clark v. Malpas (1862), 31 Beav. 80 3 

Fry v. Lane, Re Fry, Whittet v. Bush (1888), 40 Ch. D. 312. 

130. Consideration near value.|— 
A ct. of equity may, upon the testimony of 
witnesses, determine upon the sanity of a person, 
without sending it to trial at law. A. obtains a 
conveyance from an insane person, long before 
any commission of lunacy issues or is executed. 
This is a fraud; & the conveyance shall be set 
aside, though the consideration money was near 
the value of the estate.—Evans v. BLoop (1746), 
3 Bro. Parl. Cas. 632; 1 E. R. 1543, H. L. 


Annotation :—Consd. Curson v. Belworthy (1852), 19 L. T. 
oO. 8S. 233. 


181. ——— Agreement to sell land—Action for 
specific performance.]—BIRKIN v. WING, No. 45, 
ante. 

132. Purchase by lunatic—At auction.]—Estate 
sold before the master for payment of debts & A. 
reported the best bidder. Before the report was 
confirmed, it was discovered that A. was insane 
at the time of the bidding. It was moved on 
behalf of all the parties in the cause that B. the 
next best bidder might be reported the purchaser 
at the sum bidden by him & B. consented, but the 
ct. thought this was irregular, & directed estate to 
be re-sold generally.— BLACKBEARD v. LINDIGREN 
(1786), 1 Cox, Eq. Cas. 205; 29 E. R. 1180, L. C. 

1 How far void.]—The purchase 
of goods at an auction by an insane man is so far 
void as to exclude the liability of the auctioneer 
for the difference between the price obtained at 
that & a subsequent sale-—SAamuUEL v. ROBINSON 
(1846), 7 L. T. O. S. 301, N. P.3 subsequent 
proceedings, 8 L. T. O. S. 122, 367. 

Auctions generally, see AUCTION & AUCTIONEERS, 
Vol. ITI., pp. 2 et seq. 


transaction :—Held: on that assump- 
tion he was entitled to the $1,200 as 
against A.’s estate—GoopDFELLOW », 
ROBERTSON (1871), 18 Gr. 672.—CAN. 























o. Lease—Insanity of lessor.J}—The 
contract of a lunatic, voidable at 
his option, is binding upon the other 
party to the contract, & a ease is, 
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134. ——~— Agreement to purchase land—Repay- 
ment of deposit.;—-On claim by vendor for specific 
performance by purchaser, found by inquisition 
to have been lunatic at the time of the contract, 
the ct. declared the contract to have been null & 
void, & ordered the residue of the deposit, after 
deducting the vendor’s costs, charges & expenses, 
to be repaid to the committee of the lunatic’s 
estate.—FROST v. BEAVAN (1853), 22 L. J. Ch. 
ae ee 17 Jur. 369. 

135. 








Action for specific performance.] 
—A demurrer will not lie to a Dill for specific 
performance of an agreement to buy land on the 
ground that the present mental incapacity of a 
necessary party to the conveyance, to join therein 
or to concur in a parol variation of the original 
written contract, appears on the face of the bill.— 
BEAUFORT (DUKE) v. GLYNN (1856), 3 Sm. & G. 
2138; 25 L. T. O. S. 171; 1 Jur. N.S. 8883 3 
W. RR. 502; 65 E. R. 630, L. JJ. 

136. Completion by committee- 
Sanction of court.|—A person of unsound mind 
entered into a contract to purchase real estate : 
the purchaser was subsequently found by in- 
quisition to be of unsound mind, & a committee 
of his estate was appointed. The master in 
lunacy directed the committee to complete the 
purchase, & the purchase-money was provided 
out of the lunatic’s personal estate. The lunatic 
having died intestate :—Held: the direction to 
the committee to complete the purchase amounted 
to an election by the lunacy authorities to adopt 
the voidable contract entered into by the lunatic, 
& consequently that a conversion had been effected 
& the estate descended as realty.—BALDWYN v. 
SMITH, [1900] 1 Ch. 588; 69 L. J. Ch. 336; 82 
L. T. 616; 48 W. R. 346; 44 Sol. Jo. 278. 

Necessaries.|—Sce Sub-sect. 2, G., ante. 

137. Lease—To agents—At undervalue. |— Leases 
for lives, obtained by agents of a deceased person 
of weak intellect, upon inadequate considerations 
set aside as fraudulent.—GARTSIDE v. ISHERWOOD 
(1783), 1 Bro. C. C. 558; 28 HB. RR. 1297, L. C. 


Annotation :—Refd. Andrews v. Mowbray & Castle (1807), 
Wils. Ex. 71. 


Relations between principal & agent generally, 
see AGENCY, Vol. I., pp. 424 et seg. 











138. ——— Insanity of lessee—Knowledge of 
lessor.J—DANE v KIRKWALL (VISCOUNTESS), No. 
60, ante. 

139. Effect of delusion connected with 


subject-matter—Question for jury.]—JENKINS v. 
Morris, No. 216, post. 


Sect. 3.—MARRIAGE. 
SuB-SECT. 1.—THE CONTRACT TO MARRY. 
See, generally, HUSBAND & WIFE, Vol. XXVII., 
pp. 27 et seq. 
Defence to action for breach—Discovery of 
previous insanity.|—See HusBAND & WIFE, Vol. 
XXVII., p. 32, No. 85. 


SUB-SECT. 2.—THE CONTRACT OF MARRIAGE. 
A, Insanity at Time of Marriage. 
(a) Bffect of. 
i. On Contract of Marriage. 
See Marriage of Lunatics Act, 1811 (c. 87); see, 


generally, HUSBAND & WIF8, Vol. XXVII., pp. 23 
el seq. 


even if pitf. is of unsound mind when 
it is executed, binding on deft.——-K ERR 
v. PETROLIA TOWN (1921), 64 D. L. R. 
“~~ §1 0. L. R. 74.—CAN. 


Part IJ.—Crvit Capactrry. 


140. Whether marriage invalidated.]—SrTILz v. 
WEstT (1605), 1 Roll. Abr. 357. 

Annotation :—Refd. Manby v. Scott (1663), 1 Sid. 109. 

141. -]—(1) The marriage of a lunatic doth 
not determine the custody of her, for the custody 
may be continued notwithstanding the marriage ; 
(2) a lunatic during his lunacy is not capable of 
marriage, but in lucid intervals he may; & if such 
a marriage should be had during the lunacy, the 
civilians held, that by subsequent consent it might 
be made good, as the marriage of an infant before 
the age of discretion may be made good by a 
subsequent assent. 

(3) If one marries a lunatic who is under the 
care of the committee of the ct., this is a contempt, 
for which the person marrying may be committed, 
& marriage is no supersedeus of the commitment, 
so as to take him or her out of the custody of the 
committee.—ASH’S CASE (1702), Freem. Ch. 259 ; 
Prec. Ch. 2038; 22 BE. R. 1196. 

142. .|—Fust v. BOWERMAN (1790), cited 
in 2 Hag. Con. at p. 170; 2 Add. 402, n.; 161 
E. R. 705. 


Annotations :—Retd. Parnell v. Parnell (1814), 2 Hag. Con. 
169; Nokes v. Milward (1824), 2 Add. 386. 


143. J—(1) Nullity of marriage, by reason 
of insanity of the husband, brought by himself 
after his recovery, sustained. 

(2) It is, I conceive, perfectly clear in law, that 
a party may come forward to maintain his own past 
incapacity, & also that a defect of incapacity 
invalidates the contract of marriage, as well as 
any other contract (SiR WILLIAM SCOTT). 

(3) When a commission of lunacy has been 
taken out, the conclusion against the marriage 
will be founded on that statute [15 Geo. 2, c. 30]; 
where there has been no such commission, the 
matter is to be established on evidence. The 
statute has made provisions against such marriages 
even in lucid intervals, till the commission has 
been superseded. In other cases the ct. will 
require it to be shown by strong evidence that the 
marriage was clearly had in a lucid interval, if it 
is found that the person was generally insane (SIR 
WILLIAM SCOTT).—TURNER v. MEYERS (1808), 1 
Hag. Con. 414; 161 B. R. 600. 

Annotations :—As to (1) Refd. Hancock v. Peaty (1867), 

L. R.1 P. & D. 335; Jackson (otherwise Macfarlane) v. 


Jackson (1908), 52 Sol. Jo. 535. Generally, Mentd. Moss 
v. Moas, (1897) P. 263; R.v. Dibden, [1910] P. 57. 


144. |—Sentence of the Ecclesiastical Ct. 
unnecessary, the marriage being void; as in the 
case of lunacy.— Ez p. TURING (1813), 1 Ves. & B. 
140; 35 BE. R. 55, L. C. 

145. J—Nullity of marriage by reason of 
weakness & imbecility of mind, & of fraud— 
sustained. Irregularity in the proceeding by a 
father, appointed by the Ct. of Ch. to act as 
guardian of his daughter, of full age, & not found 
lunatic, in commencing the suit without the order 
of the Lord Chancellor. 

In all cases of lunatics proceeding in these cts., 
no citation is ever issued except by the express 
order of the Lord Chancellor (Dr. LUSHINGTON). 
—WILKINSON v. WILKINSON (1845), 4 Notes of 
Cases, 295. 

Annotation :—Refd. Moss v. Moss, [1897] P. 263. 

146. Degree of incapacity.|—The claim of 
a widow to the administration of her husband’s 
effects opposed on the ground of his being a lunatic 
at the time of the marriage ; objection overruled. 

It did appear that he had a very weak under- 
Standing from his infancy & by hard drinking 
was at times lunatic & did many mad & frantic 
acts, but no commission of lunacy was taken out, 
nor was he constantly mad, but only by fits; & 
“- it appeared that he married with previous 
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deliberation & intention, & was married by the 
curate of the parish who swore that he went through 
the ceremony with as much propriety as any man 
could do & there being no evidence of his doing 
any mad acts about the time of the marriage, I 
was of opinion he had a sufficient capacity to 
contract a legal marriage (per CuR.).—PARKER v. 
PARKER (1757), 2 Lee, 382; 161 B. R. 377. 

147. Want of consent.]|—Administra- 
tion of the effects of a wife refused to the husband 
on the ground that his marriage has been illegally 
contracted ; nullity of marriage established. 

Want of reason must, of course, invalidate a 
contract & the most important contract of life, 
the very essence of which is consent. It is not 
material whether the want of consent arises from 
idiocy or lunacy, or from both combined. If the 
Incapacity be such, arising from either or both 
causes, that the party is incapable of understanding 
& incapable, from mental imbecility, to take care 
of his or her own person & property, such an 
individual cannot dispose of her person & property, 
by the matrimonial contract, any more than 
by another contract (Sir JonN NICHOLL.).— 
BROWNING v. REANE (1812), 2 Phillim. 69; 161 
K. R. 1080. 

Annotation :-—Refd. Moss v. Moss, [1897] P. 263. 


148. Deaf & dumb person.|— 
A woman deaf & dumb from her birth contracted 
matrimony by licence, a third party making the 
responses for her, & a child was born. Thirty 
years afterwards, & after her death, the validity of 
the marriage was disputed, on the ground of 
mental incapacity to understand & enter into the 
contract; but the ct., being satisfied of her 
competency to understand, & of her fully under- 
standing what she did, refused to direct an issue 
to try the validity of the marriage.—HARROD v. 
HARROD (1854), 1 K. & J. 43; 23 L. T. OWS. 248 ; 
18 Jur. 853; 2 W. R. 612; 69 E. ht. 344. 
Annotations :—Refd. Moss v. Moss, [1897] P. 263. Mentde 

Beamish v. Beamish (1861), 9 H. L. Cas. 274. 

149. Evidence of diseased mind.]— 
Where a guardian ad litem had been duly assigned 
by the registrar to a lunatic, petitioner in a suit 
for nullity of marriage, the ct. declined during the 
hearing of the petition to adjourn the case on the 
application of resp., on the suggestion of peti- 
tioner’s recovery, & of her desire for the discon- 
tinuance of the suit, or to appoint two medical 
men to examine her, & proceeded to determine the 
only issue raised by the pleadings, namely, 
whether petitioner was of sound mind at the time 
of the celebration of her marriage. In deciding 
whether a person has sufficient mental capacity 
to contract a marriage, the question for the ct. is, 
whether the mind of the contracting party was 
diseased or not at the time of the contract, & if 
the evidence establishes that the mind was at the 
time of entering into the contract diseased, the 
ct. will not enter into the consideration of the 
extent of the derangement. The ct. being satisfied 
by the evidence that petitioner was not of sound 
mind at the time of the celebration of her marriage 
with resp., postponed pronouncing its decree, in 
order to give resp. an opportunity, if so advised, 
of establishing the fact of petitioner’s recovery, 
& intimated that if satisfied of her recovery, it 
would not pronounce a decree of nullity except 
at her instance.—HANCOCK v. PEATY (1867), L. R. 
1P. & D. 335; 36L. J. P. & M. 57; 161. T. 
182; 15 W. R. 719. 


Annotations :—Consd. Mordaunt v. Mordaunt (1870), L. R. 
2P. & D. 109. Refd. Mordaunt v. Monoreiffe (1874), 
L. R. 2 8c. & Div. 374; Jackson (otherwise Macfarlane) v. 
Jackson (1908), 52 Sol. Jo. 535. 
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Sect. 8.— Marriage: Sub-sect. 2, A. (a) 4. & t., (0) 
& (c), & B.; sub-sects.38,4&5. Sects.4 & 5: 
Sub-sects. 1 & 2.] 


150. Party incapable of understanding 
nature of contract.|—The burden of showing that 
resp. was insane at the time of the marriage lies 
upon the party asserting it, & the ct. has to deter- 
mine whether resp. was capable of understanding 
the nature of the contract, & the duties & responsi- 
bilities which it creates, & was free from the 
influence of morbid delusions upon the subject.— 
DURHAM v. DURHAM, HUNTER v. EDNEY (OTHER- 
WISE HUNTER), CANNON v. SMALLEY (OTHERWISE 
CANNON) (1885), 10 P. D. 80; 1T. L. R. 338. 
Annotations :—Consd. Jackson v. Jackson, [1908] P. 308; 

Forster (otherwise Street) v. Forster (1923), 39 T. L. R. 

658. Refd. Moss v. Moss, [1897] P. 263. 

151. -|—Upon a petition for 
nullity of marriage on the ground of insanity, the 
question which the ct. has to determine is not 
whether resp. was aware that he was going through 
the ceremony of marriage, but whether he was 
capable of understanding the nature of the contract 
he was entering into, free from the influence of 
morbid delusions on the subject. The ct. has to 
look at the nature of the alleged unsoundness of 
mind to see whether it is of a character which 
might come on suddenly, or whether it is a matter 
ol progressive growth & development, & to ascer- 
tain whether resp.’s insanity can be traced back 
to an early period to such an extent as will justify 
the ct. in coming to a conclusion that it existed 
before as well as after the marriage contract was 
entered into. In pronouncing a decree of nullity 
the ct. ordered that the child of the union should 
be given to petitioner. 

The costs of the official solr., as the guardian 
ad litem of resp., a person of unsound mind not so 
found by inquisition, were ordered to be paid by 
petitioner, who was given leave to add the same to 
her own costs of suit as against resp.—JACKSON v. 
JACKSON, [1908] P. 308; 77 1. J. P. 147; 24 
T. L. R. 674; 52 Sol. Jo. 535. 

152. Delusions.]—On a wife’s peti- 
tion for nullity of marriage on the ground that 
before & at the time of the ceremony resp. was of 
unsound mind & incapable of contracting marriage, 
the ct. found that resp. held the deluded belief 
that he was an army officer holding a responsible 
& trusted command, & that he suffered from 
delusions as to his own persona, as to his position 
in the world, & as to his capacity to perform any 
of the obligations which he undertook—delusions 
which rendered his life an unreal thing—& on that 
finding ct. :—Held: resp. was mentally incapable 
of entering into the contract of marriage, & a 
decree nisi of nullity was pronounced.—FORSTER 
(OTHERWISE STREET) v. FORSTER (1923), 39 
T. L. R. 658. 

153. Effect of subsequent consent.] — AsuH’s 
CASE, No. 141, ante. 























il. On Custody of Lunatic. 

154, Custody not determined by.|—Asn’s Case, 
No. 141, ante. 

(6) Proof of. 

155. Finding of inquisition.|,—Upon the return 
of the traverse to the inquisition of lunacy, finding, 
that the party was a lunatic at the time of her 
marriage & at the time of taking the inquisition, 
but at that time (the verdict) was not a lunatic, 
the commission was superseded: but the Lord 
Chancellor doubted the propriety of such a double 
issue. No costs to the party taking out a com- 
mission of lunacy, which is traversed with success ; 
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however meritorious the case: the property never 

coming to the possession of the Crown, there is no 

fund. 

It does not appear to me what right the jury had 
to find that at the marriage she was a lunatic. 
The inquisition does not state that she was a 
lunatic at the time of the marriage. There is no 
such allegation upon it. The issue is ill-joined : 
for the plea to the inquisition takes up a fact not 
stated by the inquisition itself (LoRD LOUGH- 
BOROUGH, C.).—E2 p. FERNE (1801), 5 Ves. 832 ; 
31 E. R. 882, L. C. 

Annotations :—Refd. Nicll v. Morley (1804), 9 Ves. 478; 
Sherwood v. Sanderson (1815), Coop. G. 108; Re Bridge 
ee Cr. & Ph. 338; Re Loveday, Ez p. Loveday (1852), 

De G. M. & G. 275. 

156. ——.]|—-The _ finding [of the commission 
issued to inquire into the alleged lunacy of Lord 
P.] is a circumstance & a part of the evidence in 
support of the unsoundness of mind at the time 
of the marriage, but no more; for this ct. must 
be satisfied by evidence of its own, that grounds 
of nullity existed (SiR JoHN NICHOLL).—PORTS- 
MOUTH (COUNTESS) v. PORTSMOUTH (HARL) (1828), 
1 Hag. Ecce. 855; 162 H.R. 611. . 

Annotations :—Mentd. Wilkinson v. Wilkinson (1845), 4 
Notes of Cases 295; Harrod v. Harrod (1854), 1 K. & J. 
4; Mordaunt v. Moncreiffe (1874), L. R. 2 Se. & Div. 
374; Baker v. Baker (1880), 5 P. D. 142; Moss v. Moss, 
(1897] I. 268. 

157. Onus on party alleging existence of 
insanity..—-DuURHAM v. DURHAM, HUNTER  v. 
EDNEY (OTHERWISE HUNTER), CANNON v. SMALLEY 
(OTHERWISE CANNON), No. 150, ante. 


(c) Proceedings to annul Marriage on Ground of. 

158. Party may plead own incapacity.|—Tvur- 
NER v. MEYERS, No. 143, ante. 

159. Delay in instituting proceedings — In- 
sufficient proof of acquiescence.|—Though a person 
was found lunatic from a period antecedent to a 
marriage contracted by him, & a son, the issue of 
that marriage, had enjoyed an estate devised to the 
lunatic & his children, as a legitimate child, the 
ct. will not decide against the validity of such 
marriage without an issue directed to try the fact. 

After the general finding of unsoundness the 
onus of proving a lucid interval at the time of the 
marriage lies on the party who now asserted such 
lucid interval (LORD TRURO, C.).—ELLIS v. Bow- 
MAN (1851), 17 L. T. O. S. 10, L. C. 


B. Marriage during Lucid Interval. 

160. Whether valid.]}—Asnw’s CasrE, No. 141, 
ante. 

161. sis, ay ea v. MEYERS, No. 143, anie. 

162. ———.|—-ANON. (1813), cited in 1 Dow, at 
p.178; 3B. R. 664. 

168. Onus of proof—When general finding of 
unsoundness.|—-ELLIs v. BOWMAN, No. 159, ante. 


SuUB-SECT. 3.—INSANITY IN MATRIMONIAL 
CAUSES. 


See, generally, HUSBAND & WIFE, Vol. XXVII., 
pp. 323 et seq. 

Restitution of conjugal rights—Insanity of wife— 
Cohabitation unsafe.]—See HUSBAND & WIF8, Vol. 
ee a 323, No. 3020. 

Judicial separation—Adultery of lunatic’s wife— 
Committee may maintain sult./—See HusBAND & 
WIFE, Vol. XXVII., p. 384, No. 3769. 

—— Inference of insanity from _ petitioner’s 
evidence—Further evidence required.|—See Hvus- 
BAND & WIFE, Vol. XXVII., p. 323, No. 3022. 

-——— Wife’s uncontrolled passions—No serious 


Part II,—Crivit CAapactry. 
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injury actually inflicted.|-See HusBAND & WIFE, | convenience of the family, ought to be set aside 


Vol. XXVII., p. 291, No. 2656. 

Divorce—Adultery of lunatic’s wife—Committee 
may maintain sult.|—-See HusBAND & WIFE, Vol. 
XXVII., p. 384, No. 3767. 

——— May be decreed against lunatic—Appoint- 
ment of guardian ad litem.|—See HUSBAND & WIFE, 
Vol. XXVII., p. 384, No. 3770. 

Incapacity to understand act alleged- 
Intermittent mania.|—See HusBanD & WIFE, Vol. 
XXVII., p. 324, No. 3024. 

——— Delusions.|—See TusBanD & WIFE, 
Vol. XXVII., p. 324, No. 3025. 





SUB-SECT. 4.— DESERTED HUSBAND’S LIABILITY TO 
MAINTAIN LUNATIC WIFE. 

Wife becoming insane after desertion.]—See 

HuSBAND & WIFE, Vol. XXVII., p. 202, No. 1735. 


SUB-SECT. 5.—CONSENT TO MARRIAGE. 
Consent of court—Where father non compos 
mentis.|—See HusBanD & WIFE, Vol. XXVII., 


p.- 57, No. 385; Quardianship of Infants Act, 
1925 (c. 45), s. 9. 


SecT. 4.—COMPROMISE OF PROCEEDINGS. 

164. Proceedings before commission.] — Pltf. 
being confined in a lunatic asylum, & an inquisition 
under a commission of lunacy being held upon her, 
é& attended by her counsel, before any verdict was 
given an agreement was signed by her counsel & 
counsel attending for the promoters of the com- 
mission, that pltf. should be released from confine- 
ment, that certain arrangements should be made 
as to property which she claimed, that the title 
deeds relating thereto, which had been taken from 
her when she was confined, & now were in the 
hands of the promoters, should be given up & 
placed in the hands of H., & that the commission 
should be superseded. Accordingly, pltf. was 
released ; & the deeds handed over to H. Pltf. 
then brought detinue against H. for the deeds. 
An interpleader rule was obtained, on the claim 
of the promoters, by which the proceedings were 
stayed, & a feigned issue brought, by pltf. against 
the promoters, to try whether pltf. was entitled 
to the deeds notwithstanding the arrangement :— 
Held: (1) on the trial of such issue, it was not 
necessary that pltf. should prove her title to the 
deeds, the question being only whether the agree- 
ment prevented her from insisting on her title ; 
(2) it was rightly left to the jury, on evidence of 
the state of pltf.’s mind & health at the time of the 
agreement being made, to say whether the consent 
of her counsel was obtained by constraint & 
without her free will; &, the jury having so found, 
pltf. was entitled to the verdict: & the legalyy 
of the restraint, assuming it to have been legal, 
& the consent of counsel, furnished no conclusive 
proof that the agreement was not void by duress. 
—CUMMING v. INCE (1848), 11 Q. B. 112; 17 L. J. 
Q. B. 105; 10 L. T. O. S. 263; 12 Jur. 331; 
116 BH. R. 418. 


Srot. 5.—DISPOSITIONS. 
SuB-SECT. 1.—IN GENERAL. 
See, generally, SETTLEMENTS. 
165. Settlement by lunatic.]—A settlement if 
made by a lunatic, though reasonable, & for the 


in equity.—CLERK v. CLERK (1700), 2 Vern. 412 ; 
23 E. R. 865. 

166. ——— Subsequent inquisition finding ante- 
cedent lunacy.|—-RIDLER v. RIDLER (1729), 1 Hq. 
Cas. Abr. 279; 21 E. R. 1045, L. C. 

187. Deed altering provisions of settle- 
ment.|—Euior v. INcE, No. 126, ante. 

168. ——— Not impeachable at expense of ‘estate.| 
—e GORDON, No. 1666, post. 

169. Surrender by lunatic tenant for life.|— 
A person non compos, being tenant for life, with 
remainder to his first & other sons, remainder over, 
makes a surrender to him in reversion, before the 
birth of a son, with intent to destroy the contingent 
remainder, & dies, leaving issue a son. The 
surrender is void ab initio; & the son, though he 
claim as remainder-man, & not as heir, may take 
advantage of it.—Tnomprson v. Leact (1697), 
3 Mod. Rep. 301 ; Carth. 485; 1 Com. 45; Comb. 
468; 1 Eq. Cas. Abr. 278; Holt, K. B. 3573 3 
Lev. 285, n.; 1 Ld. Raym. 318; 12 Mod. Rep. 
173; 2 Salk. 427, 576, 675; 3 Salk. 300; 87 
EK. R. 199; sub nom. LEACH v. THompson, 1 Show. 
308, n.; affd., swh nom. LEAacH v. THOMPSON, 
(1698), Show. Parl. Cas. 150, H. L. 

Annotations :—Refd. Burgoigne v. Fox (1738), 1 Atk. 575; 

Yates v. Boen (1738), 2 Stra. 1104; Zouch d. Abbot & 


Hallet v. Parsons (1765), 3 Burr. 1794; Daily Telegraph 
Newspaper Co. v. McLaughlin, [1904] A. C. 776. 


170. Voluntary deed—Executed under misap- 
prehension.|—A., being in prison on a charge of 
felony, in order to avoid a forfeiture of his property 
in the event of a conviction, executed a voluntary 
deed, assigning his personal estate to B. his brother, 
absolutely. <A. was tried, found not guilty, on 
the ground of insanity, & ordered to be imprisoned 
as a lunatic during Her Majesty’s pleasure :— 
Held: the deed being without consideration, & 
executed by an insane person under a total mis- 
apprehension, was inoperative, & the representa- 
tives of B. took no interest under it.—MANNING v. 
GILL (1872), L. RK. 13 Eq. 485; 41 L. J. Ch. 736 ; 
26 L. T. 14; 36 J. P. 486; 20 W. BR. 38575 12 
Cox, C. C. 274. 

Antaion :—Mentd. Hay v. Northcote (1900), 82 L. T. 
v0. 





SuB-sSECT. 2.—APTER INQUISITION. 

Judicial inquisition as to lunacy, see Part VII., 

ost. 

171. Return to sanity must be proved.|—/z p. 
Wriacut (1683),1 Vern. 155; 74 L. J. Ch. 87,n. 5 
23 KH. R. 382. 

Annotation :-—Consd. Re Walker, [1905] 1 Ch. 160. 

172. Validity of deed—Inquisition continuing in 
force—Execution during lucid interval.J—(1) When 
a person has been found lunatic by inquisition, so 
long as the inquisition has not been superseded, 
but continues in force, he cannot, even during a 
lucid interval, execute a valid deed dealing 
with or disposing of his property. The ct. 
directing will not recognise such a deed even by 
directing proceedings to be taken to try the 
question of its validity or to perpetuate testimony 
as to the state of the lunatic’s mind when it was 
executed, but will treat the deed as entirely null 
& void. 

(2) The difference between the execution of a 
deed & the execution of a will by a lunatic so found 
explained. 

(3) As regards the relation of the Crown to 
lunatics, it may be taken generally that the Crown 
is the custodian of the property of a lunatic so 
found, & it may, I think, be said in general terms 
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Sect. 5.—Dispositions: Sub-sects.2 & 8. Sects. 6, 
1&8: Sub-sect. 1, A.] 


that the property passes out of the control of the 
lunatic & comes under that of the Crown only in 
order that the lunatic may have that protection 
from the Crown to which he is entitled. Therefore, 
when we have to consider the question whether 
this deed is void, we cannot dispose of it by saying 
that that which was the property of the lunatic 
has ceased to be her property & has become the 
property of the Crown. But during the whole 
period of history in which we have legal reports, 
the Crown has possessed the prerogative (although 
it was not always defined as it has been later by 
statute) of dealing with & controlling the property 
of a lunatic. It is quite sufficient, as it seems to 
me, to dispose of the present case to say that the 
Crown has that control (as distinguished from 
pepe) of the real & personal estate of a lunatic, 

ecause the moment one sees that the committee, 
as representing the Crown, has the rights & powers 
mentioned in Lunacy Act, 1890 (c. 5), s. 120, it is 
perfectly plain that they cannot be effectively 
exercised by the Crown in the interest & for the 
benefit of the lunatic, if during the same period 
some one else is to have the control of the property. 
In that event there would be a conflict of control 
which would be entirely inconsistent with the 
exercise by the committee of those rights of the 
Crown which have been delegated to him (VAUGIIAN 
WILLIAMS, L.J.). 

(4) It is said that if a lunatic is of sufficient 
mental capacity to do so he can execute a will, & 
that after his death the will can be proved, if the 
ct. to which the application for probate is made 
is of opinion that testator at the time when he 
executed the will was of testamentary capacity 
& understood what he was doing. Of that there 
can be no doubt (VAUGHAN WILLIAMS, J..J.).— 
Re WALKER, [1905] 1 Ch. 160; 74 L. J. Ch. 86; 
91 L. T. 713, C. A. 

Annotation :—As to (1) & (3) Consd. Re Marshall, Marshall v. 

Whateley, [1920] 1 Ch. 284. 

178. Appointment of receiver.]|— 
By his will dated Feb. 14, 1912, testator, who died 
in 1913, gave his residuary real & personal estate 
to trustees upon trust to raise a fund of £6,000 
& to hold the same upon trust to pay the income to 
his son during his life or ‘‘ until he... shall 
assign or charge or affect to assign or charge the 
said income or some part thereof or until any other 
event shall happen whereby if the income belonged 
absolutely to him he would be... deprived of 
the personal enjoyment thereof.”’ On Dec. 12, 
1916, an order was made in lunacy appointing a 
recelver of the son’s estate under Lunacy Act, 
1890 (c. 5), s. 116 (1) (d), the whole of his income 
being allowed for his maintenance. On May 15, 
1919, the son executed an equitable charge on his 
income under testator’s will:—Held: the order 
in lunacy appointing a receiver did not operate 
as a forfeiture because the receiver was the 
statutory agent of the son to receive the income 
of the trust fund; &, as the document of May 15, 
1919, was executed after the appointment of the 
receiver in lunacy, it was null & void, & could not 
therefore work a  forfeiture.—Re MARSHALL, 
MARSHALL v. WHATELEY, [1920] 1 Ch. 284; 89 
L. J. Ch. 204; 122 L. T. 673; 64 Sol. Jo. 241. 

Acts during lucid interval.]— See Part I., Sect. 3, 
sub-sect. 2, ante. 

Contracts during lucid interval.|—See Sect. 2, 
sub-sect. 1, D., ante. 











Lunatics AND Persons oF UnsounpD MIND. 


SuB-sEcT. 3.—WILLS. 
Sce, generally, Sect. 8, post. 


Sect. 6.—MATTERS OF RECORD. 
174. General rule.|—BEVERLEY’sS CASE, 
32, ante. 
175. Whether binding on lunatic.|—LEWINGS’ 
Cass (1584), cited 10 Co. Rep. at p.42b; 77H. R. 
988; sub nom. LEWES’ CASE, Win. at p. 106. 


Annotations :—Refd. Portington’s Case (1614), 10 Co. Rep. 
35 b; Needler v. Winchester (Bp.) (1615), Hob. 220; 
Cooper & Edgar’s Case (1624), Win. 103. 


176. .|—BEVERLEY’S CASE, No. 32, ante. 

177. .|—A fine levied by an idiot is un- 
avoidable, although his idiocy is apparent; & 
although after the fine levied, he has been found 
by inquisition an idiot @ nativitate. The inden- 
tures executed by such idiot are sufficient to direct 
the uses of the fine.—MANSFIELD’S CASE (1614), 
12 Co. Rep. 123; 77 E. R. 1399. 

Annotation :—Refd. Re Ollerton (1855), 15 C. B. 796. 

178. Deaf & dumb person.|—A deaf & 
dumb person may levy a fine if he possesses 
sufficient intelligence.—ELyoT’s CAsE (1666), 
Cart. 53; 124 E. R. 820. 

179. —— Interested party assisting in 
transaction.|—FERRES v. FERRES (1708), 2 Eq. 
Cas. Abr. 695; 22 K. R. 585, L. C. 

180. Fine—Insanity after fine levied.]— 
One of several deforciants having become insane, 
the ct. ordered the fine to pass as to all the other 
parties, notwithstanding the omission of the name 
of the lunatic in the proceedings.—JAMESON v. 
FLETCHER (1827), 2 Moo. & P. 265. 

Annotation :—Refd. Vale, Vouchee (1828), 5 Bing. 176. 

181. Obtained by fraud.|—- Where a 
lunatic has levied a fine, his heir-at-law cannot 
set it aside, on the ground that it was obtained by 
fraud, & therefore void.—MURLEY v. SHERREN 
(1838), 8 Ad. & El. 754; 1 Per. & Dav. 126; 1 
Will. Woll. & H. 678; 8L.J.Q.B.152; 112 E. R. 
1023; subsequent proceedings, sub nom. MURLEY 
v. GREENHAM (1839), 3 Jur. 576. 

182. Warrant of attorney.|—WENTWORTI 
v. CHOLMLEY (1744), cited 38 Atk. at p. 313; 2 
Ves. Sen. at p. 403; 26 E. R. 982. 

Annotation :—Refd. Ex p. Roberts (1746), 3 Atk. 308. 

188. Insanity after execution.] — 
Where the vouchee became insane between the 
time of executing the warrant of attorney & the 
passing of the recovery, the ct. refused to pass the 
recovery.— WALCOTT, VOUCHEE (1826), 3 Bing. 
423; 1380 KE. R. 575; sub nom. ——-, DEMANDANT, 
RUSSELL, TENANT, WALCOTT, VOUCHEE, 11 Moore, 
C. P. 307; sub nom. RUSSELL, TENANT, WALL- 
coTTr, VOUCHEE, 4 L. J. O. S. C. P. 126. 

184. ——.]— Where one of the 
vouchees became insane between the time of 
executing the warrant of attorney & the passing 
of the recovery, the ct. refused to let it pass as to 
him, but permitted it as to the other parties.— 
VALE, VOUCHEE (1828), 5 Bing. 176; 130 E. R. 
1028 ; sub nom. EGREMONT (EARL), DEMANDANT, 
VaLE & CROOKE, VOUCHEES, 2 Moo. & P. 264; 
nd nom. Ex p. CROOKE, 7 L. J. O. S. C. P. 15, 

185. J—A party executed a4 
warrant of attorney to secure the re-transfer, upon 
demand, of stock lent to him; afterwards he 
became insane, & continued so to this time. A 
formal demand of the re-transfer was made upon 
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PART II. SECT. 6. 
174i. General rule.)\—Hume v. BURTON (1785), 1 Ridg. Parl. Rep. 204.—IR. 


Part IT.—Civit Capacity. 


him. The ct. refused to allow judgment to be 

entered up.—CAPPER v. DANDO (1885), 2 Ad. & 

El. 458; 1 Har. & W. 11; 4 Nev. & M. K. B. 

8385; 4L. J. K.B. 97; 111 E. R. 177. 

Annotation :—Reld. Piggot v. Killick (1835), 1 Har. & W. 
Vv * 


Sect. 7.—TORTS. 

See, generally, Torr. 

186. General rule—Insanity no defence.]|—It 
is true that a judgment of dissolution may operate 
as a punishment, but so also may any verdict or 
judgment in a civil action, whether for a wrong as 
a libel, or an assault, or to recover landed estate, 
as in ejectment, or to recover a debt or damages in 
an action of assumpsit or trover. Yet, in all or 
any of these cases, insanity is no defence & no 
bar to the suit, & no ground for a stay of pro- 
ceedings. It is enough that deft. has done a 
wrong, or given a right of action to pltf. for any 
of the causes above enumerated; in any such 
case, although after the wrong done, he may 
become insane, & so incapable of making his 
defence or instructing an attorney or counsel, a 
committee or guardian is appointed who conducts 
the defence, & pltf. enforces his legal right, & 

roceeds with the suit to verdict & judgment. 
ndeed, this doctrine was carried to its extreme 
length by Lorp ELDON, who awarded a com- 
mission of bkpcy., partaking both of a civil & 
criminal character, against an insolvent trader, 
who, after committing an act of bkpcy., had 
become insane (KELLY, C.B.).—MORDAUNT v. 
MORDAUNT (1870), L. R. 2 P. & D. 109; 39 L. J. 
P.& M.57; 23L.T. 85; 18 W. R. 845. 

187. ——— Trespass.]|—WEAVER v. WARD 
(1616), Hob. 134 ; Moore, K. B. 864; 80 E. R. 284. 


.lnnotations :—Consd. Stanley v. Powell, [1891] 1 Q. B. 86. 
Refd. Scot v. She nerd (1773), 3. Wils. 403; Hall v. 
Fearnley (1842),12 L. J.Q. B. 22. Mentd. Anon. (1676), 1 
Vent. 295; Bessey v. Olliot (1682), ‘T. Raym. 467; 
Dickenson v. Watson (1682), IT. Jo. 205; Gibbon v. 
Popper (1695), 2 Salk. 637; R. v. Keite (1696), 1 Ld. 
Raym. 138; R. v. Gill (1719), 1 Stra. 190; MeManus v. 
Crickett (1800), 1 East, 106; Leame v. nes (1803), 3 

Kast, 593; Sharrod v. L. & N. W. Ry. (1849), 4 Exch. 


580 





Secr. 8.—WILLS. 
SUB-sEcT. 1.—TESTAMENTARY CAPACITY. 
A. Necessity for. 

See, generally, WILLS. 

188. General rule.|—The Marquis of W., as 
was supposed, made his will in writing, & thereby 
did devise divers manors, lands, & tenements of 
great value to his reputed sons, & made them 
exors. Because it appeared by divers witnesses, 
& by many notorious circumstances, that the 
Marquis being sick, et multa provectus senectute, 
was not of sane & perfect memory, such as the law 
requires at the time of the making of the supposed 
will; for by law it is not sufficient that testator 
be of memory when he makes his will, to answer 
familiar & usual questions, but he ought to have 
& disposing memory, so that he is able to make 


& disposition of his lands with understanding & | the jury were 
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reason; & that is such a memory which the law 
calls sane & perfect memory. Upon this matter 
a suggestion was framed in the name of the now 
Marquis as son & heir, to have a prohibition, 
supposing that he was not of sane memory at the 
time of the making of his will, which matters the 
now Marquis had pleaded in the Spiritual Ct., in 
stay of the probate of the will. A prohibition was 
granted generally by the rule of the whole ct.— 
WINCHESTER’S (MARQUESS) CASE (1598), 6 Co. 
Rep. 23a; 77 E.R. 287. 


Annotations :—Consd. Marsh v. Tyrrell & Harding (1828), 2 
Hag. Ecce. 84; Goldie v. Murray (1842), 6 Jur. ett: 








Jones v. Godrich (1845), 5 Moo. P. CGC. C. 16. j 

Searle v. Williams (1618), Hob. 288; Banks v. Goodfellow 

(1870), L. R. 5 Q. B. 549. Meontd. Netter v. Brett (1635), 

Cro. Car. 395. 

189. .|—ARTHUR v. BOKENHAM, No. 257, 
post, par 

190. |—Where a bill is brought to prove 


a will of land, the sanity of testator must be proved 3 
secus, in the case of a deed of trust to sell for pay- 
ment of debts. The ct. never orders a will to be 
proved vivd voce at the hearing, as they do a deed. 

The proof of a will is attended with more 
solemnity than that of a deed; the former being 
supposed to be made when testator is in extremis, 
& therefore in equity it is necessary to prove the 
sanity, which is all presumed in the case of the 
latter (JEKYLL, M.R.).—HaArRis v. INGLEDEW 
(1730), 3 P. Wms. 91; 2 Eq. Cas. Abr. 768; 24 
Poco Mentd. Helli T t (1791), Cas. temp 

, LOns 2— » Helller v. Tarran : : ‘DD. 
A OB, Nes CSpot a Spong (1827), 1 Y. & J. 300; 

Roberts v. Marchant (1843), 13 L. J. Ch. 56; Maxwell v. 

Maxwell (1852), 2 De G. M. & G. 705; Boyse v. Ross- 

borough (1854), 23 L. J. Ch. 300. 

191. .|\—When a will is to be established, 
testator must be proved to be of sound & dis- 
posing mind.—Watiuis v. HopaEson (1740), 2 
Atk. 56; 1 Russ. 527; 26 LE. ht. 4382, L. C. 
Annotations :—Expld. Hood v. Pimm (1831), 4 Sim. 101, 

Refd. Abrams v. Winshup (1826), 1 Russ. 526. 











192. .|—JONNSON v. BLANE, No. 279, 
post. 
193. J—--(1) A party propounding a_ will 


is bound to show that it was executed by testator, 
& that he was of a sound & disposing mind. 

(2) The presumption that every man 18 sanc, 
until the contrary is proved, is not a presumption 
of law, but a presumption of fact, or at the most, 
a mixed presumption of law & fact. of 

(3) If a will, not irrational on the face of it, ig 
produced before a jury, & the execution of it is 
proved & no other evidence 1s offered, the jury 
should be told to find for the will: & even if some 
evidence of incompetency be given, yet if it does 
not shake the jury’s belicf in the competency, 
they may find for the will, but not as on a mere 
presumption of law. But when there is evidence 
before the jury on both sides, they ought not to 
affirm the will unless they believe testator was 
competent; & a judge was held to have mus- 
directed the jury in telling them, in an action 
of ejectment by the heir-at-law against the devisee, 
where evidence had been given on both sides as 
to the competency of testator, that, the execu- 
tion of the will being proved, the law presumed 
sanity, & that the heir-at-law must prove the 
incompetency, & that if upon conflicting evidence 
left in doubt, they ought to find for 





) i imi owing to his neglect, default or mis- 

Cae eons dang ae ane oF pONAGRY re appropriation, provided that stripe 

P. General rule — Insanity no de- BRENNAN (1901), 19 N. ZL. R. 289.— = ac ion is instituted within a pal oe 
fence—4 ssault.|—A tortfeasor cannot N.Z. , his death, a fortiort an action 


Plead jnoapacity of mind in answer to 
an action for an assault.—TAGGARD 0. 
INNES (1862), 12 C. P. 77.—CAN. 


c= ——,] — Insanity is 





ac Misappropriation.) — 
As a civil action may be brought 
against the heirs of a public officer in 
respect of the loss of public moneys 


against the curator of such a defaulter 
= is still alive but insane.—COLONIAL 
SECRETARY v. BREDD’S CURATOR, 
[1877] Buch. 1.—S. AF. 
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Sect, 8.—Wiills: Sub-sect. 1, A. & B.] 


the will.—Surron v. SADLER (1857), 3 C. B. N.S. 
87; 26L. J.C. P. 284; 30 L. T. O. S. 65; 3 Jur. 
N. 8. 1150; 5 W. R. 880; 140 E. R. 671; sub- 
sequent proceedings, sub nom. SUTTON v. DEVON- 
PORT, 27 L. J. C. P. 54. 

Annotations :—As to (1) Apld. Gleare v. Cleare (1869), L. R. 


1P. & D. 655, As to ( d. Elms v. Elms (1858), 21 

L. J. P. & M. 96. As to (3) Refd. Elms v. Elms (1858), 

27 L. J. P. & M. 96; Smith v. Tebbitt (1867), L. R. 1 

P. & D. 398. Generally, Mentd. Abrath v. N. KE. Ry. 

(1883), 49 L. T. 618. 

194. ——.]—-HasTILow v. STOBIE, No. 206, 
post. 

195. ——-.]—CLEARE v. CLEARE, No. 282, 
post. 

196. ——-.|—BANKS v. GOODFELLOW, No. 204, 
post. 


B. What Constitutes. 

See, generally, WILLS. 

What constitutes incapacity, see Sub-sect. 2, 
post. 

197. Sound memory.|—WINCHESTER’S 
QUESS) CASE, No. 188, ante. 

198. Judgment to discern.| — CoMBES 
CASE (1604), Moore, K. B. 759; Noy, 101; 72 
EH. R. 888. 

Annotations :—Refd. Goldie v. Murray (1842), 6 Jur. 608; 

Banks v. Goodfellow (1870), L. R. 5 Q. B. 549. 

199. Ability to regulate affairs in general— 
Necessity for free discretion.|—Although a man 
have a mind of sufficient soundness & discretion 
to regulate his affairs in general, yet if such a 
dominion or influence be obtained over him as 
to prevent his exercising such discretion in the 
making his will, he cannot be considered as having 
such a disposing mind, as will give effect to his 
will. Qu.: what evidence will be sufficient to 
establish such a case.—MOUNTAIN v. BENNET 
(1787), 1 Cox, Eq. Cas. 3538; 29 E. R. 1200. 

200. Sound & disposing mind—As to extent 
of property & nature of claims.]|—The single in- 
quiry ....is whether he [testator] was of 
sound & disposing mind & memory, at the time 
when he made his will; however deranged he 
might be before, if he had recovered his reason at 
that time, he was competent to make his will... . 
A mind & memory competent to dispose of his 
property may stand thus: having that degree of 
recollection about him that would enable him to 
look about the property he had to dispose of, & 
the persons to whom he wished to dispose of it. 
If he had a power of summoning up his mind so 
as to know what his property was, & who those 
persons were that then were the objects of his 
bounty, then he was competent to make his will. 

If whenever his brother’s name occurred, 
instantly a fit of delirium had seized him... . 
he was not competent to make his will; but if 
his mind remained entire, if he had new raised 
up prejudices against his brother, though upon 
improper grounds, yet if they were such prejudices 
as might reside in a sound mind; it is hard that 
those prejudices should lead to conclusions un- 
favourable to his brother; but hard as the case 
may be, it is better that a thousand hard cases 
should take place, than that we should remove 
the landmarks by which man’s property is to be 
decided. . . . It is the history of every week in 
the year, & the history of almost every family 
at one time or other, that harsh dispositions have 
been made, that unreasonable prejudices have 
taken place, that one child standing equally near 
in blood has been preferred to another; & if 
once we get into digressions of that kind, then we 
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get upon a sea without a rudder, where will you 
stop, what partiality will be enough to set aside 
a will, & what partiality will you give way to, & 
say the will is good? ... You are to consider 
whether his mind was entire to make the disposi- 
tion, not whether the. disposition was whimsical, 
cruel; what none of you retiring to your own 
bosoms & collecting your own feelings, would 
have made; but to see whether it was the dis- 
position of this man’s mind, exercising the facul- 
ties of his mind at a time when in possession of 
those faculties. If you think, that whenever 
that topic occurred to him, it totally deranged his 
mind, & prevented him from judging of who the 
objects of his bounty should be, according to his 
own will, then the will cannot stand, & then you 
will find for deft.; but if you think he was of 
competent mind to make his will, to exercise his 
judgment, however that might be disturbed by 
passions which ought not to be encouraged, then 
the will ought to stand (LoRD KENYON).—— 
GREENWOOD v. GREENWOOD (1790), 8 Curt. App. 
1; 1 Add. 283, n.; cited in 3 Bro. C. C. at p. 
13 Ves. at p. 89; 163 E. R. 930. 
Annotations :-—Consd. A.-G. v. Parnther (1792), 3 Bro. C. C. 
441; White v. Wilson (1806). 13 Ves. 87; Dew v. Clark 
1826), 3 Add. 79; Middleton v. Sherburne (1841), 4 
vi & CO. Ex. 358; Frere v. Peacocke (1846), 1 Rob. Eccl. 


442; Banks v. Goodfellow (1870), L. R. 5 Q. B. 549. 
Refd. Dew v. Clark (1822), 1 Add. 279. 








201. .|—Harwoop v. BAkrEr, No. 
339, post. 
202. .|}—Supposing a will made by a 








person of testamentary capacity, it is not sufficient 
to avoid it that it is not such a will as a sensible 
person would make, or that it is harsh, capricious 
or unjust ; nor, on the other hand, is it enough to 
avoid it on the ground of undue influence, that it 
was made under the influence of acts of attention 
& kindness; but the influence or importunity 
must be such as to deprive testator of the free 
exercise of his will. The testamentary capacity, 
however, involves more than the mere fact of 
recognising familiar persons or objects, & means 
a sound disposing mind, that is to say, a power of 
understanding the nature of the property, & the 
family, & the effect of the will. 

It is not sufficient in order to make a will that 
a man should be able to maintain an ordinary 
conversation & to answer familiar & easy ques- 
tions. He must have more mind than suflices 
for that. . . . He must be able to dispose of his 
property with understanding & reason. ... He 
must be able to understand his position ; he must 
be able to appreciate his property; to form a 
judgment with respect to the parties whom he 
chose to benefit by it after his death, & if he has 
capacity for that it suffices (CRESSWELL, J.).— 
SEFTON (EARL) v. Hopwoop (1855), 1 F. & F. 
578. 

208. |—On an issue devisavit vel 
non, it appearing that at the time of the will 
testator was in extreme old age, & in the last stage 
of bodily infirmity, bedridded, utterly helpless, 
& dependent on the care of pltf. (sole devisee of 
the realty), & a nurse (the only legatee), & a 
physician, an attesting witness, & an intimate 
friend of the devisee, her own attorney (another 
witness), having prepared the will, upon instruc- 
tions elicited by himself from testator by inter- 
rogatories, they having a few days before repre- 
sented him as ‘‘ quite incapable of managing 
his own affairs, or taking care of his person ”’ ; 
& it being admitted that two or three days before 
he was not competent to make the will, yet the 
jury, being told that if he understood the state 
of his property, & his family, & the effect of the 
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will, & if he had free volition, & the will was 
really in accordance with his intentions, & there 
being evidence that it was, a verdict in favour of 
the will was not disturbed. 

To constitute a good testamentary disposition, 
testator must retain a degree of understanding 
to comprehend what he is doing, to have a voli- 
tion, or power of choice; so that what he does 
really be his own doing, & not the doing of any- 
body else. The faculties, in those two great 
divisions, of the understanding & the will, must 
still exist. They have declined from their former 
comprehensiveness & vigour; they may be, & 
often are on such occasions, weak, & actually on 
the point of being extinguished; still, though 
they may be, as it were, flickering in the socket, 
yet, if they suffice to show the genuine & last 
behests of a rational creature, & a free agent, 
that is a good will in point of law... . It is not 
enough that a testator is able to answer familiar 
& usual questions. That has always been laid 
down. He must be able to exercise a competent 
understanding as to the general nature of the 
property. As to the state of his family, & as to 
the general condition & claims of the objects 
of his bounty ; as to the nature of the instrument 
which he executes, & as to the general nature & 
general objects of the provisions which it con- 
tains; if he can do that, though he may be very 
feeble & debilitated in understanding, & be at the 
point of death, it is enough (ByLEs, J.).—SwINFEN 
v. SWINFEN (1858), 1 F. & F. 584; subsequent 
proceedings (1859), 27 Beav. 148. 
noon :—Mentd. Swinfen v. Bacon (1860), 6 Jur. N. S. 


204. -]—(1) Partial unsoundness, not 
affecting the general faculties, & not operating on 
the mind of a testator in regard to testamentary 
disposition, is not sufficient to render a person 
incapable of disposing of his property by will. 

(2) It is essential . .. that a testator shall 
understand the nature of the act & its effects; 
shall understand the extent of the property of 
which he is disposing ; shall be able to comprehend 
& appreciate the claims to which he ought to give 
effect ; &, with a view to the latter object, that no 
disorder of the mind shall poison his affections, 
pervert his sense of right, or prevent the exercise 
of his natural faculties (COCKBURN, C.J.). 

(3) At a trial where the question was as to the 
testamentary capacity of G. it was proved that at 
one period of his lifetime he had been confined in 
a lunatic asylum, & that at the time of making 
his will he was subject to certain fixed delusions. 
These delusions, however, could not be connected 
with any of the dispositions in the will. The 
judge left it to the jury to say whether, at the time 
of making his will, testator was capable of having 
such a knowledge & appreciation of facts, & was 
so far master of his intentions & free from delu- 
sions, as to be able to have a will of his own in the 
disposition of his property & to act upon it :— 
Held: there was no misdirection. 

The pathology of mental] disease & the experience 
of insanity in its various forms teach us that while, 
on the one hand, all the faculties, moral & intel- 
lectual, may be involved in one common ruin, as 
In the case of the raving maniac, in other instances 
one or more only of these faculties or functions 
may be discovered, while the rest are left unim- 
paired & undisturbed: that while the mind may 
be overpowered by delusions which utterly de- 
moralise it & unfit it for the perception of the true 
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nature of surrounding things, or for the discharge 
of the common obligations of life, there often are, 
on the other hand, delusions, which, though the 
offspring of mental disease & so far constituting 
insanity, yet leave the individual in all other 
respects rational, & capable of transacting the 
ordinary affairs & fulfilling the duties & obliga- 
tions incidental to the various relations of life 

(COCKBURN, C.J.).—BANKS v. GOODFELLOW (1870), 

L. R. 5 Q. B. 549; 39 L. J. Q. B. 237; 22 L. T. 

813; subsequent proceedings (1871), L. R. 11 Eq. 

472. 

Annotations :—As to (1) Consd. Jenkins v. Morris (1880), 
14 Ch. D. 674. Refd. Birkin v. Wing (1890), 63 L. T. 80. 
As to (2) Refd. Boughton v. Knight (1873), L. R. 3 P. & 
D. 64; Roo v. Nix (1892), 9 T. L. R. 128. As to (3) 
Expld. Boughton v. Knight (1873), L. R. 3 P. & D. 64. 
Refd. Murfett v. Smith (1887), 12 P. D. 116; Roo v. Nix 
(1892), 9 T. L. R. 128. 


205. Unimpaired capacity.|—(1) A sound 
& disposing mind means a mind of natural capacity, 
not unduly impaired by old age or enfeebled by ill- 
ness or tainted by morbid influence. Although 
delusive ideas & erroneous beliefs may argue 
mental alienation, they do so not: because they are 
delusive & erroneous, it is in some cases the degree 
of their divergence from ordinary sense & reason, 
& in others the mode in which they exhibit them- 
selves, & the forces which they successfully resist 
for their expulsion, that induce the conclusion of 
disease. In judging of the sanity of an indi- 
vidual he should be compared in his acts & thoughts 
with those whom in general temperament & 
character he resembles. It is not right to com- 
pare with an enthusiast, one who in daily life has 
not shown himself to be of that character or 
temper, nor in scrutinising his opinions tu make 
such allowances as are found to be necessary in 
reducing the conception of enthusiasts to the 
ordinary standard of mankind. 

(2) If disease be once shown to exist in the 
mind of testator, it matters not that the disease 
be discoverable only on a certain subject, or that 
on all other subjects the action of the mind is 
apparently sound, & the conduct even prudent, 
testator must be pronounced incapable. Further, 
the same result follows whether or not the par- 
ticular subjects upon which disease is manifested 
have any connection with the testamentary dis- 
position before the ct. | ae . 

(3) The question of insanity is a mixed one, 
partly within the range of common observation, 
& partly within the range of special medical ex- 
perience, & it is the office of the ct. In searching 
for a conclusion to inform itself of the general 
results of medical observation, & to inake a com- 
parison between the sayings & doings of testator 
at the time when the diseasc is alleged to cxist.— 
SmirH v. TEBBITT (1867), L. R.1 P. & D. 398; 36 
LJ. P.& M. 97; 16L. T. 841; 16 W. KR. 18. 
Annotations :-—As to (1) Refd. Jenkins v. Morris (1880), 14 





. D. 674. ds to (2) Consd. Banks v. Goodfellow (1870), 
oe i 5 Q. B. 549. As to (3) Refd. Boughton v. Knight 
(1873), L. R. 3 Pp. & D. 64. 


206. Knowledge & approval of contents of will.] 
—(1) It is essential to the validity of a will that 
at the time of its execution testator should know 
& approve of its contents. | 

(2) However much men have been in the habit 
of yielding to the pressure & opinions of others 
in disposing of their property, 1 suppose no case 
ever yet to have occurred in which & man in posses- 
gion of his full faculties handed over the making 
of his will to another, & was content to execute 
it without so much as the curiosity even to know 
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2061. Knowledge & approval of contents of will.|}—Bapmist v. BarristT (1894), 23 8. O, R. 37.—OAN, 
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what it contained. But still the question re- 
mains whether a will so made, if duly executed, 
would be good inlaw ; & I am constrained to come 
to the conclusion that it would not. ... There 
are also certain consequences which must follow 
from holding such a will good; & the most im- 
portant of these is, that it would no longer be 
necessary to show that a testator was, in the old 
language of the law, of ‘‘ sound mind, memory, & 
understanding.”’ These words have been time 
out of mind held to mean sound disposing mind, 
& to import sufficient capacity to deal with & 
appreciate the various dispositions of property 
to which testator was about to affix his signature. 
But if the mental act of disposing can be dele- 
gated to another, & a blind confidence in his 
dispositions all that is required in a testator, the 
‘“sound disposing mind” is a needless requisi- 
tion (Sir J. P. WILDE)—HASTILOW v. STOBIE 
(1865), L. R.1 P. & D. 64; 85 LL J.P. & M. 18; 
13 L. T. 473; 11 Jur. N.S. 1039; 14 W. R. 211. 


ee 





Annotation :—.As to (2) Refd. Cleare v. Cleare (1869), L. R. 
1 P. & D. 655. 
207. .|—CLEARE v. CLEARE, No. 282, post. 


208. Degree of mental soundness.|—-BoUGHTON 
v. KNIGHT, No. 234, post. 


SUB-SECT. 2.—TESTAMENTARY INCAPACITY. 
A. In General. 


209. Depends on particular circumstances.|— 
Criteria by which to test & ascertain whether 
natural or innate eccentricity has exceeded the 
bounds of legal testamentary capacity. 

In all such cases it is absolutely & essentially 
necessary to look to the peculiar circumstances of 
each individual case; & to judge from the whole 
character of the person, whose mental capacity 
is the subject of inquiry; what was the state & 
condition of the mind of that individual; not 
only with respect to the immediate time at which 
a will is executed, but at the intermediate stages 
of his life. . . . The same acts which would con- 
stitute insanity in one cccentric individual, might 
not do so in another; for the reason that the 
minds & habits of the two persons might be 
differently constituted (Sir H. JENNER Fust).— 
Mupway v. Crort (1843), 3 Curt. 671; 2 Notes 
of Cases, 438; 1L. T.O.8S.479; 7 Jur. 979; 1638 
KK. R. 863. 

210. Unreasonable prejudice.|-GrEENWoOD uv, 
GREENWOOD, No. 200, ante. 

211. Occasional incapacity—Violent nervous 
attacks.]—-(1) Where testator is far advanced in 
years, & where occasional incapacity from violent 
nervous attacks is admitted, the mere opinion 
of witnesses of little weight. 

(2) This [old age] raises some doubt of capacity, 
but only so far as to excite the vigilance of the 
ct.; for the law allows a person at any age to 
make a will, provided he retains the disposing 
faculties of his mind. Age isan uncertain criterion 
of mental powers (SiR JOHN NICHOLL). 
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t. Paranoia.) — A person suffering 
from the form of insanity known as 
monomania or paranoia, he wrongly 
suspecting & holding his own family in 
aversion, lacks testamentary capacity 


ren.—Re 


child McDonatp ESTATE 
(N. ie err ee 14H. LL. HR. 109; 15 
D. L. ry §58.—CAN. 

a. Physical weakness.] -— Held : mere 


physica weakness, however great, with- 
out proof of mental incapacity, is 
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(8) Another fact... is the occasional in- 
capacity of deceased. . . . This circumstance, how- 
ever, bears upon the case in two opposite direc- 
tions; it renders in the first place, the capacity 
at least fluctuating, & imposes on the party 
settir.g up these instruments the obligation of 
proving that at other times deceased was capable, 
& that these instruments were made during that 
capacity ; but on the other hand, if these attacks 
produced only a temporary incapacity ... these 
occasional attacks account for the opinions of 
many of the persons who only saw the deceased 
occasionally (SIR JOHN NICHOLL).—KINLESIDE v. 
HARRISON (1818), 2 Phillim. 449; 161 BH. R. 
1196. 

A :—Mentd. Stultz v. Schoefile (1852), 20 L. T. 

212. Weakness of mind & forgetfulness.]— 
TUFNELL v. CONSTABLE, No. 346, post. 

213. Partial unsoundness—When not affecting 
testamentary disposition.|-BANKS v. GOODFELLOW, 
No. 204, ante. 


B. Deaf and Dumb Persons. 


214. Communication by signs & motions— 
Necessity for affidavit—As to giving of instructions.] 
—Where a testator, who was deaf & dumb, made 
his will by communicating his testamentary in- 
structions to an acquaintance by signs & motions, 
who prepared a will in conformity with such 
instructions, which was afterwards duly executed 
by testator, the ct. required an affidavit from the 
drawer of the will, stating the nature of the signs 
& motions by which the instructions were com- 
municated to him, & ultimately refused to grant 

robate on motion.—In the Goods of OWSTON 
(1862), 2 Sw. & Tr. 461; 31 L. J. P.M. & A. 177; 
6L. T. 368; 26 J. P. 728; 10 W. R. 410; 164 
E. R. 1075. 
setae :—Consd. In the Goods of Gealo (1864), 3 Sw. & 

215. As to approval of will.]|—Where 
probate was sought of the will of a testator who was 
deaf, dumb, & illiterate, the ct. required evidence 
on affidavit of the signs by which testator had 
signified that he understood & approved of the 
provisions of the will, before making the grant. 
—In the Goods of GEALE (1864), 3 Sw. & Tr. 431 ; 
4 New Rep. 349; 33 L. J. P. M. & A. 125; 28 
J.P. 630; 12 W. R. 1027; 164 E. R. 1342. 








C. Delusions. 


Delusions defined, see Part I., Sect. 1, ante. 

216. General rule.|—(1) The mere existence of 
a delusion in the mind of a person making a dis- 
position or contract is not sufficient to avoid it, 
even though the delusion is connected with the 
subject-matter of such disposition or contract; it 
is a question for the Jury whether the delusion 
affected the disposition or contract. 

(2) A lessor at the time when he made a lease 
of a farm laboured under the delusion that it was 
impregnated with sulphur. On an issue directed 
as to the capacity of the lessor to make the lease, 
rational letters by the lessor relating to the lease 
were put in evidence. The judge did not tell the 
jury that the letters did not displace the effect of 
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216i. General rule.}]-—-SIVEWRIGHT v. 
SIVEWRIGHT’S TRUSTEES, [1919] 2 
8. yer 261; (1920] 8S. C. (H. L.) 63. 





to e a will leaving the bulk of his not sufficient to render invalid an 216 fi. .}—The burden of proving 
estate to religious uses, depriv his acknowledgment of a debt by a  unsoundness of mind on the part of a 
wife of any benefit thereunder & making testator—HEmEs v. Emxs (1865), 11 testator, who made a will rational on 
nadequate provision for his infant Gr. 325.—CAN. the face of it, lies ou the person who 
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the delusion, but directed them that it was a prac- 
tical question whether the lessor was so insane as 
to be incompetent to dispose of his property though 
believed to be full of sulphur. The jury found 
that the lease was valid. On a motion for a new 
trial :—Held: there was no misdirection. 

(3) I hold it to be now settled law, & that until 
the contrary shall have been decided by the House 
of Lords, it must be considered that the mere 
existence of a delusion is not sufficient to deprive 
a person of testamentary capacity (TALL, V.-C.). 
—JENKINS v. MORRIS (1880), 14 Ch. D. 674; 42 
L. T. 817, C.A. 
Annotation :—As to 

(1892), 61 L. J. Q. 

217. Pretended delusions—-For purpose of de- 
ception.|—Where testator is not shown to be sub- 
ject to frenzy, or fatuity, it is necessary, for the 
purpose of establishing his insanity, to show that, 
upon some particular subject, he was under 
delusion as to the facts within his own observation 
é& that he actually believed in the existence of 
facts which a rational man, from the use of his 
senses, under the same circumstances, would have 
known not to exist: & a gross exaggeration of 
slight circumstances may amount to insane 
delusion, as falling within the above proposition 
of delusion as to facts. But a testator is not to 
be considered insane from entertaining any 
opinions, however unfounded or absurd: as 
where he speaks of his kept mistress, who had 
died before him, as having been a person of ‘‘ deep 
religious feeling.’”’ Nor from a pretended belief 
in non-existing facts, assumed for the purpose of 
deception: as, where testator had, in Oct. 1832, 
acknowledged a child by his second wife to be his 
child, & yet in a codicil to his will, dated in the 
same year, disowned any daughter born of his 
second wife; the ct. thinking that testator never 
really believed that such child was illegitimate, 
but that he only threw doubts on her legitimacy 
for sinister purposes. Applt. though unsuccessful, 
under the circumstances given his costs of the 
suit in the ct. below, though not the costs of 


GC): Rett. Imperial Loan Co. v. Stone 


appeal.— DITCHBURN v. FEARN (1842), 6 Jur. 
201, P. C. 
218. Continuous delusions.|—-(1) Moral  in- 


sanity, or the perversion of the moral feelings, not 
accompanied with insane delusion, which is the 
or ae of insanity, is insufficient to invalidate 
a will. 

Because a man does not duly appreciate the 
acts or feelings which generally influence mankind, 
that, therefore, he is to be considered mad, & unfit 
to make a disposition of his property, is not the 
law of this country. I am of opinion that per- 
version of moral feeling does not constitute un- 
soundness of mind, so as to render an act per- 
formed per se invalid (Sin H. JENNER Fvust). 

_(2) Wherever there is delusion existing at the 
time of the execution of the act, whatever it may 
be, the act will be invalid as a civil act, provided 
the delusion is continued permanently fixed on 
the mind, whether it has any relation to the par- 
ticular act to be considered or not (Sir H. JENNER 
FUST).—FRERE v. PEACOCKE (1846), 1 Rob. Eccl. 
442; 163 E. R. 1095; sub nom. FREER v. PEA- 
COCKE, 11 Jur. 247. 


Annotation :—Generally, Mentd. Davies v. Gregory (15/5), | 


L.R.3 P. & D. 28 





Impeaches it on the ground of un- 
soundness of mind. The existence of 
Insane delusions affords evidence of 
Buch unsoundness of mind, but to be 
Ingane a delusion must be persistent, & 
oxisting only in the imagination of the 
patient & such as no rational person 


J.—VOL. XXXITI, 


S. AF. 


ive that the 
aatiG would have believed.— RAPSON v. paves of effect merely on the ground 
PUTTERKILL, [1913] App. D. 417.— 


b. ——— Mere existence of delusion 
not sufficient.|—A testamentary writing 
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219. —— As to particular subjeet..—Wanina 
v. WARING, No. 10, ante. 


-|—SMITH v. TEBBITT, No. 205, 
ante. 


221. ——- Distinguished from _ delirium.]— 
BENNET v. MANCHESTER (DUKE), No. 369, post. 

222. ——.]— DIMEs v. Dimgs, No. 368, post. 

223. Delusions affecting will—As to particular 
person.|—GREENWOOD v. GREENWOOD, No. 200, ante. 
——.|—DEw v. CLARK & CLARK, 


eee eee 
e 











No. 7, ante. 
22 





: ——.|—Testator, having made his 
will in June, 1844, in the following month exe- 
cuted a codicil, greatly reducing the interest given 
by the will to a niece, D., only next of kin, under 
an impression that she had wilfully occasioned the 
death of his sister, during the interval, & made an 
attempt upon his own life, in order to get posses- 
sion of the property left her by the will; & sub- 
sequently made two other codicils under a con- 
tinuance of that impression :—Held: deceased 
laboured under an insane delusion quoad D., & 
the codicils having been made under such delu- 
sion, were invalid.—FOwWLIS v. DAVIDSON (1848), 
6 Notes of Cases, 461. 

226. Superstitious terror.)—A_ bill in 
equity will lic to set aside a will made under the 
influence of superstitious terrors. 

I can easily conceive a case of a man of very 
strong mind being under the influence of such a 
superstitious terror or delusion, as that he might 
think it necessary to his salvation that he should 
give all his moncy to his priest or confessor. If 
that was clearly established, I am by no means 
prepared to say that it would not be a very suffi- 
cient ground; & were I the judge directing the 
jury upon the subject, I should say that if they 
found it to be such a degree of delusion as to 
deprive the man of the exercise of his free judg- 
ment in what he was doing, it would be sufficient 
to destroy the will (Lord ABINGER, C.B.).— 
MIDDLETON v. SHERBURNE (1841), 4 Y. & C. Kx. 
358; 10 L. J. Ex. Eq. 753; on appeal, sub nom. 
SHERBURNE v. MIDDLETON (1842), 9 Cl. & Fin. 
Tay Eke Lis 
Annotations :-—Mentd. Lancashire v. Lancashire (1846), 9 

Beav. 259; Boyse v. Rossborough (1857), 6 H. lL. Cas. 1. 


227. As to particular subject.] 
BURN v. FEARN, No. 217, ante. 

228. Though considerable business capa- 
city.|,—(1) A man may be capable of transacting 
business of a complicated & important kind, in- 
volving the exercise of considerable powers of 
intellect, & yet may be subject to delusions so 
as to be unfit to make a will. 

(2) But if the delusions under which a man 
labours are such that they could not reasonably 
be supposed to have affected the dispositions 
made by his will, the will would be valid. 

(8) The burden of proving capacity to make a 
will rests upon those who propound the will, &, 
a fortiori, when it appears that testator was sub- 
ject to delusions. It must be shown by those 
who set up the will that there is no reasonable 
connection between the delusions & the testa 
mentary dispositions.—SMEE v. SMEE (1879), 5 
P.D. 84; 49L. J. P.8; 4473. P. 220; 28 W. R. 
703. 


Annotations :—As to (2) Refd. Jenkins v. Morris (1880), 14 
Ch. D. 674; Birkin v. Wing (1890), 63 L. T. 80. 
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atient when in itself reasonable, will not. be de- 
hat the writer was at the time 
subject to an insane delusion, from 
which he never recovered.—BALLAN- 
TYNE v. EVANS (1886), 13 R. (Ct. of 
Sess.) 652; 23 Sc. L. R. 449.—SCOT, 
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229. _As to religious duty.|—In an action 
for reduction of a will pursuers averred that tes- 
tator was ‘‘ subject to insane delusions,’’ & that 
‘“he believed that he had a special & imperative 
duty to further the cause of total abstinence & 
to oppose the Church of Rome by devoting his 
pecuniary resources to these objects, in conse- 
quence of commands which he conceived he had 
received from the Deity by direct communications 
on various occasions.’’ That these insane delusions 
dominated his mind & overmastered his judgment 
to such an extent as to render him incapable of 
making reasonable & proper settlement of his 
means & estate, or of taking a rational view of 
the matters to be considered in making a will: 
—Held: a relevant case for trial was averred.— 
I{orE v. CAMPBELL, [1899] A. C. 1, If. L. 

230. Delusions not affecting will.J|—FRERE v. 
PEACOCKE, No. 218, ante. 

231. J|—B., a captain in the army, & 
having an appointment at Chatham, was attacked 
with illness in the beginning of Aug. 1857, which 
affected his mind. In the course of a fortnight 
he became better, & went on a visit to friends at 
Lewes, with whom he remained till the last weck 
in Sept., & apparently conducted himsclf quite 
rationally. About a fortnight before he left 
Lewes he received, after conference with & the 
approbation of the incumbent of the parish, the 
communion for the first time. He returned to 
Chatham on Sept. 29. On Sept. 30 he wrote a 
testamentary paper, which was executed by him, 
& attested by two brother officers on Oct. 1. He 
had immediately on his return to Chatham shown 
symptoms of returning or reviving mental] disease, 
which specially took the form of an uncontrollable 
idea that he must be eternally damned for having 
received the communion unworthily. A few days 
after the date of the will he was pronounced insane 
by a medical board, & died in Sept. 1858, in a 
lunatic asylum :—Held: if a will, rational on the 
face of it, is shown to have been executed & 
attested in the manner prescribed by law, it is 
presumed, in the absence of any evidence to the 
contrary, to have been made by a person of com- 
petent understanding. But if there are circum- 
stances which counterbalance that presumption, 
the decree of the ct. must be against its validity, 
unless the evidence on the whole is sufficient to 
establish affirmatively that testator was of sound 
mind when he executed it; though the will pro- 
pounded was sensible on the face of it & contained 
no trace of any reference to or connection with 
testator’s then subject of delusion, yet, as the pro- 
duction of an unsound mind, it was not entitled 
to probate.—SYMEs v. GREEN (1859), 1 Sw. & 
Tr. 401; 28L. J.P. & M. 83; 33 L. T. O.S. 168 ; 
5 Jur. N.S. 742; 164 E. R. 785. 








232. ——~.|—SMITH v. TEBBITT, No. 205, ante. 

233. ——-.]|—BANks v. GOODFELLOW, No. 204, 
ante. 

234. |—A man, moved by capricious, 





frivolous, mean, or even bad motives, may dis- 
inherit wholly or partially his children, & leave 
his property to strangers. He may take an 
unduly harsh view of the character & conduct of 
his children, but there is a limit beyond which it 
will cease to he a question of harsh unreasonable 
judgment, & then the re bee which a parent 
exhibits to his child must be held to proceed from 
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some mental defect. If such repulsion, amount- 
ing to a delusion as to character, is shown to have 
existed previous to the execution of his will, it 
will be for the party setting up that document to 
establish that it was inoperative when the will 
was made, & the jury, in determining whether or 
not the delusion was operative, will have regard 
to the contents of the will & the circumstances 
surrounding the execution of it. 

In contemplation of law the expression ‘‘ sound 
mind ’”’ does not mean a perfectly balanced mind. 
The question of mental soundness is one of degree. 
In considering it large allowance must be made 
for the difference of individual character ; but in 
every case the lightest degree of mental soundness 
is required in order to constitute capacity to make 
a testamentary disposition.—BOUGHTON v. KNIGHT 
(1873), LL. R.3 P. & D. 64; 42 L. J. P. & M. 25 ; 
28 L. T. 562; 37 J. P. 598. 

Annotations :—Consd. Roe v. Nix (1892), 9 T. L. R. 128. 
Refd. Jenkins v. Morris (1880), 14.Ch. D. 674; Birkin v. 
Wing (1890), 63 L. T. 80. Mentd. Twist v. Tye, [1902] 
P. 92; Jn the Estate of Plant, Wild v. Plant, [1926] P. 139. 
235. .|—SMEE v. SMEE, No. 228, ante. 

236. ———.|—-MurFeTr v. SMITH (1887), 12 
P.D.116; 57L. T. 498; 51 J. P. 374, D.C. 
Annotation :—Mentd. Taplin v. Taplin (1888),13 P. D. 100. 

237. What is to be considered—-Temperament 
& character.|—SMITH v. TEBBITT, No. 205, ante. 

238. Contents of will & circumstances of 
execution.}|—BOUGHTON v. KNIGuT, No. 234, ante. 








D. Drunkenness. 


239. Habitual drunkenness—Testator not under 
influence at time of making will.|—A case of in- 
sanity alleged to defeat a will. Testator proved 
to have been not, properly, a madman; but an 
habitual drunkard, who, under the excitement of 
liquor, acted in all respects, very like a madman : 
—Held: testator had not been under the excite- 
ment of liquor, &, consequently, not insane, at 
the time of making his will; & the will itself, 
consequently, established.—AYREY v. HILL (1824), 
2 Add. 206; 162 E. R. 269. 

240. }—(1) On an issue devisavit 
vel non, the will being impeached on the ground 
that testator’s mind was impaired by drinking, 
& was under undue influence on the part of the 
devisee or his family :—Held: though he was 
proved to have been addicted to drinking, & to 
have had delirium tremens a few days before the 
alleged will, the question was whether he was 
sane & sensible, & able to understand the nature 
& contents of the will at the time when it was 
executed. 

(2) Although it was drawn by a son of the 
devisee, an old friend, & at his house :—Held: 
if testator had really requested him to do it, & it 
was his voluntary & spontaneous act, not under 
constraint, free from force or fraud, from imposi- 
tion or importunity, there was no undue influence, 
& the will was valid.— HANDLEY v. Stacgy (1858), 
1F. & F. 6574. 

241. Excessive drinking—When testatrix other- 
wise capable.|—(1) The will (executed eight years 
before death) of a woman, who, though guilty 
of excessive drinking & great extravagancies, 
managed her own property, received her dividends, 
did various acts of business, corresponded ration- 
ally with her friends, & was not shown to be under 
any delusion, cannot be set aside on the ground 
of insanity. 

(2) Though such will, in total exclusion of 
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to religious duty.}—Hopr v. Hopr’s TRUSTEES (1898), 1 F. (Ct. of Sess.) 1; 35 Sc. L. R. 
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distant next of kin (with whom she had quarrelled), 
be in the handwriting of, & executed at the office 
of her attorney (one of the exors. & residuary 
legatees to a great amount, he & his family having 
also very large legacies) & the attesting witnesses 
speak to a bare execution; documents in her 
own handwriting, showing both capacity & know- 
ledge of contents, though not mentioning the 
residue, will supply the additional proof required 
by such circumstance.—WHEELER & BATSFORD v. 
ALDERSON (1831), 3 Hag. Ecc. 574; 162 E. R. 
1268. 


Annotation :—As to (2) Refd. Wright v. Doc d. Tatham 
(1838), 4 Bing. N. C. 489. 


242. Delirium tremens—wWill destroyed in fit— 
Whether amounting to revocation.]|—-Testator in a 
fit of delirium tremens destroyed a duly executed 
will. The ct. granted probate [of a copy of the 
will], but doubted whether if he had confirmed the 
act of destruction when he was in a condition of 
sanity, it would not have amounted to a revocation. 
—BRUNT v. BRUNT (1873), L. RK. 3 P. & D. 37; 28 
L. T. 368; 373. P. 312; 21 W. R. 392. 


FE. Eccentricity. 


243. Mere eccentricity not sufficient.|—(1) A 
will of 1822, bearing marks of eccentricity pro- 
nounced for, in the absence of adminicular proof 
of unsoundness. 

(2) Application to admit evidence taken in a 
former cause refused. 

(3) General presumption of law in favour of 
soundness.—-WELLESLEY v. VERE (1841), 2 Curt. 
917; 1 Notes of Cases, 240; 163 E. R. 630. 





244. |\—Mupway v. Crorr, No. 209, 
ante. 
245. -|—FRERE v. PEACOCKE (1846), 1 





Rob. Eccl. 442 ; 163 HE. R. 1095; sub nom. FREER 
v. PEACOCKE, 11 Jur. 247. 
anata ent: Davies v. Gregory (1873), L. R. 3 


246. -] — Testamentary capacity is not 
disproved by evidence of testator’s merely eccen- 
tric acts & conduct.—PILKINGTON v. GRAY, [1899] 
A.C. 401; 68 L. J. P. C. 63, P. C. 





F.. Foolishness. 


247. Mere foolishness not sufficient — Will 
sounding to folly—General conduct to be con- 
sidered.|——The ct. will not, at once, reject an allega- 
tion propounding a will, which sounds to folly, 
when facts are pleaded, showing that deceased, up 
to his death, conducted himself, in the ordinary 
concerns of life, as a sane man.—ARBERY uv. 
ASHE (1828), 1 Hag. Ecc. 214; 162 EB. R. 562. 

248, ——— |—A., a native of Eng- 
land, but who had lived long in the Hast, & was 
familiar with Eastern habits & superstitions, & 
professed his belief in the Mahommedan religion, 
died in England leaving a will, which, after various 
legacies, gave the residue to the poor of Con- 
stantinople, & also towards erecting a cenotaph 
in that city, inscribed with his name, & bearing 
a light perpetually burning therein. The Pre- 
rogative Ct. having, chiefly on the ground of this 
extraordinary residuary bequest, which sounded 
to folly, & partly on parol evidence of the wild 
& extravagant language of testator, pronounced 
him to be of unsound mind when the will was 
made :—Held: as the insanity attributed to 
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deceased was not monomania, but a _ general 
mental derangement, & as the proper mode of 
testing the allegation was to review the life, 
habits, & opinions of testator, on such a review 
there was nothing absurd or irrational in the 
bequest, or anything in his conduct at the date 
of the will indicating derangement; & therefore 
the will was admitted to probate.—AUSTEN v. 
GRAHAM (1854), 8 Moo. P. C. C. 493; 1 Ecc. & 
Ad. 357; 24 L. T. O.S. 37; 14 BR. R. 188, P. C. 
Annotation :—Mentd. Davis v. Gregory & Francis (1873), 
42 L. J.P. & M. 33. 


249, —— Testator mentally capable.|— 
SEFTON (EARL) v. Hopwoop, No. 202, ante. 

250. Foolish legacy.|—A foolish legacy, 
evincing egregious vanity on the part of a testator, 
unless supported by evidence as to general conduct, 
affords no proof of incapacity.—HOBART v. MERRY- 
FIELD (1844), 2 L. T. O. S. 518. 








_  G. Moral Perversion. 

251. Not sufficient—When not accompanied 
with delusions.|—-FRERE v. PEAcocKE, No. 218, 
ante. 

252. Harshness & injustice.]|—SErron 
(EARL) v. HOPWoop, No. 202, ante. 


H. Old Age. 

258. Mere old age not sufficient.|—KINLESIDE 
v. HARRISON, No. 211, ante. 

254. Though accompanied by defective 
memory & neglect of person—Previous derange- 
ments of mind.|—A defective memory, a confused 
mind, neglect of person, & peculiarity of manner 
& conversation combined, do not amount to testa- 
mentary incapacity even on the part of a very old 
& infirm woman, who had been deranged for some 
months many years before, & the will of such 
person is held valid.—BENYON v. BENYON (1844), 
2L.T.0O.S. 477. 

255. Though last stage of boldily infirmity 
—Where mental understanding.|—SWINFEN  v. 
SWINFEN, No. 203, ante. 

256. Doubtful capacity—-Will prepared by resi- 
duary legatee.|— The will of an aged person of 
doubtful capacity prepared by a solr., who was 
appointed an exor. & one of the residuary legatees, 
pronounced against.—DURLING & PARKER Uv, 
LOVELAND (1839), 2 Curt. 225; 163 H. R. 393. 
see ee tl elas Scouler v. Plowright (1856), 10 Moo. 











SUB-SECT. 3.—EFFECT OF INCAPACITY. 
A. Incapacity at Time of Execution. 

257. Disposition void—-Though subsequent re- 
covery.|—If a man be non compos & not in his 
right senses at the time of making his will, though 
he afterwards, never so long before his death, 
becomes a man of understanding, & sound judg- 
ment & memory, yet the will is a void will & will 
by no means be made good; because he wanted 
the disposing power at the time of disposition 
which was. the time of making his will 
(TREVOR, C.J.).—ARTHUR v. BOKENHAM (1708), as 
reported in 11 Mod. Rep. 148; Fitz-G. 233; 88 
E. R. 957. 

Annotations :—Mentd. Sparrow v. Hardcastle (1754), Amb. 


224; Brydges v. Chandos (1794), 2 Ves. 417; Cave v. 
Holford (1798), 3 Ves. 650. 
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258. Whether intestacy decreed.|—A party 
having died insane, leaving a will, which upon 
the face of it exhibited marks of insanity, the 
ct. granted administration of the effects of 
deceased as dead intestate, but directed the will 
to be deposited in the registry.—In the Goods of 
BOURGET (1837), 1 Curt. 591; 163 E. R. 207. 


Annotation :—Folld. Perry v. Dyke, In the Goods of Jaques 
(1858), 1 Sw. & Tr. 12. 


259. -|—Testator while of unsound 
mind, & being dependent on his relatives, & wholly 
without property, made a will disposing of large 
sums of money, which was not propounded :— 
Held: administration, as in case of intestacy, 
might be granted to his sister as attorney for his 
widow, who was in Australia, & the oath of the 
administratrix should be that as far as she knew 
& believed deceased left no will.—JIn the Goods of 
RicwH, [1892] P. 148; 61 L. J. P. 943 previous 
proceedings (1891), 65 L. 'T.. 352. 

260. —— In absence of explanation by 
attesting witnesses.|—-A will executed by a person 
in a state of utter incapacity, not propounded, 
Motion for administration as in an intestacy, 
refused in the absence of full explanation by 
attesting witnuesses—WILLIAMS v. WILLIAMS 
(1841), 1 Notes of Cases 129; subsequent proceed- 
ings (1843), 2 Notes of Cases 390. 

261. —— In absence of party propounding 
will.|—E. made a will, whilst of unsound mind, 
in favour of some charitable institution. The 
only party interested to support it being cited to 
propound it, or show cause why it should not be 
treated as void, did not appear. On an affidavit 
of the medical attendant of deceased as to his 
testamentary incapacity, administration was 
granted to one of his next of kin, as in an intestacy. 
—PERRY v. DYKE, In the Goods of JAQUES (1858), 
1Sw. & Tr.12; 27L.5.P.&M.7; 30L. T.0.S. 
310; 6 W. R. 275; 164 BK. R. 606. 

262. ——— Whether probate granted of former 
disposition.|—KETTLEWELL v. KANDALL (1844), 
3 Notes of Cases 72. 

268. -|—Testator having duly exe- 
cuted a will, subsequently made another betray- 
ing on the face of it insanity. The exors. of the 
former will took out a decree calling on all persons 
interested in the latter paper to propound it, with 
an intimation that, on not appearing, the ct. 
would decree probate of the former will. The 
persons cited executed proxies declining to pro- 
poe the latter paper & consenting to probate 

eing granted of the former :—Held: the exors. 
of the former paper were entitled to probate in 
common form.—PALMER & BROWN v. DENT (1850), 
2 Rob. Eccl. 284; 7 Notes of Cases 555; 163 
E. R. 1319. 

Annotation :—Mentd. Morton v. Thorpe (1863), 32 L. J. 

P.M. & A. 174. 


264. Onus of proof.|—-DycE SoMBRE v. 
TRovuP, No. 414, post. 























B. Incapacity arising Subsequent to Execution. 

265. Disposition not affected.|— Forse v. 
HEMBLING, No. 372, post. 

266. ——.]—Evidence of a testatrix being of 
unsound mind shortly after the execution of her 
will, not a sufficient ground for granting a new 
trial, to try the validity of the will.—WaARnN v. 
SwIirFtT (1832), 1 L. J. Ch. 203. 


265 ii. 
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265 i. Disposition not affected.}—MIL- 


LER v. MILLER (1877), 25 Gr. 224.—CAN. | signature to 
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267. ——— Specific bequest of chattels—Effect 
of subsequent recovery—Application of Lunacy Act, 
1890 (c. 5), s. 123.|—Re PatMER, THOMAS v. 
MARSH, [1911] W. N. 171. 

268. Testatrix originally eccentric — Subse- 
quently developing delusions—Large benefit to 
stranger.|— WARING v. WARING, No. 10, ante. 

269. Missing will—Admission to probate of con- 
tents.|—(1) The presumption that a will which 
was in a testator’s custody up to the time of his 
death, & cannot be found after his death, was 
destroyed by him animo revocandi, does not 
apply to a case where testator became insane after 
the execution & continued insane until his death. 

(2) In such a case the burden of showing that 
the will was destroyed whilst testator was of 
sound mind lies on the party setting up the revo- 
cation. 

(3) In the absence of evidence as to the date 
of the destruction, the contents of the will are 
entitled to probate.—SPRIGGE v. SPRIGGE (1868), 
L. R. 1 P. & D. 608; 388 L. J. P. & M. 4; 19 
L. T. 462; 33 J. P. 104; 17 W. R. 80. 


Annotations :—As to (1) Refd. Allan v. Morrison, [1900] A. C. 
o0t Rae (2) Refd. Benson v. Benson (1870), L. R. 2 


270. .|—After making her will, a 
testatrix became of unsound mind, & was con- 
fined in a lunatic asylum. The will was seen after 
the date of the removal to the asylum, but was 
missing after the death of testatrix. With the 
consent of the Master in Lunacy & of the recciver 
of deceased’s property appointed under Lunacy 
Act, 1890 (c. 5), the ct. granted probate of the 
draft of the will made by testatrix to her next of 
kin.—In the Goods of CRANDON (1901), 84 L. T. 
330; 17 T. L. R. 341. 


C. Effect of Admission to Probate. 

271. Whether trusts administered.|] — Whcre 
the will of a lunatic had been admitted to probate, 
the ct., upon the petition of the extrix., ordered a 
fund in ct., belonging to the lunatic’s estate, to 
be transferred to trustees to be approved by the 
comr., & to be held by them upon the trusts of 
the will, although such will was made after the 
time from which testator had been found by 
inquisition to have been of unsound mind.—fe 
GARDEN (1844), 18 L. J. Ch. 489; 3 L. T. O. S. 
258, L. C. 

272. Conclusiveness of sentence.|—Fe Harp- 
CASTLE (1844), 3 L. T. O. S. 197, 237, L. C. 

273. Probate not revoked.|—A codicil made 
when testator was labouring under mental inca- 
pacity had been proved together with a will. 
These facts were brought to the notice of the ct., 
but it refused to revoke the probate.— DRUMMOND 
v. KNIGHT (1849), 138 L. T. O. S. 263; 13 Jur. 


502. 
D. Effect on Revocation. 
See Sub-sect. 8, post. 








SUB-SECT. 4.—PROOF OF CAPACITY OR 
INCAPACITY. 
A. Presumptione. 

Presumptions & proof of state of mind generally, 
see Part III., post. 

274, Presumption of capacity—When execution 
in presence of witnesses.|—CHAMBERS & YATMAN 
v. QUEEN’S Proctor, No. 363, post. 


should be admitted to probate.—Re 
ODENDAAL (1899), 186 8S. CG. 271.-— 


in that condition erased her | 8, AF, 
it :—Held: 


the will 
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275. In absence of evidence to contrary.|— 
This was a suit respecting the will of P. His two 
surviving sisters, supposing he had died intestate, 
took out administration; but in April, 1842, a 
will was discovered, dated in 1792. Deceased 
had been insane for many years, & it was pleaded 
that he became so previous to the date of the will, 
in consequence of a coup de soleil whilst on service. 
No evidence of this fact, however, could be 
obtained; & the will being attested by three 
witnesses (since deceased) whose death, character, 
& handwriting were satisfactorily proved :—Held : 
the ct. had no option or discretion, & was bound 
to pronounce in favour of the will.—TURNER v. 
PENNY (1843), 1 L. T. O. S. 412; subsequent pro- 
ceedings (1844), 8 Jur. 934. 

Annotation :—Mentd. Frere v. Peacocke (1843), 7 Jur. 998. 














276. ———— -|—SUTTON v. SADLER, No. 193, 
ante. 

277. ——- ——.]—SYMES v. GREEN, No. 231, 
ante. 

278. .|—A will partially defaced by 


a testator, whilst of unsound mind, is to be pro- 
nounced for, as it existed in its integral state, that 
being ascertained; if a testator of impeached 
sanity do some act with relation to his will, whose 
state of mind, at the time of doing which, there 
is nothing to evidence, aliunde; his rationality 
at such time, or the contrary, is to be inferred from 
that of his act.—ScruBy & FINCH v. FORDHAM 
(1822), 1 Add. 74; 162 EB. R. 27. 

nnotion + Menta: Andrew v. Motley (1862), 12 C. B. 


279. Presumption of incapacity—When  evi- 
dence of previous insanity.|—The will of an aged 
spinster, who had laboured under delusions, but 
in the opinion of her medical attendant had 
recovered therefrom, containing a probable dis- 
position, & made under circumstances which did 
not infer incapacity, pronounced against for want 
of sufficient evidence to discharge the onus of 
proof.—JOHNSON v. BLANE (1848), 6 Notes of 
Cases 442, 

280. ——- ———.]—-SYMEs v. GREEN, No. 231, 
ante. 

Burden of proof, see Sub-sect. 4, B., post. 


B. Burden of Proof. 
(a) Haecution of Will. 

See, generally, Part III., Sect. 4, post. 

281. General rule—On party propounding will.] 
—SUTTON v. SADLER, No. 193, ante. 

282. -|— That testator knew & 
approved of the contents of a will propounded is 
part of the burden of proof assumed by the 
person who propounds it, &, consequently, the 
next of kin who oppose a will may crossexamine 
the witnesses produced in its support on that 
matter, as well as upon the capacity of testator, 
or the execution of the will, without exposing 
themselves to costs, provided they give the notice 
required by the rules. 

In all cases, whether through the medium of a 
presumption unrebutted, or of positive evidence 
to that end, the party who puts forward a docu- 
ment as the will of a testator, must establish the 
fact that testator was competent to make a will 
when he executed it. This competency forms part 
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©. Proof of incapacity — Onus on 
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of the proposition that a will was made. For if 
there is no competency, no testable capacity, there 
can be no will. J am of opinion that testator’s 
knowledge of the contents of his alleged will 
stands upon the like footing. That he knew & 
approved of the contents is a proposition implied 
in the assertion that a will was made by him 
(LORD PENZANCE).—CLEARE v. CLEARE (1869), 
L.R.1P. & D. 655; 38L. J.P. & M.81; 20L. T. 
497; 17 W. R. 687. 


Annotations :—Mentd. Harrington v. Bowyer (1871), 
lL. J. P.& M.17; Leigh v. Green, [1892] P. 17. 


283. .]|—SMEE v. SMEE, No. 228, ante. 

284. When previous insanity proved—On party 
alleging lucid interval.|—CARTWRIGHT v. CART- 
WRIGHT, No. 395, post. 
_ 285 -|—Wherever previous insanity 
is proved, the burden of proof is shifted, & it lies 
on those who set up the will to adduce satisfactory 
proof of sanity at the time the act was done. Itis 
scarcely possible indeed to be too strongly impressed 
with the great degree of caution necessary to be 
observed in examining the proof of a lucid interval ; 
but the law recognises acts done during such an 
interval as valid, & the law must not be defeated 
by any overstrained demands of the proof of the 
fact (Str JoHN NICHOLL).—WHITE v. DRIVER 
(1809), 1 Phillim. 84; 161 EB. R. 922. 


Annotation :—Refd. Chambers & Yatman v. Queen’s Proctor 
(1840), 2 Curt. 415. 
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286. Occasional incapacity.] — KIN- 
LESIDE v. HARRISON, No. 211, ante. 

287. -.|\—WARING v. WARING, No. 
10, ante 

288. ——.|—-BANNATYNE v. BANNATYNE, 
No. 361, post. 

289 On party alleging recovery.|— 
PRINSEP & East INDIA Co. v. DycE SoMBRE, No. 
431, post. : 

290. On party alleging absence of particular 


delusion.]|—Prinsep & East INDIA Co. v. DYCE 
SOMBRE, No. 431, post. 





291. ———.|—-BouGHTON v. KNIGHT, No. 
234, ante. 
292. ——- On party alleging delusion not 


affecting will.|—SMEE v. SMEE, No. 228, ante. 


(b) Revocation. 

293. On party alleging revocation—Will found 
mutilated.|—A., having duly executed her will, 
subsequently became insane. Shortly before her 
death, it was discovered that the will had been 
mutilated by her; but it was proved to have been 
in her custody for a short time subsequent as well 
as prior to her insanity :—Held: there being satis- 
factory evidence of the due execution of the will, 
the onus of showing that it had been mutilated by 
testatrix when of sound mind was upon the party 
alleging its revocation—HArris v. BERRALL 
(1858), 1 Sw. & Tr. 153; 7W.R. 19; 164 H.R. 
671. 

I — ic 868), L. R. 1 
Anno D. 608 : epee. - riggs oe eres » & D.172. 

Refd. Allan v. Morrison, [1900] A. C. 604. 

294. .|—After the due execution of 
a will has been proved, the burden of proving that 
it was revoked lies upon those who set up the 
revocation, &, in the absence of evidence, revoca- 
tion will not be presumed. 











arty assumin d. -—— .}) — The burden of 
o set aside prov. unsoundness of mind on the 
part of a testator, who made a will 


rational on the face of it, lies on the 
person who impeaches it on the ground 
of unsoundness of d.—RAPSON 2B. 
eo (1913) App. D. 417.— 


The burden of 


BROOKLEBANK’S 
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Sect. 8.—Wills : Sub-sect. 4, B. (b), C. & D. 
(b) & (c).] — 

In many cases it has happened that a will in & 
testator’s eustody has been found, after his death, 
obliterated in such a way as to amount to a revoca- 
tion if he was of sane mind when he did it, & there 
has been no evidence whether it was done before 
or after he became insane. Does the ct., in the 
absence of proof, presume that it was donc before 
he became insane, when it would amount to a 
revocation, or when he became insane, when it 
would not amount to a revocation? The answer 
is, that the ct. always refuses to presume one way 
or the other, but holds that the party who alleges 
that it was done at a time when it would amount 
to a revocation must prove his allegation, & in the 
absence of proof the revocation falls to the ground 
(LoRD PENZANCE).——BENSON v. BENSON (1870), 
L.R.2P. & D.172; 40L. J.P. & M1; 231. T. 
709; 34 J. P. 807; 19 W. R. 190. 

295. Will not forthcoming—Ordinary pre- 
sumption not applicable.|—SPrRIGGE v. SPRIGGE, 
No. 269, ante. 

296. -]—Where a testator has his 
last will in his possession, & afterwards becomes 
insane, & the will is not forthcoming after his 
death, the onus is on those who allege revocation 
to satisfy tho ct. that testator destroyed his will 
while of unsound mind.—In the Kstate of TAYLOR, 
NATIONAL & PROVINCIAL & UNION BANK OF 
ENGLAND v. TAYLOR (1919), 64 Sol. Jo. 148. 











C. Evidence of Capacity. 

See, generally, Sect. 6, post. 

297. Retaining previous intentions.|] — Hup- 
SON’S CASE (1682), Skin. 79; 90 EF. R. 38. 

298. -|— ANON. (circa 1790), cited 
k Dow. at p. 178; 3 E. R. 664. 
Annotation :—Consd. M‘Adam v. Walker (1813), 1 Dow. 148. 

299. .I—COGHLAN v. COGHLAN (circa 1790), 
cited in 1 Phillim. at p. 120; 19 Ves. at p. 508; 
34 E. R. 605. 
Annotations :—Consd. Bootle v. Blundell (1815), 19 Ves. 


494. Refd. A.-G. ev. Parnther (1792), 3 Bro. C. GC. 441; 
Cartwright v. Cartwright (1793), 1 Phillim. 90. 


300. Mere recollection not sufficient— 
Intention vaguely expressed.|] — BENNET v. MAn- 
CHESTER (DUKE), No. 369, post. 

301. ——.|—DimEs v. Dimes, No. 368, poat. 

802. Ability to converse.|—HupsoNn’s CASE 
(1682), Skin. 79; 90 HE. R. 38. 

808. ———.|—-COGHLAN v. COGHLAN (circa 1790), 
cited in 1 Phillim. at p. 120; 19 Ves. at p. 508; 
34 EK. R. 605. 

Annotations :—Refd. A.-G. v. Parnther (1792), 3 Bro. C. C. 


441; Cartwright v. ee ene (1793), 1 Phillim. 90; 
Bootle v. Blundell (1815), 19 Ves. 494. 


804. Reasonableness of act.|—ANON. 
1790), cited in 1 Dow. at p. 178; 3 E. R. 664. 
Annotation :-—Consd. M‘Adam v. Walker (1813), 1 Dow. 148. 

805. -|—CLARKE v. LEAR & SCARWELL 
(1791), cited in 1 Phillim. at p. 119; 161 E. R. 933. 


Annotation :-—Consd. Cartwright v. Cartwright (1793), 1 
Phillim. 90. . 


306. ———.]—-CARTWRIGHT v. CARTWRIGHT, No. 


395, post. 
-]|—(1) Neither am I able to decide 


in 











(circa 





307. 
upon the objection with respect to the insanity 
of testator. For, admitting that by the coroner’s 
verdict he must be taken to have been insane 
at the time of the act committed, in consequence 
of which he died, it does not follow that he con- 
tinued insane during the whole interval fromm the 
commission of that act to his death, or that he was 
s0 at the time of making his will. 

(2) There are cases of wills being established, 
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which were made during the intervals of delirium, 
because they have contained internal evidence of 
their being reasonable & such as a man in his 
senses may be supposed to have made (Lorp 
Evpon, C.).—LEvy v. Linpo (1817), 3 Mer. 81; 
36 EB. R. 82, L. C. 

Annotation :—Mentd. Wells v. Maxwell (No. 1) (1863), 32 

Beav. 408. 

808. ..—A party deceased, having made 
a will, who was afterwards found to be of unsound 
mind from a date anterior to that of the will; the 
ct. refused upon affidavit & consent of parties, on 
motion, to decree such party to be dead intestate, 
there being nothing on the face of the will sounding 
to folly.—In the Goods of Watts (1837), 1 Curt. 
594; 163 E. R. 208. 

Annotation :—Refd. In the Goods of Morton (1863), 2 New 

Rep. 249. 

809. ——.]—SuTTON v. SADLER, No. 193, ante. 

310. -|—P., who for many years had been 
afflicted with habitual insanity, accompanied with 
intermissions, executed a will when confined in 
a lunatic asylum. The instructions for it were 
designed & written by himself without assistance, 
& the will made a natural & equitable distribution 
of his property. Probate of the will was opposed 
by the next of kin on the ground of testator being 
of unsound mind at the time of its execution. 
The exors. contended that it was executed by him 
in a lucid interval. The jury having found a 
verdict for the exors., probate of the will was 
decreed :—Held: (1) where a person afflicted with 
habitual insanity, with intermissions, makes a will, 
the fact that the will is a rational one & made in a 
rational manner, though not conclusive, is strong 
evidence of its having been made in a lucid 
interval ; (2) where a person is labouring under an 
insane delusion, his sanity is to be tested by 
directing his attention to the subject matter of such 
delusion; but where a person is afflicted with 
habitual insanity unaccompanied with delusions, 
his sanity is to be tested by his answers to questions, 
his apparent recollection of past transactions, & 
his reasoning justly with regard to them, & with 
regard to the conduct of individuals.—NICHOLS 
& FREEMAN v. BINNS (1858), 1 Sw. & Tr. 239; 
32 L. T. 0.8.50; 164 EK. R. 710. 

811. Subsequent papers of testator.]|—BooTLye 
v. BLUNDELL, No. 353, post. 

312. Probability of disposition—Degree of sup- 
plementary evidence required -— Where mental 
aberration established.]|—Where mental aberration 
is proved to have shown itself in the alleged 
testator, the degree of evidence necessary to sub- 
stantiate any testamentary act depends greatly 
on the character of the act itself. If it purports 
to give effect only to probable intentions, its 
validity may be established by comparatively 
slight evidence. But evidence, very different in 
kind, & much weightier in degree, is requisite to 
the support of an act, which purports to contain 
dispositions contrary to testator’s probable in- 
tentions, or savouring, in any degree, of folly or 
frenzy. What then are the features, & what is 
the character, of the testamentary act, set up in the 
present case? It is precisely such a disposition 
as natural affection would dictate. Testator 
bequeaths by it his whole property, in equitable 
proportions, to his wife & children. If, in truth, 
the mother of these children were not his lawful 
wife, this rather increases than repels, the pre- 
sumption in favour of the act. In addition to 
natural affection, it rendered some measure of the 
sort absolutely incumbent on deceased, in point of 
moral duty; as his intestacy in that case would 
have left this mother & her children wholly 
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destitute, & unprovided for (Str JoHN NICHOLL).— 


Evans v. Kniacut & Moore (1822), 1 Add. 229; 
162 E. R. 803 previous proceedings (1820), 3 
Phillim. 418; (1822), 1 Add. 138. 
Annotations :-—Mentd. Trevanion v. Trevanion 

Curt. 486; Beale v. Beale (1874), L. R. 3 

Leigh v. Green, [1892] P. 17. 

318. -|—Probability of disposition is of 
very little weight to negative forgery, though 
material to prove capacity, volition, & the absence 
of fraudulent imposition.—RUTHERFORD v. MAULE 
(1832), 4 Hag. Ecc. 218; 162 BK. R. 1424. 
Annotation :—Mentd. Wood v. Goodlake (1839), 2 Curt. 82. 

314. Sane conduct—Though will sound to 
folly..—ARBERY v. ASHE, No. 247, ante. 

315. On occasion of accidental visit.|— 
BANNATYNE v. BANNATYNE, No. 361, post. 

316. Ability to do formal business—Whether 
sufficient to rebut presumption of incapacity— 
Where evidence of insanity before & after act.|— 
Where deceased was admitted to have been insane 
before the execution of two asserted wills, & where 
there was evidence of delusion & other indica of 
derangement existing shortly before, as well as 
subsequent to the acts, proof of calmness, & of his 
doing formal matters of business, under the sanc- 
tion of his family, are not sufficient to rebut the 
presumption against the papers.—GROoOoM  v. 
THOMAS (1829), 2 Hag. Eice. 433 ; 162 I. R. 914. 
Annotations :—Consd. Mudway v. Croft (1843), 2 Notes of 

Cases, 438; Sutton v. Sadler (1857), 3 C. B. N. S. 87. 

Refd. Borlase v. Borlase (1845), 4 Notes of Cases, 106. 

317. Handwriting of deceased — Will.] 
CHAMBERS & YATMAN v. QUEEN’S Procror, No. 
363, post. 

318. Documents showing knowledge of 
contents of will—Where evidence of bare execu- 
tion.|—WHEELER & BATSFORD v. ALDERSON, No. 
241, ante. 


(1837), 1 
P. & D. 179 








—— 





D. Evidence of Incapacity. 
(a) Ln General. 

See, generally, Part III., Sect. 5, post. 

319. Must apply to particular date.|—WHITE 
uv, WILSON, No. 410, post. 

320. Effect of contradictory evidence—Inference 
of fluctuating capacity.|—(1) When the opinions 
of persons apparently intending to depose fairly are 
contradictory as to capacity, particularly if facts 
show deceased was occasionally capable, the ct. 
will infer a fluctuating capacity. 

(2) The will of a person in such a state, of which 
probate was taken out four months after deceased’s 
death & not called in for two years & a half, 
pronounced for; there being satistactory evidence 
of instructions, & of capacity, at the time of the 
factum ; the disposition contained being consistent 
with his affections, & its variation from a will, 
executed before his mind became impaired, being 
accounted for by a change of circumstances.— 
WILLIAMS v. GOUDE (1828), 1 Hag. Ecc. 577; 162 
KR. R. 682. 

Annotations :—As to (2) Refd. Browning v. Budd (1848), 6 


Moo. P. C. C. 430. Generally, Mentd. Harrison v. Harrison 
Lr) avn Kec. 406; Stultz v. Schoefile (1852), 20 


3821. Bequest to strangers—Exclusion of own 
relations.] —(1) A will, regularly executed, be- 
queathing the property of deceased to strangers 
in blood, to the exclusion of his relations, pro- 
nounced against, notwithstanding conflicting 
medical evidence, on the ground of insanity. 

(2) However eccentric deceased may have been, 
yet, if his conduct does not amount to insanity, 
mere eccentricity, however great, cannot prevail 
against a will fairly executed by him (Sim HERBERT 
JENNER), 


_ (3) Eccentricity & insanity operate differently 
in different minds; their marks & characters are 
distinct in different persons; but one thing is clear, 
that where there is delusion & perversion of mind, 
there is insanity & umsoundness of mind (Sir 
HERBERT JENNER).—GODDARD v. VERE (1838), 
4 Notes of Cases, Supp. ix. ; subsequent proceedings, 
sub nom. WELLESLEY v. VERE (1841), 2 Curt. 917. 

See ——.]—Warina v. Warine, No. 10, 
ante. 

Disposition contrary to previous intentions.| 

—See Sub-sect. 4, D. (ce), post. 

328. Peculiar conduct of testator.] — BANNA- 
TYNE v. BANNATYNE, No. 361, post. 

324. Exclusion from social functions.| — 
BANNATYNE v. BANNATYNE, No. 361, post. 

325. Inability to transact business.|—BANNA- 
TYNE v. BANNATYNHE, No. 361, post. 

326. Inability to dress himself.|—BANNATYNE 
v. BANNATYNE, No. 361, post. 

327. Care of keeper—Though residing at home.]} 
-—BANNATYNE v. BANNATYNE, No. 361, post. 


(b) Insanity Disclosed on Face of Will. 
See Sub-sect. 3, A., ante. 
Disposition sounding to folly.|—See Sub-sect. 2, 
F., ante. 


(c) Dispositions Contrary to Previous Intentions. 

328. Disposition to stranger.]|—CLARKE v. LEAR 
& SCARWELL (1791), cited in 1 Phillim. at p. 119 ; 
161 EK. R. 933. 


Annotation :—Consd. Cartwright v. Cartwright (1793), 1 
Phillim. 90. 


329. ——~— Where testator’s mind only slightly 
impaired.]|—A will made by an unmarried testator, 
of weakened capacity, Jargely benefiting a stranger 
in blood, in whose care he had placed himself, to 
the prejudice of his next of kin, & contrary to his 
intention expressed in a prior will, the evidence 
as to capacity & influence being conflicting, & 
that of the drawer of the will being open to sus- 
picion, pronounced for, the sentence of the ct. 
below being thereby affirmed since. The result 
of evidence against the will failed to show the mind 
of testator greatly impaired, & testator was not 
concealed from society, & not in such a state as to 
be made an instrument of fraud :—Held: what- 
ever might appear suspicious or mysterious in the 
first instance, was upon closer inspection, sufficiently 
cleared away.—DEARE v. ELWYN (1842), 1 Notes 
of Cases 342, P. C. 

Annotation :—Mentd. Stone v. Stone (1843), 7 Jur. 1140. 

330. Dispossession of eldest son—All circum- 
stances to be considered.]—Probate refused to a 
codicil signed & executed. 

The question is, whether deceased was in 
possession of a sound & disposing memory at the 
time of making this codicil, sufficiently so, to 
effect the almost entire subversion of his solemn 
will, executed only four days before, & to leave his 
eldest son for the present destitute, or at best 
dependent on his mother during her life. The 
presumption of law is strongly in favour of the 
executed will; the ct. must consider whether the 
capacity was adequate to the subsequent act: 
the proof of the capacity must depend upon the 
nature of the act; & all circumstances must be 
taken together, to ascertain the real testamentary 
intentions (SIR JOHN NICHOLL).—BROUNCKER v. 
BROUNCKER (1812), 2 Phillim. 57; 161 BE. R. 1077. 

831. Disposition contrary to probable intentions 
—Where mental aberration established.]|—KEvans 
v. KniGHT & Moors, No. 312, ante. 

382. Disposition irreconcilable with character 
—Where testator in state of extreme weakness— 
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Sect, 8.—Wills: Sub-sect. 4, D.(c), (d) & (e), & #.; 
sub-sect. 5.] 


Will prepared by persons taking benefit.]|—The 
clearest & most consistent evidence of capacity, & 
volition, are required to support a codicil con- 
veying bequests of such extent as to be irreconcil- 
able with the character of deceased, & with her 
intentions as proved by her affections, :& former 
testamentary dispositions ; deceased being, at the 
time, within ten days of her death, & in a state of 
extrerne weakness & debility ; all her confidential 
friends excluded, or absent, & those only about her 
who are benefited under, or engaged in, the pre- 
paration or execution of the instrument.— 
BRYDGES v. KING (1828), 1 Hag. Ecc. 256; 162 
E. R. 576. 

833. Testator of fluctuating capacity.)—The 
asserted will of a person of fluctuating capacity 
(totally abandoning the principles of a former dis- 
‘position, made before deceased’s faculties were 
impaired, & long adhered to) pronounced against ; 
& the exor., the person principally benefited who, 
among other things indicative of fraud, had him- 
self given the instructions, & whose son, a minor, 
alone spoke to the execution, condemned in costs. 
—DODGE v. MEEcH (1828), 1 Hag. Ecc. 612; 162 
BK. R. 694. 

334. ——- Where variation accounted for— 
Change of circumstances.]|—WILLIAMS v. GOUDE, 
No. 320, ante. 

335. Disposition obtained by husband—Where 
testatrix in state of weakness.|—When the will of 
& married woman, obtained while she was in an 
extremely weak state nine days before death, by 
the active agency of the husband, the sole exor. 
& universal legatee, wholly departed from a former 
will deliberately made a few months before, the 
presumption is strong against the act.—MyYNnwn v. 
ROBINSON (1828), 2 Hag. Ecc. 169; 162 E. R. 823. 
Annotation :—-Mentd. The Lochlibo (1850), 14 Jur. 792. 

336. Effect of subsequent codicil—Former disposi- 
tion reaffirmed.|—Testator having, ten years before 
his death when in perfect health, executed a will 
& subsequently a codicil conformable to his 
ascertained affections, & two & a half years before 
his death, after a paralytic stroke producing at 
least great bodily infirmity, having executed a 
second codicil materially departing from those 
instruments, &, six months before his death, a 
third codicil revoking the second & reverting to 
the former disposition, probate of the will, first 
& third codicils granted, there being no satis- 
factory proof of a change in his affections, & the 
evidence of volition & capacity being at least as 
strong in support of the third as of the second 
codicil.— KING v, FARLEY (1828), 1 Hag. Ecce. 502 , 
162 E. R. 659. 

337. Disposition obtained without instructions— 
By son of aged testator.]|—Where the execution of 
a codicil was clandestinely, & without previous 
instructions, obtained from a testator of eighty, 
only one month before death, by the son, the person 
solely benefited, & his associates, the disposition 
being contrary to the repeated former acts of 
deceased, the clearest proof of capacity & free 
agency 1s necessary. Codicil pronounced against. 
—MACKENZIE v. HANDASYDE (1829), 2 Hag. Ecc. 
211; 162 E. R. 838. 

838. — Adopted by testator.|—A will need 
not originate with a testator, nor need proof be 
given of the commencement of such a transaction, 
provided it be proved that a testator completely 
understood, adopted & sanctioned the disposition 
proposed to him, & that the instrument itself 
embodied such disposition. 
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A will, opposed on the ground of alleged 
incapacity, fraud, & conspiracy, & revoking a 
former will & codicils (which gave the residue 
between a sister by the half blood & a stranger in 
blood) made shortly before, but under circum- 
stauices not rendering a departure improbable, 
pronounced for with costs; though the instruc- 
tions for such latter will were not proved to have 
originated with deceased; though two, out of 
three, of the attesting witnesses were sons of the 
respective exors., considerably benefited by the 
will, & one of which, & three other principal, 
witnesses were children of a niece by the whole 
blood, the wife of one of the exors., which niece 
& a sister were also largely benefited, & were 
immediately about deceased; the credit of the 
witnesses not being shaken, & the will being 
sufficiently proved to have been adopted by 
deceased, a free & capable testator.—CONSTABLE 
vy. TUFNELL (1833), 4 Hag. Ecc. 465; 162 EB. R. 
1516; affd. sub nom. TUFNELL v. CONSTABLE 
(1835), 3 Knapp, 122, P. C. 


Annotations :-—Mentd. Lockwood v. Lockwood (1839), 2 
ta 281; Broadbent v. Hughes (1860), 29 L. J. P.M. & A. 
134. 


339. Disposition to wife excluding blood relation 
— Testator’s capacity impaired.}—(1) A will 
executed by a testator on his death-bed in favour 
of his wife, to the exclusion of other members 
of his family, testator being of a weakened & 
impaired capacity at the time of the factum, from 
disease affecting the brain, which produced torpor, 
& rendered his mind incapable of exertion unless 
roused, pronounced against : the disposition in the 
will being a total departure from, & contrary to, 
testator’s previously expressed intentions. 

(2) To constitute a sound disposing mind, a 
testator must not only be able to understand that 
he is by his will giving the whole of his property 
to one object of his regard, but he must also have 
capacity to comprehend the extent of the property, 
& the nature of the claims of others, whom by his 
will he is excluding from participation in that 
property.—Harwoop v. BAKER (1840), 3 Moo. 
P C.C. 282; 13 E.R. 117, P. C. 


Annotations :—A8 to (1) Consd. Bennct v. Manchester (1854), 
23 1. T. O. S. 331; Sutton v. Sadler (1857), 3 C. B. N.S. 
87; Hampson v. Guy (1891), 64 L. T. 778. As fo (2) Apld. 
Sutton v. Sadler (1857), 3 C. B. N. S. 87. _ Expld. 

». Goodfellow (1870), L. R. 5 Q. B. 549. Red. Goldie v. 
Murray (1842), 6 Jur. 608. 


(d) Lack of Instructions. 


340. Codicil prepared by strangers.|—BRYDGES 
v. Kine, No. 332, ante. 

341. Codicil prepared by beneficiary.}] — Mere 
evidence of execution of a will & codicil by a person 
of weak & inert mind, appointing his attorney & 
agent sole exor. & almost universal legatee of a 
large property, is insufficient, without proof of 
instructions by deceased ; instructions for the will 
being given to the solr., who prepared & attested 
it, by & in the handwriting of the exor.’s father 
(also deceased’s co-agent & attorney); the codicil 
being prepared exclusively for his own benefit 
by the exor., in whose house deceased was living 
apart from his family; & other circumstances 
strongly inferring fraud & circumvention.— 
INGRAM v. WYATT (1828), 1 Hag. Ecc. 384; 162 
E. R. 6213 on appeal, sub nom. WYATT v. INGRAM 
(1831), 3 Hag. Ecc. 466. 

Annotations :-—Refd._ Hindson v. Weatherill (1854), 5 De 
G. M. & G. 301. Mentd. Ingram v. Wyatt (ase), 1L. J. 
Ch. 135; Barry v. Butlin (1838), 2 Moo. P. C. C. 480; 
Cockcraft v. Rawles (1845), 4 Notes of Cases, 237 ; Waters 
v. Waters (1848), 2 De G. & Sm. 91 ; Hastilow v. Stobie 

865), L. RIP. & 


(1 D. 64; Fulton v. Andrew (1875), L. R. 
7H. L. 448; Hampson v. Guy (1891), 64 L. T. 778. 
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342. Instructions given by father of beneficiary.| 
—INGRAM v. WYATT, No. 341, ante. 
843. Execution obtained by beneficiary—With- 


out previous instructions.|—MACKENZIE v. HANDA- 
SYDE, No. 837, ante. 


344. ae -|—A codicil prepared by a 
solr., appointing him a joint exor., with a legacy of 
£500, which was read over to testator, who was 
blind, & at the time of the execution of fluctuating 
capacity, in the presence of the attesting witnesses 
pronounced against ; there being no direct evidence 
that it was prepared in consequence of instructions 
from testator, or satisfactory proof, that at the 
time of the execution, he was cognisant of its 
contents, & in a condition to exercise, & did 
exercise, thought, judgment & reflection respecting 
the act he was doing.—DUFAUR v. CRrorT (1840), 
8 Moo. P. C. C. 186; 13 EB. R. 59. 

845. Effect of ratification— Though testator 

found lunatic.]—(1) The sanity of a _ testatrix 
established, although a commission de lunatico 
inquirendo had held her to be incapable from a 
period antecedent to the execution of the will. 
(2) Where a testator is in his senses, the will 
is read over to & approved by him, instructions are 
not necessary.—Ropp v. LEWIS (1755), 2 Lee, 
176; 161 E. R. 304. 

346. .|—(1) Although the instructions for 
a will may not have originated with a testator, 
yet his subsequent approval of them is sufficient 
to render his will valid. 

(2) Weakness of mind & forgetfulness are not 
sufficient to invalidate a will, if it is proved that 
the mind of testator was, when called to exertion, 
capable of attention & application.—TUFNELL v. 
CONSTABLE (1835), 3 Knapp, 122; 12 E. R. 595, 
P. C.; affg. S. C. sub nom. CONSTABLE v. TUFNELL 
(1833), 4 Hag. Ecc. 465. 


Annotations :—Generallu, Mentd. Lockwood v. Lockwood 
(1839), 2 Curt. 281; Broadbent v. Hughes (1860), 29 
L. J. P.M. & A. 134. 


_ 847, .}—An inofficious will, prepared from 
instructions given to the drawer by the party 
almost solely benefited, & who was in nowise 
related to testator, pronouned valid, on proof of 
capacity of testator, & of the will having been read 
over to him.—WRENCH v. MURRAY (1843), 3 Curt. 


an 1L. T. O. 8S. 412; 7 Jur. 705; 163 BK. R 














(e) Findings of Authorities. 
Sec Part III., Sect. 5, sub-sect. 2, post. 


E. Witnesses. 


348. Attesting witnesses—Whether all to be 
examined.]|—BoorTLe v. BLUNDELL, No. 353, post. 

349. .]—In the case of a bill filed_by 
an heir-at-law to set aside a will, on the ground of 
incompetency, the ct. directed an issue devisavit 
vel non to try the validity of the will:—Held: it 
was no ground for a new trial that the devisee 
did not call all the subscribing witnesses.— 
TaTHAM v. WRIGHT (1831), 2 Russ. & M. 1; 39 
EK. R. 295; sub nom. Wricut v. TATHAM, 9 
L. J. O. S. Ch. 265. 


Annotations :—Mentd. M‘Gregor v. Topham (1844), 3 Hare, 
488: Boyse v. Rossborough (1857), 6 H. L. Cas. 1; 
Thellusson v. Rendlesham (1859), 7 H. L. Cas. 429; 
Tredegar v. Windus (1875), L. R. 19 Ea. 607. 


350. Competency to prove execution.|— 
Hupson’s CASE (1682), Skin. 79; 90 EB. R. 38. 











PART II. SECT. 8, SUB-SECT. 5. 

355 i. General rule — Disposition 
valid.J—The right of a lunatic to dis- 
pose of his property by will during a 


—— 


lucid intervul is not affected by a 
judicial declaration of inca acity & 
the restraints consequent thereon.— 355 
MONTICELLO STATE 
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351. —--— Whether competent to prove Vin- 
sanity.|—Dica’s CasE (circa 1680), cited in Skin. 
at p. 79; 90 EB. R. 38. 

3 ——.]—Specific performance of a con- 
tract concerning land not decreed on the signature 
of an agent without authority. The question as 
to his authority, denied by the answer, & by his 
deposition, stating his declaration to the contrary 
at the time of execution, to be determined by an 
issue: the evidence of a witness, impeaching the 
instrument he has attested, as a witness to a will, 
denying the sanity of the devisor, etc., being 
admissible ; but to be received with the most 
anxious jealousy.—HOowARD v. BRAITHWAITE 
(1812), 1 Ves. & B. 202; 35 E. R. 79. 

353. - .]|—(1) On the trial of an 
devisavit vel non, all the subscribing witnesses 
must be examined, except in cases of necessity, a8 
death, insanity, or absence abroad, or the heir 
waives his right. 

(2) Witness impeaching his own act, to be 
received with the most scrupulous jealousy. 

(3) Subsequent papers, though evidence of com- 
petence of a testator, regarded with considerable 
jealousy ; as he is not permitted to prove his own 
sanity. Inference, that if not then conscious of 
his competence at the previous time, he would 
have re-executed the will.—BooTLE v. BLUNDELL 
(1815), 19 Ves. 494; Coop. G. 136; 1 Mer. 193 ; 
34 EK. BR. 600. 

Annotations :—Generally, Mentd. Gittins v. Steele (1818), 
1 Swan. 24: Pulley v. Hilton (1823), 12 Price, 625 ; 
Tatham v. Wright (1831), 2 Russ. & M. 1; Slaney . 
Wade (1836), 7 Sim. 595; Collis v. Robins (1847), 1 De G. 
& Sm. 131; Cunningham v. Murray (1847), 1 De G. & Sm. 

- Boughton v. Boughton, Boughton v. James (1848), 

1 H. L. Cas. 406; Waters v. Waters (1848), 2 De G. & Sm. 

591; McGregor v. Topham (1850), 3 H. L. Cas. 132; 

Paterson v. Scott (1852), 1 De G. M. & G. 531; Plenty 

v. West (1852), 16 Beav. 173; Boys v. Bradley (1853), 

4 De G. M. & G. 58; Key v. Key (1853), 4 De G. M. & G. 

73: Boyse v. Rossborough (1854), 3 De G. M. & G. 817; 

Smith v. Smith (1861), 3 Giff. 263; Mellish v. Vallins 

(1862), 2 John. & H. 194; Vernon v. Manvers (1862), 31 

Beav. 623; Eno v. Tatham (1863), 4 Giff. 181; Gilbertson 

v. Gilbertson (1865), 34 Beav. 354; Hensman ?. Fryer 

(1867), 3 Ch. App. 420; Allan v. Gott (1872), 7 Ch. App. 

439: Metcalfe v. Hutchinson (1875), 1 Ch. D. 591; he 

Pyeon Ex p. Morgan (1876), 34 L. T. 329; Howard tv. 

Dryland (1877), 38 L. T. 24; Patching v. Barnett (1880), 

49 L. J. Ch. 665; Kilford v. Blaney (1885), 31 Ch. D. 56. 
354. Opinion of-—Of little weight.]—KINLESIDE 

v. HARRISON, No. 211, ante. 
Action for perpetuating 














testimony.|—-See Evi- 


| DENCE, Vol. X-XII., p. 614, Nos. 6791, 6792. 


SuB-SECT. 5.—LUCID INTERVALS. 

Lucid intervals generally, see, Part. I., Sect. 3, 
ante. 

Proof that will made during 
Sub-sect. 4, C., ante. 

Onus of proof that will made during lucid 
interval, see Sub-sect. 4, B. (a), ante. 

355. General rule—Disposition valid.|——CoGH- 


lucid interval, see 


LAN v. COGHLAN (circa 1790), cited in 1 Phillim. at 
p. 120; 
Annotations :—Refd. A.-G. 


19 Ves. at p. 508; 34 H.R. 605. 


v. Parnther (1792), 3 Bro. C. C. 
441: Cartwright. v. Cartwright (1793), 1 Phillim. 90 ; 


Bootle v. Blundell (1815), 19 Ves. 494. 











356. .]-—CARTWRIGHT v. CARTWRIGHT, 
No. 395, post. 

857. ——.]—-HALL v. WARREN, No. 69, 
ante. 


D. L. R. 494; 18 Alta. L. R. 6.—CAN. 
ii, ——~- ——-. }_NISBET’S TRUS- 
THES v. NISBET (1871), 9 Macph. (Ct. of 


ANK v. BAILLIE 
W. R. 894; 866 
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358, ——— ———.]— WHITE v. DRIVER, No. 285, 
ante. 

859. ———- ——— Though lunatic so found.]— 
LEVY v. Linpo, No. 307, ante. 

3860. ——— |[—_—_- ———.]—-Pending the lunacy, & 


while the commission was in full force, a will was 
made. That fact does not of necessity show that 
the will is not a good will; it is very possible that 
there may have been a period during which the 
lunatic was competent to make a will, & that such 
a will, though the commission existed, may be a 
valid will... there is, unquestionably, the 
strongest presumption arising from the fact of 
there being a commission existing at the time, but 
still it is a presumption, & capable of being 
rebutted (LORD COTTENHAM, C.).—COOKE v. 
CHOLMONDELEY (1849), 2 Mac. & G.18; 2H. & 
Tw. 162; 14 Jur. 117; 42 E.R. 8; sub nom. 
CooKE v. TURNER, COOKE v. CHOLMONDELEY, 
19 L. J. Ch. 81; 141. T. O.S. 418, L. C. 

361. ——— Where evidence of business 
capacity.]—-(1) Testator, who had been in con- 
finement as a lunatic between the years 1815 & 
1817, executed his will in 1820. He was again 
placed in confinement in 1822. In Nov. 1838, 
a commission in the nature of a writ de lunatico 
inquirendo was issued, & testator was found, in 
Jan. 1839, a lunatic without any lucid interval 
from Aug. 1, 1815. Will pronounced for. Dif- 
ference between imbecility or idiotcy & delusion, in 
in respect of acts of business, observed upon. The 
witnesses against the will deposed to a case of 
idiotcy. 

I admit that from that verdict a presumption 

arises against the validity of the will in question, 
but I am of opinion that in endeavouring to 
measure the strength of that presumption I am 
bound to look to all the circumstances attending 
the inquisition, though not to the evidence then 
given (DR. LUSHINGTON). 
_ (2) I am of opinion that the verdict of the jury 
Is sufficient to rebut the ordinary presumption 
in favour of the will, & to require the party pro- 
pounding it to prove that a lucid interval did take 
place when the will was executed; by ‘lucid 
interval ’’ I mean that testator was of sound mind 
at that time. I use the expresssion—lucid interval 
—only by reason that there was preceding & 
succeeding unsoundness of mind. I say, I think, 
& presumption is raised by the verdict against 
the validity of this will; nevertheless I am of 
opinion that the facts already stated greatly 
diminish the strength of that presumption, making 
it much less strong than if there had been an issue, 
raised & contested, as to the existence of lucid 
intervals (DR. LUSHINGTON). 

(3) It is notorious that the sane demeanour of a 
patient on the occasion of an accidental visit is 
no proof, or, at least, no satisfactory proof, of 
soundness of mind (DR. LUSHINGTON). 

(4) It is alleged that deceased walked about, in 
& stooping position with his hands dangling before 
him, muttering unintelligible & idiotic noises— 
that boys in the street hooted him as an idiot— 
that he did not go into company or appear with the 
family when any one was present—that he did not 
transact any business—did not order his own 
clothes or dress himself—& that in 1819, & for a 
year after, he was, though residing with his mother, 
under the care of a keeper. Such was the state 
of things after 1822; but the question is, was such 
the state before that year? If deceased was in 
1820 in the condition alleged, I must pronounce 
against the will, for such a state is inconsistent 
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with the rational dispatch of any act of business 

requiring thought, judgment, & reflection (DR. 

LUSHINGTON),. Bal, 

(5) The case presented against the will is that 
of idiotcy, or imbecility, the characteristic of 
whick. is permanence with very little, or no, 
variation. To meet such a case, & to show that 
such a state did not exist at any given period, 
proof of acts of business is very important 
evidence. Many acts of business may possibly be 
done by a lunatic, & the lunacy itself not detected ; 
but it is scarcely possible to predicate the same of 
an idiot, or imbecile person (DR. LUSHINGTON).— 
BANNATYNE v. BANNATYNE (1852),2 Rob. Eccl. 
472; 16 Jur. 864; 163 BE. R. 1383. 

362. —— ——— ——.]—Deceased was found 
a lunatic by inquisition in 1869. She suffered 
from delusions under which she became violent 
& even dangerous. Her disorder was an 
obsessional insanity, but her obsessions were 
recognised by herself as morbid & did not prevent 
her from taking an intelligent interest in general 
topics. She kept up a correspondence with her 
relatives & friends, & in other respects was a 
shrewd, clever woman, & her memory was 
excellent. In 1905 a will was drawn up on the 
instructions of deceased, & executed by her & 
attested by three doctors who were prepared to 
certify that she was perfectly intelligent & capable 
atthe time. The ct. granted probate of the will.— 
In the Estate of WALKER, WATSON v. TREASURY 
SOLICITOR (1912), 28 'T. L. R. 466. 

363. |—(1) The will, dated & exe- 
cuted on Nov. 15, 1839, of a testator who was 
labouring under certain delusions on the three 
previous days to its execution, & who destroyed 
himself on the day following (Nov. 16) while under 
temporary insanity, pronounced for, & the costs 
of the Queen’s Proctor, who opposed the will on 
behalf of the Crown, refused. 

It is admitted that, in this case as in others, 
the presumption of law is in favour of sanity, 
particularly where the will is in the handwriting 
of the deceased, & executed in the presence of 
witnesses; & then it is incumbent on the party 
alleging the insanity to establish that state of 
mind (Str HERBERT JENNER). ; 

(2) If there had been a delusion previously 
existing, there was a lucid interval, & I have no 
hesitation in pronouncing for the validity of the 
paper (Sir HERBERT JENNER).—CHAMBERS & 
YATMAN v. QUEEN’S Procror (1840), 2 Curt. 
415; 163 E. R. 457. 

Annotations :—Generally, Refd. Mudway v. Croft (1843), 2 
Notes of Cascs, 438. Mentd. Young v. Richards (1840), 2 
Curt. 371. 

364. ——— ——.|—Prinserp & East INpIA Co. 
v. DYCE SOMBRE, No. 431, post. 

365. |\—NicHots & FREEMAN Uv. 
Binns, No. 310, ante. 
366. .|—Re WALKER, No. 172, ante. 

3867. Where will in accordance with former 
intentions.|—CoGHLAN v. COGHLAN (circa 1790), 
cited in 1 Phillim. at p. 120; 19 Ves. at p. 508; 
161 HK. R. 933. 

Annotations :—Consd. Cartwright v. Cartwright (1793), 
Phillim. 90. Refd. A.-G. v. Parnther (1792), 3 Bro. C. 
441; Bootle v. Blundell (1815), 19 Ves. 494. 

368. |—(1) The difference, in a question 
of fluctuating capacity & partial recovery, between 
unsoundness of mind partaking of the nature of 
mental derangement, manifesting itself in insane 
delusions; from unsoundness of mind caused by 
fever, which produces delirium, observed upon. 

In a case where from bodily indisposition 
testator’s mind fluctuated, & at times produced 
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an excitement which while it lasted amounted to 
unsoundness of mind, a will & codicil made in 
accordance with the intentions of deceased 
expressed in a former testamentary instrument 
& of his declarations & the state of his affection ; 
pronounced for, the fact of a lucid interval at the 
time of execution being established. 

(2) Where the circumstances of the case are so 
doubtful as to require that a will should be 
established by legal proof, the party objecting 
to the legality ought not to be subjected to costs 
for instituting such an inquiry; but after a full 
inquiry & the will established in the ct. below, the 
Judicial Committee held that there was no 
sufficient ground to justify the appeal, & decreed 
costs against applt.—Dimes v. Dimes (1856), 10 
Moo. P. C. C. 422; 14 EB. RB. 550, P. C. 

3869. When instructions given during lucid 
interval— Will of complicated nature.|—(1) Where 
a person much depressed by illness, but with his 
mind calm & clear, gives instructions for a will 
of a complicated nature, such a will would not be 
set aside, although on executing it the next day 
testator could not have given those complicated 
instructions, or even fully understood them. 

(2) But at a time when the mind is incapable 
of forming an intention, or arriving at it as a new 
idea, the mere recollection of an intention vaguely 
expressed in conversation two months before, is 
not sufficient proof of capacity. 

(3) As to testamentary capacity, there is a wide 
distinction between two species of delusions, 
namely, such as are the rooted delusions of in- 
sanity, & those which are only the temporary 
delusions of delirium.—BENNET v. MANCHESTER 
(DUKE) (1854), 23 L. T. O. S. 331; 2 W. R. 644. 
annotation :—Mentd. Roberts v. Kerslake (1854), 2 W. R. 

vo. 


SUB-SEcT. 6.—UNDUE INFLUENCE AND FRAUD. 


Undue influence & fraud as affecting wills 
generally.|—See EXECUTORS, Vol. XXIII., p. 126, 
Nos. 1244 et seq.; & WILLS. 

Undue influence—As affecting contracts.]—Sce 
ConTRACT, Vol. XII., p. 98, Nos. 611 et seq. 

As affecting conveyances.|—Scee FRAUDU- 
LENT & VOIDABLE CONVEYANCES, Vol. XXYV., 
p. 253, Nos. 802 et seq. 

As affecting gifts.|—See Girts, Vol. XXV., 
p. 523, No. 164. 

Fraud — As_ affecting conveyances.] — See 
FRAUDULENT & VOIDABLE CONVEYANCES, Vol. 
XXV., pp. 149 et seq. 








SUB-SECT. 7.—PARTIAL VALIDITY. 


870. Whether part will be established.]—Part 
of a will established, & part held not to be entitled 
to probate, 

f capacity be partly impeached, a part of it 
ay be invalidated (SmR JoHN NICHOLL).— 

BILLINGHURST v. VICKERS (1810), 1 Phillim. 187 ; 

161 B. R. 956. 

Annotations :— : y ; . Ecce. 
Sed; Chambers 0. Wood (1849). 2 Notes ot Cases, 481 5 
Allen », M‘Pherson (1847), 1 H. L. Cas. 191. Mentd. 
Barry v. Butlin (1838), 1 Curt. 637; Fulton v. Androw 
(1875), L. R.7 HL. 448. 

371. |—Part of a will established, & part 
held not to be entitled to probate.—Woop v. 
Woop (1811), 1 Phillim. 357; 161 B. R. 1010. 
Annotation :—Refd. Sikes v. Snaith (1816), 2 Phillim. 351. 
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SuB-SECT. 8.—REVOCATION. 


$72. Necessity for capacity at time of revocation 
—No power to revoke during insanity.|—-(1) If a 
man of sound memory makes his will, & after- 
wards becomes non compos mentis; in that case 
until the time of his death, after that he became 
of nonsane memory, he cannot countermand his 
will, & yet the disability or imperfection of 
nonsane memory, was not any countermand of it. 

(2) When a man of sound memory makes his 
will, & afterwards by the visitation of God 
becomes of unsound memory (as every man for 
the most part before his death is), God forbid that 
this act of God should be in law a revocation of his 
will, which he made when he was of good & perfect 
memory.—ForsE v. HEMBLING (1588), 4 Co. Rep. 
60b; 76 B. BR. 1022; sub nom. ANon., 1 And. 181 ; 
Gouldsb. 109. 


Annotations :—Refd. Hodsden v. Lioyd (1789), 2 Bro, C. C. 
534. Mentd. Manby v. Scot (1663), 1 Keb. 482; Hitchins 
v. Bassct (1688), 1 Show. 537; Brunker », Cook (1707), 11 
he Rep. 121; Scammell v. Wilkinsun (1802), 2 Hast, 


373. Sound state of mind—As for execu- 
tion of will.|—-The same sound state of mind is 
required for a revocation as for the execution of a 
wil].—DIxon v. Dixon (1886), 2 T. L. R. 402. 

374. Effect of subsequent ratification.]— 
(1) The official solr., if appointed guardian ad 
litem to a lunatic deft. in a probate suit, has no 
greater rights & is in no better position than any 
other solr. appearing for a party in a probate suit, 
except that he will probably be allowed, out of 
the estate, costs properly incurred in the conduct 
of the defence. 

(2) The wife of a testator, in a fit of anger, at a 
time when her husband was in a state of hopeless 
intoxication, torc up his will on account of certain 
language which he had used towards her. The 
pieces of the torn will were afterwards. pasted 
together, & the will was complete, with the 
exception of three or four words. The husband 
treated the act of his wife in the light of a joke 
& subsequently referred to his will as being still 
in existence :—eld: at the moment when the 
will was torn, testator had no mental capacity to 
authorise such au act, & the tearing up did not 
amount to a revocation. The intention to revoke 
must be manifested at the time of destruction, 
& no subsequent ratification is of any effect.— 
GILL v. GILL, [1909] P. 157; 78 L. J. P. 60; 100 
L. T. 861; 25 T. L. R. 400; 53 Sol. Jo. 359. 
Annotation :-—Refd. Re Booth, Booth v. Booth, [1926] P. 118. 


875. Effect of incapacity—Admission to pro- 
bate—Will cancelled.|—A will cancelled by a 
testatrix, with the intention of making a new will, 
admitted to probate on evidence of incapacity.— 
In the Goods of SmiTrH (1842), 1 Notes of Cases, 
313. 

376. Attempted destruction.]—The 
evidence is quite sufficient to satisfy my mind that 
this codicil was torn when deceased was Insane, 
& as his incapacity at the time nullifies | the 
attempted destruction of the paper, it is entitled 
to probate (Sir i. JENNER Fust).—COVENTRY v. 
WILLIAMS (1844), 2 L. T. O. S. 517; subsequent 
proceedings, 3 Curt. 787. 

377. |—Scruspy & FIncH v. 
ForpHAM, No. 278, ante. 

378. Admission to probate of draft— Will 
destroyed.J—Testator having duly executed his 
will, became afterwards of unsound mind; & 
while in that state destroyed it. Having partially 
recovered, he expressed regret, & gave directions 
for the preparation of another will to the same 
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Sect. 8.—-Wills: Sub-sects. 8 & 9. 
Part III. Sects. ! & 2.) 


effect. Before this was prepared, he destroyed 
himself. Probate granted of the unexecuted 
draft of the original will.—In the Goods of DOWNER 
(1853), 1 Ecc. & Ad. 106; 23 L. T. O. S. 11; 18 
Jur. 66; 164 EB. R. 61. 


Sects. 9 & 10. 





379. ——_ ——_- ——.]—-Brunt v. Brunt, No. 
242, ante. 
880. Presumption of revocation not ap- 


plicable—Will missing.]—SPRIGGE v. SPRIGGE, No. 
269, ante. 


381. —— Will mutilated.|—BENsON v. 
BENSON, No. 294, ante. 


Burden of proof.]—See Sub-sect. 4, B. (b), ante. 
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SuB-sEcT. 9.—EFFEct oF LUNACY ON DEVISEE. 
See WILLS. 


Sect. 9.—COMPETENCY AS WITNESS. 
Lunatics.]—See EvIDENCE, Vol. XXII., p. 389, 
Nos. 3090-3995. 
Deaf & dumb persons.]—See EVIDENCE, Vol. 
XXII., pp. 388, 389, Nos. 3981-3989. 
Depositions of lunatic.}—See CRIMINAL Law, 
Vol. X1V., p. 281, No. 2034. 


Sect. 10.—DOMICIL. 


See ConFLIct oF Laws, Vol. XI., p. 332, Nos. 
209, 210. 


Part Ill——Presumptions and Proof of State of Mind. 


SEcT. 1.—IN GENERAL. 

382. Mental capacity—Question for court—In- 
dependently of medical evidence.|—The question 
of mental capacity is one for the ct. before which 
the matter comes, & not for the doctors, & the ct. 
cannot be relieved by medical testimony of 
obligation to form an independent opinion on 
the technical aspect.—RICHMOND v. RICHMOND 
(1914), 111 L. T. 273 ; 58 Sol. Jo. 784. 

383. What must be considered—Collateral cir- 
cumstances.|—-(1) In support of an action brought 
in 1808 to reduce certain deeds executed by M. 
between 1782 & 1799, upon the ground of the 
Insanity of M. the grantor; parole evidence given 
that he was quite deranged from 1781 till his death 
in 1804; the evidence applying to his insanity 
generally, & not to the particular moments when 
the deeds were executed. This evidence encoun- 
tered by parole evidence of his general sanity 
during the same period; & this latter evidence 
corroborated by notes or receipts written by M. 
having reference to the contents of the deeds; & 
showing that he understood their nature & effect ; 
& also by the deeds themselves, which were 
rational in his circumstances ; corroborated also 
by the circumstances that the deeds were attested 
by witnesses of unimpeached credit, & that M. 
had been in 1784 served heir, & infeft in the subjects 
conveyed by the deeds, & had then sold part of 
the lands, & mortgaged the remainder, etc., these 
transactions proceeding on the supposition of his 
sanity, & remaining unchallenged :—Held: the 
deeds were good. 

_(2) Delay in challenging the deeds a material 
circumstance. 

Another principle which we may safely lay 
down is this: if property has been disposed of 
twenty or thirty years before, formally, & with 
the concurrence & assistance of individuals of 
good character; & if that disposition is not 
quarrelled with as speedily as may be, & only 
challenged when the parties best acquainted with 
the whole circumstances of the transaction are 
dead & gone, it is dangerous to set aside that 
disposition, at the distance of twenty or thirty 
years, upon a ground so fallible as human memory, 
& testimony as to the state of the person making 


PART III. SECT. 1. 
@. Question for court — Independ- 
pale A of medical evidence.J}—On an 
application to appoint a guardian ad 


sound min 


litem to a person alleged to be of un- 

, not so found by inquisi- 
tion, it is not sufficient evidence of the 
lunacy that deponents swear that the to 


that disposition at other moments, without at all 
applying to the moment when he executes the 
deed (LORD ELpoN, C.). 

(3) It must be taken that the persons who 
prepared & witnessed, & were parties to the deeds, 
would, if alive, have sworn to the sanity of M. at 
the time when the deeds were executed. 

The persons who prepared these deeds, & who 
were parties & witnesses to them, were dead when 
this process commenced ; & we must take it that 
they would have sworn that he was competent : 
for we have no right on this general testimony to 
assume the contrary (LORD REDESDALE).— 
TOWART v. SELLARS (1817), 5 Dow. 231; 3 E. R. 
1312, H. L. 

Annotation :—As to (3) Refd. Tatham v. Wright (1831), 2 

Russ. & M. 1. 

384. —— Lapse of time—Between execution of 
deeds & allegation of insanity.|—-TowartT v. SEL- 
LARS, No. 383, ante. 

385. General conduct.|—(1) Though the 
finding of a person’s insanity, by inquisition upon a 
commission of lunacy, is not binding on third 
parties, still it destroys the natural presumption 
in favour of sanity, & casts the burden of proving 
the person’s sanity on the party alleging it. 

(2) After a bill to foreclose, the mtgor. was found 
lunatic by inquisition, at a date overreaching the 
mtge. deed. At the hearing, an issue was directed 
as to his sanity at the date of the mtge. 

(3) As to the difficulties in ascertaining a man’s 
sanity, & the proper tests to be employed. 

A man may be subject to some delusions, & one 
of the means... of judging whether these 
apparent indications ought to be relied upon as 
proving a general unsoundness of mind, is by a 
comparison of the alleged acts of insanity with 
other acts of the same person & the general course 
of his life; so that, on questions of insanity, a 
great deal more is to be taken into consideration 
than the particular acts of imputed insanity. 
When a man’s ways & general course of life are 
such as to indicate sanity & a knowledge of his 
affairs, proof of one or more particular acts, though 
very strange in themselves & though affording 
some grounds for imputing insanity, would not be 
sufficient proof to show that all his acts were done 





erson is of unsound mind, or that they 
elieve him to be 80; such facts 
should be shown as will enable the ct. 
judge for itself—MCINTYRE v. 
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under the delusion of insanity. On the other 
hand when a man is thought by various persons 
to have been insane at a particular period, & to 
have so continued ever since, proof of one or more 
acts done afterwards apparently in the manner of a 
man of sound mind would not, if unaccompanied 
by other proof & the application of some test or 
inquiry, prove that the acts done were done under 
circumstances free from delusion, or what is quite 
as much of importance, free from the influence to 
which persons acting under insane delusions are 
confessedly liable (LoRD LANGDALE, M.R.).— 
SNooK v. WATTS (1848), 11 Beav. 105; 12 L. T. 
O.S.1; 12 Jur. 444; 50 EK. R. 757. 


Annotations :—As to (1) Refd. Jacobs v. Richards, Jacobs 
v. Porter (1854), 18 Beav. 300. As to (2) Consd. Campbell 
v. Hooper (1855), 3 Sm. & G. 153. 


386. Previous habits.|—AUSTEN v. GRA- 
HAM, No. 248, ante. 
. Result of medical observation— 
Together with sayings & doings.|—SMITH v. TEB- 
BITT, No. 205, ante. 

388. Test of sanity—Delusion distinguished from 
habitual insanity.|—-NicHOLs & FREEMAN v. BINNS, 
No. 310, ante. 








Sect. 2.—DEGREE OF SANITY OR INSANITY TO 
BE PROVED. 


889. To establish lucid interval—Necessity for 
great caution.|—-WHITE v. DRIVER, No. 285, ante. 

390. To rebut presumption of continuance of 
insanity—Whether ability to do formal business 
sufficient.|—GRoom v. THOMAS, No. 316, ante. 

891. To set aside a will—Incapacity in ordinary 
affairs.|BALL v. MANNIN, No. 82, anle. 

392. To establish recovery—Absence of de- 
lusions.|—Insanity having once existed in the 
shape of delusions, the absence of those delusions 
is the test of restoration; & where the evidence 
fails to show that this test has been applied, 
although deceased may have been apparently of 
sound mind, the testamentary papcrs propounded 
may be pronounced against on the grounds of 
failure of proof.—GRIMANI v. DRAPER (1848), 6 
Notes of Cases, 418; 12 Jur. 924. 


Annotation :—Folld. Johnson v. Blane (1848), 6 Notes of 
Cases, 442. 


393. To establish incapacity of an executor— 
Eccentricity not sufficient.|—(1) Two persons were 
named co-exors.; one of them sought to obtain 
the probate exclusive of the other, by reason of 
his alleged mental incapacity :—Held: his in- 
capacity for the office was not sufficiently proved. 

As to the evidence of incapacity he might not 
possess a strong energetic mind; he might be 
iable to imposition & indisposed to exertion, & 
therefore it might be desirable that some one 
should be appointed exor. with him, some one who 
was conversant with the management of the 
mineral property of deceased, & more competent 
than he was to turn it to the best advantage. 
Several affidavits have been made in order to show 
his incapacity ; but all that I can discover from 
them is that a former schoolfellow of his speaks as 
to his eccentricity of mind, & that he was reserved 
in his manner, & inclined to literary pursuits: 
that is the utmost approach towards incapacity. 
There may be some foundation for the suspicion 


KINGSLEY (circa 1861), 1 Ch. Ch. 281.— 
CAN. E. To Justify 

f. ———.] — NAGRKSHWAR PROSAD —The fact tha 
SiIncH v. RoupRA PROKASH SINGH 


(1904), I. L. RB. 31 Cale. 210,— 


PART HII. 
detention in 

a man is afflicte 
insane delusions is not itself enough to 
justify his detention in an asylum, but 
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that he might be liable to imposition, & therefore 
it might be desirable, as deceased seemed to think, 
that some one should be joined with him in the 
exorship. The utmost proved was, that it was 
desirable that some one should be joined with him 
in the execution of the office. Affidavits also had 
been made in favour of his capacity, which, though 
not proving a high degree of capacity, were still 
sufficient to satisfy the mind of the ct. that he 
was capable of discharging the duties of an exor. 
in conjunction with another (Sir H. JENNER 

Fust). 

(2) The onus probandi lies on those who impeach 
capacity ; where, however, incapacity has been 
proved, the onus is shifted upon those who set up 
capacity (Sir H. JENNER FustT).—EVANS v. TYLER 
(1849), 2 Rob. Eccl. 128; 7 Notes of Cases, 296 ; 
141. T. 0.8. 450; 14 Jur. 47; 163 BE. R. 1266. 

394. To dissolve partnership—Inability to con- 
duct business according to articles.]|—Motion for an 
interim injunction to restrain a partner who six 
months previously, being temporarily of unsound 
mind, had attempted to commit suicide, from 
interfering in the partnership affairs, refused, the 
evidence not showing, that, at the time of the 
motion, he was incompetent to conduct the busi- 
ness of the partnership according to the partner- 
ship articles. A motion in a cross suit to restrain 
defts. in such cross suit from prosecuting the 
partner who had been insane from transacting the 
business of the partnership as a partner thereof, 
granted. ‘The circumstances, that the conduct & 
state of mind of the partner in question were such 
as at once to destroy the confidence of the other 
partners, & to induce customers to withdraw their 
custom from the firm, & that the malady under 
which he laboured might as easily have led him to 
attempt the life of one of his partners :—Held : 
not to promise sufficient ground for granting the 
first motion. 

Examination of the authorities on this subject. 
They establish these propositions: (a) actual 
insanity of a partner is not in itself a dissolution 
of the partnership, but there must be a decrce for 
dissolution; (b) such a decree, notwithstanding 
actual insanity proved to have existed before the 
filing of the bill, will not be made in a disputed 
case without a further inquiry, whether, at the 
time when the relief is sought, the party is in such 
a state of mind as to be able to conduct the business 
of the firm with the others members, according to 
the articles of partnership, & semble, the affirmative 
of this issue would then lie with the party who 
had been of unsound mind; (c) insanity existing 
when the relief is sought, is good ground for 
dissolution.—ANON. (1856), 2 K. & J. 441; 69 
E. R. 855 ; sub nom. OGILVY v. GREGORY, GREGORY 
v. OGILVY, 4 W. R. 221. 

Annotations :—Refd. Jones v. Lloyd (1874), L. R._18 Eq. 
265: Helmore v. Smith (1887), 35 Ch. D. 436; J. uv. S., 
(1894) 3 Ch. 72. 

To avoid a will.|—Scee Part II., Sect. 8, sub-sect. 
2, ante. 

On an inquisition.|—See Part VII., Sect. 2, 
sub-sect. 2, B.; Part VII., Sect. 3, sub-sect. 7, 
B., post. 

To supersede a commission.}|—See Part VII., 
Sect. 4, sub-sect. 8, D., post. 

In criminal cases.|—See CRIMINAL Law, Vol. 
XIV., p. 56, Nos. 229-231. 


SECT. 2. he should be so detained if his being at 
large must involve danger either to 
himself or other members of the com- 
132 ; 11 W.-W. R. 132,—CAN. 


lum.] 
with 
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Sect. 3.—PRESUMPTIONS. 
SUB-SECT. 1.—PRESUMPTION OF SANITY. 

Presumption as regards wills.|—See Part II., 
Sect. 8, sub-sect. 4, A., ante. 

Presumption in criminal cases.)—See CRIMINAL 
LAw, Vol. XIV., p. 56, Nos. 219-222. 

395. General rule.|—(1) If you can establish 
that the party afflicted habitually by a malady 
of the mind has intermissions, & if there was an 
intermission of the disorder at the time of the 
act, that being proved is sufficient, & the general 
habitual insanity will not affect it; but the 
effect of it is this, it inverts the order of proof & 
of presumption, for, until proof of habitual 
insanity is made, the presumption is that the party 
agent like all human creatures was rational (SIR 
WILLIAM WYNNE). 

(2) But where an habitual insanity in the mind 
of the person who does the act is established, there 
the party who would take advantage of the fact 
of an interval of reason must prove it; that is the 
law; so that in all these cases the question is 
whether, admitting habitual insanity, there was a 
lucid interval or not to do the act (Str WILLIAM 
WYNNE). 

(3) Now I think the strongest & best proof that 
can arise as to a lucid interval is that which arises 
from the act itself; that I look upon as the thing 
to be first examined, & if it can be proved & 
established that it is a rational act rationally done 
the whole case is proved (SIR WILLIAM WYNNE). 
—CARTWRIGHT v. CARTWRIGHT (1793), 1 Phillim. 
90; 161 I. R. 923. 

Annotations :-—As to (1) Consd. Mudway v. Croft at 843), 2 
Notes of Cases, 438. Refd. Erneep & East India Co. »v. 
Dyce Sombre (1856), 10 Moo. P. C. C. 232. As to (3) Expld. 
Chambers & Yatman v. Queen’s Proctor (1840), 2 Curt. 
415. Consd. Bannatyne v. pannaryne (1852), 2 Rob. 
Eccl. 472; Banks v. Goodfellow (1870), L. R. 5 Q. B. 


549. Refd. In the Goods of Watts (1837), 1 Curt. 594: 
Mudway v. Croft (1843), 2 Notes of Cases, 438. 





396. .|—STEED v. CALLEY, No. 411, post. 

397. ———.|—-WELLESLEY v. VERE, No. 2438, 
ante. 

398. ——-.]—DycE SomBreE v. Troup, No. 414, 
post. 

399. Whether presumption of law or fact.) 





—SUTTON v. SADLER, No. 1938, ante. 

400. Execution of deed.]|— Harris v. INGLEDEW, 
No. 190, ante. 

401. Deaf, dumb, & blind person—Personal 
petition for payment out—Funds in court.]|—A deaf, 
dumb, & blind person petitioned for payment to 
herself of £7,000 carried to her separate account :— 
Held: she might be a petitioner without a next 
friend; but the ct. declined, without special 
reasons assigned, to make an order for payment of 
more than the income for her benefit.—Re 
BIDDULPH’S TRUSTS, Re POOLE’s Trusts (1852), 
5 De G. & Sm. 469; 64 FE. R. 1202. 

402. Compromise of litigation.|—To prove that 
a fraud was concealed within Real Property 
Limitation Act, 1833 (c. 27), s. 26, which enacts 
that the right of a person to recover land of which 
he has been deprived by a concealed fraud, shall 
first accrue, at & not before the time at which 
such fraud should or might with reasonable 
diligence be discovered, it is not sufficient to show 
that he was in such an imbecile & uncultivated 


PART III. SECT. 8, SUB-SECT. 1. 


4001. Hrecution of deed.J—The ct. 
will not direct an issuc on an allegation 
by a. deft. or reap. that a person, when 
he executed a deed, wags nsane, with- 
out any evidence in support of it; as 
the prosupon is in favour of sanity 
more ecially when there is } 
facie evidence of sanity, e.g., acting on 


a holograph 


the deed for a number of 
LONG v. LONG (1854), 4 I. Ch. 
7 Ir. Jur. 81.—IR. 


400 ii. —~ .+—Whore the grantor of 
eed bearing a certain 
date was proved to have become insane 
at a period subsequent thereto & died 
insane there is no legal presumption 
that the deed was executed during 
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condition of mind that it was scarcely possible, 
though the alleged fraud was by an open act, that 
he should have discovered the fraud, if the condi- 
tion of his mind was not that of actual lunacy ; 
for the ct. cannot possibly estimate for this 
purpose the chance which the state of mind & 
education of a man may afford of his making such 
discovery, & is, therefore, compelled to assume that 
every one not actually a lunatic is competent to 
judge of & to obtain advice concerning his rights, 
& to assert them if necessary. Therefore a suit 
cannot be maintained to set aside a compromise 
of an action to recover large estates made eighty 
years before, upon the ground that the compromise 
was a fraud upon pitf. in the action, & that he was 
a man of such dull intellect that, though cognisant 
of all the facts, it was necessarily a concealed fraud 
as to him.—MANBY v. BEWICKE (1857), 3 K. & J. 
342; 29L. T. O. 8.276; 69 H.R. 1140. 


SUB-SECT. 2.—PRESUMPTION OF INSANITY. 
When lunatic so found by inquisition.]—See Sect. 
5, sub-sect. 2, A.. post. 


SuUB-SECT. 3.—PRESUMPTION AS TO CONTINUANCE 
OF INSANITY. 

403. Insanity immediately before act.]|—Hap- 
FIELD’S CASE (1800), 1 Collinson on Idiots, Lunatics, 
etc., 480; 27 State Tr. 1281. 

Annotations :—Retd. R. v. Oxford (1840), 9 GC. & P. 525; 
R. v. Hill (1851), 4 New Sess. Cas. 613. Mentd. Clift v. 
Schwabe (1846), 7 L. T. O. S. 342; Waring v. Waring 
(1848), 6 Notes of Cases, 388; R. v. Burton (1863), 3 
F.& F.772; Yarrow v. Yarrow (1892), 8 T. L. R. 215. 


404. Evidence of delusions.|—-Groom v. THOMAS, 
No. 316, ante. 

405. — -WARING v. WARING, No. 10, ante. 

406. GRIMANI v. DRAPER, No. 392, — 

How rebutted.]—See No. 316, ante. 


SUB-SECT. 4.—PRESUMPTION OF FUTURE 
RECOVERY. 

407. General rule.]— (1) Not a reasonable 
maxim that the next of kin to whom the land may 
descend shall not be guardians in socage. 

(2) A lunatic is never to be looked upon as 
irrecoverable. The lunatic’s comfort is to be 
regarded, & not the benefit of his administrators 
or next of kin. 

I found this order made for the commitment of 
the custody of the estate to D., & of the person to 
J., whom I take to be a nominal person for D., 
& that the person of the lunatic has in fact been 
all along with D.; & that such allowance has been 
made to the judge for the maintenance of the 
lunatic & management of the estate, is beyond 
dispute. It is his benefit & comfort I am to take 
care of where no creditor complains, & not to 
heap up wealth for the benefit of his administrators, 
or next of kin. Therefore I will not lessen the 
allowance nor alter the committee of the person ; 
besides, nobody can tell who will be the lunatic’s 


insanity.—WADDEL v. WADDEL’S TRUB- 
TEES (1845), 7 Dunl. (Ct. of Sess.) 605, 
1017; 17 Sc. Jur. 542.—SCOT. 


PART III. SECT. 8, SUB-SECT. 38. 


h. General rule.) —- Insanity once 
established is presumed to continue.— 
rps yee CAMERON (1893), 2 B. O. R. 


ears.—— 
. 106; 
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next of kin at his death, for he may live to bury 
all the eat of kin that are so now (LORD MACCLES- 
FIELD, C.).—DORMER’sS CASE (1724), 2 P. Wms. 
262; 2 Hq. Cas. Abr. 581; 24 BE. R. 723, L. C. 

Annotation :—As to (2) Refd. Smith v. A.-G. (1777), Rom. 


408. 
978, post. 





-|—Re HINDE, Ex p. WHITBREAD, No. 


SEcT. 4.—BURDEN OF PROOF. 
SUB-SECT. 1.—IN GENERAL. 

In case of marriage.]|—See Part II., Sect. 3, 
sub-sect. 2, A. (b), ante. 

In case of a will.|—-See Part II., Sect. 8, sub- 
sect. 4, B., ante. 

409. On party alleging insanity—General rule.] 
ee Pa v. PARNTHER, No. 420, post. 
once established, proof of recovery is upon the 
party. 

(2) Otherwise the insanity must be established, 
by proof applying to the particular date.-—WHITE 
v. WILSON (1806), 13 Ves. 87; 33 EF. lt. 227, L. C. 
Annotations :—Cenerally, Mentd. Wilson 2 Beddard tees 











12 Sim. 28; Waters v. Waters (1848), 2 De G. & Sm. 591 ; 
Metirogor v. Topham (1850), 3 H. L. Cas. 132; Roberts 
v. Korslake (1855), 3 W. ri 616. 








411. -]—(1) Generally speaking the 
law presumes sanity, & if it be not impeached no 
evidence is required to support it. 

(2) Where sanity is impeached, & the evidence 
is conflicting, the queston is not whether the facts 
adduced in support of it are not in general indica- 
tions of sanity, but whether they are inconsistent 
with or sufficiently explanatory of the indications 
of insanity produced on the other side, on which 
undoubtedly the onus lies.—STEED v. CALLEY 
(1886), 1 Keen, 620; 48 BH. R. 446. 

412. -|—CHAMBERS & YATMAN v. 
QUEEN’S Proctor, No. 363, ante. 

















413, —— -|—EVANS v. TYLER, No. 393, 
ante. 
414. -|—(1) The onus probandi must, 


in the first case, lie upon the party setting up the 
insanity, since every person must be presumed to 
be of sound mind till the contrary is shown. 

(2) When once the existence of that insanity has 
been established, the onus proband is shifted ; 
then it is necessary that the party setting up the 
recovery from that insanity. should satisfy the 
ct. by distinct proof that their averments are well 
founded. 

(3) Where the existence of insane delusion is 
once proved, it is incumbent on the party pro- 
pounding a testamentary paper to satisfy the ct. 
that the delusion had entirely ceased to exist: 
though there may be nothing on the face of the 
testamentary disposition to connect it directly 
with the delusion—Dycr SomBRE v. TROUP 
(1856), Dea. & Sw. 22; 26 L. T. O..S. 288; 164 
i. R. 489; on appeal, "gub nom. PRINSEP & "RAST 
seo es v. DYcE SOMBRE (1856), 10 Moo. P. C. C. 


Annotations - :-—As to (3) Refd. Swinfen v. Swinfen eee 
Sw. & Tr. 283; Hampson v. Guy (1891), 64 L. T. 
Generally, Mentd. Troup v. East India Co., Dyce Se 
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. Hast India Co. (1858), 7 Moo. tas App. 104; In the 
Goods A tose needy 80 L. J. P. 47; Bird v. Keep, 


[1918] 2 K. B. 692 

415. —— In case of a deed.]|—Jacoss v. RIcH- 
ARDS, JACOBS v. PORTER, No. 94, ante. 

416. In case of a contract.]|—IMPERIAL 
LOAN Co. v. STONE, No. 57, ante. 





SuB-sECT, 2.—WHEN INSANITY ESTABLISHED. 
A. In General. 
417. General rule.|—SNooK v. 
385, ante. 
418. .|—EVANS v, TYLER, No. 393, ante. 
419. ———.]—ANON. (1856), No. 304, ante. 


B. To Prove Lucid Interval. 

See, generally, Part I., Sect. 3, ante. 

420. On party alleging lucid interval.|—If de- 
rangement be alleged, it is clearly incumbent on 
the party alleging it to prove such derangement ; 
if such derangement be proved, or be admitted 
to have existed at any particular period, but a 
Jucid interval be alleged to have prevailed at the 
period particularly referred to, then the burden 
of proof attaches on the party alleging such lucid 
interval, who must show sanity & competence at 
the period when the act was done, & to which the 
lucid interval refers; & it certainly is of equal 
importance that the evidence in support of the 
allegation of a lucid interval, aftcr dcrangement 
at any period has been established, should be as 
strong & as demonstrative of such fact as where 
the object of the proof is to establish derange- 
ment. The evidence in such a case, applying to 
stated intervals, ought to go to the state & habit 
of the person, & not to the accidental interview 
of any individual, or to the degree of self-possession 
in any particular act (LORD THURLOW, C.).—A.-G. 
v. PARNTHER (1792), 3 Bro. C. C. 441 ; 29 H.R. 
632, L. C. 

Annotations : -—Consd. Cartwright v. Cartwright (1793), 
Phillim. 90; White v. Wilson (1806), 13 Ver. 87; pareen 
& East India Co. v. Dyce Som a eee) 10 Moo. P. C. C. 
232; Sutton v. Sadler (1857), 3 B. N. 8. 87. Refd. 
Hall v. Warron (1804),9 Ves. 605 ; “ins p. Holyland (1805), 
11 Ves. 10; Groom v. ane Shaggy 2 Ser Iiec. 433 ; 
Banks v. Goodfellow (1870), L. 5 Q. 549. Mentd. 
A.-G. v. Magdalen College, oxtond say 18 Beav. 223 ; 


Jacobs v. Richards, Jacobs v. Porter (1854), 18 Beay. 
oe Re Lawrence, Lawrence v. Lawrence, [1916] W. N 


Sect. 8, 


Watts, No. 





In case of wills.|—Sce Part II., 
sub-sect. 4, B., ante. 


C. To Prove Recovery. 
421. On party alleging recovery.|—WHITE v. 
Wixson, No. 410, ante. 
422. .}— Dyce SOMBRE ov. No. 
414, ante. 


TROUP, 





Sect. 5.—EVIDENCE OF INSANITY. 
SuB-sEcT. 1.—IN GENERAL. 

423. Particular acts.|—A party may give proofs 
of particular acts under a general allegation of 
weakness of mind.—BRUNELL v. WADE (1742), 1 

Joop. temp. Cott. 541; 47 EB. R. 991, L. C. 





PART III. SECT. 4, SUB-SECT. 1. 

409i. On party alleging insanity— 
General ae? a n legal proceedings 
the onus of establishing defective 
mentality lies pen the person rel tug 
upon it, & such an issue shoul 
d atinctly raised on the 
PHEASANT v, WARNE, [19 
481.—S. AF. 


PART III. SECT. 4, SUB-SECT. 2.—B. 
420i. On party alleging lucid tnterval. ] 


poe uee 
2] aoe ‘D. 


type of insanit: 


—Where insanity of a permanent 
nature is proved, the onus of proof is 
shifted on to the person claiming that | 28 ; 

there was a lucid ee ee DovuLL’s | —CA 
ESTATE (1881),7 V. L. R 


k. —— In case of deed.J-——- Where 
the grantor under a deed is shown to 
have been afflicted with a continuous 
for some time 
to the date of the deed the onus is on 
those upholding the deed to prove its 


execution during a lucid interval.— 
HOOVER v. NUNN (1912), 22 O. W. R. 
ao W.N. 1223; 3D. L. R. 503. 


PART III. SECT. 5, SUB-SECT. 1. 


l. Affidavit in partition suit.) — 
Unsoundness of mind of deft. in a par- 
tition suit was proved by affidavits.— 
MASTERS v. MASTERS (1903), 2 N. B. 
Eq. Rep. 186 : 23 C. L. T. 266.—CAN, 


rior 
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Sect. 5.—Evidence of insanity: Sub-sects.1 & 2, A. 
(a) & (b), & B. Sect. 6.) 


424, .|—In an issue on non compos meniis, 
you may give particular acts of madness in 
evidence, & not general only that he is insane.— 
CLARKE v. PERIAM (1742), 2 Atk. 333; 9 Mod. 
Rep. 340, 26 BE. R. 603; sub nom. CLARK v. 
PERIAM, PERIAM v. CLARK, 1 Coop. temp. Cott. 
541, L. C. 

425. ——_.]—SNook v. Wartrts, No. 385, ante. 

426. Affidavit of lunatic of own insanity.|— 
Decree pro confesso not opened without a strong 
ground ; therefore not upon a general affidavit 
of derangement by the party himself. Evidence 
more satisfactory, & extending to the whole period, 
being required.—KNIGHT v. YouNG (1813), 2 
Ves. & B. 184; 35 E. R. 289, L. C. 


Annotations :—Mentd. Walker v. Bell (1816), 2 Madd. 21; 
Goldsmith v. Goldsmith (1846), 5 Hare, 123. 


- 427, Extraordinary conduct—Absence of de- 
lusions.|— Re WINDHAM, No. 684, post. 

428. Affidavit verifying medical certificate.|— 
When an application is made, under Fines & 
Recoveries Act, 1833 (c. 74), to dispense with a 
husband’s concurrence to his wife’s deed on the 
ground of his incapacity to execute by reason of 
lunacy, such lunacy & incapacity must be shown 
by an affidavit of a medical man, & it is not 
enough to produce an affidavit verifying a medical 
certificate —Re REEVES (1876), 24 W. R. 848. 

In case of wills.|—See Part II., Sect. 8, sub- 
sect. 4, D., ante. 





SuB-SECT. 2.—FINDINGS OF AUTHORITIES. 
A. Judicial Inquisition—Presumption of Insanity. 
(a) In General. 

Presumptions generally, see Sect. 3. anie. 

Judicial inquisition generally, see Part VII., 

ost. 
ss 429. Where inquisition not superseded—As to 
marriage.|—TURNER v. MEYERS, No. 143, ante. 

430. ——— As to execution of will.|—CookKE v. 
CHOLMONDELEY, No. 360, ante. 

431. -|—(1) The presumption of law 
is, that the verdict of a jury under a commission 
of lunacy, that the party, the subject of the com- 
mission, is of unsound mind, is well founded, &, 
if the commission remained unsuperseded, that 
the party continued a lunatic at his death. Such 
presumption, however, may be rebutted & dis- 
placed by positive proof of entire recovery, or 
possession of a lucid interval, when a testamentary 
instrument was executed. 

(2) The onus probandi lies upon a party setting 
up a will, made during the siibaistence of a com- 
mission of lunacy, to establish the affirmation of 
complete or partial recovery of the lunatic at the 
ee of giving instructions for & executing the 
(3) Insane delusions are of two kinds: first, 
the belief in things impossible; & second, the 
belief in things possible, but so improbable under 
the surrounding circumstances, that no person 
of sound mind would give them credit. 

Testator, against whom a commission of Junacy 


PART III. SECT. 5, SUB-SECT. 2.— 
A. (a). 








m. General rule.) — The effect of 
an adjudication under Lunatic Act 
that a person is a lunatic is to raise a 
presumption that he continued to be 
of unsound d until the contrary 
js sbown.—AMANCHI SKSHAMMA ¢. 


AMANOHI PADMANABAH Rao (1916), 
I. L. R. 40 Mad. 660.—IND. 


n. ——-.} — An order declaring an 
alleged lunatic to be of unsound mind 
is not a judgment in rem, but operates 
while in force so as to 
table presumption(that he is a lunatic. 
~PRINSLOO’S CURATORS v. CRAFFORD, 
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was subsisting, made a will & codicil, the instruc- 
tions for which were rational & the testamentary 
papers properly executed. Such instruments pro- 
nonieed against, the evidence showing that 
deceased had been instructed to conceal the con- 
tinued existence of the delusions he still enter- 
tained, & that he acted under restraint; the 
evidence of his partial or perfect recovery at the 
time of giving instructions & execution, being 
inconclusive & unsatisfactory.—PRINSEP & Hast 
InpD1A Co. v. Dyck SomBRE (1856), 10 Moo. 
P. C. C. 232; 14 BE. R. 480; sub nom. East INDIA 
Co. & PRINSEP v. DycE SOMBRE, 4 W. R. 714, 
P. C.; varying 8S. C. sub nom. DYCE SOMBRE v. 
Troup, Dea. & Sw. 22. 


Annotations :—As to (1) Refd. Jn the Goods of Crippen (1911), 

80 L. J. P. 47. Generally, Refd. Swinfen v. Swinfen 
(1859), 1 Sw, & Tr, 283; Hampson v. Gry (1891), 64 
L. T. 778. Mentd. Troup v. Kast India Co., Dyce Sombre 
v. East India Co. (1857), 7 Moo. Ind. App. 104; Bird t. 
Keep, {1918] 2 K. B. 692.¢ 


432. As to anterior act—Execution of deed.|— 
FRANK v. MAINWARING, No. 443, post. 


433, —— ——-.]—-SNook v. Watts, No. 385, 
ante. 

434, —— -——.]—-ELuiot v. Incr, No. 126, 
ante. 

435. ——— Execution of will.] —-BANNATYNE 


v. BANNATYNE, No. 361, ante. 


(b) Not Conclusive Evidence. 


Judicial inquisition generally, see Part VII., 
post. 

436. As to anterior act— Purchase.| — An 
inquisition of lunacy is always admitted to be 
read, but is not conclusive evidence, for you may 
traverse it. Where, betore an inquisition of 
lunacy, a person who was found a lunatic, has 
made a purchase with the approbation of his only 
son, the ct. will not change the disposition that 
has been made of this sum of money, but the 
purchase will stand. 

An inquisition is not conclusive evidence, for it 
may be denied & traversed. Nay, it is not con- 
clusive to the point of time in which it is found, 
much less is it to a retrospect. There have been 
many instances wherein juries have found a man 
a lunatic for many years before the inquisition, & 
notwithstanding that evidence has been given to 
another jury upon trials to controvert such former 
inquisition, & the jury have found him not to be 
a lunatic (LORD HARDWICKE, C.).—SERGESON v. 
SEALEY (1742), 2 Atk. 412; 9 Mod. Rep. 370; 
26 E.R. 648, L. C. 

Annotations :—Apld. Re Walden, Ex p. Bradbury (1839), 4 
Deac, 202. Consd. Price v. Berrington (1851), 3 Mac. & G. 
486; Elliot v. Ince (1857), 7 De G. M. & G. 475. Refd. 
Oxenden v. Compton (1793), 4 Bra. C. C, 231; Jacobs v. 
Richards (1854), 23 L. J. Ch. 557 ; Hill v. Clifford, Clifford 
». Timms, Clifford v. Phillips, [1907] 2 Ch. 236. Mentd. 
Revel v. Watkinson (1748), Belt’s Sup. 66; Amesbury 
v. Brown (1750), 1 Ves. Sen. 477; Moodie v. Reid (ter), 


1 Madd. 516; Burges v. Mawbey (1823), Turn. & R. 167; 
Cole v. Stutel Sarat 6 Jur. 314; Bird v. rere et 
2K. B. 692; York Glass Co. v. Jubb (1925), 134 L. T. 36. 


437. Execution of will..—Ropp v, Lewis, No. 








345, ante. 

438. ——.|—In the Goods of Warts, No. 
308, ante. 

439. ——.]—CoOKE v. CHOLMONDELEY, 


No. 360, ante. 


[1905] T. S. 669.—S. AF. 
PART III. SECT. 5, SUB-SECT. 2.— 
A. (b). 


o. 4s to subsequent act — During 
absence from asylum-——Hrecution of 
deed, |— Re Heng (7 ee?). 9N.S W. 
L. R. (Eq.) 1.—-AUS. 


create a rebut- 


Part III.—Presumptions AND Proor oF STATE oF MInp. 


440. ——- ———.]—Prinsgep & East INDIA Co. 
v. DycE SomBRE, No. 431, ante. 

Presumptions as to wills generally, see Part II., 
Sect. 8, sub-sect. 4, A., ante. 

44, Marriage.] — PORTSMOUTH (COUN- 
TESS) v. PORTSMOUTH (KARL), No. 156, ante. 

442. Power of attorney.|—Inquisition of 
lunacy not conclusive evidence of the precise 
period at which the lunacy commenced. 

A. grants B. a power of attorney, dated July 4, 
1834; in 1837 A. is found by inquisition to have 
been lunatic from July 1, 1834 :—Held : the power 
of attorney was valid notwithstanding.—Re 
WALDEN, Hx p. BRADBURY (1839), 4 Deac. 202; 
Mont. & Ch. 625; 9 L. J. Bey. 7; 3 Jur. 1108, 
Ct. of R. 

443. Execution of deed.|—On a bill to 
set aside deeds & recoveries, on the ground of the 
lunacy of the party at the time he executed them : 
—Held: the finding of the jury on an inquisition, 
which over-reached that period, afforded a pre- 
sumption that he was then insane; but there 
being some evidence that after the time when the 
lunacy was stated to have commenced, the party 
was not of unsound mind, an issue was directed to 
inquire, whether he was of unsound mind at the 
time of executing the deeds, etc.—FRANK v. 
MAINWARING (1839), 2 Beav. 115; 48 E. R. 1123; 
subsequent proceedings (1841), 4 Beav. 37. 
Annotations :—Refd. Snook v. Watts (1848), 11 Beav. 105 ; 


Jacobs v. Richards, Jacobs v. Porter (1854), 18 Beav. 300; 
Elliott v. Ince (1857), 30 L. T. O. S. 92. 


























444. -|—SNnook v. Watts, No. 385, 
ante. 

445. —— -——.]—Etitior v. Incr, No. 126, 
ante. 

446. .]|—Fits of mania extending for 


twenty years anterior to, & down, to the year 
in which deeds were executed by a man found 
some years afterwards by commission de lunatico 
to have been all along insane :—Held: not an 
answer to a prima facie case on an issue as to his 
sanity at the time of executing the deeds.—F ErR- 

GUSON v. BORRETT (1859), 1 F. & F. 613, N. P. 
447. After long interval.] — It 

would, in my opinion, be very dangerous to allow 
a deed executed by a married woman, who was 
certified at the time to be of competent under- 
standing, to be treated as null & void merely 
because a jury more than nine years afterwards 
found that her insanity dated from a period prior 
to its execution (LORD HERSCHELL). — | 

GRUTTEN v. FOXWELL, FOXWELL v. VAN GRUTTEN, 

[1897] A. C. 658; 66 L. J. Q. B. 745; 771. T. 

170; 46 W. ht. 426, H. L. 

Annotations :—Consd. Hill v. Clifford, Clifford v. Timms, 
Clifford v. Phillips, [1907] 2 Ch. 236. Mentd. Re Adams 
& Perry’s Contract, [1899] 1 Ch. 554; Pelham-Clinton v. 
Newcastle, [1902] 1 Ch. 34; Re Buckton, Buckton v. 
Buckton, (1907) 2 Ch. 406; Re Simcoe, Vowler-Simcoe v. 


Vowler, [1913] 1 Ch. 552; Re Lawrence, Lawrence v. 
Lawrence, [1915] 1 Ch. 129; Re Hobbs, Hobbs v. Hobbs, 








1917) 1 Ch. 569; Re Hussey & Green's Contract, Fe 
ussey, Hussey v. Simper, [1921] 1 Ch. 566. 
448. ——— Contract for sale—After long in- 


terval.]|—PRICE v. BERRINGTON, No. 47, ante. 

449. AS to commencement of lunacy.]—Re 
WALDEN, Lx p. BRADBURY, No. 442, ante. 

450. As between third parties./—There are 
two classes of judgments in rem, one of which is 
conclusive against all the world, & the other of 
which is not conclusive, though admissible, in any 
other proceedings. . . . A familiar instance of the 
second is an inquisition in lunacy, which has 
always been allowed to be read in a subsequent 
suit between third parties as evidence of the 
lunacy, though it is not conclusive & may 
be traversed (CozZENS-HARDY, M.R.).—HILL v. 

J.—VOL. XXXIII. 
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CLIFFORD, CLIFFORD v. ‘TIMMS, CLIFFORD  v. 
ParIuuips, [1907] 2 Ch. 236; 76 L. J. Ch. 627; 97 
L. T. 266; 23 T. L. R. 601, C. A.3; on appeal, 
[1908] A. C. 12, 15, H. Th. 

Annotations :—Mentd. Bird v. Keep (1918), 118 L. T. 633; 


ate Chartered Institute of Patent Agents, [1919] 2 
he : 


B. Other Authorities. 


451. Finding of coroner’s inquest—As to pre- 
vious insanity.|—Qu.: whether the coroner’s 
inquest may be given in evidence. 

If this be read [coroner’s inquest] it will have 
very little weight, for it only finds him lunatic eo 
instante, 31st, which is no conclusive evidence 
that he was so on the 29th (per Cur.).—JONES v. 
WHITE (1717), 1 Stra. 68; 93 I. R. 389. 

Annotation :—Mentd. /n the Estate of Crippon, [1911] P. 108. 

452. Reports of Chancery visitors—After death 
of lunatic.]—In an action to obtain probate of the 
will of a lunatic so found by inquisition two of her 
next of kin opposed probate on the ground of her 
insanity at the date of the will. The chairman of 
the Board of Chancery Visitors was examined on 
behalf of defts., & admitted that the reports made 
by himself & his colleagues were still in existence, 
but refused to produce them on the ground that 
he was precluded by Lunacy Act, 1890 (c. 5), 
s. 186, from making them public:—Held: the 
reports must be treated as non-existent, & no 
order could be made for their production.— 
RoE v. Nix, [1893] P. 55; 62 L. J. P. 36; 68 
L. T. 26; 9 T. L. R. 128; 1 R. 472. 

Annotation :—Mentd. Brown v. Penn (1895), 12 T. L. R. 46. 

453. Order of Master in Lunacy —Whether 
effective in colonial court.|—An order of a Master 
in Lunacy in England under Lunacy Act, 1890 
(c. 5), 8. 116, reciting that deft. was in the opinion 
of the master a person of unsound mind, though 
not so found by inquisition, and authorising his 
wife to defend the action, is admissible as prima 
facie evidence, & if uncontradicted ought to be 
regarded as sufficient evidence to justify an order 
under Ceylon Civil Procedure Code (c. 12), 8. 87.— 
HARVEY v. R., [1901] A. C. 601; 70 L. J.P. C. 
107; 84L. T. 849; 17 T. L. R. 601, P. C. 


Annotation :—Refd. Hill v. Clifford, Clifford v. Timms 
Clifford v. Phillips, [1907] 2 Ch. 236. 


Sect. 6.—EVIDENCE OF SANITY. 

454. Written reply of deaf & dumb person— 
To questions by judge.|—A party born deaf & 
dumb, attaining twenty-one, applied for possession 
of her real estate, & to have an assignment of her 
chattel estate, Lorp HaARDWICKE, C., having 
put questions to the party in writing, & she having 
given sensible answers thereto in writing, same 
was ordered.—DICKENSON v. BLISSET (1754), 1 
Dick. 268; 21 E. R. 271, I. C. 

455. Attestation—Presumption as to evidence 
of deceased witnesses.|——Towart v. SELLARS, No. 
383, ante. 

456. Documents written by alleged lunatic— 
Having reference to act in question—Notes & 
receipts.}—TOWART v. SELLARS, No. 383, ante. 








457. ———- Showing knowledge of will.|— 
WHEELER & BATSFORD v. ALDERSON, No. 241, 
ante. 

458. ——.]|—JENKINS v. Morris, No. 
216, ante. 


459. Acts of business.|—-WHEELER & BarTs- 
FORD v. ALDERSON, No. 241, ante. 

460. Idiocy.|—-BANNATYNE Uv. 
TYNE, No. 361, ante. 


BANNA- 
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Sect. 6.— Evidence of sanity. Sect. 7: Sub-sects. 1 
&2. Paris IV. & V. Sect. 1.] 
461. Particular acts—Where partial insanity 
established.|—SNook v. WatTrs, No. 385, ante. 
In case of wills.|—See Part IT., Sect. 8, sub- 
sect. 4, C., ante. 


Sect. 7.—ADMISSIBILITY OF EVIDENCE. 
SuB-SECT. 1.—IN GENERAL. 
See, generally, EVIDENCE, Vol. XXII., pp. 53 


seq. 

462. Findings of authorities— Coroner’s in- 
quest.|—JONES v. WHITE, No. 451, ante. 

463. ——— Inquisition of lunacy .|—SERGESON 
v. SEALEY, No. 436, ante. 

464. Where defence of insanity 








Where to an action against exors. on the bond of 
their testator, they plead non est factum, & set up 
lunacy as a defence at the trial, an inquisition 
taken under a commission of ‘lunacy against 
testator after the execution of the bond, finding 
that he had been a lunatic from a day antecedent 
to that, without any lucid interval, is admissible 
a v. SILK (1811), 3 Camp. 126, 
Annotations :—Refd. Towart v. Sellars (1817), 5 Dow, 231 ; 


Hill ». Clifford, Clifford v. Timma, Clifford v . Phillips, 
[1907] 2 Ch. 236; Bird wv. ‘Keep, [1918] 2K. B. "692. 


465. In action between third parties.] 
—HILL v. CLIFFORD, CLIFFORD v. Timms, CLIFFORD 
v. PHILLIPS, No. 450, ante. 

466. Report by examiners—After examina- 
tion in private.|—Re B (1891), No. 689, post. 

467. Order of master in lunacy.] — 
HARVEY v. R., No. 453, ante. 

468. Family weakness—Insanity of sister.|— 
On a question whether a person was sane at the 
time of her executing a certain deed, witnesses 
cannot be asked whether the sister of the party 
be not insane.—DoE d. MATHER v. WHITEFOOT 
(1838), 8 C. & P. 270, N. P. 
In criminal cases.|—See CRIMINAL Law, 
Vol. XIV., p. 62, No. 278. 

469. Letters written to lunatic.|—In an issue 
on the sanity of a testator, who made his will in 
1825, the devisee offered in evidence the following 
letters of deceased persons, which were found open, 
& addressed to testator, with other papers bearing 
his indorsements, in a cupboard under his book 
case in his private room; a letter dated in 1784 
from testator’s cousin with whom he was proved 
to be in correspondence in 1787; a letter dated in 
1786 from M. who desired testator to direct his 
attorney to propose terms of agreement with A. 
or W.; this letter was indorsed by testator’s 
attorney, long since deceased; & a letter dated 
1799 from the curate of testator’s parish :—Held: 
they were not admissible in evidence.—WRIGHT 
v. DoE d. TATHAM (1838), 4 Bing. N. C. 489; 5 
Cl. & Fin. 670; 6 Scott, 58; 7L. J. Ex. 340, 2 
Jur. 461; 132 E. R. 877, H. L.3; affg. (1837), 7 
Ad. & El. 313, Hx. Ch. 


Annotations : -—Mentd. Marston v. Roe (1837), 2 Nev. & 
Pp. K. B. 504: R. v. O'Connell (1844), 5 State Tr. N. 8 


When required. 




















PART III. SECT. 7, SUB-SECT. 1. 


Family weakness.) — Held: in 
a a roof of insanity, it is not competent 
to examine witnesses with regard to t 
the insanity of the relations oot the 
pay alleged to be wae Se drape 


PART IIL SECT. 7, SUB-SECT. 2. 


720; 
q. Opinion of medical witness — 


631; 


}—Cire 
culated to induce the mental condition ct. is 
of insanity at the time of the commis- 
sion of an offence may always be ad- 
mi to evidence the probability of 
such affection. Some foundation for 
probabilitx must be laid b 
medical testimony, that 
there was a , diseased mental oonditi tion. 
—R. v. HAWKES (1915), 32 W. L. R. 


9 W. W. R. 445; 
9 Alta. L. R. 182.—OAN. 


LUNATICS AND Persons oF UnsounpD MIND. 


1, 684; Cleave v. Jones (1852), 7 roti 421; Thellusson 

v. pee het O88 859), 7 a a ate Heath v. Peet 

(1874), 23 W. R. 95; peodccae &: ‘Windws (1875), L. R. 19 
q. 6 7. 


470. Evidence in former cause—As to anterior 
insanity.]|—-WELLESLEY v. VERE, No. 243, ante. 

471. Subsequent conduct—-To avoid a deed.]— 
In an action for money had & received, brought 
by the administratrix of an intestate to recover 
the consideration money for an annuity deed, 
alleged to have been executed by him when of 
unsound mind :—Held: his acts & conduct after 
the execution of the deed in question, which must 
be taken primd facie to have been duly executed, 
could not be given in evidence by pltf. for the 
purpose of avoiding that instrument. 

A man’s acts, after he has executed a solemn 
deed, cannot be given in evidence with the view 
of avoiding that deed (PoLLock, C.B.).—MOoULTON 
v. CAMEROUX (1846), 8 L. T. O. S. 278, N. P.; 
subsequent proceedings, sub nom. Moron v. 
Camrovux (1849), 4 Exch. 17, Ex. Ch. 

472. Solicitor’s accounts—To prove origin of 
instructions..|— MARTIN v. JOHNSTON, No. 475, 


ost. 
473. Decree of sanity.|—MACKINTOSH v. SMITII 
& Low#, No. 1870, post. 


SuB-sECT. 2.—MEDICAL EVIDENCE. 

Medical evidence generally, see EVIDENCE, 
Vol. XXII., p. 509, Nos. 5406-5431. 

474. Opinion of medical witness—Founded on 
evidence at trial.|—-On an issue as to the state of 
mind of a testator, a medical man conversant 
with cases of insanity cannot be asked his opinion 
as to the insanity of testator, founded upon the 
evidence given at the trial in his hearing.—Dor d. 
BAINBRIGGE v. BAINBRIGGE (1850), 16 L. T. O. S. 
245; 4 Cox, C. C. 454, N. P. 

475. Medical attendant at asylum.]— 
(1) The question being as to the sanity of testator, 
evidence of surviving medical attendant on a 
lunatic asylum in which she resided at the time of 
the making of the will, received, to show that she 
was sane, & that her continuance in the asylum 
was voluntary. 

(2) A written declaration signed by the witness 
& deceased medical attendant, certifying testatrix’s 
sanity on the day of the date of the will, not 
admitted, because the examination was not made 
in an official visit, & so the certificate was not an 
official act. 

(3) But after the lapse of thirty years, presumed 
that visits required by statute were duly paid by 
the medical attendants, & that the examinations 
were properly conducted. 

(4) General evidence of their opinion as to the 
sanity of testatrix formed on those visits admitted, 
although the scope of their official duty was rather 
as to hygiene, than as to sanity. (5) A book 
having been allowed to be referred to by pltf.’s 
counsel on cross-examination, being the accounts 
of the solrs. employed to prepare the will, entries 
therein allowed to be referred to by both parties, 





umstances cal- Yr. 





Whether conclusive.] —~ The 
not bound to accept the 
opinion of expert witnosses as to the 
pemoepiese of a certain person when it is 

opposed to testimony of observers 
who have come into dally contact 
with the person in question. We eee 
v. SHIELDS ie C.), oy pe a Ws W.R 
701; 3D. L. R. 1069.—0C 


y other 
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— In questions of 
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for the purpose of proving from whom the instruc- 
tions to prepare the will really emanated.— 
Pee v. JOHNSTON (1858), 1 F. & FE. 122, N. P. 
On a plea of insanity at the time of making a 
contract, the opinion of the medical men who gave 
certificates on which deft. was confined as insane, 
at or about the time, is only evidence for the jury, 








who must judge of the grounds on which it was 
formed.—LOVATT v. TRIBE (1862), 3 F. & F. 9, 
N. P. 

477. Medical certificate—- When examination 
not on official visit.|—-MARTIN v. JOHNSTON, No. 
475, ante. 

In criminal cases.|——See CRIMINAL Law, Vol. 
XIV., p. 63, Nos. 280-285, 288. 


Part IV——The Crown as Parens Patria. 


478. Protection of lunatics by Crown.|—The 
King has the custody of an idiot not in respect 
of any seigniory, but jure protectionis suw regi, 
because his subject is not able to govern himself, 
nor the lands or tenements which he has (per 
CUR.).—TOURSON’S CASE (1610), 8 Co. Rep. 170 a; 
77 E. R. 730. 

479. ———.|—-The Crown has another juris- 
diction & that is as pater patric, as a father over 
his children. The king has a right to take care 
of infants, lunatics, & idiots, that cannot take care 
of themselves (per CuUR.).—SHAFTSBURY (HARL) 
v. SHAFTSBURY (1725), Gilb. Ch. 172; 25 EH. R. 
121; sub nom. EYRE v. SHAFTSBURY (COUNTESS), 
2P. Wms. 103; 2 Kq. Cas. Abr. 710, 755. 
Annotations :—Expld. A oe v. qingdalen College, 


(1854), 18 Bene. 233. Mentd. aay) 
Cas. temp. Talb. 58; Pomfret v. 


ot 
ond’s Case (1734), 
indsor (1752), 2 Ves. 


Sen, 472; manson Maneell (1757), Wilm. 36; A.-Q. v. 
Downing’ Saar ilm. 1; R. v. Green (1781), 3 Doug. 
K. B. 36; De Manneville v. Do Manneville (1804), 10 
oe 52; ite Long Wollesley (1831), 2 State Tr. N.S. 911; 
.-G. v. Brodie UB#0): 11 Jur. 137; Boll v. Holtby 4873) 
i R. 15 Eq. 178 
480. in respect of lunatics, idiots, & 
infants the king is bound to take care of them.... 
The Crown acts by way of analogy to the care & 
prudence of the natural parent (LoRD Harp- 
WICKE, C.).—SMITH v. SMITH (1745), 3 Atk. 304 ; 








26 Hi. R. 977, L. C. 
481. No. 684, post. 
482. ——.|—Scort v. Scott, No. 681, post. 
483. ——— Delegation to Lord Chancellor.]— 


Ex p. GRIMSTONE, No. 542, post. 

484. Custody of lunatic’s property in the Crown 
—Delegation to committee.|—Ae WALKER, No. 
172, ante. 


Part V.—dJurisdiction of Chancery Division of High Court 
of Justice. 


Srct. 1.—IN GENERAL. 

485. No jurisdiction by reason of lunacy.|— 
(1) A suit instituted by a next friend on behalf of 
a person of unsound mind, not so found by 
inquisition, becomes absolutely paralysed by a 
change in the status of pltf. If he becomes of 
sound mind there is no pretext for the continued 
intervention of the next friend; if he is found a 
lunatic by inquisition, & is thus placed under the 
protection of the Crown, the suit should be con- 
tinued only with the sanction of the ct. in Lunacy. 

(2) Orders of the Ct. of Ch. obtained by a solr. 
who has officially instituted such a suit give him 
no protection, & he will have to pay the costs of 
unnecessary inquiries made under such orders. 
But if, on the person of unsound mind being 
found lunatic by inquisition, the solr. can satisfy 
the Ct. in Lunacy that he has acted bond fide for 
the benefit of the lunatic, that Ct. will reimburse 
him out of the lunatic’s estate. 

(3) Every proceeding taken in the suit after 


from general peculiarities in the 
manner, speech, behaviour & letters 


of ae cane dnnetle should be drawn rotectin. 
by for themselves, & they ARTIN (1854), 2 
should: eh e ded by the options 322.—CAN. 


formed by medical witnesses.—MOR- 





RISON v. MACLEAN’S TRUSTEES (1862), the Crown—D 
ge Dunks (Ce at home) baer Wa Ga, ae (LORD) 
Jur. 311; ga. (EGS), Macph. (Ciro of Parl. Rep. 515.—IR. 
Sess.) 42, H. I..—SCO 484 il. —_— 
PART IV. 
478 i. Protection of matics by t 


Crown.) — Held: the Foviieile as the 


oppo 
Parens patria is entitled, by its in- 


herent prerogative, to the custody of 
all insane persons, for the purpose of 
the apa y—R. v. 


484i. Custody of lunatic’s property in 
ation to committee. }— 
ASE (1764), 1 Ridg. 


trust & property of a lunatic, is a 
t reposed in the King, who dis- 
by bailiff; which bailiff is 
ted by the person holding the 
great seal, by virtue of a warrant from 


the inquisition, whether or not a committee has 
been ee is irregular & void & a contempt 
of the Ct. in Lunacy. A suit on behalf of a trader 
who had become deranged, for an account against 
his agent & manager, & the appointment of a 
receiver of his stock-in-trade, etc., was instituted 
by solrs. who had occasionally acted for the pltf., 
but were not his ordinary family solrs. <A receiver 
was appointed in the suit with the concurrence of 
the family solr., who consented upon the under- 
standing that no further steps should be taken 
without notice to him. The suit was proceeded 
with without such notice. A decree directing 
accounts & inquiries was obtained, the accounts 
were taken, the chief clerk made his certificate, 
& an order on further consideration was obtained 
directing taxation & payment of the costs of suit, 
which were paid out of pltf.’s estate. Meanwhile, 
previously to the last mentioned order, pltf. was 
found a lunatic by inquisition, but no committee 
was appointed until after the said order. The 


the Crown.—fte FITZGERALD (1805), 2 
Sch. & Lef. 432.—IR. 


PART V. SECT. 1. 


Enforcement of orders in lunacy 
<< Voriation of orders of predecessor.)— 
The Lord Chancellor for the time being 
entrusted with jurisdiction in lunacy 
Imatters may vary or discharge the 
orders therein of his predecessors.-—- 
te LAWLER, Hx p. WALSH (1874), 8 
I. R. Eq. 506.—IR. 


(James) 


-}~-The care of the 


Lunacy urtaediction 
distin uton. ome au ik og of the 
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Sect. 1.—In general. Sects. 2 & 3: Sub-sects. 1 


committee with the sanction of the Master in 
Lunacy presented a petition for the purpose of 
setting aside as invalid the proceedings in the suit 
subsequent to the finding in lunacy :—Held: all 
proceedings after the appointment of the receiver 
were unauthorised & improper, & all after the 
finding on the inquisition were irregular & void, & 
the solrs. of the next friend were liable to refund 
the costs so paid out of the lunatic’s estate under 
the orders so irregularly obtained & to pay the 
costs of the petition. 

The law of the Ct. of Ch. undoubtedly is that in 
certain cases where there is a person of unsound 
mind, not found so by inquisition, & therefore 
incapable of invoking the protection of the Ct., 
that protection may be in proper cases, & if & so 
far as miay be necessary & proper, invoked on his 
behalf by any person as his next friend. But 
every person so constituting himself officially 
the guardian, committee, & protector of a person 
of unsound mind does so entirely at his own risk, 
& he must be prepared to vindicate the necessity 
& propriety of the proceedings if they are called 
in question. . . . Unsoundness of mind gives the 
Ct. of Ch. no jurisdiction whatever ... & is not 
by reason of the incompetency, but notwith- 
standing the incompetency, that the Ct. of Ch. 
entertains the proceedings .. . the Ct. can only 
exercise such equitable jurisdiction as it could 
under the same circumstances have exercised at 
the suit of the person himself, if of sound mind 
(Sin W. M. James, L.J.).—BEALL v. SMITH (1873), 
9 Ch. App. 85; 43 L. J. Ch. 245; 29 L. T. 625; 
38 J.P. 72; 22 W.R. 121, L. JJ. 

Annotations :—As to (1) Consd. Porter v. Porter (1888), 37 
Ch. D. 420; Farnham v. Milward, [1895] 2 Ch. 730. 
Refd. Halfhide v. Robinson (1874), 30 L. T. 216; Jones 
”. Lloyd (1874), L. R. 18 Eq. 265 ; Howell v. Lewis (1891), 
G1 L. J. Ch. 89; Didisheim v. London & Westminster 

Bank, {1900} 2 Ch. 15; New York Security & Trust. Co. 


v. Keyser, [1901] 1 Ch. 666. As to (2) & (3) Consd. Re 
Armstrong, (1896) 1 Ch. 536. 


486. Enforcement of orders in lunacy.]—Re 
MERRALL, GREENER v. MERRALL, No. 977, post. 

Exercise of Chancery jurisdiction—In aid of 
lunacy jurisdiction.|—See Nos. 530-534, post. 


SrcT. 2.—AS TO PERSON. 

487. Jurisdiction to appoint guardian—Lunatic 
not so found.|—-WILKINSON v. WILKINSON, No. 
145, ante. 

488. |—The Ch. Div. has juris- 
diction to give directions as to the guardianship 
& maintenance of a person of unsound mind not 
so found, but will not exercise it unless the 
property is small & proceedings are not intended 
to be taken in Lunacy. 

With regard to the question, what amount of 
property was small enough to justify the exercise 
of the jurisdiction, the Legislature had provided 
an index in the provision of Lunacy Regulation 
Act, 1862 (c. 86), 8. 12, fixing £1,000 of capital or 
£50 of annual income as the ‘ small amount ”’ 
(JESSEL, M.R.).—VANE v. VANE, VANE v. VANE 
(1876), 2 Ch. D. 124; 45 L. J. Ch. 881; 34 L. T, 
613; 24 W. R. 602. 


Annotations :—Apld. Bligh v. O’Connell (1878), 38 L. T. 
217. Consd. Re Bligh (1879), 49 L. J. Ch. 56; Re Edwards 


Chancellor in matters of lunacy, is 
not derived from his jurisdiction as 
judge in the Ct. of Ch. The King 
might, by his sign manual, commit into 
any other hands the care of lunatics, 
as well as to the Chancellor. But when 











comr. in matte 


such an autherity is committed to the Cc. 
Chancellor all the powers of his ct. as 
Chancellor become applicable to the 
discharge of his cney as the King’s 
rs of lunacy.—SMITH v. 


Lunatics AND Persons oF Unsounp MIND. 


(1879), 10 Ch. D. 605. Expld. Re Brandon’s Trusts (1879), 
83 Ch. D. 773; Re Grimmett’s Trusts (1887), 56 L. J. Ch. 
419: Re Silva’s Trusts (1888), 57 L. J. Ch. 281. Mentd. 
Re Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 94. 

















489. .}—BLIGH v. O’CONNELL, No. 
519, vost. 
490. .|—Although the Cb. Div. has 


power, in the administration of the trusts of the 
property of a person of unsound mind not so 
found, to give directions for his maintenance, it 
has no jurisdiction to appoint a guardian of his 
person.—Re Burien (1879), 12 Ch. D. 364; 49 
L. J. Ch. 56; 41 L. T. 570; 27 W. RR. 876, C. A. 

491. .]|—Although the Ch. Div. has 
power in the case of a fund in ct. belonging to a 
person of unsound mind not so found by inquisi- 
tion to give directions for his maintenance, it 
has no jurisdiction to appoint a guardian of his 
person.—Re BRANDON’S Trusts (1879), 13 Ch. D. 
778; 41 L. T. 755. 


Annotations :—Expld. Re Grimmett’s Trusts (1887), 56 Ll. J. 
Ch. 419. Refd. Re Silva’s Trusts (1888), 57 L. J. Ch. 281. 


492. When jurisdiction exercised—Pro- 
ceedings in lunacy not intended to be taken— 
Property small.|—VANE v. VANE, VANE v. VANE, 
No. 488, ante. 

493. ——. —_— ——— ———.]—_ BLIGH _v. O’Con- 
NELL, No, 519, post. 

494. Jurisdiction over infant ward—Not affected 
by lunacy.|—The Vice-Chancellor of the County 
Palatine of Lancaster having declined to give 
directions as to whether an infant ward of ct. 
who was alleged to have become of unsound mind 
should or should not be kept at a lunatic asylum, 
on the ground that the ct. had no jurisdiction to 
inquire whether he was of unsound mind or not: 
—Held: the jurisdiction of the ct. over its infant 
ward was not taken away by any physical or 
mental disability to which the infant might be 
subject, & such directions ought to be given as 
to his treatment as the ct. considered to be most 
for his benefit. 

It would be very inconvenient if it was; for 
if no person took proceedings in lunacy the infant 
would be left without any protection at all. More- 
over, | am not aware that I ever heard of a petition 
in lunacy against an infant. Is there any autho- 
rity in support of the view that unsoundness of 
mind takes away the jurisdiction which exists, 
on the ground of infancy ? (JAMES, L.J.).—Re 
EDWARDS (1879), 10 Ch. TD. 605; 27 W. R. 611; 
sub nom. Re EDWARDS, M‘NEILE v. CHAMBERS, 
4&8 I. J. Ch. 233; 40 L. T. 113, C. A. 











Sect. 3.—AS TO PROPERTY. 
SUB-SECT. 1.—IN GENERAL. 

495. To order payment out of estate—In dis- 
charge of judgment debt—Though payment autho- 
rised by order in lunacy.|—The committee of a 
lunatic is personally responsible in that character 
to no jurisdiction but the Great Seal. Therefore, 
where a committee had neglected to comply with 
an order in lunacy, authorising him to make 
certain payments out of the lunatic’s estate, in 
discharge of a liability which had been established 
against the lunatic in a suit at the Rolls; an order 
pronounced by the Master of the Rolls on a peti- 
tion in the cause that the payments be made 
‘by the lunatic or the committee ’’ on or before 


Jurisdiction of Chancellor to 
order detention in asylum—Criminal 
ef A at of term of imprison- 
ment.J—Re M‘DERMOTT (1843), 3 Dr. 
ee 480; 2 Con. & Law. 293 


y 
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a given day, was discharged, on the ground that 
the application ought to have been made in the 
lunacy, & that the Master of the Rolls had no 
jurisdiction to entertain it—AmgEs v. PARKINSON 
(1847), 2 Ph. 388; 41 BE. R. 992, L. C. 

496. Property within control of Court of 
Chancery.|—A fund producing upwards of £200 a 
year, belonging to A., a person of unsound mind, 
though not so found by inquisition, was paid 
into ct. under the Trustee Relief Act. A petition 
to the Master of the Rolls for the application of 
the income towards his maintenance was refused. 
—fe Irsy (1853), 17 Beav. 334; 51 EK. BR. 1063, 

497. ——-.]—Ite MACFARLANE, No. 1019, post. 

498. Application of purchase-money — Satis- 
faction of prior charge—Payment of money under 
lunacy order.|—A purchaser under an order in 
lunacy paid his purchase-money, in the manner 
directed by the Lords Comrs. in Lunacy, disre- 
garding a charge of pltf. & a suit to enforce it, of 
which he had notice. The amount was principally 
applied to payment of the costs of the receiver in 
lunacy relating to the sale, etc. Upon a bill by 
pltf. to make the purchaser liable for not seeing 
to the due application of the purchase-money, the 
Master of the Rolls, considering himself bound by 
the order in lunacy, & as having no jurisdiction to 
alter it, retained the bill, with liberty to pltf. to 
apply in lunacy for the discharge or variation of 
the order.—Norris v. STUART (LORD) (1852), 16 
Beav. 359; 51 E. R. 817; sub nom. Morris v. 
STUART, 20 L. T. O. S. 216; 1 W.R. 4. 

499. To appoint persons to convey trust pro- 
perty—Infant & lunatic trustee.|—(1) A. gave all 
his real & personal estate & effects of what nature 
or kind socever, to C. upon trust to pay to his wife 
for her life the rents of his real estate & the interest 
on all sums due to him on mtges., bond, note or 
other security, & after her death to get in all 
debts owing to him on any security, & pay the 
same over to other persons. C. died intestate, 
leaving E. his eldest: son & heir-at-law, a person 
of unsound mind & an infant :—Held: the legal 
estate in the mtged. property passed to C., & he 
was a trustee & persons were appointed to convey 
the property comprised in the mtges. to the pur- 
chasers thereof, under ‘'rustee Act, 1850 (c. 60), 
ss. 3, 20. 

(2) It is not necessary to resort to the jurisdic- 
tion in Lunacy for such an order, but it may be 
made in the jurisdiction in Ch.—Re ARROWSMITH’S 
Trusts, He THOMPSON (1858), 27 L. J. Ch. 704; 
31 L. T. O. S. 243; 4 Jur. N.S. 1123; 6 W. R. 
642, L.JJ. 


Annotations :—-As to (2) Refd. Re Edwards, M‘Neile v- 
oe (1879), 48 L. J. Ch. 233; Re M., [1899] 1 Ch. 


500. Lunatic trustee not so found.|— 
Where the legal estate in land sold under the 
order of the ct. is vested in a person of unsound 
mind, but not found lunatic, an order may be made 
by the Lord Chancellor on a petition in Chancery, 
under the Trustee Acts, appointing a person to 
convey the legal estate so vested.—HERRING v. 
CLARK (1868), 4 Ch. App. 167, L. C. & L. J. 
Annotation :-—Refd. Re M., [1899] 1 Ch. 79. 


501. To dispense with consent of lunatic—Sale 
of lease by trustees.]—Where the interest under a 
lease made by an ecclesiastical corpn. is vested in 
trustees without power of sale, & the person 
entitled to the rents is, through unsoundness of 
mind, incapable of consenting to a sale, the order 
sanctioning such sale is to be made in Chancery 

not in Lunacy.—Re CHESHIRE (1871), 7 Ch. 
OPP: 50; 41 L. J. Ch. 208; 25 L. T. 721; 20 

»R. 49, L. JJ. 











502. Investment by trustees.|—Re T 
No. 628, post. 

508. To direct accounts & inquiries—Action by 
lunatic against agent—Where receiver appointed.| 
—BEALL v. Suiti, No. 485, ante. 

504. To transfer fund in court to account in 
lunacy-——Jurisdiction of judge in chambers.]—Re 
ARMFIELD (1889), 88 L. T. Jo. 97, L. JJ. 

505. Effect of orders in lunacy—Administration 
of estate—Lunatic debtor.|—Re SeaGeR HUuNT, 
SILICATE Paint Co. & Orr (J. B.) & Co., Lrp. 
v. Hunr, No. 1091, post. 

506. Distribution of estate—-Lunatic testa- 
trix.|—Re MERRALD., GREENER v. MERRALL, No. 
977, post. 

Appointment of new trustees.]|—See Part X., 
Sect. 10, sub-sect. 1, post. 

Vesting orders.]|—Sec Part X., Sect. 10, 
sub-sect. 2, post. 
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SUB-SECT. 2.—MAINTENANCE OF LUNATIC. 


507. Infant found lunatic abroad—When fund 
in court.]|—An infant, who was entitled to divi- 
dends of stock standing in ct., was found a lunatic 
by the laws of the United States of North America. 
This branch of the ct. made an order for payment 
of the dividends to the infant’s mother for his 
support, she undertaking duly to apply the same, 
without requiring that the fund should be paid 
to a separate account, & an application be made 
to the Lord Chancellor.—VOLANS v. CARR (1848), 2 
De G. & Sm. 242; 11 L. T. O. S. 1233; 12 Jur. 
643; 64 E.R. 109. 

Maintenance of lunatic generally, see Part TX., 
Sect. 2, post. 

508. Lunatic not so found—When fund in 
court—Jurisdiction to order purchase of govern- 
ment annuity.|—Davigs v. Davigs, No. 1012, post. 

09. -.|—-Where an order had 
been made by the late Vice-Chancellor of England 
directing the purchase of an annuity for the 
benefit of a lunatic, the Vice-Chancellor consented 
to hear a petition in reference to that order. _ 

As the order for the purchase of the annuity 
was originally made by the Vice-Chancellor of 
Kngland, I will hear this matter... . I think | 
may safely follow that authority [Davies v. Davies, 
No. 1012, post]; it seems to me precisely the same 
case as the present (KINDERSLEY, V.-C.).—te 
BINGLEY’s TRUST (1853), 22 L. T. O. S. 166. 

910. Jurisdiction to order payment of 
capital—Necessity for security..—Symgs v. LEE, 
Ex p. Bong, No. 514, post. 

511. ———- ——- ——_.]—_Itc BRANDON’s Trusts, 
No. 491, ante. 

51 

















-|—The Ch. Div. has juris- 
diction to order maintenance of a person of un- 
sound mind not so found by inquisition, out of the 
capital as well as out of the income of his property. 
—Re TuUER’s WILL Trusts (1886), 32 Ch. D. 39; 
55 L. J. Ch. 454; 54 L. T. 910; 34 W. Rt. 751, 
Annotation :—Distd. Re Grimmett’s Trusts (1887), 56 L. J. 

Ch. 419, 

518. ——_— ——-- Jurisdiction to order payment 
of income.]—Re Turr’s WiLL Trusts, No. 512, 
ante. 

514. To husband.]|—A fund 
in ct., belonging to a married woman, who is a 
lunatic, will not be paid to her lusband uncon- 
ditionally. The ct. will, however, make an order 
for payment of the dividends to the husband ; 
& it will also order a transfer of the stock to him 
upon his giving a security, approved by the chief 
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Sect. 3.—As to property: Sub-sect. 2. 
Sect. 1: Sub-sects. 1 & 2.) 


clerk, either upon property or personally with 
sureties, to replace the stock when so directed by 
the ct.—SymEs v. LEE, Ka p. BONE (1857), 26 
L. J. Ch. 665; 29 L. T. O. S. 87. 

615, ——- ——- To relations having charge 
of lunatic.]—An idiot, aged twenty-nine, not found 
lunatic by inquisition, lived with a brother & 
sister. The income of his property was about 
£220 per annum. Of the capital a sum of £4,446 
3 per cent. Consols had been paid by trustees into 
ct. under the Trustees’ Relief Act. The brother, 
as the next friend of the idiot, petitioned for pay- 
ment of the dividends of the fund to them, the 
brother & sister, so long as the idiot should reside 
with them. Their lordships did not require a 
commission to be issued; but granted the prayer 
of the goa the brother & sister giving an 
undertaking to apply the dividends for the benefit 
of the idiot.—Re BURKE (1860), 2 De G. F. & J. 
124; 29 L. J. Ch. 608; 2L. T. 587; 24 J. P. 659; 
oO ouE. N. 8S. 717; 8 W. R. 534; 45 BH. R. 669, 
Annotation :—Refd. Re Taylor (1861), 2 De G. F. & J. 125. 

516. To wife.|—On a petition 
by a person of unsound mind not so found, who was 
married but had no children, & whose sole pro- 
perty consisted of a fund in ct., for payment of 
the whole income of the fund, amounting to £212 
per annum, to the wife of petitioner, the ct. made 
an order as asked, upon the undertaking by the 
wife to apply the income for the maintenance, 
comfort, & support of petitioner.—Re SILva’s 
Trusts (1888), 57 L. J. Ch. 281; 58 L. T. 46; 36 
W. R. 366. 

517. —-  —— Trust property.|] — Re 
CARR’S TRUSTS, CARR v. CARR, No. 1258, post. 
BARKER’S 


Part VI. 

















LuNATICS AND PERsoNS oF UNsouND MIND. 


519. ——- ——— Property small—-Lunacy pro- 
ceedings undesirable.|}—The Ch. Div. has jurisdic- 
tion to give directions as to the application of a 
fund in ct. for the benefit of a person of unsound 
mind not so found, & for the appointment of a 
guardian, where the property is small, & proceed- 
ings in lunacy are not desirable.-—BLIGH v, O’CON- 
NELL (1878), 38 L. T. 217; 26 W. R. 311. 

520. .]—The Ch. Div. has no jurisdic- 
tion to direct the application of the property of a 
person of unsound mind, not so found, for his 
maintenance unless there is either money belong- 
ing to him in ct., or the ct has control over his 
property by reason of there being an action or 
some other proceeding pending relating to the 








property.—Re Grimmerr’s Trusts (1887), 56 
L. J. Ch. 419. 
521. ——— Where issue of commission unlikely 


—Though property exceeds one thousand pounds.| 
—VANE v. VANE, VANE v. VANE, No. 488, ante. 

522. In administration of trust.|—Re 
Buiau, No. 490, ante. 

523. .|—A married woman who was 
of unsound mind, but not so found by inquisition, 
was entitled for her separate use to the income of 
certain trust funds. Her written consent was also 
required to the investments by the trustees. Upon 
a petition under Trustee Relief Act, 1859 (c. 35), 
8. 30, for the advice of the ct.:—Held:; the ct. 
had jurisdiction to entertain the petition; the 
whole income might be paid to the husband on 
his undertaking to apply it to the maintenance 
of the wife, & her consent to investments might 
be dispensed with.—Re T (1880), 15 Ch. D. 
78; 29 W. R. 42. 

524. —— Where property in control of court.|— 
Re GRIMMETY’S Trusts, No. 520, ante. 

525. Whether payment will be ordered to two 
persons successively.|—-VARNEY v. HILL (1846), 6 
L. T. O. S. 450. 














Part VI.—durisdiction in Lunacy. 


Sect. 1.—THE JUDGE IN LUNACY. 
SUB-SECT. 1.—IN GENERAL. 


See Iunacy Act, 1890 (c. 5), ss. 108, 110, 116 
(4), 1385-138, 141; Lunacy Act, 1891 (c. 65); 
Lunacy Act, 1908 (c. 47); Lunacy Act, 1911 
(c. 40); Lunacy Act, 1922 (c. 60); Trustee Act, 
1925 (c. 19), ss. 54, 70, Sched. II. ; Settled Land 
Act, 1925 (c. 18); Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 3 (1): Rules 
in Lunacy, 1892, rr. 11, 16-20, 22,28; Rules in 
Lunacy, 1925, rr. 10, 138-21. 

526. Cannot make title—Lunatic’s leasehold 
estate.|—The Lord Chancellor cannot make a 
title to a lunatic’s leasehold estate, but will direct 
the usual reference to the master if the purchaser 
states his willingness to accept the title.—Re 
H ALFORD (1837), 1 Jur. 524, L. C. 

527. Jurisdiction to transfer funds—Without 
reference to lunacy commissioners.|—Re Coss 
(1844),2 L. T. O. S. 305, L. C. 


528. Jurisdiction to apply lunatic’s property— 
PART VI. SECT. 1, SUB-SECT. 1. 


528i. Jurisdiction to apply lunatic’ 
roperty—For maintenance of lunatio— 


directing inquiry—Where pro- ilunatic.—Re RUTLE 
perty small.|—Where the oun e of WALL (1827), 1 Mol. 4.—IR. 
small amount, the ct. will decide, d. Jurtsdicti 
without putting the estate to the ship.]J—The ct. 


expense of a reference to the master, 
whether the application of money 
sought for is for the benefit of the 


ion to dissolve partner- 
has not jurisdiction 


For maintenance of lunatic—Without directing 
inquiry—-Where property small.|—The power 
given to the Lord Chancellor, by Lunacy Regula- 
tion Act, 1862 (c. 86), s. 12, extended by Lunacy 
Regulation Amendment Act, 1882 (c. 82), s. 3, 
to make an order for the application of the pro- 
perty of a person of unsound mind for his main- 
tenance or benefit, when the property is below 
a specified amount, without directing any inquiry 
under a commission of lunacy, ought not, even if 
the jurisdiction extends in cases in which the 
alleged lunatic appears & denies unsoundness of 
mind, to be exercised in such cases.—Re LEES 
(1884), 26 Ch. D. 496; 53 L. J. Ch. 1022; 50 
L. T. 489; 32 W. R. 1005, C. A. 

See, generally, Part IX., Sect. 2. 

529. Effect of Lunacy Act, 1890 (c. 5), 
s. 299.]—Above sect., which enables a justice to 
order the application to the expenses of main- 
tenance of a lunatic chargeable any union or 
local authority of any property of the lunatic 
more than sufficient to maintain his family, if any, 





under Lunacy Statute, No. 309, s. 164, 
to dissolve a perncrenp upon an 
application on behalf of a lunatic 
partner, but only upon the Sppioeen 
of the other partners.— Re ANDERSON 
(1878), 4 Vv. ° R. (Kq.) 103.—AUS. 


e. Jurisdiction to order realisation 


DGE, Hz p. BARN- 


Part VI.—JURISDICTION IN LUNACY. 


does not affect the jurisdiction of the Ct. in 
Lunacy as to the application of the lunatic’s 
property. ' 

A man who vas taken in charge as a wandering 
lunatic, & placed in a pauper lunatic asylum, had 
in his possession a sum of about £337. His only 
other property was a £10 share in a co-opera- 
tive society & some furniture of small value. He 
had carried on business as a market gardener. He 
had not been found lunatic by inquisition. He 
was sixty-four years of age & his wife was sixty. 
He had a daughter aged twenty, who lived with her 
mother, & seven grown-up sons, who did not 
contribute to their mother’s support :—Held: the 
discretion of the ct. as to the application of the 
lunatic’s property would be properly exercised by 
allowing out of the fund, the capital being used 
for the purpose, the sum of £26 a year to the 
guardians as the cost of his maintenance in the 
asylum, & the sum of £25 a year to the wife, & 
an order was made accordingly. Semble: after 
the making of the order the lunatic would no 
longer be in the position of a pauper lunatic.— 
Re Tyt, [1900] 1 Ch. 249; 69 L. J. Ch. 153; 81 
L. T. 7438; 48 W. R. 276; 44 Sol. Jo. 175, C. A. 


Annotation :—Refd. Gloucester Union Grdns. v. Gloucester 
Industrial Co-op. Soc. (1907), 96 L. T. 168. 


580. Chancery jurisdiction—Exercise in aid of 
lunacy jurisdiction.|—The letter of the Lord 
Chancellor requesting the judges of the Ct. of 
Appeal sitting in Lunacy to act as additional 
Judges of the Ch. Div. is not limited to petitions 
under the ‘Trustee Acts, but applies to all applica- 
tions in Lunacy which require also an exercise 
of the jurisdiction of the Ch. Div.—Re Puiarr 
(1887), 36 Ch. D. 410; 57 L. J. Ch. 152; 57 L. T. 
857; 36 W. R. 273, L. JJ. 


Annotations :— iid. Re Blake (1895), 72 L. T. 280. Refd. 
Fe Farnham (No. 2), [1896} 1 Ch. 836. 











531. -]|—Re BARBER, No. 15, ante. 

532. ——~ ——— Costs of petition against Parlia- 
mentary bill.|—Re BLAKE, No. 1215, post. 

5338. —— Transfer of funds in Chancery 


Court.|—Where part of the lunatic’s property 
consisted of a fund paid into ct., in the Ch. Div., 
by trustees under Trustee Relief Act, the ct. 
sitting in lunacy & acting also under the Lord 
Chancellor’s request as judges of the Ch. Div., 
made an order on a petition entitled in lunacy 
in the Ch. Div., & in the matter of Trustee Relief 
Act, for transfer of the funds to the account of 
the lunatic.—Re TATE (1882), 20 Ch. D. 135; 47 
L. T. 2, L. JJ. 

534. ——.] 
88 L. T. Jo. 97, L. JJ. 

535. Conflict of jurisdiction with other courts— 
Action in county court—Claim by medical man for 
expenses of examination.|—-Lunacy Regulation 
Act, 1862 (c. 86), s. 11, in substance provides that 
it shall be lawful for the Lord Chancellor to order 
the costs, charges, & expenses of & incidental to 
the presentation of a petition for a commission in 
the nature of a writ de lunatico inquirendo, or for 
any order of inquiry under the Lunacy Regula- 
tion Act, 1853 (c. 70), & to the prosecution of any 
inquiry on such commission or order, to be paid 
either by the party who has presented the peti- 











Re ARMFIELD (1889), 


of personal estate.}—The ct. may under 
Lunacy Act, 1890, s. 180, when giving 
orders in the respect of the manage- 
ment of a lunatic’s estate, direct the 
Victorian Committee to realise the 
personal estate & romit the proces 
0 the committee of the lunatic’s 
residence & domicil.—Re DICKSON 
(1899), 24 Vv. L. R. 818.—AUS. 


f. Jurisdiction exercisable in chambers.] 


inguirendo ; 


——CAN. 


application for a commission de lunatico 
} the orders of June, 1853, 
giving to him authority to act in such h 
@ matter.—Re STUART (1853), 4 Gr. 44. 


g. Commencement of 
—The ct. has no jurisdiction over 
lunatics or their estates or their statu- 
tory committee, until 
claring insanity had been made.— 
—A judge in chambers granted an Re MONTGOMERY EstTaTE (1912), 23 
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tion, or by the party opposing it, or out of the estate 

of the alleged lunatic, or partly in one way & partly 

in another; & that such order shall have the effect 
of an order for the payment of money made by the 

Ct. of Ch. 

An inquiry having been ordered under Lunacy 
Regulation Acts whether or not deft. was of un- 
sound mind, pltf., a medical man, was employed 
by deft.’s solr. to examine deft., for the purpose 
of giving evidence of his sanity at the inquiry. 
Pitf- accordingly did so, & attended & gave evi- 
dence at the inquiry, but notwithstanding such evi- 
dence deft. was found to be a lunatic. Pltf. sub- 
sequently brought an action in the county ct. 
against deft. for his charges in respect of the ser- 
vices so rendered by him, but was nonsuited on 
the ground that he could not recover such charges 
without an order under the above sect. :—Held: 
the sect. did not take away or affect pltf.’s right 
of action, assuming the action to be in other re- 
spects maintainable, & therefore that the nonsuit 
was wrong & there must be a new trial. 

If it be shown that deft. B. was a lunatic when 
pltfi. was employed, then I think that in order to 
succeed pltf. must show that his employment was 
a necessary (LORD ESHER, M.R.).—BROCKWELL v. 
BULLOCK (1889), 22 Q. B. D. 567; 58 L. J. Q. B. 
289; 53 J P. 405; 37 W. R. 455; 5 T. L. R. 
362, C. A. 

Annotations :—Consd. Re Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 94; Re Farnham (No. 2), [1896] 1 Ch. 836; 
Re Clarko, [1898] 1 Ch. 336. Refd. Re Watson, Stamford 
eee v. Bartlett, [1898] 1 Ch. 72; Re J., [1909] 1 Ch. 

Jurisdiction of Chancery Court.|—See 

Part V., ante. 

Jurisdiction of Bankruptcy Court.]—See 

BANKRupPtTcyY, Vol. IV., p. 30, Nos. 243-246, 250. 
Jurisdiction to refuse commission.|—See Part 

VII., Sect. 2, sub-sect. 2, post. 

Jurisdiction to appoint new trustees & make 
vesting orders.|—See Part IX., post. 

Appeals from judge in lunacy.|—See Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), s. 26 (c). 


SUB-SECT. 2.—PRINCIPLES GOVERNING 
EXERCISE OF J™RISDICTION. 


536. Maintenance of lunatic to be insured.]|— 
(1) Qu.: whether Geo. 2, c. 10, extends to lunatics 
at large, or confined to such of whom the custody 
has been granted under the Great Seal. 

(2) Where one declared a lunatic at Hamburg, 
& a curator appointed there, the Lord Chancellor 
ordered both the lunatic & the curator to join 
in the conveyance. 

(3) In cases of lunacy, the first care of the ct. 
is the maintenance of the lunatic; & after that, 
it is a rule never departed from, not to vary or 
change the property of the lunatic, so as to affect 
any alteration as to the succession of it (LoRpD 
HARDWICKE, C.).—Hx p. ANNANDALE (MAR- 
CHIONESS) (1749), Amb. 80; 27 H. It. 50, L. C. 
Annotations :—As to (1) Refd. Didichcim v. London & West- 

minster Bank, [1900] 2 Ch. 15. As to (3) Consd. Oxenden 


v. Compton (1793), 2 Ves. 69; A.-G. v. Ailesbury (1887), 
12 App. Cas. 672. 


O. W. R. 342; 4 0. W. N. 308; 6 
D. L. R. 912.—-CAN. - 
. Termination of jurisdiction — 
Death of lunatic.|}—The jurisdiction in 
lunacy terminates with the life of the 
erson found a lunatic, & no order can 
made afterwards, except orders 
incidental to the authority to make the 
receiver account & take the fund into 
safe oustody.—Re BARRY (1828), 1 
Mol. 414.— IR. 


urisdiction.} 


an order de- 
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Sect. 1.—The judge in lunacy: Sub-sect. 2. Sects. 
2&8. Pari VII. Sects. 1&2: Sub-sect. 1, 
A. & B.) 


537. Dealings with lunatic’s property—Lunatic’s 
benefit first consideration.|—Timber being felled on 
a lunatic’s estate by the committee, by order of the 
ct., the produce is personal estate of the lunatic. 
Bill by the heir at law for the money, dismissed. 

The general rule is, that what is done be for 
the benefit of the lunatic ; but this is not to be pur- 
sued by unnecessary alterations; the order being 
made & in full force the persons entitled after the 
lunatic must take it as they find it & have no 
equity between them (Lorp LOUGHBOROUGH, C.). 
—OXENDEN v. COMPTON (LORD) (1798), 4 Bro. 
C. C. 231; 2 Ves. 69; 29 E. R. 868, L. C.3 sub- 
sequent proceedings, sub nom. COMPTON (LORD) v. 
OXENDEN, 4 Bro. C. C. 397, L. C. 
Annotations :—Apld. Compton v. Oxenden 

261. Distd. He Leeming (1861), 3 L. T. _. Consd. 

A.-G. v. Ailesbury (1887), 12 App. Cas. 672. Refd. He 

Smith (1874), 10 Ch. App. 79; #e Freer, Freer v. Freer 

(1882), 22 Ch. D. 622; Re Pickard, Turner v. Nicholson 

(1885), 53 L. T. 293; Re Sefton (1898), 78 L. T. 765; 

Fe Gist, [1904] 1 Ch. 398. Mentd. Cooke v. Dealey (1855), 

22 Beav. 196; Dyer v. Dyer (1865), 34 Beav. 504; 

Steed v. Preece (1874), L. R. 18 Eq. 192. 

588. .|—A lunatic was tenant for 
life of certain real estates, including the advowson 
of a rectory. <A lease of this property had been 
granted by order of the ct. for ninety-nine years, 
if the lunatic should so Jong live. This lease had 
become vested in a person who was also first 
tenant in tail in remainder expectant on the death 
of the lunatic without issue male. The lunatic 
was over eighty years of age, & had never had any 
issue. The first tenant in tail in remainder wish- 
ing to sell the next presentation to the rectory 
presented a petition praying the ct., as protector 
of the settlement, to consent to the barring of the 
entail of the advowson :—Held: the ct. ought not 
to interfere, as the application was not made for 
the benefit of the lunatic’s estate.—Re THARP 
(1876), 3 Ch. D. 593; sub nom. Re Tuorr, 35 L. T. 
293, L. JJ. 

539. -J|—(1) The principles on which 
the ct. acts in dealing with the property of lunatics 
under its care are not open to question. The lead- 
ing principle, the paramount consideration, is the 
interest of the lunatic (LORD MACNAGHTEN). 

(2) Consistently with that principle it is settled 
that in the ordinary course of managing a lunatic’s 
estate, the ct. pays no regard to the interests or 
expectations of those who may come after, but it 
is equally well settled that in matters outside the 
ordinary course of management, it is the duty of 
the ct. so far as may be possible not to alter the 
character of the lunatic’s property, or to interfere 
with any rights of succession (LORD MACNAGHTEN). 
—A.-G, v. AILESBURY (Marquis) (1887), 12 App. 
Cas. 672; 57 L. J. Q. B. 83; 58 L. T. 192; 36 
W. R. 737, H. L. 

Annotations :—4As to (1) Apld. Re Gist, [1904] 1 Ch. 398. 
As to (2) Refd. Re Alston, Sinclair v. Willes, (1917] 2 Ch. 
226. Generally, Refd. Re Sefton (1898), 78 L. IT. 765. 
Mentd. Re Cleveland’s 8. E., [1893] 3 Ch. 244; A.-G. w. 
Dodd, (1894) 2 Q. B. 150. 
540. ——.|—In exercising the power 

given to the judge by Lunacy Act, 1890 (c. 5), 

8s. 118 to charge moncys expended or to be ex- 

pended under his order for the permanent improve- 

ment of the property of a lunatic upon the im- 

proved property, the judge may take into con- 

sideration, not only the benefit of the lunatic 


(1793), 2 Ves. 
686 
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m t & 
637 {. Dealings with lunatic’s 0 anagemen 


Pltt—Tamatina 


——_—~S~ ww Ld 


‘ion. }—The ct .has, under Lunacy Act, 


1914 (c. 68), 8. 12, wide powers for the 
admini 


estate of a lunatio or 
a- incompetent under sect. 37, ‘‘ for the 
maintenance or benefit of the lunatic 
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personally, but also what is fair & right as between 
his real & personal estates. 

Regard ought also to be had to the nature & 
extent of the estate & to the difficulty in drawing 
a clear line between ordinary repairs & permanent 
improvements. 

The principle on which the ct. acts in dealing 
with the property of lunatics under its care ix very 
clearly stated by LorD MACNAGHTEN in A.-G. 
v. Marquis of Ailesbury, No. 539, ante, where he 
said: ‘‘ The leading principle, the paramount 
consideration, is the interest of the lunatic ’”’ 
(STIRLING, L.J.).—Re Gist, [1904] 1 Ch. 398; 73 
L. J. Ch. 251; 90 L. T. 85; 52 W. R. 422, L. JJ. 


Annotations :—Refd. Re Crozier, Cooper v. Thorneycroft 
ey 50 Sol. Jo. 206. Mentd. Tofts v. Pear] Life Assce. 
1913), 110 L. T. 190. 


541. Property not to be changed—So as to 
affect succession.|—H2 p. ANNANDALE (MAR- 
CHIONESS), No. 536, ante. 

542. J—(1) Lord Chancellor may 
make an order in lunatic’s affairs after the death 
of the lunatic. Mtge. on his estate paid off, & 
the mtge. term ordered to be assigned to attend 
the inheritance & not in trust for the next of kin. 

It was said to be the general rule that the ct. 
will not alter the lunatic’s property to the pre- 
judice of his successor, rightly understood. It is 
true that the ct. will not buy or sell land for him ; 
but in the management of the estate the govern- 
ing principle is the interest of the lunatic (LORD 
APSLEY, C.). 

The great principle upon which I have always 
conceived the ct. to act, is the immediate care 
of the lunatic. In Morrison’s case, Lord S. was 
indebted to the lunatic in £1,000 by bonds in 
England ; the committee brought an action against 
Lord S. in Scotland, but afterwards prayed the 
direction of the ct., & its assistance, on some 
doubts made in Scotland as to the right of suing. 
LORD HARDWICKE made no hesitation as to the 
order; but, on the ground, that it was for the 
benefit of the lunatic, without regard to the succes- 
see ; for the rights of the succession were altered 

y it. 

In Lord Annandale’s case, there was a motion 
not reported by Vesey ; the Scotch & the English 
next of kin opposing each other, LORD HAkbD- 
WICKE referred it to the master, to inquire whether 
it was for the benefit of the trust, the money being 
English trust money, not whether it was for the 
bencfit of the next of kin, nor whether for the 
benefit of the lunatic. 

Upon these cases, it strikes me that the ct. 
alters the succession to the personal estate, without 
regard to the interest of the next of kin, if the 
interest of the lunatic requires it. 

If so, why may not the personal estate be taken 
from the next of kin, if the immediate interest 
of the lunatic requires it, to favour the heir at law ; 
repairs may be made, new buildings, such as 
barns: if so why not restore the estate to the 
condition in which it was, by paying off incum- 
brances ? (LORD DE GREY, C.J.). 

(2) When a person is found a lunatic, the King 
alone can grant the custody of the lunatic by 
sign manual & therefore to save repeated applica- 
tions, there always is a sign manual to the Chan- 
cellor on his coming into office (LORD APSLEY, C.). 
—Hx p. GRIMSTONE (1772), Amb. 706; 4 Bro. 
C. C. 239, n.; 27 EB. R. 458, L. C. 

Bromfield (1792), 1 


Annotations :—As to (1) Consd. Hx p. 
or of his family ’’’; & these words 


ought to be construed liberally.— Re 
ery) 400. L.R. 365; 39D. L. R. 











tion of the 
erson declared 
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yes 453. Apld. Compton v. oe encen At): cue: 261. 


Expld. fay en v. Compton (179 Sa Consd. 
A.-G. Ailesbu e80), 12 alee Refd. Fe 
Sefton (1898), 78 - 765; Re Gist, 0d] ; Ch. 398. 


543. ie -G. v. AILESBURY (MAR- 
QUIS), No. 539, ante. 
See, also, Parts IX. & X., post. 








SECT. 2.—THE MASTERS IN LUNACY. 

See Lunacy Act, 1890 (c. 5), ss. 111 (1), 112; 
114; Lunacy Act, 1891 (c. 65), ss. 26 (2), 27 (1); 
Lunacy Act, 1908 (c. 47), ss. 1, 3; Lunacy Act, 
1922 (c. 60), ss. 1 (1), (2), 2 (1), (8); Trustee Act, 
1925 (c. 19), s. 54; Rules in Lunacy, 1892, r. 10 ; 
Rules in Lunacy, 1925, rr. 10, 21. 

544. Reference to master—To fix scale of main- 
tenance—Lunatic not so found.|—Reference to a 
master, to see what was proper to be allowed for 
the maintenance of a person of insane mind: no 
commission of lunacy having issued : ordered after 


consideration.—MACHIN v. SALKELD (1784), 2 
nee Se 2 Coop. temp. Cott. 198; 21 EH. R. 
18, L. C. 


Annotation :—Refd. Vane v. Vane (1876), 45 L. J. Ch. 381. 

545. Duty to report—Though lunatic 
deceased.|—-Where there is a reference to the 
master, in a case of lunacy, he shall make his 
report, although the lunatic be dead.—Ez p. 
ARMSTRONG (1791), 3 Bro. C. C. 238; 29 HB. R. 
611, L. C. 

546. Enforcement of orders — Reference to 
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judge.|—-Re Ho.LmEs (1827), as reported in Shel- 
ford on Lunatics, 2nd ed. 875, L. C. 
Annotation :—Consd. fe B : [1891] 3 Ch. 274. 

547. ——.]—A master who is holding an 
inquisition in lunacy has power to order a writ 
of attachment to issue against an alleged lunatic 
for the purpose of enforcing his attendance, but 
as a matter of convenience & discretion it is more 
desirable that he should refer such matters to say 
Lords Justices sitting in open ct.—Re B 
[1892] 1 Ch. 459; 66 L. T. 38; 40 W. R. 369 ; 
sub nom. Re BATHE, 61 L. J. Ch. 446, L. JJ. 

548. Order of attachment.]—Re B-—— 
(1892), No. 547, ante. 

549. Attendance of lunatic for examination 
—Where no jury.|— Re B—— (1891), No. 689, post. 

550. Order for examination of lunatic—Pending 
ay into lunacy.|—Re B—— (1891), No. 689, 

ost. 

551. Appointment of receiver of dividends—No 
transfer of securities into court.|—Re BROWNE, 
No. 1290, post. 

For particular powers, see Part X., post. 

















Sect. 3.—THE COUNTY COURT. 
See Lunacy Act, 1890 (c. 5), ss. 1382, 300, 338 (4) ; 
C. C. R., 1903, O. L., r. 17. 
552. Jurisdiction to make vesting order—Stock 
standing in name of lunatic—Lunacy Act, 1890 
(c. 5), s. 1382.]—Re Noyce, No. 1244, post. 


Part Vil—Judicial Inquisitions as to Lunacy. 


SEcr. 1.—WHEN REQUIRED. 


See, generally, Lunacy Act, 1890 (c. 5), ss. 94, 
95, 108 (2), 116; Lunacy Act, 1908 (c. 47), ss. 1, 2. 

Appointment of quasi-committee without in- 
quisition.|—See Part VIII., post. 


SECT. 2.—PROCEEDINGS BEFORE INQUIRY. 
Sus-sEcT. 1.—THE PETITION. 
A. In General. 
See, generally, Lunacy Act, 1890 (c. 5), ss. 90, 
96, & Rules in Lunacy, 1892, rr. 16, 18, 26, 28, 29. 
553. Two petitions presented—Priority. of first 
presented.|—Where two petitions are presented in 


PART VI. SECT. 2. 


k. Reference to master — Several 
objects — Hatate small.})— When the 
estate of a person who has been found 
a lunatic is small, the ct. will combine 
in one reference to the master all the 
usual inquiries, although the several 
objects aro in England the subjects 
of separate references.—Re DUGGAN 
(1851), 2 Gr. 622.—CAN. 


1. To appoint committee — 
Death of lunatic—No jurisdiction to 
inquire into duration of lunacy.J—When 
the ct. by order declared a person to be 
a lunatic & directed a reference to a 
master to appoint a committce :— 
Held; the master had, upon the refer- 
ence so directed, no jurisdiction, after di 
the death of the lunatic, to inquire Re M. 
whether the lunatic had in fact, some CAN 
years before his death, become of 7 
sound mind & pene of (of managing his his 


own affairs.— 
O. W. N. 282; Gor Ww. Ne 347% 33 


to act on behal 





220.—IR. 


| O. L. R. 519.—CAN. 


PART VI. SECT. 3. N.S 


CN glint desk to appoint next 
friend: }—A county ct. judge has no 
point a next friend 
of a 
sound mind not so foun 
M‘NAMEE (1910), 44 1. L. T. 112.—IR. 


n. sophie barb in asylum 
—wNot aly rap 


jurisdiction to a ap 


jurisdiction. eRe a (1912), 461. L. T. 


PART VII. SECT. 2, SUB-SECT. 1.—A. 


o. Renewal.) — An application for 
a@ commission when renewed should be Re 
osed of before the same A ae — 
LNE (circa 1858), 1 Ch. Ch 


Signature of petition.) — Held: 
thers was no substantial distinction 
between the petition of A. by her 


the same matter, the one first presented is entitled , 
to be first opened.—Re MALLORIE (1849), 1 H. & 
Tw. 4385; 47 BE. R. 1481, L. C. 

Annotation : :—Folld. Re Brookman (1849), 1 H. & Tw. 


554. Death of petitioner—Necessity for new 
petition—-No further evidence required.]—Re 
MarRTIN (1897), Halsbury’s Laws of England, 
Vol, XIX., p. 417. 


B. Who may be Petitioner. 

555. Stranger.|—A stranger may petition, but 
the next natural relation, if he desires it, & no 
objection exists, ought nevertheless to have the 
carriage of the commission (LORD HKLDON, C.).— 
Rte BEDELL cee 2 Coop. temp. Cott. 163; 47 
E.R. 1104, L. C 





guardian B., & that of B. as ae 
of A A.—McNIEL v. MCNIEL (1859), 4 
. R. (Coch.) 32.—CAN. 

q. Insufficient evidence — Whether 
petition ismissed.]—An application 
was made by pee to declare R. a 
lunatic, & petitioner, failing to produce 
sufficient medical testimony, asked for 
an order dismissing the petition. The 
ct. declined to make such order, but 
made an order declaring that the ct. 
did not see fit to make any order on the 
application.— Re RANDALL (1880), 8 
P, ae Bie AN 


— 
® 


erson of un- 
.— PALMER Vv. 


county court 


of petition.) — Re BULGER 

agin” 19 W. L. R. 573; 1 W. W. R. 
ae 21 Man. L. R. 702. "—CAN. 

——.]— Re GEORGE (1912), 22 

WL, R. 885; 8 D. L. R. 731.—CAN. 


PART VII. SECT. 2, SUB-SECT. 1.—B. 
- yi etdpaal rule — Nemes re 

_— may presen & pe 

tion: so might the A.-G.; but when 


170 


Sect. 2.—Proceedings before inquiry: Sub-sect. 1, 
B.,C., D. & E.; sub-sect. 2, A., B. & C. (a).] 


556. Relative opposing petition.|—Com- 
mission of Lunacy in a proper case granted upon 
the application of a stranger; & without regard 
to his motive: the lunatic being a natural child ; 
& his mother opposing it.—Ea p. OGLE (1808), 
15 Ves. 112; 33 E. R. 697, L. C. 

557. Creditor—Family not coming for- 
ward.]—The family of the alleged lunatic not 
coming forward, the commission may very properly 
issue on the petition of his creditors (LORD 
ELDON, C.).—Re BELL (1809), 2 Coop. temp. Cott. 
163; 47 HE. R. 1104, L. C. 

558. ——— Circumstances warranting inter- 
ference.|—This ct. will, on the application of a 
stranger, issue a commission of lunacy, where the 
particular circumstances of the case are such as 
to warrant its interference for the protection of 
the alleged lunatic’s person or property.—Re 
(1854), 23 L. T. O. S. 128, L. C. 


C. Service of Petition. 
See Lunacy Act, 1890 (c. 5), s. 90 (2); Lunacy 
Rules, 1892, r. 28. 
559. Substituted service—On solicitor of lunatic 
—Alleged lunatic unable to be found—Affidavit of 
solicitor.|—Re (1844),3 L. T. O. S. 237, L. C. 

















D. Service of Order on Petition. 


See Lunacy Act, 1890 (c. 5), 8. 96; Lunacy Rules, 
1892, rr. 28, 29. 

560. Who must be served—Husband of alleged 
lunatic—Petition by nephew without husband’s 
consent.]—The alleged lunatic is a feme coverte, 
& this is a petition for a commission of lanacy 
by her nephew, & the husband does not concur. 
Notice of executing the commission must be 
given to the husband (LorRD ELDON, C.).—Re 
REAN (1809), 2 Coop. temp. Cott. 163; 47 E.R. 
1104, L. C. 

561. Creditor.|—Before an order can be 
duly made for issuing the commission de lunatico 
inquirendo, a creditor or other person interested 
in the supposed lunatic’s estate, lodging a caveat, 
must have proper notice (LORD ELDON, C.).— 
fe BUSHNELL (1821), 2 Coop. temp. Cott. 163 ; 47 
E. R. 1104, L. C. 

562. —-_— Person interested in estate.]—Je 
BUSHNELL, No. 561, ante. 

568. The alleged lunatic.|—In its nature 
a lunacy inquisition is an ex parte proceed- 
ing, & where no caveat has been entered on his 


the petition is not by the nearest 
relations, the ct. looks at it with par- 
ticular jealousy, for it implies that the L. J. P.C. 70.—A 
persons who ought to protect him, d 
bore their duty.—Hzr p. PERSSE ‘ 

b. Stranger—Creditor.}—A commis- 
sion in lunacy is not a method for 
creditors to procure the administration 
of estates; & therefore where a creditor 











served, 


master in lunacy is sufficient.—RHe 
McLAUGHLIN, ue A. C. 343; 74 


Personal service dangerous.] 
—— Where an order was made by 
the master in chambers authorising. 
service there upon 
lunatic & the medical superintendent 
of the asylum, & the latter alone was 
use he was of opinion that 
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behalf, notice to the supposed lunatic is not in 
strictness necessary (LORD ELpon, O.).—Re 
BRAITHWAITE (1826), 2 Coop. temp. Cott. 1643; 47 
H. R. 1104, L. O. 

564. —— Order dispensing with presence of 
alleged lunatic—Step-father.}—-(1) Where an in- 
quiry was directed concerning the lunacy of an 
alleged lunatic resident abroad, & whose presence 
was dispensed with, service of the order to that 
effect was directed to be made upon her step- 
father, with whom she was living, by registered 
letter. 

(2) The question as to whether or not next of kin 
shall have ‘liberty to attend the proceedings upon 
such an inquiry is a matter of general practice, & 
is therefore left to the discretion of the master.— 
Re LANWARNE (1882), 46 L. T. 668; 30 W. R. 
759, L. JJ. 

565. Mode of service—Registered post.]|—e 
LANWARNE, No. 564, ante. 


EH. Costs. 
See Part XII., Sect. 3, post. 


SuB-SEcT, 2.—GRANT OR REFUSAL OF PETITION. 
A. Discretion of Court. 


566. General rule.|—(1) Commission of lunacy 
the subject of discretion ; regulated solely by the 
benefit of the lunatic, with reference to the care 
of his person & property : not of course, therefore 
upon the mere fact of lunacy. 

(2) The nearest relations, though opposing a 
commission of lunacy, shall have the carriage of it, 
if granted ; unless some reason to the contrary.— 
Ex p. TOMLINSON, Ex p. BROADHURST (1812), 1 
Ves. & B. 57; 35 BH. R. 22, L. C. 

567. .|—Although the evidence of un- 
soundness of mind be primd facie satisfactory, yet 
the commission does not always issue of course. 
There are several cases in which the petition must 
be set down for hearing; as where the supposed 
lunatic being married, the husband, or the wife, 
does not concur in the petition, or the party 
applying is not a relation, or a caveat has been 
lodged with the Secretary of Lunatics (LorD 
ELDON, C.).—Re TURNER (1823), 2 Coop. temp. 
Cott. 162; 47 H. R. 1104, L. C. 

568. Exercise of discretion—Benefit of lunatic— 
Protection of his person & property.|—-Ez p. 
TOMLINSON, Ex p. BROADHURST, No. 5686, ante. 

569. -|—(1) In determining 
whether it is proper that a commission of lunacy 














lunatic, he must be served with notice 
of the application, & any counsel, or 
other person he may desire to see in 
relation to the matter, must be allowed 
access to him.—Re MILLER (circa 
1860), 1 Ch. Ch. 215.—CAN, 

- -.)—An application by pe- 
tition for a declaration of lunacy was 
refused where there was no evidence 
that it had been served upon the 





the supposed 


ab Apc for an inquiry as to the 
unacy of his debtor, the cot. refused the 
ap lication. Re Burns (1876), 2 


° . R. (Kq.) 1386.—A US. 


PART VII. SECT. 2, SUB-SECT. 1.—C. 


ec. Substituted service — On master.) 
—The eoffect of New South Wales 
Lunacy Act, 1898, s. 106 (2), is that 
where personal service of a petition for 
a declaration of lunacy cannot be 
effected or is inexpedient, substituted 
service may be effected, either in 
mauner prescribed by the Rules of Ct. 
or, in special circumstances, as ma 
be ordered by the ct., & when suc 
circumstances exist service on the 


service might dangerously excite the 
former, an order was e ac pete 
with personal service & confirming the 
service Re WEBB (1906), 12 


made.—. 
O. L. R. 194; 7 O. W. R. 565.—OAN. 


e. ———.]) —- Personal service 
will only be dispensed with when it 
would be dangerous to the lunatic to 
serve him, &, to prove that, tho 
afiidavit of the medical superintendent 
of the asylum in which the party is 
confined is not sufficient without corro- 
boration.—Re BULGER (1911), 21 Man. 
L. R. 702.—OAN. 





{. Necessity for.) — Before grant- 
ing an order declaring a person a 


supposed lunatic, nor that service had 
been dispensed with.—Re BULGER 
(1911), 19 W. L. R. 673; 1 W. W. R. 


PART VII. SECT. 2, SUB-SECT. 2.—A. 


566 i. General rule.J—On a petition 
for a commission of lunacy the Lord 
Chancellor requires all the facts & 
evidence to be laid before him & a case 
to be made amounti at least to a 

robability of insanity. The mere 
ssuing a commission may produce con- 
pequenoee highly detrimental & it is 
not to issue without great circum- 
fe i p. PERSSE (1828), 1 Mol. 


Part VII.—JupiciaL Inquisirions as to Lunacy. 


should issue, the ct. is governed solely by the con- 
sideration of what is necessary for the protection 
of the person & property of the party, & has no 
regard to the possible result of the commission 
upon the validity of his antecedent acts, or to the 
motives which have actuated the proceeding. 

(2) Distinction between lunacy with lucid 
intervals, & a state of sound mind subject to 
occasional unsoundness arising from accidental 
& temporary causes.—fte J. B. (1836), 1 My. & Cr. 
588 ; 40 H. R. 482, L. C. 


Annotation :—Ase to (1) Distd. Re Whitaker (1839), 8 
L. J. Ch. 313. 


570. ——— Application not by nearest relative.|— 
Re TuRNER, No. 567, ante. 

571. Effect upon validity of antecedent 
acts.|—Re J. B., No. 569, ante. 








572. Motives for petition.|—-Re J. B., No. 
569, ante. 
573. Alien—Resident here for short time 





—Or for particular purpose.|—A commission of 
lunacy may issue against an alien. 

The domicil of the party against whom a com- 
mission of lunacy is applied for, is not material to 
the question of jurisdiction, though it may be 
material to the guestion of discretion, if, for 
instance, the party has come here for a short time 
or for a particular purpose. If an alien, who is 
resident, & possessed of property in this country, 
become insane, the Lord Chancellor has juris- 
diction to issue a commission of lunacy with a 
view to the protection of his person & Cone cies 
Re BARIATINSKI (PRINCESS) (1843), 1 Ph. 375 
13 L. J. Ch. 69; 2 L. T. O. S. 265; 8 Jur. 157; 
41 EK. R. 674, L. C. ; subsequent proceedings (1844), 
1 Ph. 442, L. C. 

Annotation :—Refd. Re B——, [1891] 3 Ch. 274. a 
Degree of insanity necessary.}|—Sce Sub- 
sect. 2, B., post. 





B. Degree of Insanity Necessary. 


ee now, Lunacy Act, 1890 (c. 5), 8. 98. 
In this case a commission was refused in respect 
of a person of merely weak understanding & 
imbecile mind. 

Lunacy is a distemper occasioned either by dis- 
orders or accident; & to one of these two cases 
were commissions at first confined ; but in some 
time this part of the prerogative, this paternal care, 
was enlarged & extended to one, who is non 
compos mentis; but here it stopped, & this at 
least, this ct. insists, must be found to entitle any 
one to & commission : & therefore though & jury 
finds, that one is incapable of managing his affairs, 
yet such a finding is not sufficient, but they must 
expressly find him to be of unsound mind. In 
the present case I allow, Lord Donegal is of very 
weak understanding & of no resolution of mind ; 
but that is not sufficient for me whereon to ground 
a commission. If I was to grant any, it must be 
that of idiocy : for no time is mentioned, when he 
was of better understanding. Beside the petition 
is in behalf of infants, whose remainder might by 
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this means be defeated : but this ct. will take care, 
that an infant shall never be hurt by any proposal 
that may be made in his name. It is objected, 
that there must be a very large personal estate at 
death of Lord Donegal, & if the commission is not 
granted, he may dispose of it by will; but fraud 
& imposition upon weakness is a sufficient ground 
to set aside a will of real, much more of personal 
estate; & yet such weakness is not sufficient to 
ground a commission (LORD HARDWICKE, C.).— 
DONEGAL’sS (LORD) CASE (1751), 2 Ves. Sen. 408 ; 
28 BH. R. 260, L. C. 

SO: :—Refd. Blachford v. Christian (1829), 1 Knapp, 


575. Incapable of managing own affairs.] — 
To support a commission in nature of a writ de 
lunatico inquirendo it is sufficient, that the party 
is incapable of eras his own affairs.— 
GIBSON v. JEYES (1801), 6 Ves. 266; 31 H. R. 
1044, L. C. 


Annotations : -—Mentd. Morse v. Royal (1806), 12 Vos. 355 ; 
Cane v. Allon (1814), 2 Dow. 289; Adamson v. Evitt 
(1830), 9 L. J. O. 8. Ch. 1; Hunter v. Atkins (1834), 
Coop. temp. Brough. 464; Dent v. Bennett (1839), 4 
My. & Cr. 269; Edwards v. Mevrick (1842), 2 Hare, 60; 
Cooke v. Lamotte (1851), 15 Beav. 234; Hogbton v, 
Hoghton (1852), 15 Beav. 278 ; Holman v. Bosnee ee 4), 
4 De G. M. & G. 270; Barnard v. Huber ret) 

L. T. O. S. 152; Savery v. King (1856), 5 H. Okat 
Waters v. Thorn (1856), 22 Beav. 547; Hanon eo 
Fesemeyer (1858), 3 De G. & J. 13; Gresley v. Mousley 
(1859), 4 De G.& J. 78; Smith v. Kay (1859), 7 H. L. Cas. 
jot King v. Anderson Cet: Poe W. RR. 196; Pisani 
. A.-G. for Gibraltar (1874), L. R. 5 P.C. 516: Widgery 
. Tepper (1877), 38 L. a 434; ‘Jorlanger v. New Sombrero 


Phosphate Co. (1878), SAPD. Cas. 1218; Lovesy vw. 
Smith (1880), 49 L. Ch Ward v. Sharp (1884), 
eae J. Ch. 313; Plowright v. Lambert (1885), 52 aie 


puedys s Trustee v. Poard ASD), 33 Gh Dd. 
Readdy v. Prendergast age 767; Liles v 

Terry (1895), 12 T’. L. 26: ‘Vaginas Nitrate Co. v. 

Lagunas Syndicate, 18997 2 Ch. 392; Bischoff’s Trustee 

. Frank (1903), 89 L. T. 188; Moody v. Cox & Hatt, 

(1917} 2 Ch. 71; Re Rogerstone Brick & Stone Co., 

Southall v. Wescomb, [1919] 1 Ch. 110. 

576. Imbecility of mind to extent of “in- 
capacity.|—-The commission of lunacy is not con- 
fined to strict insanity; but is applied to cases 
of imbecility of mind, to the extent of incapacity, 
from any cause; as disease, age, or habitual 
intoxication.— RIDGEWAY v. DARWIN (1802), 8 
Ves. 65; 32 BE. R. 275, L. C. 


Annotations :—Consd. Hx p. Cranmer (1806), 12 Vos. 445; 
oe oles (1827), 4 Russ. 182. Refd. Re Clarke, [1898] 
ie 


577. Delusion upon one point.|—Re MITCHELL 
(circa 1820), cited 3 L. T. O. S. at p. 485, L. C. 
Attias :—Refd. Re Dyce Sombre (1844), 3 L. T. O. S. 

de 


578. Mind affected merely by age & infirmity.]— 
Ex p. CRANMER, No. 1, ante. 
579. -——.|—Re WILSON, No. 611, post. 





C. Against Whom. 
(a) In General. 

580. Person found lunatic abroad—Property 
situate abroad—Resident in England—Accom- 
panied by committee.|—A person, found a lunatic 
in Jamaica, where his property is situated, comes to 
England accompanied by one of his committee : 
a commission of lunacy ought to issue against him 


572i. Hzercise of discfetion—Motives 

for ee .J—Where a petition to have 

d a lunatic Pik presented by 
Bas ofhis daughters, & it appeared that 
it was presented with a view to attack 
a disposition which C. had made of his 
estate in favour of another daughter, 
the petition was dismissed.—Re CLARK 
(1892), 14 P. R. 370.—CAN. 

672 ii. ——.]}—A commission of 
lunacy refused, where the sone aia 
not require the protection of the ot. 
either for himself or his property ; tho 





oleee of petitioner being to obtain a 
maintenance out of the estatc.—Re 
ge (1846), 3 Jo. & Lat. 571.—IR. 


Application by Crown — 
de jinding of sanity.j—When a com- 
mission issued, & the inquisition return 
found the person not to be of unsound 
mind, the Crown cannot, in right of 
the prerogative, issue a commission to 
try weet the ey was of sufficient 
madera ane manage himself & 
R0CHFORT v, ELY (LORD) 
cL 1 Tide. Parl. Rep. 524.—IR. 





PART VII, SECT, 2, iadinegese 2.—B. 


575i. Incapable of ma own 
affairs.|—The jurisdiction on af des Hh o Chan 
cellor to grant a commission in the 
nature of a writ de lunatico wnquirendo, 
is not confined to cases of mere lunacy ; 
the ct. will extend its protection where, 
from imbecility of mind, the party is 
incapable of managing his own affairs. 
eres PONSGHAN (1846), 3 Jo. & Lat. 
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Sect. 2.—Proceedings before inquiry : Sub-sect. 2, C. 
(a), (b), (c) & (d), & D.; sub-sect. 8, A. & B.]) 


here.—Re HoustToun (1826), 1 Russ. 312; 38 


E.R. 121. 
aan :—Refd. Johnstone v. Beattie (1843), 10 Cl. & 


581. Criminal lunatic.|—The Chancellor has 
jurisdiction to issue a commission de lunatico in 
respect of a criminal lunatic, notwithstanding the 
custody of such persons is within the absolute 
discretion of the Crown under Criminal Lunatics 
Act, 1800 (c. 94), for their property will still have 
to be administered in lunacy.—Re PEARCE (1843), 
2L.T. 0.8. 114; 8 Jur. 89. 


(6) Infants. 

582. Jurisdiction to grant.]—HOoODSELL’s CASE 
(1743), cited in Amb. at p. 1103; 27H. R. 71. 

583. Whether infant sufficiently protected 
in Chancery.|—Re Epwarps, No. 494, ante. 

5 Whether sane at time of marriage.|/— 
(1) Distinction between the jurisdiction of the 
Ct. of Ch. & that in Lunacy, under a special warrant 
from the Crown, usually intrusted to the Keeper 
of the Great Seal. 

(2) Traverse of a verdict of unsound mind under 
a commission, being the right of the party, cannot 
be refused; & prevents the Crown’s taking the 
custody, & consequently allowing the costs of 
the proceedings, however meritorious ; but they 
were given out of a fund of the lunatic’s, in ct., in 
a cause, on the principle, on which the ct. protects 
persons in a state of incapacity, though adult, & 
not objects of a commission ; assigning guardians, 
etc. The costs of the traverse also, though not 
of course, allowed ; the lunatic having been per- 
ee herself to traverse after a personal examina- 

ion. 

(3) The Keeper of the Great Seal usually the 
person, to whom the care of lunatics is intrusted. 

(4) The private examination for the purpose of 
a traverse of a verdict of Lunacy under a com- 
mission is merely to ascertain the wish of the party 
to exercise the right of traverse. 

(5) Verdict of unsound mind equivalent to 
idiocy or lunacy but mere incapacity to manage his 
affairs will not alone support the commission. 
Incapacity to comprehend the most simple pro- 
position of figures evidence of unsound mind: to 
be estimated with reference to age, situation, etc. 

(6) Right of alienee of lunatic to traverse. 

(7) Jurisdiction to direct inquiry as to the 
marriage of an infant; whether of sound mind at 
the tine & whether for the infant’s benefit that a 
commission should issue.—SHERWOOD v. SANDER- 
SON (1815), 19 Ves. 280; 34 EF. R. 521. 

Annotations :—As to (2) Refd. Re Bridge (1841), Cr. & Ph. 

338 ; Nelson v. Duncoinbe (1846), 9 Beav. 211; Tayler v. 

Tayler (1851), 3 Mac. & G. 426; Re Loveday, Hz p. 


Loveday (1852), 1 De G@. M. & G. 275; Vane v. Vane 
(1876), 34 L. T. 613. 











(c) British Subject out of Jurisdiction. 
585. Alleged lunatic ordered to be brought back.] 
——-Where a lunatic had been taken out of the juris- 


diction, before the commission issued, an order | tion. | 


BULGER (1911), 19 W. L. RR. 573; 
1 W. W. ih. 248; 21 Man. L. I. 702.— 


PART VIJ. SECT. 2, SUB-SECT. 2.— 
C. (c). CAN. 

589 i. Commission isgued.|—Where an 589 ii 
alleged lunatic is resident out of the ) 
jurisdiction of the ct. to which applica- 
tion is made for a declaration of lunacy, 
but is alleged to possess proporty in the 
jurisdiction the ct. has power, in a 
roper case, to make a declaration of 
unacy, & to appoint a committee of 
the lunatic’s estate in the jurisdiction. 





Ir. L. 


-} — A commission of 
lunacy ordered to be issued against a 
person absent in a foreign country, 
when it appeared, that he was declared 
a lunatic according to the law of that 
sah at a aa egy v. OLIVER (1834), 3 
2EC. N. Ss. 14.—IR. 


k. Commission not issued — Luna- 
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was made that she should be brought back to 
England.—Re WYKEHAM (1823), Turn. & R. 537; 
37 E. R. 1207. 

586. .|—A person of unsound mind, 
resident in a foreign country, & who has property 
in this country, will be ordered to be brought here 
that a commission of lunacy may be issued.— 
Re AUSTIN (1844), 4 L. T. O. S. 109. 

587. .|—Upon petition for inquiry into 
the alleged lunacy of A., who was resident in 
Australia, but whose property was wholly situated 
in England, the ct. ordered an inquiry before a 
jury in Middlesex, & gave permission to the 
petitioners to take proper steps to bring him to 
England.—Re Scotr (1874), 22 W. R. 748. 

588. Commission issued—Though no ‘property 
in this country.|—HopsELi’s Casr (1743), cited 
in Amb. at p. 110; 27 H.R. 71. 

589. |—He p. Sourucore, No. 658, post. 

590, ——— Foreign authorities refusing to permit 
removal.]—J?e AUSTIN (1844), 4 L. T. O. S. 109. 


(d) Aliens. 
591. Jurisdiction of court—Whether residence 
here essential.|-Wte BARIATINSKI (PRINCESS), No. 

















573, ante. 

592. |—A Portuguese gentleman 
whose domicil was in Portugal, whose property, 
with a very trifling exception, was in Portugal, 


& whose wife & only child were residing there, 
became lunatic in England, & had been so for 
some years. A petition was now presented by 
some relations in England, for an inquiry as to 
his state of mind. Proceedings in lunacy were at 
the same time taken in Portugal by his wife, & 
the Portuguese Ct. issued a request to the English 
Cts. to inquire into his state of mind. The wife 
applied here to have an inquiry as to the time 
when the lunacy commenced, it being desired by 
the Portuguese Ct. that such an inquiry should be 
made in England :—Held: (1) 25 & 26 Vict. 
c. 86, s. 3, does not take away the power of the ct. 
to direct such an inquiry where special circum- 
stances render it desirable ; (2) in the circumstances 
of the present case, such an inquiry ought not to 
be directed, as it was not required for any purpose 
of the proceedings in England, & the finding might 
affect other parties who could not effectually 
intervene in the inquiry, & yet would probably be 
treated in Portugal as concluded by _ it.—e 
SOTTOMAION (1874), 9 Ch. App. 677, L. JJ. 
Annotations :—As to (1) Refd. Re Danby (1885), 30 Ch. D. 

320; Re Burbidge, [1902} 1 Ch. 426. 

593. Alien not resident here.|—ve 
SOLTYKOFF (PRINCESS), [1898] W. N. 77, C. A. 

594. Alien temporarily resident here.| 
—There is jurisdiction to direct an inquisition as 
to the lunacy of an alien domiciled abroad who is 
temporarily resident in this country, although 
all the property of the alleged lunatic, except 
such personal chattels & cash, if any, as he may 
have brought with him, is situate abroad.—He 
BURBIDGE, [1902] 1 Ch. 426; 711. J. Ch. 271; 86 
L. T. 881; 18 T. L. R. 347, C. A. 

595. Amount of property within jurisdic- 
Re BARIATINSKI (PRINCESS), No. 573, ante. 




















tic confined in English asylum.}—The 
Lord Chancellor of Ireland will not 
grant a commission de  lunatico 
inquircendo when the personal attend- 
ance of the alleged lunatic is sought 
to be dispensed with, he being confincd 
in a lunatic asylum in England under 
medical treatment, & the circumstance 
of all his property being situated in 





Ireland will not induce the ct. to nt 
the pppoceon ae G (1850), 15 
L. Ts ry 8. 98.—IR. 
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596. —— Of trifling amount.] — Re 
SorTroMAIor, No. 592, ante. 

7 —— -|—Zte SOLTYKOFF (PRINCESS), 
[1898] W. N. 77, C. A. 

598. ——— ——— Only personal chattels & cash.] 
—Re BuRBIDGE, No. 594, ante. 

599. ——— Discretion—Inquiry not required for 
proceedings in England—Estoppel of parties unable 
to intervene.|—-Re Sotromaior, No. 592, ante. 

600. Joinder of foreign committee.] — Re 
SOLTYKOFF (PRINCESS), [1898] W. N. 77, C. A. 


D. To Whom. 
Pia generally, Lunacy Act, 1890 (c. 5), ss. 92, 94, 





vo. 

601. Both Masters in Lunacy personally in- 
terested.|—Re BRAITHWAITE (1823), Pope on 
Lunacy, 2nd ed. 49. 


Sunb-sEcT. 3.—CONDUCT OF PROCEEDINGS. 
A. In General. 

602. Given to person most likely to bring out 
truth.|— Re GREEN (1831), 2 Coop. temp. Cott. 163 ; 
47 K. R. 1104, L. C. 

603. ——-.|—Re Wess, No. 659, post. 

604. -|—(1) On a contest: for the carriage 
of a commission of lunacy, that party is selected 
who is most likely to bring out the whole truth ; 
att to which a preference is given to the nearest 
of kin. 

(2) Applications by other parties for leave to 
attend the execution of the commission are in the 
discretion of the ct., & mere relations are not 
generally allowed to do so unless they have an 
interest. 

(3) A suggestion that a party who applied for 
such leave on the ground of interest should, as 
the condition of its being granted, be concluded b 
the verdict, overruled.—/te NESBITT (1847), 2 Ph. 


245; 41 E.R. 936, L. C. 
Annotation :—As to (1) & (2) Refd. Re Richards (1852), 21 
L. J. Ch. 739. 








605. Proximity of relationship—How far re- 
garded —Where no objection exists.|—-Re BEDELL, 
No. 555, ante. 

606. |—ELx p. TOMLINSON, 
Ea p. BROADHURST, No. 566, ante. 

607. —— .|— Re WEBB, No. 659, post. 

608. .|—Re NeEspitr, No. 604, ante. 

609. Refused to relatives—No communication 
between relatives & lunatic.]—Ace CLEATOR (1845), 
5 L. T. O. 8S. 825, Ta. C. 

610. Lunatic improperly treated by rela- 
tives.|—Where the circumstances under which a 
lunatic has been kept by his relatives are such as 
to Jead the Lord Chancellor to the conclusion that 
he has not been properly treated, a stranger who 
has intervened for his protection will be entrusted 
with the carriage of the petition. Ite ANSTIE 
(1849), 1 Mac. & G. 200; 1 H. & Tw. 313; 138 
L. T. O. S. 133; 41 H.R. 1240, L. C. 

611. Improper dealing with alleged lunatic’s 
property.|—The ct. is very reluctant at issuing 
commissions in the cases of persons whose minds 
have become affected merely by age & infirmity. 

Petition presented by the son-in-law & daughter 
of the alleged lunatic, who applied for the carriage 
of the commission. The alleged lunatic was a 
person of considerable substance, & lately lived 
upon his own property. <At the instance of his 
son-in-law he sold it, & went to reside with him. 
Part of the produce of the sale the son-in-law 
borrowed, on the security of a bill of sale of his 
household furniture, & the good will of a school, 
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which he, the son-in-law, had lately established :— 
Held: a commission ought to issue to protect, 
as well his person as his property, but the ct. 
refused to trust the carriage of the commission to 
petitioners.— Re WILSON (1852), 19 L. T. O. S. 
357, L. C. 

612. Priority of presentation of petition—Gives 
prima facie right—Though later petition presented 
by wife.]|—(1) The right to the carriage of a com- 
mission in lunacy belongs primd facie to those who 
first present the petition. 

Two petitions for a commission of lunacy were 
presented, one by the wife of the lunatic, the other 
by a nephew jointly with his wife, who was the 
daughter of the lunatic by a former marriage. 
The petition of the nephew & his wife was the 
earlier in date :—Held: a wife is not entitled to 
any preference over a child of the alleged lunatic 
as to the conduct of proceedings under a com- 
mission of lunacy, & it not being shown that there 
was any impropriety on the part of the nephew & 
daughter, or that the petition of the wife was 
preferable, the conduct of the proceedings ought 
to be given to the nephew & daughter as having 
presented the earlier petition. 

(2) The fact that one of the earlier petitioners 
had accepted a power of attorney to act for the 
alleged lunatic, did not tend to deprive him of his 
primd facie right.—Re Woop (1859), 1 De G. F. 
& J.142; 20 L. J.Ch.543; 1 1L. T. 119; 243.7. 
100; 6Jur.N.8S.113; 8W.R. 70; 45 H.R. 3138, 
L. JJ. 

613. Petitioner with power of attorney—To act 
for lunatic.|—/?e Woon, No. 612, ante. 

614. Imposition of terms by court-—-On person 
having carriage.|—The ct. is at liberty to impose 
any terms on the person having the carriage of the 
commission (LORD LYNDUURST, C.).—Re WATTS 
(1844), 4 L. T. O. S. 270, I. C. 3 subsequent pro- 
ceedings, sub nom. Ne Watts, Iv p. SNooK (1845), 
1L Ph. 512, Tu. C. 


B. Contests between Ielatives. 


615. Wife & brother—Interest to carry lunacy 
further back.|—-In a competition between the 
brother & the wife of an alleged lunatic for the 
carriage of the commission, the Lord Chancellor 
gave a preference to the brother on the ground that, 
in the particular case, the wife had an interest in 
preventing the proof of the lunacy being carried 
back beyond a certain period.—-Re WHITTAKER 
(1839), 4 My. & Cr. 441; 8. J. Ch. 31835; 3 Jur. 
693; 41 BE. R. 170, L. C. 

616. Onus on more remote to show 
cause.|—-The wife of the lunatic would have the 
carriage of the commission, unless some special 
circumstances are shown to render it proper to 
take it from her. . .. The onus is onthe brother to 
show why the usual course should be departed from, 
& there being no objection made by affidavit, the 
wife, as the nearest relation, will have the carriage 
of the commission. The order will be made in 
both petitions, & the costs of the brother’s petition 
must be reserved (LORD LYNDHURST, C.).—Je 
MILNEs (1845), 6 L. T. O.S. 81, L. C. 

617. Wife & mother—Wife seeking to prove 
definite commencement of lunacy.|—Re MALLONI 
(1849), 13 L. T. O. S. 188, L. C. 

618. Wife & child by former marriage—Child’s 
petition presented earlier.|—Re Woop, No. 612, 
ante. 

619. Next of kin & distant relative—Next of kin 
unknown to alleged lunatics—& in poor circum- 
stances.|—Re CLEATOR (1845), 5 L, T. O. 8.325, 
L. C, 
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Sect. 2.— Proceedings before inquiry: Sub-sects. 4, 
5 6, A. & B. (a) & (b); sub-sects. 7 & 8. 
Sect. 3: Sub-sects. 1, 2 & 3.] 


Sus-sEctT. 4.—MEDICAL EXAMINATION. 


620. Jurisdiction of court—To order alleged 
lunatic to be brought up—For medical examination.] 
—Re BaastTeR (alias NEwTon) (undated), Shelford 
on Lunatics, lst ed. pp. 656, 657, L. C. 

Annotation :—Refd. Re B——, (1891] 3 Ch. 274. 

621. Examination by court doctor.|—Re WatTTs 
(1844), 4 L. T. O. S. 270, L. C.; subsequent pro- 
ceedings, sub nom. Re WATTS, Ex p. SNOOK (1845), 
1 Ph. 612, L. C. 

622 For report to court.|—-The medical 
examination of an alleged lunatic, which the 
master has power to order under Lunacy Act, 
1891 (c. 65), s. 26 (2), may be made by a medical 
practitioner appointed to report to the ct., or by 
one who will see the alleged lunatic in the interest 
of petitioner, & with a view to being called as a 
witness by him at the inquisition. In the former 
case the medical practitioner would have to make 
a report to the ct.; in the latter, he is not obliged 
to make any written report at all, & if he does 
make one, & send it to petitioner’s solr., it is in the 
nature of a proof of the evidence that he is to give, 
& the alleged lunatic has no right to see it before 
the inquisition.— Re B——, [1892] 3 Ch. 194; 67 
L. T. 62 ; sub nom. Re BATHE (No. 2), 61 L. J. Ch. 
487, L. JJ.3; previous proceedings, sub nom. Re 
B——,, [1892] 1 Ch. 459, L. JJ. 

623. Examination by private doctor—Report not 
necessarily made.|—Re B (1892), No. 622, ante. 

624. Report by private doctor—In nature of 
proof of petitioner’s evidence.|—-Re B (1892), 
No. 622, ante. 

625. Right of alleged lunatic to inspect.]— 

(1892), No. 622, ante. 

626. Disputes as to access by doctors—Two 
visitors in lunacy ordered to visit & report.J|— 
(1) A petition for an inquiry into the state of mind 
of an alleged lunatic having been presented, & 
disputes having arisen as to the terms under which 
access of medical witnesses should be allowed, the 
ct. made an order that two of the visitors in lunacy 
should see the alleged lunatic & report to the ct. 

(2) The rule is not inflexible that an inquiry by 
a jury as to the state of mind of an alleged lunatic 
must take place near his place of residence, & there 
being reason to believe that a strong local feeling 
as to the proceedings existed in the neighbourhood 
where the alleged lunatic resided, the inquiry 
was directed to be held in London. 

(3) When the medical witnesses for the alleged 
lunatic had seen her alone, it was held that they 
were not entitled to be present when the medical 
witnesses for petitioner saw her.—Re (1881), 
- D. 26; sub nom. Re X. Y. Z., 45 L. T. 97, 
Annotation :—As to (1) Refd. Re B——, [1891] 3 Ch. 274. 

627. Right of doctors for alleged lunatic to be 
present—At examination by doctors for petitioner— 
Doctors for alleged lunatic having seen lunatic 
alone.|— Fe (1881), No. 626, ante. 
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court doctor— 
For report to court.}—The Supreme Ct. 
has jurisdiction, under the arter of 
Justice, to make an order, in invifum 
an alleged lunatic, that medical experts 
should examine the alleged lunatic & 
report to the ct. on his mental state & 
Nae aC W. M. (1903), 3 S. R. 
N.S, . 562; 20 N.S. W. WN, 124, 


622i. Hzramination 


7V.4. 
m. Cert 


be 
wit 


ven b 
priva 


. Duty of doctor.) —- Before giving 
u certificate under the Lunacy Statute, 
No. 309, 8. 11, that any 
lunatic, it is the duty of the medical 
practitioner to make a sufficient ex- 
amination of such person, as well as to 
make inguiries.—SMirn v. IFFLA (1881), 
° 435.—AUS. 

ificate — Not by keeper o 
asylum.]——Certificates of lunacy shoul 

medical men unconnected 
lunatic asylums.—ANON. 


LUNATICS AND PERSONS OF UnsounD MIND. 


628. Leave for friend of lunatic to be present— 
At examination by court doctor.|—Re Woopcock 
(1844),4L. T. O. S. 149, L. C. 

629. Inspection of reports by court doctors.]— 
If the lunatic is dead, & appct. wants to see 
documents in the custody of the ct. in order to 
make good a claim to the lunatic’s property such 
a purpose is primé facie sufficient to induce the ct. 
to allow inspection, even although the request 
igs opposed by a rival litigant. The ct. would not 
under any circumstances make an order for the 
inspection of the reports confidentially made to the 
ct. by its own medical advisers, but -with this 
exception the general rule is to allow inspection by 
any person claiming an interest in the property 
of the deceased lunatic or alleged lunatic & who 
can satisfy the ct. that he wants inspection for some 
reasonable & proper purpose. 

Where an inquiry in lunacy was directed, but 
the alleged lunatic died before anything further 
was done, & the same issues were raised in a subse- 
quent probate action a party to such action who 
claimed under the deceased was not allowed to 
inspect affidavits filed in the lunacy proceedings, 
inasmuch as appct. wanted inspection not to 
support her own case, but to enable her to ascertain 
what allegations of mental incapacity were 
intended to be made at the trial of the probate 
action, so that she might have an opportunity 
of rebutting them.—Re STRACHAN, [1895] 1 Ch. 
439; 64 L. J. Ch. 321; 72 L. T. 175; 60 J. P. 
a a W. R. 869; 11 T. L. R. 215; 12 RR. 148, 


sili alr :—Refd. Goldstone v. Williams, Deacon, [1899] 


SUB-SECT. 5.—ACCESS TO ALLEGED LUNATIC. 

630. Enforcement of order—By committal for 
contempt.|—WENMAN’S (LORD) CASE (1721), 1 
s on 701; 2 Kg. Cas. Abr. 584; 24 KE. R. 578, 


631. Solicitor opposing access — For 
medical examination.|—He JAMES (1844), 4 L. T. 
O.S. 109, L. C. 

632. When order made—Access by relatives— 
To oppose petition.|—/te FLETCHER (1832), Shel- 
ford on Lunatics, 2nd ed. p. 125, L. C. 

Annotation :—Consd. Re B » [1891] 3 Ch. 274. 

Access for purposes of medical examination.|]— 

See, also, Sub-sect. 4, ante. 








SUB-SECT. 6.—PROVISIONAL PROTECTION OF 
ALLEGED LUNATIC’s PERSON OR ESTATE. 
A. Protection of Person. 

633. Alleged lunatic being taken to Scotland.]— 
MaRR’S (LADY) CASE (circa 1730), cited in Amb. 
at p. 82; 27 EH. BR. 51, L. C. 

Annotation :—Refd. Ex ». Annandale (1749), 1 Amb. 80. 

634. Alleged lunatic taken out of jurisdiction.]-— 
Re WYKEHAM, No. 585, ante. 

635. Protection from confinement.|—Re Nay- 


} ror (1862), 1 New Rep. 173, L. JJ. 


(1844), 6 I. Eq. R. 389.—IR. 


reon is & PART VII. SECT. 2, SUB-SECT. 5. 


n. General rule.|] — Before grant- 
ing an order declaring & person a 
lunatic, he must be served with notice 
of the application & any counsel, or 
other person he may desire to see in 
relation to the matter, must be allowed 
access to him.——Re MILLER (circa 1860), 
1 Ch. Ch. 215.—CAN. 


Part VII.—Jupic1aL InguISsITIONS AS TO LUNACY. 


B. Protection of Estate. 
(a) In General. , 

636. Rents ordered to be remitted to England— 
Property abroad.]|—Marr’s (LADY) CASE (circa 
1730), cited in Amb. at p. 82; 27 E. R. 51, L. C. 
Annotation :—Refd. Ex p. Annandale (1749), Amb. 80. 

637. By provisional order.|—Where the lunacy 
of a person is in question, the ct. will make a pro- 
visional order as to his effects, till the point of the 
lunacy is determined.—Re Hei (1748), 3 Atk. 


685; 26 E. R. 1165, L. C. 
aunnion :—Refd. Re Cumming (1852), 1 De G. M. & G. 


638. By injunction.;—Re Kina (1827), Shel- 
ford on Lunatics, 2nd ed. p. 159, L. C. 

Appointment of interim receiver.]—See Sub-sect. 
6, B. (6), post. 


(6) Appointment of Interim Recewwer. 

639. Petition presented—But not served—Ap- 
plication ex parte.|-Where a petition had been 
presented in lunacy for an inquisition but not 
served on the alleged lunatic, & the case was 
urgent, the ct., under the special circumstance, 
on an ex p. application appointed an interim 
receiver of the estate of the alleged lunatic.—Re 
POUNTAIN (1888), 37 Ch. D. 609; 57 L. J. Ch. 
465; 59 L. T. 76, L. JJ. 


Annotations :-—Refd. Re Plenderieith, [1893] 3 Ch. 332; 
Re Clarke, [1898] 1 Ch. 336. 


640. Immediate appointment till further 
order.]—-The judge in lunacy directed the appoint- 
ment of a receiver & manager “ till further order ”’ 
of the estate & business of a person in respect of 
whom a petition in lunacy had been presented, 
with liberty to such receiver & manager to act at 
once pending the giving of security in the usual 
way.—e A. G. (1909), 25 T. L. R. 673; 53 Sol. 
Jo. 615, L. J. 

See also, Part VIII., post. 





SUB-SECT. 7.—INTERIM EXPENSES. 
641. Allowance to alleged lunatic—Out of his 
estate—-To oppose inquiry.|——Re BAKER (1815), 
Shelford on Lunatics, 2nd ed. p. 159. 


642. ——- ——— ———..|—Re NELSON (1845), 4 
L. T. O. S. 409, L. C. 
643. —— ———- ———.]|—-Re NAYLOR (1862), 1 


New Rep. 173, L. JJ. 
644 











.]—Where an inquiry is 
pending as to the unsoundness of mind of an 
alleged lunatic, the Lords Justices have jurisdiction 
to sanction the payment out of the property of 
the alleged lunatic of an allowance for his necessary 
household expenses & for his legal expenses of the 


inquiry.—Re BULLOCK (1886), 55 L. T. 7223; 35 
W. R. 109, L. JJ. 

645. ——_—- —_— Personal or household expenses. ] 
—Re NAYLOR (1862), 1 New Rep. 173, L. JJ. 

i ——- ——_ ——.|—Re BULLOCK, No. 644, 
ante. 


SUB-SECT. 8.—PRODUCTION OF DOCUMENTS. 
Aa DISCOVERY, Vol. XVIII., p. 62, Nos. 187, 


647. Appeal from Judge in Lunacy — Lies to 
oe of Appeal.|—Re CATHCART, [1902] W. N. 80, 


PART VII. SECT. 2, SUB-SECT. 6.— 
B. (b). 


Session, withou 
0. Whether notice necessary.}—By the 


law of Scotland, an interim curator 
bonis may be eppolites by the Ct. of 

notice to the party 
affected by the appointment, & without 


Sect. 3.—THE INQUIRY. 
SUB-SECT. 1.—TIME FOR. 


648. Should be prosecuted at once — Or order 
discharged.J—An alleged lunatic is entitled of 
right to have an inquiry which has been ordered 
prosecuted at once, or to have the order for such 
inquiry discharged.—Re NAYLOR (1862), 1 New 
Rep. 173, L. JJ. 

649. Delay—Amounts to contempt of court.]|— 
A commission of lunacy kept back for several 
years, without putting it in execution, is a con- 
tempt of the ct., & will be discharged with costs.— 
LUNATICK PetiT1ons (1740), 2 Atk. 52; 26 EH. R. 
429. 


SuB-SEcT. 2.—-ISSUE DIRECTED IN HIGH COURT. 


See, now, Lunacy Act, 1890 (c. 5), s. 94. 

650. Writ of summons—Necessity for.]|—When 
an issue is directed by an Order in Lunacy to try 
the question of the insanity of an alleged lunatic 
before a judge of the High Ct. of Justice under 
25 & 26 Vict. c. 86, 8s. 4, it is not necessary to 
commence the proceedings by a writ of summons, 
the order for the issue being sufficient to give 
jurisdiction to the judge.—He Scorr (1884), 27 
Ch. D. 116; 54 L. J. Ch. 194; 51 L. T. 7353; 32 
W.R. 801, L. JJ. 


SUB-SECT. 3.—PLACE OF. 


651. Residence of lunatic— Permanent resi- 
dence—Or last place of abode.|— ix p. BAKER, No. 
660, post. 

652. Many witnesses residing at another 
place—Of which alleged lunatic is a native.|— 
A commission of lunacy is properly directed to the 
place where the alleged lunatic has generally 
resided, although a great many witnesses to be 
produced & examined at the inquiry reside at 
another place, of which the lunatic is a native.— 
Re JEPSON (1838), 2 Jur. 200, L. C. 

653. Former place of residence—Not where 
since conveyed—Evidence of inability to be moved.| 
—Hz p. SMITH, Na. 690, post. 

654. ——-- Convenience of witness.] — Le 
GREEN (1831), Shelford on Lunatics, 2nd ed. 
p. 123, L. C. 

655. Unless local feeling prejudicial — 
Removal to Middlesex.|—Re (1881), No. 626, 
ante. 

656. In Middlesex—To avoid inconvenience— 
—Expense.|—To avoid inconvenience & expense 
a& commission was directed to issue into Middlesex, 
although the supposed lunatic was residing in 
the county of Hertford.—Re WaTERS (1836), 2 
My. & Cr. 38; 40 H. R. 555, L. C. 

657. No fixed abode—Principal witness in 
Middlesex.|—-Re MILs (1830), 2 My. & Cr. 39, n. ; 
40 BK. R. 555, L. C. 

' 658. Alleged lunatic abroad — At residence in 
this country.|—Commission of lunacy ordered 
against a person who was at St. Venant in France, 
to be executed in Essex, where his mansion house 
was.—EHxz p. SOUTHCOTE (1751), as reported in 
Amb. 109; 2 Ves. Sen. 401; 27 E. R. 71, L. C. 


Annotations :—Folld. Hx p. Baker (1815), Coop. G. 205. 
Refd. Re B———, [1891] 3 Ch. 274. 


659. ——— In Middlesex—No residence in this 
country.]—(1) Supposed lunatic, being in the 




















cognition or inquest before a 
DICKSON v. GRAHAM (1828), 
N. 8. 492 ’ 5 KB. R. 175.—SCOT. 


jury.— 
4 Bii. 
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Sect. 3.—The guy : Sub-sects.3 & 4, A. & B.; 
(.6 &B.] 


neighbourhood of Paris, & having no place of 
residence in this country, commission of lunacy 
ordered to be executed in Middlesex. Commission 
ordered to issue for the examination of witnesses 
residing in or near Paris. 

(2) The carriage of the commission should be 
given to that party, by whom, it is most likely, 
that the whole truth will be brought out. 

(3) In questions as to the issuing & carriage of 
commissions of lunacy, relations are, unless under 
peculiar circumstances, always preferred to 
creditors. 

(4) There has been, in general, a reluctance to 
make orders, giving parties liberty to attend the 
execution of a commission of lunacy by their 
counsel & solrs. 

The proper order, in cases where it may be fit 
to give a party liberty to carry in proposals for 
committees of the person & estate, is to direct that 
the Master in Lunacy, in case the inquisition 
should be returned, finding the lunacy, shall not 
proceed to the approval of committees of the 
person & estate until further order. A practice, 
in the appointment of committees, to give a 
preference to the proposal of the party who, upon 
a contest, has succeeded in obtaining the carriage 
of a commission, would be a most improper 
practice.—Re WEBB (1846), 2 Coop. temp. Cott. 
145; 47 HE. R. 1095, L. C.3 previous proceedings, 
2 Ph. 10, L. C. 

660. Convenience of witnesses — Whether 
ground for exception.|—Commission of lunacy 
uniformly executed at the residence of the party ; 
for that purpose his mansion house; if none, his 
last place of abode. No instance of exception, 
where he was within the realm. Convenience of 
witnesses, etc., is no ground for exception. Qu: 
as to the jurisdiction, after a commission of 
lunacy has issued, to make any alteration as to 
the place of execution.—E2z p. BAKER (1815), 19 
Ves. 340; Coop. G. 205; 34 BE. R. 544, L. C. 

661. .|— Re GREEN (1831), Shelford 
on Lunatics, 2nd ed. p. 123, L. C. 

662. ————-.]—-e JEPSON, No. 652, ante. 

663. Change of place—Jurisdiction to alter.] — 
Ez p. BAKER, No. 660, ante. 











SUB-SECT. 4.—WHO MAY ATTEND. 
A. Without Special Permission of Court. 

664. Alleged lunatic & persons acting on his 
behalf.|—-Where there is a commission of lunacy, 
none but the alleged lunatic, or persons acting on 
his behalf, can take part in the inquiry without the 
special permission of the Lord Chancellor.— 
oh er a (1831), 2 Coop. temp. Cott. 165; 47 


B. By Special Permission of Court. 

665. Discretion of court to grant.|—Re NEsBITT, 
No. 604, ante. 

666. .|—Re LANWARNE, No. 564, ante. 

667. Necessity for—Next of kin.] — Re Cuam- 
BERS (1844), 3 L. T. O. S. 318. 

668. To whom given—Wife of alleged lunatic.) 
—Liberty given to the wife to attend by counsel 
the execution of a commission of lunacy against 
her husband.— Re PARKINSON (1841), 56 Jur. 547. 





PART VII. SECT. 


p. Acceleration of pacha G Bars petieson in lunacy 


‘to his estate, if his estate anger.— ANON, (182 


LUNATICS AND PEeRsons oF Unsounp MIND. 


669. Relations without interest.] — Re 


NEssiTT, No. 604, ante. 

670. Heir-at-law — Position where no 
order made.]—Re Watrs (1844), 4 L. T. O. 8S. 
429, L. C. 

671. —— Co-heirs.].:— Re SHEIGHT y(1845), 5 
L. T. O. S. 121. 

672. Natural daughter resident with alleged 
lunatic—Residuary legatee under will made before 
lunacy.|—Lunatic being illegitimate, & never 
having been married, but having a_ natural 
daughter, residuary legatee under a will made 
before the lunacy, order that she should have notice 
of all proceedings, & be at liberty to attend the 
same. Such natural daughter having constantly 
resided with the lunatic, order that she should be 
at liberty to carry in a proposal for committec of 
the person. The aforesaid lunatic being tenant 
for life of large real estates, & the commission 
having been issued at the instance of the remainder- 
man, order that such natural daughter should be 
at liberty to carry in a proposal for committee 
of the estate.—Re WrEBB (1846), 2 Ph. 116; 2 
Coop. temp. Cott. 102; 17 L. J. Ch. 276; 47K. R. 
1073. 

673. Trustees of settlement —- Under which 
alleged lunatic a beneficiary.|—Jte Norti (1847), 
8 L. T. O. S. 461. 

674, —— Made on _ alleged lunatic’s 
marriage.|—Re Watts (1847), 10 L. T. O. S. 241. 

675 Persons named in alleged lunatic’s 
will.|—Re SCARLETT, No. 701, post. 

676. Permission subject to condition — To be 
bound by result—Proof of commencement of 
lunacy in party’s own interest.|—Ea p. NEwBURY 
(1845), cited in 1 Ph. at p. 513. 

Aniaianan :—Refd. Re Watts, fz ». Snook (1845), 1 Ph. 

wv ° 


677. —— Mortgagee of alleged lunatic’s 
estate.|-Where a mtgee. presented a _ pctition 
against the issuing of a commission of lunacy, 
praying in the alternative that if the commission 
issued, she might be at liberty to attend it, the ct. 
refused the prayer of the petition, unless she 
consented to be bound by the result of the inquiry. 
—Ie Watts, Kx p. SNooK (1845), 1 Ph. 512; 14 
L. J. Ch. 241; 4.1L. T. O.S. 389; 41 EB. R. 727. 

678. —— Relation with interest.| —- Re 
NESBITT, No. 604, ante. 

679 To abide by order as to costs — Cestul 
que trust of settlement by alleged lunatic.|—-Where 
a petition for a commission of lunacy stated that 
the alleged lunatic had been of unsound mind for 
upwards of thirty years, a cestui que trust, under a 
settlement made during this period, was allowed 
to attend the execution of the commission, upon 
an undertaking to abide by such order as the ct. 
might make as to any increased costs occasioned 
by the attendance.—Re RIcHARvS (1852), 1 De 
G.M. & G. 719; 21 L. J. Ch. 739; 19 L. T. O.S. 
253; 16 Jur. 508; 42 BE. R. 732, L. JJ. 


























SuB-sEcT. 5.—HEARING. 

See Lunacy Act, 1890 (c. 5), 8. 04 (2). 

680. Power of Commissioners to summon 
witnesses.|—The Comrs. of Lunacy came in the 
room of another authority ; & were meant to have 
all the powers that authority had ; & among those 
there is reason to say, it must be incident to the 
office of Comr. of Lunatics to summon witnesses 


3, SUB-SECT. 5. 


~ be heard out of its turn when it relates to the person of the lunatic, 
), 1 Mol. 160.—IR. 


Part VII.—Jupiciat In@vuIsiTions Aas To LuNaAcY. 


(LoRD ELpoN, C.).—Ez p. LuND (1802), 6 Ves. 
781; 31 E. R. 1306. 
Annotation :—Refd. Re B , (1891] 3 Ch. 274. 

681. Hearing in camera — Exception to general 
rule as to publicity.)—The three exceptions which 
are acknowledged to the application of the rule 
prescribing the publicity of cts. of justice are, 
first, in suits affecting wards; secondly, in lunacy 
proceedings; & thirdly, in those cases where 
secrecy, as, for instance, the secrecy of a process 
of manufacture or discovery or invention, trade 
secrets, is of the essence of the cause. The first 
two of these cases depend upon the familiar 
puna that the jurisdiction over wards & 
unatics is exercised by the judges as representing 
His Majesty as parens patrie. The affairs are 
truly private affairs; the transactions are trans- 
actions truly intra familiam; & it has long been 
recognised that an appeal for the protection of the 
ct. in the case of such persons does not involve 
the consequence of placing in the light of publicity 
their truly domestic affairs (LORD SHAW).—ScoTT 
v. Scott, [1913] A. C. 417; 82 L. J. P. 74; 109 
L. T. 1; 29 T. L. R. 520; 57 Sol. Jo. 498, H. I. 


Annotations :—Mentd. Cleland v. Cleland, Cleland v. Cleland 
& McLeod (1913), 109 L. I’. 744; Moosbrugger v. Moos- 
brugger, Moosbrugger v. Moosbrugger & Martin (1913), 
29 T. L. R. 658; Ka p. Norman (1915), 85 L. J. K. B. 
203; Norman v. Mathews (1916), 85 L. J. K. B. 857; 
R. v. Lewes Prison, Hz p. Doyle, [1917] 2 K. B. 254; 
He Stevenson, [1919) B. C. Rh. 106; Laidler v. Laidler 
(1920), 90 L. J . P. 28; R.v. Manchester Local Profiteering 
Committee, Hz p. Lancs. & Yorks. Ry. eee): 89 L. J. 
K. B. 1089; Russell v. Russell (1924), 93 L. J. P. 97. 








SuB-SEcT. 6.—THE JURY. 

See, generally, Lunacy Act, 1890 (c. 5), ss. 90-93, 
$6, 97; Rules in Lunacy, 1892, r. 30. 

682. Right to demand jury—cConfined to original 
inquiry.]|—-(1) Where an Order in Lunacy has been 
made in Ireland by the ct. having jurisdiction for 
that purpose, & a transcript of the record has, 
under 16 & 17 Vict. c. 70,8. 52, been transmitted 
to this country, the English ct. must treat the 
order as a binding order, & has no jurisdiction to 
entertain an application either for the purpose of 
setting aside the proceedings in Ireland, or for a 
supersedeas. Any such application must be made 
to the ct. which originally made the order. (2) The 
right of an alleged lunatic to demand a jury is 
confined to the original inquiry.—e TALBOT 
(1882), 20 Ch. D. 269; 51 L. J. Ch. 360; 45 L. T. 
730; 30 W. R. 386, C. A. 

.|—See, now, Lunacy Act, 1890 (c. 
s. 90 (2). 

683. Withdrawal of demand — On application of 
petitioner—Alleged lunatic appearing & con- 
i de ag CROMPE (1869), 4 Ch. App. 653, 

. JJ. 





D)s 


-.|—See, 
8. 90 (3). 

Dispensing with jury—Discretion of court.|— 
See Lunacy Act, 1890 (c. 5), ss. 91, 92. 

684. Number of jury.]—(1) In a case where the 
ct. directed an inquiry as to the soundness of mind 
of an individual, the jury returned a verdict in 
favour of the individual; & the ct., considering 
that upon the whole evidence there was reasonable 
ground for questioning the sanity, refused to order 
the applicants for the inquiry to pay the costs of the 
alleged lunatic. It is at least doubtful whether 
in such a case the Ct. has jurisdiction to order them 
to pay such costs. 

(2) Semble: from an order directing such an 
inquiry an appeal lies to the Privy Council. 

(3) Where unacy is found, the care of the 

J.—VOL. XXXIII. 


now, Lunacy Act, 1890 (c. 5), 
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lunatic & his estate is in the Crown as parens 

patric, but where not found, there can be no trust 

or duty in the Crown, on which the powers of the 
ct. can attach. 

(4) Distinction between congenital imbecility 
& unsoundness arising from the mind being 
imperfect, & conduct may be so extraordinary as 
to amount, even in absence of delusions, to evidence 
of such unsoundness. 

(5) The result was a verdict of soundness of 
mind, in which fifteen certainly (of course more 
than a sufficient number) of the jurymen con- 
curred. Those fifteen alone signed their names as 
assenting. With regard to the other seven (for 
only twenty-two of the original number were able 
to go through the whole inquiry), a written com- 
munication, made to us by the learned master, 
at our request, which one of us read in ct. on Mar 13, 
showed that some, at least, of these seven expressly 
dissented from that verdict; & I think also that 
not one of the seven assented to it, an absence of 
assent which indeed would, I supposc, have been 
properly presumable from the absence of their 
signatures (KNIGHT BRUCE, L.J.).—Re WINDHAM 
(1862), 4 De G. F. & J. 538; 10 W. R. 4993 45 
BK. R. 1102; sub nom. Re WINDHAM, WINDHAM v. 
GIUBILEI, 31 L. J. Ch. 720; 61. T. 4793 sub nom. 
Re WYNDHAM, 8 Jur. N.S. 448, L. JJ. 

Annotations :—As to (1) Refd. Re Danby (1885), 30 Ch. D. 
320; Brockwell v. Bullock (1889), 22 Q. B. D. 567; Re 
Catheart, {1892] 1 Ch. 549; He Cathcart, [1893] 1 Ch. 
466. As to (3) Refd. Re Cathcart, [1893] 1 Ch. 466. 

.|—lh. v. Gitcurisr (1907), Times, 

Mar. 5. 

.|—See Lunacy Act, 1890 (c. 5), s. 97. 

686. Attendance of all throughout inquiry — 
Necessity for.|—-Ite WINDHAM, No. 684, ante. 

687. How many heed concur in verdict.] —— 
Re WiwpuaM, No. 684, ante. 

688. ——.|-—Ite FARRELL 
Nov. 16. 

.]|—See, now, Lunacy Act, 1890 (c. 5), s. 97. 
689. Alleged lunatic entitled to verdict of all 

jurors.|—(1) An order to examine an alleged 

lunatic against his will can be made by a master, 

&, if necessary, by the ct., but no such order should 

be made adversely to a person, pending a petition, 

unless the master or other person conducting the 
inquiry inform the ct. that such an order is 
necessary to enable him to come to a decision. 

Qu.: whether a master can enforce such an 
order when made by him in a case where there is 
no jury. 

(2) The jury, if there is one, ought to see the 
alleged lunatic. ... In order to inconvenience 
him as little as possible, sometimes one or two of 
the jury see him & report to the rest; but in 
strictness the supposed lunatic is entitled to the 
judgment of all the jurors (LINDLEY, L.J.). 

(3) An examination in private could not render 
a report by the examiners admissible in evidence 
against the alleged lunatic (LINDLEY, L.J.).—Re 
B , [1891] 3 Ch. 2743; sub nom. Re BATHE, 60 
L. J. Ch. 766; 65 L. T. 205; 40 W. R. 9, L. JJ. ; 
subsequent proceedings, sub nom. Ke B , [1892] 
1 Ch. 459, L. JJ. ; [1892] 3 Ch. 194, L. JJ. 

690. Examination of alleged lunatic by one or 
two jurors—Report to remainder.|—-(1) Com- 
mission of lunacy directed to be executed in the 
neighbourhood in which the lunatic resided prior 
to his lunacy, not in that to which he had been 
since conveyed; although evidence was given of 
his inability to bear removal. 

(2) It is a practice by no means uncommon in 
cases of lunacy ... that when the lunatic cannot 
be removed to the jury, & it is inconvenient for 

N 





(1910), Tumes, 
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Sect. 8.—The inquiry: Sub-sects. 6¢ 7, A. & B.; 
sub-sect. 8. Sect. 4: Sub-sects. 2, 3, 4, 5, 6, 


the jury to go to the lunatic, one or two of the 

jury examine the lunatic & report their observa- 

tions to the rest (LORD ELDON, C.).—Ha p. SMITH 

(1818), 1 Swan. 4; 36 BH. R. 274, L. C. 

Annotation :—As8 to (2) Refd. Re B » {1891] 8 Ch. 274. 
691. .|—Re B—— (1891), No. 689, 


ante. 











SuB-SECT. 7.—SCOPE OF INQUIRY. 
A. As to Date of Lunacy. 

See, now, Lunacy Act, 1890 (c. 5), 8s. 98 (1). 

692. Carrying back inquiry—25 & 26 Vict. c. 86, 
s. 3..\—Re SotToMAIOR, No. 592, anle. 

693. ———.] —- Above sect. takes away the 
power existing under 16 & 17 Vict. c. 70, s. 47, of 
directing an inquiry from what time an alleged 
lunatic has been of unsound mind.—Re DANBY 
(1885), 30 Ch. D. 320; 55 L. J. Ch. 583; 53 L. T. 
850; 34 W. R. 125, L. JJ. 


B. As to Nature and Causes of Insanity. 

See, now, Lunacy Act, 1890 (c. 5), s. 98 (2). 

Degree of insanity necessary for issue of com- 
mission.|—-See Sect. 2, sub-sect. 2, B., ante. 

Quashing inquisition on insufficient finding.)— 
See Sect. 4, sub-sect. 6, post. 

694. Finding of capability of managing himself 
but not his affairs—Under Lunacy Act, 1890 (c. 5), 
s. 98 (2)—-Constitutes him a lunatic so found.|— 
(1) Where a lunatic so found by inquisition sues 
by the committee of his estate under R. S. C., Ord. 
16, r. 17, the committee must be a co-pitf. 

(2) A special finding under above sub-sect. that 
the alleged lunatic, the subject of the inquisition, 
‘‘ig of unsound mind, so as to be incapable of 
managing his affairs, but that he is capable of 
managing himself, & is not dangerous to himself 
or to others,”’ constitutes him a lunatic so found 
by inquisition within the above practice.—he 
TOWNSHEND’S (LORD) SETTLEMENT, TOWNSHEND 
(LORD) v. Rosins, [1908] 1 Ch. 201; 77 L. J. Ch. 
167; 97 L. T. 884. 





SUB-SECT. 8.—COSTS. 
See Part XII., Sect. 4. 


Secr. 4.—PROCEEDING SUBSEQUENT TO 
INQUIRY. 


SUB-SECT. 1.—IN GENERAL. 

695. Must be made in lunacy — No jurisdiction 
in chancery.J—You must apply to the Great Seal 
to appoint a committee ; there is no instance where 
a party hath been found a lunatic under a com- 
mission of inquiry, in which this ct. has interfered 
(Lorp THURLOW, C.).—MURRAY v. FRANK (1779), 
2 Dick. 655; 21 BE. R. 386, L. C. 

696. Practice—Right to begin.] —-A petition to 
confirm the Master’s report in Lunacy, & a cross- 
petition in the nature of exceptions to it, coming 
in to be heard together :—Held: the counsel for 
the cross-petition ought to begin.— He TOWNSHEND 
(1847), 1 Ph. 804; 16 L. J. Ch. 266; 41 E.R. 
839, L. C. 


Sus-sEcT. 2.—NOTICE OF PROCEEDINGS. 
697. Served on Attorney-General — Finding of 
idiocy.|—Petitions in the matter of a person found 


LUNATICS AND PERSONS oF UNsouND MIND. 


an idiot must be served on the A.-G.—Hz p. 
WATSON (1821), Jac. 161; 37 B. R. 811, L. ©. 

698. Lunatic with no next of kin.]|—Where 
the lunatic has no next of kin, the A.-G. on behalf 
of the Crown must have notice of the proceedings 
subsequent to the return of the inquisition.— 
Re Barty (1837), 2 Coop. temp. Cott. 107; 1 Jur. 
524; 47 E. R. 1076, L. C. 

699. ———- ——-.] —- Re BouRKE (1864), 2 De 
G.J. & Sm. 426; 46 BE. R. 440, L. JJ. 





SUB-SECT. 3.—WHO MAY ATTEND. 

700. Heir-at-law.|—Re Brown, No. 805, post. 

701. Persons interested under lunatic’s will.|— 
S. died, leaving a will by which he gave all his 
property to his widow, requesting her to bequeath 
certain parts of it to A., if living. The widow, 
immediately after her hushand’s death, made a 
will in conformity with this request, & shortly 
afterwards became lunatic. T. & wife, the wife 
being heiress-at-law & sole next of kin of the 
lunatic, were appointed committees of the person, 
& their eldest son committee of the estate. 
Letters of administration of the estate of S. were 
granted to Mrs. T. for the use & benefit of the 
lunatic, & during the lunacy. After a few 
months a new committee of the estate was 
appointed, & Mr. & Mrs. T.’s eldest son filed a 
bill against Mr. & Mrs. T., the lunatic & the com- 
mittee of the estate, seeking to make T. & the 
estate of S. liable for very large sums alleged to 
have been improperly received by Mrs. T. & the 
lunatic & their husbands in excess of what they 
were entitled to as tenants for life under the will 
of the lunatic’s father. A. then presented a 
petition for leave to attend proceedings under the 
lunacy, alleging that none of the parties were 
substantially interested in defending the suit :— 
Held: a precedent ought not to be made for 
allowing persons named in the wills of lunatics to 
attend the proceedings in lunacy, & application 
refused accordingly.—Re SCARLETT (1873), 8 Ch. 
App. 739; 29 L. T. 232; 21 W. R. 717, L. JJ. 

702. Copyhold land in Duchy of Lancaster — 
Lunatic illegitimate & unmarried—The Attorney- 
General.]—A lunatic, who was illegitimate & un- 
married was resident in Lancashire, & a part of her 
property consisted of copyholds held of the Duchy 
of Lancaster :—Held:; A.-G. was entitled to attend 
the proceedings in the lunacy as representing the 
Crown, & the A.-G. of the Duchy of Lancaster was 
not entitled to do so.—Re KERSHAW (1882), 21 
Ch. D. 613; 48 L. T. 513; 31 W. R. 180, C. A. 

703. —— Attorney-General of Duchy.|— 
Re KERSHAW, No. 702, ante. 

704. Lunatic & wife—-Lunatic capable of 
managing himself—Incapable of managing affajirs.} 
—In 1906 Lord T. was found to be a person 
incapable of managing his affairs, but capable 
of managing himself. A committee of the estate 
was appointed & the person who in default of 
issue male to Lord T. was the next heir to the title 
& also tenant for life in remainder of the settled 
estates was given liberty to attend generally upon 
the proceedings. Since the management of the 
estate was taken over by the committee the income 
received by Lord T. had increased from a nominal 
sum to about £800 per annum. In 1911 Lord T. 
& his wife applied that they or one of them might 
be at liberty to attend the future proceedings in the 
matter generally at the expense of the estate :— 
Held: the application must be refused.—Re 
TOWNSHEND (MARQUESS) (1911), 28 T. L. BR. 12, 





Part VII.—Jupiciau Inquisttions as TO LUNACY. 


SUB-SECT. 4.—CONFIRMATION OF COMMISSIONER'S 
REPORT, 

705. Petition & counter petition filed—Right to 
begin.]— At the hearing of a petition & counter- 
petition in lunacy, the one praying the confirma- 
tion of the comrs.’ report & the other simply 
opposing, the counsel for the first petition is 
entitled to begin.—Re BARiaTINsKY (PRINCESS) 
(1844), 1 Ph. 442; 138 L. J. Ch. 886; 41 EB. R. 
a oe 7 sub nom. Re BARYATINSKI, 3 L. 'T. 


SUB-SECT. 5.—APPEAL. 

706. No appeal to House of Lords.] — No 
appeal to the House of Lords lies against an order, 
awarding a commission of idiocy, or lunacy, by 
the Lord Chancellor, Lord Keeper, or Lords 
Comrs. of the Great Seal; nor against any 
proceedings, touching the awarding or refusing 
of such commission.—ROCHFORT v. HLy (EARL) 
(1768), 1 Bro. Parl. Cas. 450; 1 H.R. 682, H. L. 

707. Whether appeal to Privy Council.] — 
Re WINDHAM, No. 684, ante. 

Quashing inquisition.]|—-See Sub-sect. 6, post. 

Traverse of inquisition.|—Sce Sub-sect, 7, post. 


SUB-SECT. 6.—QUASHING INQUISITION. 

708. Insufficient finding—Not found by express 
words.|—Ez p. READ (1654), cited 3 Atk. at 
p. 169; 26 E. R. 899. 

709. Not always in senses as other men— 
Condition arising from fear & provocation.|— 
Ex p. FREAK (1782), cited 3 Atk. at p. 168; 26 
EB, it. 899. 

710. ——— Not a lunatic but incapable.|—L£z p. 








ASHTON (1733), cited in 3 Atk. at p. 168; 26 
E, R. 899. 
711. Not sufficient understanding’ to 


manage affairs.|—/a p. HARVEY (1733), cited 3 
Atk. at p. 168; 26 I. R. 899, L. C. 

712. Incapable of governing himself & his 
lands.|—That W. B. was incapable of governing 
himself & his lands, etc., is an illegal & void return 
to an inquisition of lunacy.—Hx p, BARNSLEY 
(1744), 38 Atk. 168; 26 HW. R. 899; sub nom. 
BARNSLEY’S CASE, 2 Hq. Cas. Abr. 580, L. C. 
Annotation :—Refd. Ex p. Cranmer (1806), 12 Ves. 445. 

713. ——— Incapable of general management of 
affairs.]—Eax p. CRANMER, No. 1, ante. 

14, .|— SHERWOOD v. SANDERSON, 
No. 584, ante. 

715. ——— Partly from paralysis & partly 
from old age.|—-Under a commission of lunacy, 
the jury found, ‘‘ that the party is not a lunatic, 
but that, partly from paralysis & partly from old 
age, his memory is so much impaired as to render 
him incompetent to the management of his affairs, 
&, consequently, of unsound mind, & that he has 
been so for the term of two years last past” :— 
The inquisition was quashed, & a new commis- 
sion was ordered to issue.—Re Houmss (1827), 
4 Russ. 182; 38 B. R. 774, L. C. 

716. ——— Finding of lunacy—JIn terms amount- 
ing to idiocy.|—An inquisition in lunacy having 
found that a person was a lunatic, & had been in 
the same state of lunacy from the time of her 
birth, the inquisition was quashed, & a new 
commission issued. 

















PART VII. SECT. 


An appen from orders in lunacy lics to the Sovereign in council, & not to the House 
(1826), Y) & a, temp. Plunk. 603.—IR. 


106i. No appeal to House of Lords. 
Lords.— Re LANESBOROUGH (HARL 
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The proper finding would have been that she 
was of unsound mind, the finding as it stood was 
a contradiction in terms (LORD COTTENHAM, C.). 
—Re has (1836), 1 My. & Cr. 278; 40 HE. R. 

» LC. 

717. Misconduct in execution of inquiry.|—-E'x p. 
ROBERTS, No. 723, post. 

718. Not executed near lunatic’s abode.|— 
Ex p. HALL, No. 749, post. 

719. Notice not given to lunatic.|—Ez p. 
HALL, No. 749, post. 

.|—See, now, Lunacy Act, 1890 (c. 5), 
8. 116 (1) (2); Lunacy Act, 1908 (c. 47), ss. 1, 2. 

720. Effect of quashing—New inquisition must 
issue—Amendment of finding not allowed.]—£xz p. 
CRANMER, No. 1, ante. 

721. No need for new petition.|— 
Order made for a new commission in lunacy on 
quashing the return on a previous commission, 
without the necessity of presenting a second peti- 
as to the ct.—Re BENNETY® (1887), 1 Jur. 469, 

Pa OF 























SuB-sEcr. 7.—TRAVERSE OF INQUISITION. 
A. In General. 

See Lunacy Act, 1890 (c. 5), ss. 101-104. 

722. Traverse by lunatic—Whether petition 
necessary. |—#e CUMMING, No. 735, post. 

723. Different appearance upon second 
inspection.]|—(1) The person against whom the 
commission of lunacy issued, on the different 
appearance he made upon a second inspection, 
was allowed to traverse the inquisition & the 
grant of the custody suspended till further order. 

(2) Where there is any misbehaviour in the 
execution of an inquisition of lunacy, the ct. 
upon examining into it may, if they see cause, 
quash it, & direct a new commission. 

(3) I asked whether F. would submit to be 
bound by the traverse; for though it would be 
binding against R. [the lunatic] it would not be 
so against F. as to the grant of the custody of the 
land who claims as a purchaser (LORD HARD- 
WICKE, C.).—Ha p. RoBertTs (1743), 3 Atk. 5; 
26 EK. R. 806, L. C.3; subsequent proceedings, sub 
nom. ROBERTS’S CASE (1746), 3 Atk. 308, L. C. 


Annotations :—~As to (1) Distd. Hx py. Barnsley (1744), 3 
Atk. 184. Refd. Re Bridge (1841), Cr. & Ph. 338. 
Generally, Refd. Ex p. Grimstone (1772), Amb. 706; 
Elliott v. Ince (1857), 3 Jur. N.S. 597. 


724. Traverse by attorney—In case of idiot.|— 
SMITHIE’S CasE (1728), cited 3 Atk. at p. 7; 26 
EK. R. 807, L. C. 

Annotation :-—Refd. Ex p. Roberts (1743), 3 Atk. 5. 

725. In case of lunatic.|—-SmMITHIE’s CASE 
(1728), cited 3 Atk. at p. 7; 26 EH. R. 807, L. C. 
Annotation :-—Retd. Lx p. Roberts (1743), 3 Atk. 5. 

726. How far traverse binding—On lunatic.|— 
Ex p. ROBERTS, No. 723, ante. 

727, ——— On alienee—Traverse by lunatic.|— 
Ex p. RoBERTS, No. 723, ante. 

728. Traverse by lunatic & alienee.] 
—(1) Not only the lunatic, but the heir of the 
lunatic is bound upon the traverse of the inquisi- 
tion. 

(2) Where the alienee & the lunatic traverse, 
if he is found a lunatic at the time of the alienation 
the alienee is bound. 

(3) To say that, after [the lunatic’s] death, 
when he cannot appear in proper person, & cannot 
be inspected by the jury, it should still be open to 














4, SUB-SECT. 5. 
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Sect. 4.—Proceeding subsequent to inquiry: Sub- 
sect. 7, A. & B. (a), (b), (c) & (d), C., D. & £.; 
sub-sect. 8, A., B., C. & D.) 


a traverse by the heir-at-law, carries a great 

absurdity with it (LorD HARDWICKE, O.).— 

ROBERTS’S CASE (1746), 3 Atk. 308; 26 EH. R. 979, 

L.C.; previous proceedings, sub nom. Ex p. 

ROBERTS (1743), 3 Atk. 5, L. C. 

Annotations :—<As to (1) Refd. Re Bridge (1841), Cr. & Ph. 
338. Generally, Refd. Ex p. Grimstone (1772), Amb. 706. 
Mentd. Tarleton v. Liddell (1851), 17 Q. B. 390. 


729. Traverse after death of lunatic—By heir.] 
—ROBERTS’sS CASE, No. 728, ante. 

780. Traversor considered as defendant.|——-The 
traversor of an inquisition for the King is to be 
considered as a deft.—R. v. ROBERTS (1744), 2 
Stra. 1208; 93 E. R. 1131. 

731. Discretion to allow lunatic sum of money— 
To defray expenses of traverse.|—(1) Leave to 
traverse an inquisition of lunacy, if applied for 
by the party himself, who has been found a lunatic, 
is matter of right. 

(2) Semble: the allowance of a sum of money 
out of the estate of the party so found lunatic, 
towards defraying the expense of the traverse, 
is subject to the Lord Chancellor’s discretion.— 
Re BRIDGE (1841), Cr. & Ph. 338; 10 L. J. Ch. 
404; 6 Jur. 69; 41 BE. R. 520, L. C. 


Annotations :—As to (1) Refd. Re Dyce Sombre (1844), 8 
Jur. 817; Re Cumming (1852), 21 L. J. Ch. 753; Re 
GUchrist, {1907} 1 Ch. 1. Generally, Refd. Re Dyce 
Sombre (1846), 7 L. T. O. S. 485. 


B. The Petition. 
(a) By Lunatic. 
jae generally, Lunacy Act, 1890 (c. 5), ss. 101- 


782. Right by law—Evidence supporting find- 
ing.|—Upon a search of precedents it was held 
no objection to the return to an inquisition, 
finding a person lunatic, that it does not state 
that the lunatic has or has not lucid intervals. 
A traverse to the return to an inquisition, finding 
a& person lunatic, is a right by law; though the 
Lord Chancellor is not dissatisfied with the return 
upon the evidence. The order was therefore 
suspended for the purpose of taking the traverse. 
—Hz p. WRAGG, Lx p. FERNE (1800), 5 Ves. 450; 
31 E. R.6 77, L. C.; subsequent proceedings sub nom. 
Ex p. FERNE (1801), 5 Ves. 832, L. C. 
noe :—Reld. Re Cumming (1852), 1 De G. M. & G. 


733. ———.]—SHERWOOD vv. No. 
584, ante. 

734. ———.|—Re BripGeE, No. 731, ante. 

735. -|—(1) On application to the Lord 
Chancellor for that purpose by a person found 
lunatic under a commission :—Held: leave to 
traverse the inquisition is matter of right. 

Qu. : whether it is necessary for a lunatic, found 
60 by inquisition, who is desiring of traversing the 
inquisition, to come by petition to the Chancellor, 
under 6 Geo. 4, c. 58, or whether he may go direct 
to the Petty Bag Office & lodge his traverse. 


SANDERSON, 





(2) Semble: the same holding applies to a similar 


application by another person having an interest. 
(3) The fact of the traverse being of right does 
not, however, preclude the Lord Chancellor from 
exercising such a control over the matter as may 
be necessary for the protection of the person & 
estate of the alleged lunatic, as, for instance, by 
satisfying himself that the application is bond fide, 


| & is really 
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& that the alleged lunatic, where he is the person 
applying, is competent to judge of what he is doing 
desirous that the traverse shall issue. 
Qu.: whether, if the Lord Chancellor should 
not be otherwise able to satisfy himself on the 
points above mentioned, he would allow any & 
what evidence to be gone into respecting them. | 
(4) Where the ct. considered it expedient in 
the circumstances of the case that, pending a 
traverse, the system of personal care of the sup- 
posed lunatic should not be disturbed, & that 
she should continue to receive her income, the 
appointment of committees & the execution of 
the grant were not stayed on that account, but 
the order for the appointment & grant was quali- 
fied by the introduction of directions to the above 
effect.—Re CumMMING (1852), 1 De G. M. & G. 
537; 21 L. J. Ch. 753, 758; 19 L. T. O. S. 38; 
20 L. T. O. S. 37; 16 Jur. 483; 42 EH. R. 660, 
L. C. & L. JJ.3 subsequent proceedings (1854), 5 


Ea pedis gr reer Re Gilchrist, [1907] 1 Ch 
al tations :-—As to (1 . Re Gilchrist, : 
a Refd. Re Gaaeslae (1854), 23 L. J. Ch. 261. 
Generally, Refd. Re —— (1854), 23 L. T. O. S. 123. 
Mentd. Blann v. Bell (1852), 2 De G. M. & G. 775. 


736. .|}—Upon the petition under Lunacy 
Act, 1890 (c. 5), s. 101, of a person found by in- 
quisition to be of unsound mind for leave to tra- 
verse the inquisition :—Held: leave to traverse 
the inquisition was a matter of right, but this does 
not prevent the Judge in Lunacy from exercising 
such a control in the matter as may be necessary 
for the protection of the person & estate of the 
alleged lunatic by satisfying himself, e.g., by a 
personal interview, that the application is bond 
fide, & that the alleged lunatic is competent to 
exercise an act of volition upon the subject.— 
Re Giucurist, [1907] 1 Ch. 1; 76 L. J. Ch. 63; 
95 L. T. 739, L. JJ. 

737. Examination of lunatic—Competency of 
exercising volition as to traverse.|—SHERWOOD v. 
SANDERSON, No. 584, ante. 

738. -I—Re MILLSON (1825), cited in 
1DeG.M. & G. 552; 42 BH. R. 6663 sub nom. 
ANON., cited in 21 L. J. Ch. 756; 19 L. T. O. S. 
41; 16 Jur. 486, L. C. 
aeetOn :—Consd. Re Cumming (1852), 1 De G. M. & G. 














739. —— ———.|—Re CuMMING, No. 735, ante. 

740. —— ———.|— Re GILCHRIST, No. 736, ante. 

741. Inquisition finding idiocy.|—-One found an 
idiot, had leave to traverse the inquisition at her 
own request, on condition she would appear in 
person at the trial—ANON. (1728), Mos. 71; 25 
BH. R. 277, L. C. 

742. Traverse of second inquisition.) — After 
B. had been found a lunatic under two inquisi- 
tions, the ct. would not allow him to traverse the 
second.—Ea p. BARNSLEY (1744), 3 Atk. 184; 
26 BE. RR. 908, L. C. 


Annotations :—Consd. Kx p. Wrage, Ex p. Forne (1800), 
5 Ves. 450. Refd. Re Bridge (1841), Cr. & Ph. 338. 


Costs.|—See Sub-sect. 7, E., post. 


(6) By Person Interested in Lunatic’s Esiate. 


743. Whether petition granted.|—SHERWooD 
v. SANDERSON, No. 584, ante. 

744. ———.|—Re MI.LLson (1825), cited in 1 
De G. M. & G. 552; 42 BH. R. 666; eub nom. 
ANON., cited in 21 L. J. Ch. 756; 19 L. T. O. 8S, 
41; 16 Jur. 486, L. C. 

Annotation :—Consd. Re Cumming (1852), 1 De G. M. & G. 

a . 


PART VIL. SECT. 4, SUB-SECT. 7.—B. (a). 


7881. Right 


law.}—The granting of an order for the traverse of an inquisition de lunatico is a matte 
where the alloged lunatic is the petitioner.—fe LEGH (1888), 14 V- L. R. 204,—AU! peoe 


Ss. 


Part VII.—Jupicta, Inqursitions AS To LUNACY. 


745. —— Whether matter of right.) — Re 
CumMMING, No. 735, ante. 

, After death of lunatic.]—RosBeErrs’s 
CasE, No. 728, ante. 

747. Sufficiency of interest—Husband—Validity 
of marriage doubtful.]|—It is in the discretion of 
the Lord Chancellor to grant leave to any person 
grieved, etc., to traverse an inquisition of lunacy. 
Refused to the husband of the lunatic under cir- 
cumstances which made the validity of the mar- 
riage doubtful.—Re Fust (1787), 1 Cox, Hq. Cas. 
418; 29 K. R. 1229, L. C. 


Annotations :—Consd. Re Cumming (1852), 1 De G. M. & 
G. 537. Refd. Re Bridge (1841), Cr. & Ph. 338. 





(c) By Person having Contract with Lunatic. 


748, Permission granted.]—Fx . MoRLEY 
cee 1795), cited in 7 Ves. 262; 32 EB. R. 106, 
Annotations :—Folld. Ec p. Hall (1802), 7 Ves. 261. Refd. 

fe Cumming (1852), 1 De G. M. & G. 537. 

749. -|—A person having an interest under 
a contract with the lunatic, permitted to traverse. 
The Lord Chancellor inclined to quash the inquisi- 
tion; the commission not having been exccuted 
near the place of abode; & an order, that the 
lunatic should have due notice, having been dis- 
ae p. HALL (1802), 7 Ves. 261; 32 BE. R. 


Annotations :—Consd. Re Cumming (1852), 1 De G. M. & 
G. 537. Refd. Re Watts, Hx p. Snook (1845), 1 Ph. 512. 





(ad) Other Persons. 


750. Person grieved.|—Jie Fust, No. 747, ante. 

751. Party having fair & reasonable grounds.]— 
Any fair & reasonably provident application as 
to the execution of a commission of lunacy is not 
discouraged: but in this instance the petition 
being wholly groundless was dismissed with costs. 
Qu.: whether a mere stranger having no interest 
would be permitted to traverse an inquisition of 
lunacy.—Le p. WARD (1801), 6 Ves. 579; 31 E.R. 
1205, L. C. 
Annotations :—Refd. Re Pucee (1841), Cr. & Ph. 338; Re 

Cumming (1852), 1 De G. M. & G. 537. 

752. Stranger without interest.|—-E2 ». WARD, 
No. 751, ante. 


C. The Hearing. 


753. Right to begin.|—On the traverse of an 
inquisition de lunatico inquirendo, the traverse 
alleging that the traverser is of unsound mind, & 
the replication denied that allegation & concludes 
to the country, & issue is thereupon joined, the 
traverser has a right to begin.—R. v. LOVEDAY 
(1851), 5 Cox, C. C. 343. 

754. Inspection of lunatic by jury—In presence 
of judge.|—On the traverse of an inquisition for 
lunacy, the practice will be the same as before the 
comr. The lunatic will be inspected by the jury 
in the presence of the judge.—R. v. ARMSTRONG 
(1858), 30 L. T. O. S. 312. 


D. New Trial. 
See Lunacy Act, 1890 (c. 5), s. 104. 


E. Costs. 
See Part XII., Sect. 5. 
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SUB-SECT. 8.—SUPERSEDEAS. 
A. In General. 
aaa generally, Lunacy Act, 1890 (c. 5), ss. 105, 


Conditional supersedeas.|—See Lunacy Act, 
1890 (c. 5), 8. 105. 

755. Partial supersedeas—When jurisdiction to 
make order.|—Re GorpDon, No. 772, post. 

.|—See, now, Lunacy Act, 1890 (c. 5), 

s. 106 (1). 

Unconditional supersedeas.]—See Lunacy Act, 
1890 (c. 5), 8. 106 (2). 

756. Inquiry in Ireland—No jurisdiction to 
iri supersedeas here.|—Re TAaLnot, No. 682, 
ante. 


B. The Petition. 
See, now, Rules in Lunacy, 1892, r. 17. 
757. Must be in lunatic’s name.|—-Fz p. STAN- 
LEY (1750), 2 Ves. Sen. 25; 28 K. WR. 17, L. C. 


C. Personal Examination of Lunatic by Judge. 

758. Whether examination essential—Presence 
in court—Or in convenient place.]|—(1) Semble: a 
petition to supersede a commission of lunacy will 
not be entertained unless the lunatic be either 
personally present in ct., or at least in such a 
situation as that he may be personally examined 
by the Lord Chancellor or some one under his 
authority. 

Qu. : whether, if a party who has been found 
lunatic escapes to a foreign country, & while 
resident there is pronounced by a competent 
tribunal to be of sound mind, the Lord Chancellor 
will give such credit to that decision as to entertain 
a petition by the party to supersede the commis- 
sion, without requiring him first to return to the 
jurisdiction for the purpose of being personally 
examined.—Re DyYcE SOMBRE (1844), 1 Ph. 436 ; 
13 L. J. Ch. 335; 3:L. T. O. S. 217; 8 Jur. 817; 
41 KE. R. 697, L. C.; subsequent proceedings (1844), 
3 L. T. O. S. 157, 197, 485, L. C.; (1849), 1 Mac. 
& G. 116, L. C. 

759. Party found sane—By competent 
foreign tribunal.|—Re DycrE SOMBRE, No. 758, 
ante. 

760. ———-.|—-Re GorbDON, No. 772, post. 


D. Proof. 

761. Supersedeas assumes sanity of petitioner— 
Indulgence of court to infants not applicable.|— 
(1) In the case of infants, it is the habit of the ct. 
very much to disregard form in order better to 
protect their interests, & in some respects lunatics 
are entitled to a similar privilege. This indulgence, 
however, is not to be granted to the same extent 
to a lunatic applying for a supersedeas, for he 
cannot at the same time assert his soundness of 
mind & claim the benefit of any relaxation of 
practice conceded to those of unsound mind. 
Semble: for the purpose of discouraging improper 
applications for a supersedeas, the Lord Chancellor 
will not adjudicate upon a case in favour of peti- 
tioner, where it clearly appears that improper 
means have been used in getting up the petition. 

Although the Great Seal may withhold a com- 
mission, if not required for the protection of person 
or property, where the circumstances of the case 
create great difficulty in ascertaining whether 
there exists unsoundness of mind of a character 








PART VII. acl 0) SUB-SECT. 7.— 
a 6 s 


748i. Permission erate tg LEGH 
(1888), 14 V. L. R. 204.—AUS. 


PART Vt. SECT. 4, SUB-SECT. 7.—C. 


a. Venue.) — Traverse of inquisi- 
tion of lunacy directed under the cir- 
cumstances to be tried in a different 


county from that in which the subject 
of the enguuy had been found a 
7 ene UGENT (1817), 2 Mol. 


r. Appointment of solicitor to oppose 
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Sect. 4.—Proceeding subsequent to inquiry: Sub- 
sect. 8, D., E., F. & G.; sub-sects. 9 & 10, A 
B. & C. (a).] 

to subject the party to the operation of a com- 

mission, yet very different considerations will 

regulate the discretion of the ct. in deciding upon 

an application for superseding a commission which 

has once regularly issued. 

(2) The existence of a delusion is the symptom 
or result of a diseased mind, & therefore so long 
as it continues, whether exhibiting itself more or 
less distinctly, there must still be unsoundness. 

(3) The most satisfactory proof of recovery 
from an unsound state of mind is the conviction 
of the non-reality of the delusions which arose 
from the disease. Semble: a commission will 
not be superseded when any declared illusion 
continues to exist. 

(4) A petition for supersedeas having failed, the 
ct., under the circumstances, refused to make any 
order as to costs, but directed the matter on this 
point to stand over, by way of affording a security 
against the repetition of the application except on 
proper grounds. 

(5) Where a petition for a supersedeas was 
presented in the name of a lunatic & was dismissed, 
the ct. refused to make any order as to costs, 
although it was apparent that the petition origi- 
nated with third parties, the ct. considering that 
it had no power to make those parties pay the 
costs.—I?e DycE SOMBRE (1849), 1 Mac. & G. 116; 
1 H. & Tw. 285; 41 E. R. 1207; sub nom. Re 
DyYcE SoMBRE, Fx p. SOMBRE, 13 Jur. 857, L. C. 


Annotation :—As to (1), (4) & (5) Refd. Re Blackmore (1863), 
32 L. J. Ch. 436. 


762. Clearest possible case to be made out.}— 
Re DYCE SOMBRE, No. 837, post. 

763. Proof of recovery—Proof by competent 
persons—With knowledge of former evidence.)— 
To supersede a commission, it is not necessary, 
that the mind should be restored to its original 
state; competence to common purposes, as to 
make a will of personal estate, is sufficient. But 
the absence of the disorder, especially if of a 
dangerous tendency, must be satisfactorily proved 
by the evidence of persons, having competent 
knowledge of the whole subject, not only as to 
the present state of the party, but with reference 
to all the former evidence.—Ez py. HoLyLAND 
(1805), 11 Ves. 10; 82 EK. R. 990, L. C. 

Annotations :—Consd. Re Blackmore (1863), 32 L. J. Ch. 436. 


Refd. Steed v. Calley (1836), 1 Keen, 620; Prinsep & 
eg India Co. v. Dyce Sombre (1856), 10 Moo. P. C. C. 


764. Degree of recovery—Mind not neces- 
sarily restored to original state—Competent for 
Sener purpose.|—Exz p. HOLYLAND, No. 763, 
ante. 

765. Delusion—Discontinuance of de- 
lusion.]|—Re Dyce SomBreE, No. 761, ante. 








E. Practice. 
See Rules in Lunacy, 1892, r. 23. 


LuNATICS AND Persons or Unsounp MInp. 


197, L. C.; previous proceedings, 1 Ph. 436, L. C. ; 
subsequent proceedings, 3 L. T. O. 8. 485, L. C. 

768. For period of probation.|—Re DyYcr 
Somsre (1844), 3 L. T. O. 8S 197, L. 0.3 previous 
proceedings, 1 Ph. 436, L. C.; subsequent proceed- 
ings, 8 L. T. O. S. 485, L. C. 

769. Trial by jury not available.|—-Re TALBOT, 
No. 682, ante. 





F. The Order. : 

770. Court not satisfied as to restoratlon— 
Lunatic with lucid intervals.J}—A lunatic having 
recovered his understanding, petitioned for a 
supersedeas of the commission, but the ct. only 
suspended it for some months, to see if he was 
perfectly recovered, because he had often relapsed, 
& was found by the inquisition, a lunatic with 
lucid intervals.—Ez p. FERRARS (1730), Mos. 332; 
25 BH. R. 423, L. C. 

Annotation :—Retd. Re Blackmore (1863), 32 L. J. Ch. 436. 

771. With liberty to apply.|— 
BROOKE’S (OR ROOKE’S) CASE (1737), cited in 
1DeG. J. & Sm. at p. 86; 1 New Rep. at p. 187; 
32 L. J. Ch. at p. 437; 8 L. T. at p. 265; 9 Jur. 
N.S. at p. 90; 46 BH. R. 34, L. C. 

Annotation :—Refd. Re Blackmore (1863), 32 L. J. Ch. 436. 

772. Liberty & possession of estate 
temporarily restored to lunatic.|—(1) The Lord 
Chancellor will not in general supersede a commis- 
sion of lunacy after verdict, without seeing the 
lunatic. The Lord Chancellor has no authority 
to grant a partial supersedeas of a commission of 
lunacy. A commission cannot be superseded as 
to the person of the lunatic, & at the same time 
continued in force as against the parties account- 
able for the lunatic’s estate. 

(2) A lunatic who has recovered will be allowed, 
without superseding the commission, to have the 
control of his fortune, & to superintend the prose- 
cution of accounts against accounting parties 
without the intervention of the committee.—Re 
GORDON (1847), 2 Ph. 242; 41 E. R. 985; sub 
nom. Re STAIR (LADY), 8 L. T. O. 8. 405, L. C. ; 
previous proceedings, sub nom. Re STair (1846), 6 
L. T. O. S. 449, L. ©.3; 1 Coop. temp. Cott. 227, 
L. C. 

773. -]—Where a person duly 
found lunatic appeared to have recovered hi 
sanity, but the medical evidence was conflicting, 
their lordships refused to order an immediate 
supersedeas, but suspended the commission for 
six months, giving the lunatic his personal liberty, 
& full possession of his estate in the meanwhile.— 
Re BLACKMORE (1863), 1 De G. J. & Sm. 84; 1 
New Rep. 187; 32 L. J. Ch. 436; 8 L. T. 264, 
476; 27 J. P. 182; 9 Jur. N.S. 90; 46 BK. R. 338, 























L. JJ. 
-.J—Re CoLLins (1848), 12 L. T. 
O. S. 61, L. C. 
Partial supersedeas.|—See Sub-scct. 8, A., ante. 


G. Costs. 
See Part XII., Sect. 6, post. 


766. Lunatic abroad without funds—Allowance 
made for expenses.]|—Re DycE SomMBRE (1844), 3 
ot ae S ee es Ala roceedings, 1 

: » L. C.3 subsequent proceedi feed be 
Onan ee 

767. Adjournment of hearing—To obtain evi- 
dence.|—Re Dycr SomBre (1844), 


SUB-SECT. 9.—TRANSMISSION OF PROCEEDINGS. 
See, generally, Lunacy Act, 1890 (c. 5), 8. 107. 
775. Proceedings originating in Ireland—Tran- 

script transmitted to England—Alleged miscarriage 
of justice in Ireland—No jurisdiction to rectify.]— 
3.L. T. O. 8. Re Tatsor, No. 682, ante. 


—Fetitioner declini to oceed.J——- 3 — — 
Re CROSBIE (1859), 12. 4r. Jan ter in Not as to estate.) — Tho ct. has concerned, while leaving it in force as 


power under Lunacy Act, 1898, to tothee —~Re AN INSANE PERSON 
PART VII. SECT. 4, SUB-SECT, 8,—_F. SUPersede an order declaring a person ered 20 N.S. W. L. R. #4.) 84; 15 
t. Commission set aside as to person to be insane, so far as the person is 8. WwW. W. N. 324.—AUS., 


Part VII.—JupictaL InquIsitions as TO LUNACY. 


SUB-SEcTr. 10.—COMMITTEES. 
A. Proposals for Appointment. 

776. Attendance of next of kin—Order dis- 
couraging attendance avoided.|—It is greatly to 
the advantage of lunatics, generally speaking, that 
all the next of kin & the heir-at-law should be 
present when the proposals for committees of the 
estate & of the person are discussed. In their 
absence many cases would be decided in total 
ignorance of, or only with a partial & imperfect 
acquaintance with, those circumstances a thorough 
knowledge of which is necessary to enable the 
Lord Chancellor to determine whether the plans 
he is required to sanction, will be beneficial, or 
detrimental, to the unfortunate persons on whose 
account they are framed. An order which might 
discourage the next of kin & heir-at-law from 
attending, when the proposals for committecs 
of the person & estate are carried in, should be 
carefully avoided (LORD ELpon, C.).—Re MEuUx 
a 2 Coop. temp. Cott. 106; 47 E. R. 1075, 


L. C. 

777. Generally ordered to attend.]|—In 
general an order is not requisite that any of the 
next of kin may be at liberty to carry in proposals 
for committees of the person & estate of the lunatic, 
& that they shall have notice of any proposal for 
committees of the person & estate, which the 
party prosecuting the commission shall carry in. 
Where from any peculiar circumstances such an 
order is requisite, the case probably will ver 
rarely occur in which the Lord Chancellor will 
decline to make it. The policy here has long been 
in favour of making such an order. If the persons 
connected with the lunatic by blood, & interested 
in his estate, shall not come forward, & they not 
unfrequently will not care to come forward when 
obstacles are thrown in their way, the conse- 
quences will be extremely mischievous. It is, 
in general, only by means of the information, 
which such persons possess, that the Lord 
Chancellor can ascertain whether any proposal, 
upon which he is called to exercise a Judgment, 
ought to be adopted as the most conducive to 
the case & welfare of the lunatic, & to the 
security of his property (LORD LYNDHURST, C.).— 
Re HOWELL (1829), 2 Coop. temp. Cott. 107; 47 
BK. R. 1075, L. C. 

778. Order for leave to propose—In anticipation 
of finding of jury.|—Re WeEss (1846), 2 Ph. 10; 
17 LL. J. Ch. 276; 71. T. O. 8S. 465; 41 KH. RR. 
844, L. C.3; subsequent proceedings, 2 Coop. temp. 
Cott. 102, 145, L. C. 





B. Interim Committees. 

779. When appointed—-Leave to traverse — 
Husband of lunatic becoming incapable of attending 
to business.]|—A lady, who had been found lunatic, 
obtained leave to traverse, & no committee was 
appointed. Her husband, who had petitioned for 
the inquisition, having before the trial of the 
traverse, become incapable of attending to 
business, the ct. appointed interim committees of 
the lady’s person, with liberty to take such pro- 
ceedings with respect to the traverse as_ they 
should think fit—AHe ARMSTRONG (1858), 2 De G. 
& J. 128; 44 H.R. 934, LC. & L. JJ. 

780. Improper performance of duties—-Delay— 


PART VII. SECT. 4, SUB-SECT. 10.— 
C. (a). found so b 


7821. Who apnpointed—Relative pre- 


appoint a committee of a lunatic not 
inquisition nor make any 
order affecting the lunatic’s property, 
however small it may be.—Jte 
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Practice.|—(1) Where the nearest of kin are 
foreigners, domiciled abroad, the Chancellor will 
not appoint them committees of the person to 
the exclusion of persons resident in this country 
who are one degree more distantly related to the 
lunatic; but where the foreign relatives com- 
plained that the lunatic had been treated harshly 
& injudiciously, though the charges were not 
fully made out, the Lord Chancellor deemed 
sufficient had been proved to show that a change 
of treatment was necessary, & he therefore 
suspended the final appointment of the English 
relatives, who had been appointed interim com- 
mittees, to be committees of the person until 
satisfactory changes of treatment had been made. 

(2) It is the duty of the interim committees, 
under such circumstances, to communicate to the 
advisers of the foreign relatives the steps taken 
towards affecting his lordship’s directions.—Re 
BARIATINSKY (1845), 6 L. T. O. S. 17, L. C. 

781. Duty of interim committee—To communi- 
cate with lunatic’s relatives resident abroad—In 
respect of decisions of court—Relatives having 
interest in lunatic’s affairs..—Re BARIATINSKY, 
No. 780, ante. 


C. Appointment of. 
(a) In General. 

See, generally, Lunacy Act, 1890 (c. 5), s. 108 (2). 

Mode of appointment.|—See Lunacy Rules, 1892, 
rr. 31, 32. 

Temporary provision pending appointment.|— 
See Lunacy Act, 1890 (c. 5), 8. 130. 

782. Who appointed — Relative preferred to 
stranger.|-—-Jurisdiction to expunge scandal from 
an affidavit in lunacy, or bkpcy., on reference to 
the master. In the appointment of committee 
of a lunatic relations, unless some specific objection, 
preferred to strangers. The wife appointed com- 
mittee of the person, not alone, but jointly with a 
relation.—H« p. Le Hervup (1811), 18 Ves. 2213; 34 
BE. R. 300, L. C. 

783. .|— Reluctance with which a 
stranger is appointed committee of a lunatic, who 
has relations.—Re WATKINS (1846), 1 Coop. temp. 
Cott. 225; 47 EB. R. 831, L. C. 

784. Person with carriage of inquiry—Has 
no priority.|\— Re WEBB, No. 672, ante. 
Committee of person.!|—Sce Sub-sect. 10, 
C. (6), post. 

Committee of estate.|—See Sub-sect. 10, 
C. (c), post. 

785. Jurisdiction to appoint — Inquisition in 
England—Lunatic’s property in Ireland.|—Where 
an individual is found lunatic under an inquisition 
taken in England, the appointment of com- 
mittees of his person rests with the Lord Chancellor 
of Great Britain, notwithstanding that the 
property cf the lunatic is situated in Ireland, & 
that a transcript of the record of the inquisition 
has been transmitted to the Chancery of that 
country, with a view to the appointment of com- 
mittees of his estate by the Lord Chancellor of 
Ireland.—Re TOTTENHAM (1837), 2 My. & Cr. 39; 
40 B. BR. 556, L. C. 

786. Objection to appointment—On petition to 
confirm—Entry of caveat.|—-Leave may be given 
to the party who has entered a caveat to the 

















competence must be shown.}-—~The person 
whom the master has approved for the 
office of receiver of lunatio’s estate 


sor must, to reject him, be shown incom: 


ferred to stranger.|-—Re PERSSE (1828), 64), 2 W. W. tent. It is not sufficient, merely, 
1 Mol. 430.—IR. 8 AUS. ai hat another pono is more eligible 

a. Jurisdiction to a int —~ Only to . Re Banacor (LORD) (1818), 2 Mol, 518. 
tunatic so found.) — e ct. will not b. Objection to appointment — In- —IR, 
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Sect. 4.—Proceeding subsequent to ase bag? : 
sect. 10, C. (a), (b) & (c), D., E. (a) & (5), 
sub-sect, 11.] 

appointment of the new committee to endeavour 

to substantiate his objection, but it must be at 

the risk as to costs of the party interposing (LORD 

LYNDHURST, U.).— Re CLARKE (1844), 3 L. T. O. S. 

177, L. C. 

787. Appointment pending petition to traverse.] 

—Ie CUMMING, No. 735, ante 


Sub- 
& F.; 


(b) Committee of Person. 

See, generally, Lunacy Act, 1890 (c. 5), 8. 108 (2). 

Necessity for appointment.]—See Lunacy Act, 
1890 (c. 5), s. 108 (3). 

788. Who should be appointed— Comfort of 
lunatic paramount object.|—The husband of a 
lunatic has no absolute right to be appointed the 
committee of her person. ‘The ct. has jurisdiction 
to exercise its discretion in making such an 
appointment as it may think best for the benefit 
of the lunatic.—Re Davy, [1892] 3 Ch. 38; 61 
L. J. Ch. 578; 67 L. T. 180; 41 W. R. 963 8 
T. L. R. 701, L. JJ. 

789. ——— Female lunatic—Husband no abso- 
lute right.|—Re L——- D (No. 2) (1892), 36 
Sol. Jo. 644, L. JJ. 





790. ——~ Male lunatic—- Wife— Jointly with 
relation.|— Hx p. LE Hrup, No. 782, ante. 
791. ——- ——_~ ——— Jointly with another where 


wife’s superintendence injurious.|—Where the 
immediate superintendence of him {a Junatic 
husband] by his wife would operate injuriously to 
him, the ct. will appoint her committee of the 
person but will associate with her some other 
individual, to whom the particular care of the 
Junatic may be entrusted.—Re DycE SOMBRE 
(1844), as reported in 3 L. T. O. 8. 485; 8 Jur. 
817, L. C. 

Preference given to relatives.|—See Sub- 
sect. 10, C. (a), ante. 

792. Whether proposed committee must 
be resident within jurisdiction.|—The committee 
of a lunatic ought to be resident within the juris- 
diction of the ct., &, therefore, an allowance made 
him for expenses in visiting the lunatic, dis- 
continued on his going to live in Scotland.—Re 
SHIELDS, Ex p. ORD (1821), Jac. 94; 37 E.R. 
786, L. C. 

Annotation :—Reid. Johnstone v. Beattie (1843), 10 Cl. & 

Fin. 42. 


793. Nearer relatives 
abroad.J]—Re BARIATINSKY, No. 780, ante. 

794 -|—It being proposed to appoint 
as committee a person resident out of the juris- 
diction, the Master in Lunacy reported that as the 
proposed committee was resident out of the juris- 
diction he could not approve of him. The ct., 
though satisfied of the expediency of appointing 
him, declined to do so until the Master had 
certified that the proposed committee was a 
person whon, if resident within the jurisdiction, 
he should have approved.—Re BRUERE (1881), 17 
Ch. D. 775; 45 L. T. 200; 30 W. R. 223, L. JJ. 

795. ——— Person interested in lunatic’s estate.| 
—-CoPEe’s (LaDy) CasE (1677), 2 Cas. in Ch. 239; 
22 E. R. 926, L. C. 

796. ——— ——— Lunatic in custody of next of 








resident 














PART VII. Pred. tk ee 10.— & inclinations of 


788i. Who should be appointed— 
Oomfort of lunatic paramount - 
In the appointment of the Sali tos 


of the person of a lunatic, the ct. 
attend as far as possible to the viene 


LEACOCRE (1838), L. 
498.—IR. 


PART VII. etc rial 10.— 
e C ® 


ce. Who should be appointed — Re- 


LUNATICS AND PERSONS oF UnsounD MIND. 


kin—Nominal committee appointed.|—DORMER’S 
Casz, No. 407, ante. 

797. .|—No objection that the com- 
mittee of the lunatic’s person is the next of kin 
to the lunatic, & will come in for a share by 
Statute of Distribution, 1670 (c. 11), it being for 
the interest of the next of kin to prolong the 
lunatic’s life, whereby his personal estate will be 
increased.—NEAL’s CASE (1729), 2 P. Wms. 544 ; 
24 E.R. 854, L. C. . 

798. .|—(1) The ct. will not gran 
the custody of the lunatic’s person to the next 
heir; but the being entitled to a share of the 
personal estate by Statute of Distribution, 1620 
(c. 11), is no objection. 

(2) Inconvenient to grant the custody of a 
lunatic to two.—Ez p. LUDLOW (1731), 2 P. Wms. 
635; 24 EF. R. 893, L. C. 

799. .|—The old rule, that the next 
of kin of a lunatic is entitled to his estate upon his 
death, was not to be committee of the person, 1s not 
now adhered to.—Ex p. COCKAYNE (1802), 7 Ves. 
591; 32 E. R. 238, L. C. 

800. Married woman.|]—The custody of a 
lunatic may be granted to a feme covert though she 
be not sui juris but under the power of her husband 
(LoRD PARKER, C.).—Ez p. KINGSMILL (1720), 3 
P. Wms. lll, n.; 24 BE. R. 990, L. C. 

801. Number to be appointed—Joint committee.] 
—Khx p. LUDLOW, No. 798, ante. 

802. Order for delivery of lunatic to the com- 
mittee—Habeas corpus not necessary.|— lx p 
CRANMER, No. 1, ante. 























(c) Committee of Esiate. 


See, generally, Lunacy Act, 1890 (c. 5), s. 108 (2). 

803. Who should be appointed— Master in 
Chancery.)—The ct. will not appoint a Master in 
Chancery to an office, in respect of which he will 
be liable to account; as committee of a lunatic’s 
estate. The ct. refused to appoint a person com- 
mittee of a lunatic, upon the circumstances : 
particularly, that he had agreed to give part of the 
profits to another.—Fx2 p. FLETCHER (1801), 6 
Ves. 427; 31 E. R. 1127, L. C. 
Annotation :—Apld. Ex p. Pincke (1817), 2 Mer. 452. 

804. Residence near lunatic.})— he Er- 
RINGTON, La p. FERMOR, No. 889, post. 

805. ——— Residence at a distance not per 
se a disqualification.|—-(1) The residence of a com- 
mittee at a great distance from the lunatic & his 
estate is not per se a disqualification for the office. 

(2) The 13th General Order in Lunacy of Oct. 
1842, enables the master to institute inquiries & 
report thereon without a previous order of refer- 
ence for that purpose; but such report requires 
the sanction of the Great Seal before it can be 
acted upon. Where the committees of a lunatic, 
acting with the sanction of the master, but, by 
mistake, without the authority of the Great Seal, 
had expended large sums in improving the estate, 
& had done other acts of an important character, 
the ct. refused to discharge the committees, or to 
direct a reference at their cost to inquire as to the 
propriety of such acts, no mala fides being shown, 
& no improper items being pointed out in the 
accounts which had been passed by the master. 

(3) In proceedings in lunacy, the attendance of 








lation preferred to master.) ~-Whenever 
& person connected with the family can 
be found eligible & willing to give 
security, & undertake it, he ought to be 
appointed committee of the estate, & 
not & master.— Re Hussry (1828), 1 
Mol, 226.—IR. 


the lunatic.—Re 
& G. temp. Plunk. 


Part VII.—Junpictran Inquisirions as To Lunacy. 


the heir-at-law is required, not for the protection 
of his own interest, but for the protection of the 
lunatic. 

(4) Where an infant heiress-at-law, residing with 
her mother, a widow, was represented before the 
master by her mother’s solr, & the accounts 
had been regularly passed, the ct. refused, on the 
petition of the heiress-at-law, to re-open the 
accounts on the sole objection, that the heiress at 
the time of passing such accounts had no legal 
guardian appointed.—_Re Brown (1849), 1 Mac. & 
G. 201; 1H. & Tw. 348; 19 L. J. Ch. 96; 14 
L. T. O. 8. 101; 41 E. R. 1240, L. C. 

806. —— —— —— Out of jurisdiction.) — 
Re BrumRE, No. 794, ante. 

807. —— Mother & guardian— Preferred to 
party interested in personal estate.|—The mother 
& guardian of an infant tenant in tail in remainder 
preferred to the nominee of the party interested 
in the personal estate of a lunatic, tenant for life, 
as committee of his estate.—Re WEBB (1848), 2 
Ph. 582; 41 EB. R. 1049, L. C. 

Annotation :—Refd. Re Scarlett (1873), 8 Ch. App. 739. 
Preference given to relatives.|—See Sub- 
sect. 10, C. (a), ante. 

808, ——— Person who {s an accounting party.]-— 
Re MILLINGTON (1854), 2 Eq. Rep. 158, L. JJ. 

809. Number to be appointed — Where two 
estates some distance apart.|—In a case where a 
lunatic had two estates situate at a distance from 
each other, & of considerable value, the ct. under 
the circumstances appointed a separate committee 
for each.—te Ropins (1831), 2 Russ. & M. 449; 
309 K. R, 464, L. ©. 

810. ——— One abroad.|—Where a lunatic 
was a widow & interested in property of consider- 
able value situate in Russia, the ct. appointed her 
eldest son, who resided in Russia, & her daughter, 
who resided in England, joint committees of her 
estate, & accepted as security the bond of the 
committees & of their brothers & sisters. — Re 
eee (1897), 66 L. J. Ch. 569; 77 BE. T. 154, 

de r 








D. No one Willing to Act. 

See Lunacy Act, 1890 (c. 5), 8. 108 (2). 

811. Receiver appointed.) — Receiver of a 
lunatic’s estate appointed, when no one would 
act a8 committee.—Re RaDcLirre, Ex p. Rav- 
CLIFFE (1820), 1 Jac. & W. 689; 37 E. R. 512. 

812. ——.|—Appointment of a recciver with 
a salary where no one is willing to become the 
committee of the estate—Re Berrs (1844), 3 
L. T, 0. S, 237. 

See, generally, Part VITII., post. 


E. Termination of Appointment. 
(a) Committee of Person. 


813. Bankruptcy of committee.]— Bkpcy. of 
the committee of the person of a lunatic is a suffi- 


d. Duty of district judge to ap- 
point.) — Under Lunacy Act, 1858, 
8. 9, it is incumbent upon a district 
judge to appoint a manager of the 
estate of a person adjudged to be of 
unsound mind.—Re JoGA KoER (1903), 
I, L. R. 30 Cale. 973.—IND. 


sessing busi 
C. D., [1891] A. C. 


115.—S. AF. 


6. Discretion of court— Lunatic pos- 
} iness capacity.) — A. B. v. 


f. Effect on property outside juris- 
diction.|—Re Knoop (1883), 1 C.L. J. 
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cient cause for removing him on account of the 
fund for maintenance; but the custody of the 
person will not be changed, if the master finds it 
proper with regard to the comfort of the lunatic, 
that it should continue.—Ea p. MiLpMay (1795), 


3 Ves.2; 30 KE. R. 862. 
a enetaon :—Refd. Re Birch, Ex p. Proctor (1818), 1 Swan. 
Vol. 


814, ——-.]—The committee of the person of a 
lunatic not removed in consequence of his bkpcy. 
On a petition to remove the committee of the 
person, the ct., not being prevented by the form 
of the petition from granting relief according to 
the nature of the case, directed an inquiry, whether 
the comfort of the lunatic was sufficiently provided 
for; regard being had to the sum allowed.—Re 
Binrcu, x p. Proctor (1818), 1 Swan. 5381; 36 
EK. R. 493. 

Effect of death of lunatic.|—See Part X., Sect. 
14, sub-sect. 3. 


(b) Committee of Estate. 


815. Joint appointment—Husband & wife — 
Wife next of kin—Death of wife.|—A custody of 
a lunatic’s estate granted to baron & feme, the 
feme being next of kin, determines on her death.— 
Ex p. LYNE (1735), Cas. temp. Talbot, 143; 25 
E. R. 707, 

816. ———- Death of one—Estate very small.]— 
When one of two committees of a lunatic’s estate 
had died, & the property was very small, the ct., 
without a fresh reference to the master, ordered the 
income to be paid to the surviving committce on 
evidence of his solvency.—/?e NOBLE (1852), 2 
DeG.M. &G. 280; 21L.J.Ch. 748; 18 L. T. 0.8. 
266; 42 BE. QR. 880. 

817. Insolvency.|—Ex« p. MinpmAy, No. 813, 
ante. 

818. ——-.|—Re Porcn (1845), 4 L. T. O. S. 
390. 

819. Retirement due to age & health — Fresh 
appointment without reference to master.|—le 
PoWEL (1852), 19 L. T. O. S. 333, L. JJ. 

Position on death of lunatic..—Sce Part X., 
Sect. 14, sub-sect. 3. 


F, Costs. 
See Part XII., Sect. 8, sub-sect. 1, post. 


SuB-SECT. 11.—PRODUCTION AND INSPECTION OF 
DOCUMENTS. 


See Discovery, Vol. XVIII., pp. 62, 63, Nos. 
185-198. 

820. Inspection of papers for purpose of super- 
sedeas.|—Re Dyce Sombre (1844), 2 L. T. 0. S. 
398, 

PART VII. SECT. 4 UBSECT: 10.— 
16.—-SCOT, 817i. Insolvency.|—The committee 
of a lunatic is Hable to be discharged 


from his office if he become insolvent.— 
Be een (1879), 1 Q. L. J. Supp, 1. 


186 


Lunatics AND Persons or Unsounp MIND. 


Part VIIIl—-Appointment of Receiver. 


SEcr. 1—PROCEDURE ON APPLICATION FOR 
APPOINTMENT. 
See Rules in Lunacy, 1892, rr. 19, 48-52 ; 
Lunacy Acts, 1890 (c. 5), s. 116; 1908 (c. 47), s. 1. 
821. Two lunatics members of same family— 
Separate summonses—Necessity for separate affi- 
davits in support.]|—-Zte Morris, No. 1605, post. 


SEcT. 2..—PERSONS FOR WHOM RECEIVER MAY 
BE APPOINTED. 

See Lunacy Act, 1890 (c. 5), s. 116 (1). 

822. Person lawfully detained — Person detained 
abroad.|—A ‘‘ person lawfully detained as a 
lunatic ’’’ in Lunacy Act, 1890 (c. 5), s. 116 (1) 
(c), means a person lawfully detained under the 
provisions of that Act, & consequently within 
the jurisdiction, & does not include a person law- 
fully detained in a foreign country under the laws 
of that country. There is therefore no jurisdiction 
to appoint a receiver of the income of any such 
person under Lunacy Act, 1890 (c. 5), 8. 116 (2). 
—Re WATKINS, [1896] 2 Ch. 336; 65 L. J. Ch 
636; 74 L. T. 504; 60 J. P, 500; 44 W. R. 
609; 40 Sol. Jo. 512, L. JJ. 

Annotation :—Distd. Re Whalley, {1906] 1 Ch. 565. 

823. ——— Under Idiots Act, 1886 (c. 25).!] — 
Re WHALLEY, No. 1898, post. 

Sec, now, Mental Deficiency Act, 1913 (c. 28). 

Persons incapable of managing affairs—Old age 
or disease—Person not detained or found insane.|— 
See No. 1290, post. 

Proved of unsound mind—Possessing pro- 
perty not exceeding certain sum in capital or in- 
come.|—See Lunacy Act, 1890 (c. 5), 8. 116 (1) (e). 

824. How property ascertained.] 
—Semble: the order of the Lord Chancellor, 
under 11 Geo. 4 & 1 Will. 4, c. 60, s. 5, confers no 
title on a purchaser of mtged. hereditaments 
under a power of sale, where the purchase-money 
exceeds £700, although the total amount due & 
payable beneficially to the estate of the lunatic, 
not found so by inquisition is less than that sum; 
but the Lord Chancellor, on the petition of the 
receiver of the lunatic’s estate, the purchaser con- 
senting to take the title, directed a reference to 
the master, to inquire whether the lunatic was a 
mtgee., what sum was due on the mtge., whether 
the sale that had been made was a proper one, & 
what sum would be coming to the lunatic mtgee. 
on its completion.—Re SANDFORD (1849), 1 Mac. 
& G. 538; 2H. & Tw. 137; 47 E. R. 1629, L. C. 

825. ——- ——- ———- ——..]— In ascertaining 
whether the property of a person of unsound mind 
is of the amount of £1,000 or less, so as to bring the 
case within 25 & 26 Vict. c. 86, s. 12, his debts 
& the expenses incurred in his past maintenance 
since he became of unsound mind are to be 
deducted.—Re Farrciotu (1879), 13 Ch. D. 307; 
42 L. T. 72; 28 W. R. 481, L. JJ. 

826. -——- ——- ———- -———.]—By Rules in 
Lunacy, 1892, r. 126, ‘‘ There shall be paid a per- 
centage at the rate of 4 per cent. per annum on 
the clear annual income, amounting to £100 & 
upwards, of every lunatic so found by inquisition, 
but so that no larger sum shall be payable in any 














PART VIII. SECT. 1. more than one 
g. Medical affidavits.) — An li- | CAN. 

cation to declare a person a lunatic 

without the expense of a commission 

must be supported by affidavits of 


medical 


h. Who may appoint — Master in 
chambers.}—An appen. under rule 69, 
O. J. Act, for an order appointing the 


case in any one year than £400" :—Held: in 
calculating the ‘‘ clear annual income ”’ of a lunatic 
so found by inquisition no deduction could be 
allowed for the legal costs of general manage- 
ment or administration of his estate.—Jte WELD, 
[1923] 1 Ch. 247; 92 L. J. Ch. 286; 129 L. @. 
122; 39T. L. R. 215, C. A, 

827. —— Meaning of ‘‘ property.’’] 
—(1) In ascertaining whether the property of a 
lunatic, under the summary jurisdiction of 25 & 
26 Vict. c. 86, does or does not exceed £1,000 in 
value, the word ‘‘ property’ must be taken to 
mean “‘ clear property. 

(2) An arrangement for the disposition of an 
estate, made between parties interested in common 
with a lunatic in the estate, although it involves 
complicated accounts, may be made the subject 
of a reference within 25 & 26 Vict. c. 86, 8s. 13.— 
Re ADAMS (1864), 4 De G. J. & Sm. 182; 3 New 
Rep. 839; 9L. T. 626; 10 Jur. N.S. 187; 12 W.R. 
291; 46 E. R. 886, L. C. 

Annotation :—As to(1) Apld. Re Faircloth (1879), 13 Ch. D. 








Sect. 3.—EFFECT OF APPOINTMENT. 

828. Protection of lunatic’s property by court— 
Date of commencement—Necessity for order of 
court.|—Re CLARKE, No. 1077. post. 

829. Subsequent acts of Iunatic—Void—Execu- 
tion of equitable charge.|—-Re MARSHALL, MAR- 
SHALL v. WHATELEY, No. 173, ante. 


Sect. 4.—EFFECT OF EXPIRATION OF ORDER 
FOR LUNATIC’S DETENTION. 

830. Continuance in force of order for receiver- 
ship—Till discharged by further order.|—-An order 
made by a Master in Lunacy under 1890 Act (c. 5), 
s. 116 (1) (c), appointing a receiver & manager of the 
property of a person of unsound mind not so found, 
who at the date of the order was “lawfully de- 
tained ’’ under areception order, does not necessarily 
come to an end when the reception order expires & 
the person to whom it refers ceases to be lawfully 
detained ; but a further order of the ct. is required 
to discharge it, & the ct. wil] not make such order 
unless satisfied that the person in question is no 
longer subject to the delusions which may have 
led to the detention.—Re B. A. S., [1898] 2 Ch. 
392; 67 L. J. Ch. 453; 78 L. T. 638, L. JJ. 

831. ——— ———.]—A person of unsound mind, 
not being a lunatic so found by inquisition, on 
obtaining his discharge from an asylum is deemed 
to have recovered his sanity, notwithstanding 
that an order appointing his wife receiver of the 
dividends, interest & income of his property is 
still in force, & such a person can commit an act 
of bkpcy. 

The order {under s. 116 of the Lunacy Act, 
1890] remains in force until it is discharged 
(PHILLIMORE, J.).—Re BELTON (1913), 108 L. T. 
344; 297. L. R. 313; 57 Sol. Jo. 343, D. C. 


SrctT. 5.— COSTS. 
See Part XII., Sect. 7, post. 


official guardian the guardian of one of 
defta., &@ person of unsound mind, not 
so found :—Held: the motion should 
be made before the master in cham ‘ 
—ORAWFORD v. ORAWFORD (1881), 9 
P, R. 178.—CAN. 


man.—Fe 
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Part IX.—Judicial Powers over Person. 


SEct. 1.—IN GENERAL. 

832. Access to lunatic— Power of court to 
refuse.|—Access to a lunatic by a person entitled 
upon the death of the lunatic in default of appoint- 
ment by her, to see, whether she was in a state to 
exercise the power, refused.—Ex p. LYTTELTON 
(1801), 6 Ves.7; 31 E.R. 911, L. C. 

Annotation :—Consd. Re B-—~, [1891} 3 Ch. 274. 


SECT. 2.—_MAINTENANCE AND ACCOUNTING. 

833. Liability of committee to account — Sum 
allowed for maintenance of children—Gross fraud.| 
—The ct. allowed the profits of the lunatic’s estate 
to the committee for the maintenance of his person. 
he lunatic died, his administrator brought a bill 
for an account of these profits; defendant, the 
committee, pleaded this order of ct. of the allow- 
ance of the profits for the lunatic’s maintenance ; 
the plea ordered to stand for an answer: but the 
ct. declared they would not relieve in such case 
without gross fraud.—SHELDON v. FORTESCUE 
aa ae (1731), 3 P. Wms. 104; 24 E. R. 987, 


Annotation :—Mentd. Palmer v. Mure (1773), 2 Dick. 490. 

834. Special circumstances.|— Where 
an annual sum of money is ordered to be paid to 
the committee of the person for the maintenance 
of a lunatic, the committee is not bound to keep 
accounts, &, as a gencral rule, will not be ordered 
to account. But the committee may be ordered 
to account under special circumstances, as when 
the lunatic has been improperly maintained, or 
the sum allowed has clearly not been expended. 
Where a committee had received one allowance for 
the maintenance of a lunatic & another for the 
Maintenance of her infant children, & had, after 
properly maintaining the lunatic, spent the re- 
mainder of her allowance on the maintenance of 
the children :—Held : he would not be ordered to 
account on the petition of the children.—Re 
FRENCH (1868), 3 Ch. App. 817; 37 1. J. Ch. 537; 
18 L. T. 189; 16 W. R. 657, L. J. 

Annotation :—Refd. Strangwayes v. Read, [1898] 2 Ch. 419. 

835. Separate maintenance for chil- 
dren—Account on petition by  chilidren.|—Jve 
FRENCH, No. 834, ante. 

836. Proof of insufficient mainte- 
nance by committee.|—The committee of the estate 
of a lunatic was authorised by an order of Mar. 
1896, in the common form, to pay to the com- 
mittee of the person £2,500 per annum for the 
lunatic’s maintenance; the order also provided 
for the keeping up of a considerable establish- 
ment, & that the committee of the person should 
be at liberty to reside in the lunatic’s own house 
& have the use of the horses, carriages, & other 
effects of the lunatic. As a matter of convenience 
to the committee of the person, the allowance was 
paid quarterly in advance. A quarterly pay- 
ment of £625 was made on Oct. 29, 1896, & thirteen 




















PART IX. SECT. 1. 


k. No power to compel lunatic to 
go to asylum.}--If a Innatic be well 
taken care of by his own Bropis at 
home, he should not be forced to go to 
lunatic asylum, there being apparently 
no provision in the Lunacy Act 
authorising a district judge to send such 
@ person to the asylum.—Re JOGA 
oun (1903), I. L. R. 30 Cale. 973.— 


29 L. R. 
l. Meaning of 


PART JX. SECT. 3. 
837i. Permission to reside out of the 
jurisdiction.}— W here & person has been 
declared a lunatic on petition, the & 
Lord Chancellor will not, in the absence 
of special circumstances, send him to 
reside out of Ireland.—Re BiRoH (1892), 

Ir. 274.—IR. 
«* residence ’’.} 
lunatic who was confined in Monaghan 
Asylum had a farm in County Cavan, 


days afterwards the lunatic died. The exors. 
of the lunatic claimed to be repaid the sum of 
£528, being the proportionate part of the quarter’s 
allowance for the period subsequent to the death 
of the lunatic; or, in the alternative, an inquiry 
what was properly payable for the maintenance 
of the lunatic during the thirteen days, & brought 
an action to enforce this claim :—Held: as the 
lunatic had not been maintained for the whole 
year, the exors. were entitled to receive from the 
committee of the person such portion of the yearly 
allowance as had not been properly expended for 
the purposes of the lunatic; & an inquiry was 
directed what sum ought to be allowed to the 
committee of the person during the time the lunatic 
was maintained, regard being had to the order of 
Mar., 1896, with liberty to apply in chambers for 
any balance that might be found due to the 
lunatic’s estate, & as to costs.—STRANGWAYES v. 
READ, [1898] 2 Ch. 419; 67 L. J. Ch. 581; 79 
L. T. 245; 46 W. R. 671; 14 T. L. R. 508; 42 
Sol. Jo. 654. : 


Srcr. 3.—RESIDENCE OF LUNATIC SO FOUND. 

837. Permission to reside out of jurisdiction.|— 
(1) Where the lunatic’s delusions are entirely 
consequential upon an unfounded jealousy of his 
wife’s fidelity, the wife, though she may be con- 
tinued one of the committees of the person, will 
not be allowed any active superintendence or con- 
trol over the lunatic; & the lunatic, if attended 
by a proper person, will be permitted to reside 
abroad, out of the jurisdiction. 

(2) The invariable principle & practice of this 
ct. is, that when once a jury had pronounced a 
person to be insane, the clearest possible case 
must be made out of recovery before the ct. can 
interfere to set aside the commission. The proper 
state of things, that the person should be conscious 
of his previous delusions, & that they left him; & 
not still to adhere to them as if they were true 
(LorD COTTENHAM, C.)}.—te Dyce SOMBRE (1844), 
3 L. T. O. S. 485; 8 Jur. 817, L. C. 

838. .|—Leave given for a lunatic, under 
particular circumstances, to reside in Scotland, 
his committee, who resided in England, under- 
taking to bring him within the jurisdiction when- 
ever it should be required.—Re Jonus (1844), | 
Ph. 461; 41. T. O. 8S. 249; 41 E.R. 707, L. C. 

839. ——.] —- Re Dyck Sompre (1847), 1¢ 
L. T. 0. S. 241, L. C. 





SrEcT. 4.—HABEAS CORPUS. 

See, generally, CROWN PracticE, Vol. XVI. 
pp. 248 ef seq. 

840. Habeas corpus ad subjiciendum—vValidit 
of detention of lunatic.|—Discharge from a mad 
house by habeas corpus.—R. v. TURLINGTON (1761 
92 Burr. 1115; 97 H.R. 741. 


& usually resided there :—Held : ‘‘ res 
dence’? under Lunacy Act, 188! 
means ordinary residence as di 
tinguished from compulsory detentio 
he lunatic’s real residence was 
Cavan.—Re Murrua, Ex p. Conic 
(1910), 44 I. L. T. 114.—IR. 


PART IX, SECT. 4. 


— A 
840i. Habeas c ad subjiciendy 
—PValidity of vetention of lunatic.)~—. 
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Sect. 4.—Habeas . Part X. Sect. 1: Sub- 
sect. 1, A. & B. (a).] 

841. —— ——-.]—Ex p. Luoyp (1845), 4 
L. T. O. 8. 359; 9 J. P. Jo. 115. 

842. ——- ——-.|—_Ex p. Lunacy  ComRs. 
(1849), 13 L. T. O. S. 123; 13 J. P. Jo. 318. 

843, —— ——..]|—_Re DELL (1891), 91 L. T. Jo. 
375. 

844. ———- ———.]|—-Re STENEULT (1894), 29 
L. Jo. 345, D. C. 

845. ——- -——.]|—Re ELTon (1896), Times, 
May 1. 

846. ——.]-— Re WILKINSON (1919), 83 


J. P. Jo. 422. 

847. —— Who may apply for writ — 
Stranger without authority..—No one can support 
an application for a writ of habeas corpus on behalf 
of another without some authority or legal right 
to make it. 

The relation of attorney & client on a special 
retainer for a specific purpose, or business not 
necessarily involving or importing a retainer to 
apply for a writ of habeas corpus, does not give an 
authority to the attorney to make such an appli- 
cation on behalf of his client. In the case of an 
alleged lunatic, his retainer of an attorney to 
prosecute a petition of lunacy does not give such 
an authority, even although the attorney be 
denied access to him, & if, under such circumstances 
the application be made by the attorney, without 
any affidavit from the client, & without any affi- 
davit showing that he expressly authorised the 
application, or is detained against his will, & with- 
out any explanation of the absence of such express 
authority or affidavit on his part beyond the mere 
fact of his detention, & of the exclusion of his 
attorney, the rule will be discharged with costs. 

Semble: the proper course is to apply to the 
Lord Chancellor of the Comrs. of Lunacy to admit 
the attorney to have access, or to allow a comr. 
for taking affidavits to wait on the alleged lunatic 
for the purpose of his making an affidavit if he 
desire to make one.—Ez p. CHILD (1854), 15 CU. B. 
238; 23 L. T. O. 8S. 190; 139 E. R. 413; sub 
none Re FITZGERALD, Ex p. CuiIup, 2 C. L. R. 
1801. 

848. Attorney retained by 
client.|—Ez p. CHILD, No. 847, ante. 

849. —— Sufficiency of return to writ.)— 
R. v. WRIGHT (1731), 2 Stra. 915; 93 E. R. 939; 
sub nom. ANON., 2 Barn. K. B. 35. 








eer 








oa — —— ——.|—He FELL, No. 1853, 
post. 
851. ——- ——— Whether lunatic must be 


DackK wee 25 O. W. R. 633; 5 
QO. W. r) 7174.—CAN. 


m. —— -—— Whether court will 
direct issue as to lunacy.}—Upon a 


habeas corpus application on behalf of 
an alleged lunatic for his discharge 
from an asylum, the ct. may direct 
an issue to try the question whether 
appet. is at the time of the inquiry of 


Lunatics AND Persons oF Unsounp MIND. 


arty is 
ody to 
CLARKB 


brought up.]—When it appears that the 

actually insane, the ct. will not direct the 

be brought up on habeas corpus.—R. v. 

(1762), 3 Burr. 1362; 97 EB. R. 875. 

Annotation :—Consd. R. v. Brixton Prison, Er p. Servini, 
{1914} 1 K. B, 77. 








852. —— ———.|—Ex p. —— (1852), 16 
J.P. Jo. 53. 
853. ——— Whether court will direct issue 


as to lunacy—Lunatic not entitled as of right to 
issue.|—Neither under the Victoria Lunacy Act 
of 1890 nor under a habeas corpus is a person law- 
fully detained as a lunatic entitled as of right to 
have the question of his lunacy decided by means 
of a jury. Special leave to appeal from certain 
orders of ct. refused, petitioner's object being to 
obtain a jury’s decision as to the lunacy. 

The ct. may come to a conclusion, as it has done 
in this case, that appct. is lawfully detained upon 
the evidence before it. The ct. is not bound to 
direct an issue to be tried by a jury. The ct. 
can always direct such an issue if the ct. is of 
opinion that justice requires it (Lorp LINDLEY). 
—HEz p. GREGORY, [1901] A.C.128; 70L.3.P.C. 
19; 83 L. T. 441, P. C. 

854. Habeas corpus ad testificandum—Fitness 
to be removed from asylum.|—JIn order to obtain 
a habeas corpus, to bring up a person confined in a 
lunatic asylum as a witness, it is necessary that 
the affidavit should show that he is in a fit state 
to be removed, & that he is not a dangerous 
lunatic.—£x p. —— (1834), 3 Dowl. 161. 

855. ——.J]— A habeas corpus ad testi- 
ficandum may be obtained to bring up the body of 
a confined lunatic to give evidence in a cause, 
upon an affidavit showing that he is not a 
dangerous lunatic, & that he is in a fit state to be 
brought up.—FENNELL v. Tair (1834), 1 Cr. M. 
& R. 584; 5 Tyr. 218; 149 E. R. 1213. 

856. Habeas corpus ad respondendum — Re- 
moval to asylum after committal for trial—Issue of 
writ by judge of assize..—Where prisoner was 
committed for trial by the magistrates to the 
assizes, but, after committal, was removed by them 
to the county lunatic asylum, the judge of assize 
has power to issue a habeas corpus to bring prisoner 
a aa trial—R. v. PEAcock (1870), 12 Cox, 
Bator :—Mentd. R. v. Shurmer (1886), 2 T. L. R. 





857. Habeas corpus to be surrendered in dis- 
charge of bail.|—A lunatic may be brought up by 
habeas corpus from St. Luke’s Hospital to be sur- 
rendered in discharge of his bail.—PILLop v, 
SEXTON (1803), 3 Bos. & P. 550; 127 BE. BR. 297. 


unsound mind & incapable of managing 
himeelf & his affairs, & whether if being 
found insane, he is dangerous to be at 
large.—Re KInG (1916), 35 W. L. Rh. 
132; 11 W. W. R. 132.—CAN. 
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Part X.—Judicial Powers over Estate. 


Secr. 1—COMMITTEES AND RECEIVERS. 


SUB-SECT. 1.—POSITION OF COMMITTEE OR 
RECEIVER. 
A. In General. 

858 Lien on estate.|—BARNESLEY v. POWELL, 
No. 1646, post. 

859. Special lien—After death of lunatic— 
As against purchaser with notice of committee’s 
claim.]—A committee of a lunatic has no special 
lien upon the estate, after the death of the lunatic, 
for money expended by him on his behalf, & a 
purchaser having notice of the claim of the com- 
mittee is no more bound to see to the application 
of the purchase-money than if he bought with 
notice of simple contract debts.—JoNnEs v. NovEs & 
ALLEN (1858), 28 L. J. Ch. 47; 32 L. T. O.S. 102 ; 
4 Jur. N.S. 1033; 7 W. R. 21. 

860. Application of savings of management— 
Payment of interest.|—Brother of lunatic, com- 
mittee of the estate, had managed it nine years 
before the commission, during which time there 
were considerable savings. To pay _ interest, 
though alleged, he made no use of it, unless par- 
ticular circumstances to justify that.—Re CHuUM- 
LEY (1790), 1 Ves. 156; 30 E. R. 278, L. C. 

861. Who may be appointed — Solicitor under 
inquisition of lunacy.] — Solr. under a commis- 
sion of lunacy not to be appointed receiver of the 
estate of the lunatic—Ha p. PINCKE (1817), 2 
Mer. 452; 35 H.R. 1013, L. C. 

Principles governing appointment.] — See 
Part VII., Sect. 4, sub-sect. 10, C. 

862. Duty to keep down interest—Mortgage.|]— 
Docketing the issue without docketing the judg- 
ment, & the debt, damages, & costs recovered 
thereby, is not a sufficient docketing a judgment 
within 4 & 5 Will. & Mar. c. 20. Therefore, where 
a committee of a lunatic, against whom judgment 
had been obtained but not duly docketed, paid 
over rents to a mtgee. of a date subsequent to 
the judgment, it was held, that he was not liable 
as for money had & received to the use of pltf., 
who claimed as tenant by elegit under the judg- 
ment; for it was his first duty as committee to 
keep down the interest on the mtge.—BRAITH- 
WAITE v. WATTS (1832), 2 Cr. & J. 818; 2 Tyr. 
203; 1L. J. Ux. 97; 149 E.R. 136. 

863. Officer of court—Powers.|—Semble: the 
committee of a lunatic has not power to vary or 
exchange debts, or alter contracts entered into by 
the lunatic, they being mercly officers of the ct.— 
ke Stocks, Ha p. PARKER (1842), 2 Mont. D. & 
De G. 5113; 11L. J. Bey. 26; 6 Jur. 541, Ct. of R. 

864. Freedom from interference— By person 
other than court—Complaint by creditor.]|—The 
control of the committee over a lunatic’s estate 
will not generally be interfered with, except in 
case of improper conduct on the part of the 
committee, & therefore a petition presented 


PART X. SECT. 1, SUB-SECT. 1.—A. 

n. Assumption of control of estate 
by astranyer—Liable to account as 
trustee.})—A person who of his own 
motion assumes the care & control of 
the estate of a person of unsound mind, 
by so doing constitutes himself a 
trustee & is liable to account as such.— 











hk. 1] 37.—CAN. 


p. ——.] 
(1902), 5 O. 


PERPETUAL TRUSTEE Co., LTpD. v. : Basi 
THOMAS (1903), 3S. R. N.S. W. 277 ; 817; 23 C. L. T. 49.—CAN 
20 N. Ss. e W. N. 133.—AUS. q. Public 


o. Duty to pay moneys into court.) 
—It is the duty of the committee to 
pay into ct. moneys which will not, 0O.L. 


within a short time, be required for 
the purposes of the estate, & he is 
liable for interest upon moneys fre- 
ceived by him from its receipt until 
per NEVINS (1888), 5 Man. 


— Re NorRIs, Re DROP 
L. R. 99; 1 O. 2 


trustee as committee — 

Power to sell & conv 

LIVINGSTON matey D.L. R. 997; 54 
R. 452.—CAN. 


on behalf of a joint-stock co., in which a lunatic 
was a shareholder, praying for a_ reference, 
whether it would be for the benefit of the lunatic 
that the amount due in respect of his shares by 
virtue of a call which had been made by the co., 
should be paid out of his estate, which petition 
was opposed by the committee, was dismissed 
with costs.i—Re HiTcHon (1846), 15 L. J. Ch. 
126; 6L. T. O.S. 409, L. C. 

865. Complaint by relation—Against committee 
—Personal examination of lunatic.|—Re BAaGsTER 
(1847), 9 L. T. O. S. 242, L. C. 

866. Answer of committee — Whether binding 
on estate of lunatic.|—A bill was filed against a 
lunatic & her committees, A., B., and C. After 
answer by the committees & replication, & evidence 
having been taken, but before the hearing, the 
lunatic died. Administration having been granted 
to A. & D. & E. the wives of B. & C., the suit was 
revived against A., B., & C., D., & E. by bill of 
revivor; & in the answer to the bill of revivor 
defts. claimed the benefit of the previous answer 
of the committees. To this answer no replication 
was filed:—Held: (1) (LORD CRANWORTH, C.) 
although the answer of the committees might not 
in general be binding on the estate of a lunatic, 
yet the representatives, being really the same 
parties as the committees, & having adopted their 
answer, must be concluded by it; (2) (LORD 
St. LEONARDS) the answer of committees was 
in general binding on a lunatic’s estate, & under 
the circumstances there was nothing to take the 
case out of the general rule-—STANTON v. PER- 
CIVAL (1855), 5 H. L. Cas. 257; 24 L. J. Ch. 369 ; 
26 L. T. O. 8S. 49; 3 W. R. 391; 10 BE. R. 898, 
H. L.; affg. S. C. sub nom. PERCIVAL v. CANEY 
(1852), 4 De G. & Sm. 610, L. C. 

Annotations :—Generally, Mentd. Barbat v. Allen (1852), 21 


L. J. Ex. 155; Stapleton v. Crofts (1852), 18 Q. B. 367; 
M‘Neillie v. Acton (1853), 22 L. J. Ch. 820. 


Effect of death of lunatic.|—-See Part X., Sect. 
14, sub-sect. 3, post. 





B. Duty to Act under Direction of Court. 
(a) In General. 

867. Liability for wrongful act of solicitor — 
Misapplication of estate of lunatic.|—A solr. to 
committees received & misapplied part of the estate 
of the lunatic & then died insolvent. The ct., 
although it held the committees answerable, yet, 
considering that, under the circumstances, the 
lunatic, if he recovered, would not enforce the 
liability, made a declaration that they were not 
to be charged with the loss, but the costs were 
not to be allowed out of the estate.—Re Moorn 
(1853), 23 L. J. Ch. 153. 

868. Erroneous exercise of discretion.|——-C., a 
committee of a lunatic, & who was also a trustee 
for other parties, was held liable for rents received, 
& wrongiully paid by him to those other parties 


PART X. SECT. 1, SUB-SECT, 1.— 
B. (a). 


r. Foreign curator — Recognition by 
court.) —- A curator or other rson 
or body duly Sppelee by a foreign ct. 
to a lunatic wit. its jurisdiction will 
be recognised by the ct. & authorised 
Ww. R. to deal with the lunatic’s immovable 
property situate in the Transvaal, 
fublect to the rights of local creditors, 
if any. The responsibility of dealing 
with such property thereafter belongs 
to such curator & the ct. will not con- 
firm his actions or give him directions 


.J—Re BURLEY & 
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during the lifetime of the lunatic—-WRIGHT v, 
CHARD (1860), 1 De G. F. & J. 567; 29 L. J. Ch. 
4145; 2. T. 104; 6 Jur. N.S. 476; 8 W. R. 
3384; 45 E. R. 481, L. JJ. 


Annotations -—Mentd. Johnson v. Gallagher (1861), 3 De 
G. F. & J. 494: London Chartered Bank of Australia v. 


Lempriere (1873), L. R. 4 P. C. 572. 


(6) Conduct of Proceedings. 

869. Sanction of court — Necessity for.]—A 
committee of a lunatic ought, before bringing or 
defending an action on behalf of a lunatic, to have 
re sanction of the ct.—Re NOTLEY (1839), 3 Jur. 
719. 

870. —— Bankruptcy proceedings.| — 
(1) Where, in an English lunacy, a committee 
has been appointed, a curator bonis appointed by 
the Scottish Ct. of the lunatic’s estates in Scotland, 
especially where appointed, prior to the lunacy, 
on account of physical incapacity has no locus 
standi, under Bkpcy. Act, 1883 (c. 52), s. 41, 
which provides that, for the purposes of the Act, 
‘‘a lunatic may act by his committee of curator 
bonis ’’ to intervene in English bkpcy. proceedings 
by the committee in the name & on behalf of the 
lunatic. The committee is, when appointed, the 
only person entitled under the sect. to represent 
the lunatic in the proceedings, & the curator bonis 
is only entitled to act therein for the lunatic where 
there is no committee. 

(2) Where the committee of a lunatic debtor 
has been authorised by the Ct. in Lunacy to take 
preliminary proceedings with a view to making 
him bkpt., by filing in his name a declaration of 
insolvency, no subsequent steps such as admitting 
the debt of a creditor who may bave presented 
the bkpcy. petition, or consenting to an adjudi- 
cation, should be taken by the committee without 
first obtaining the sanction of the Ct. in Lunacy. 
—Re R.S. A., [1901] 2 K. B. 32; 70L. J. K. B. 
475; 841. T. 477, C. A. 





(c) Kupenditure of Money. 

871. Necessity for application to court.) — 
(1) The committee of a lunatic cannot make 
leases, nor encumber the lunatic’s estate, without 
leave of the ct. 

(2) Committee not to be allowed for buildings 
& improvements on the lunatic’s estate.—-FosTeR 
v. MARCHANT (1684), 1 Vern. 262; 23 EH. R. 457. 
Annotation :—Generally, Mentd. Oxenden v. Compton (1793), 

2 Ves. 69. 

872. .|—Expenditure by the committee of 
a lunatic’s estate without a previous application 
not to be allowed.—E'z p. MARTON (1805), 11 Ves. 
397; 32 E. R. 1140. 

873. .|—Expenditure by the committee of 
a lunatic’s estate without a previous application 
not to be allowed.—Ea p. HILBERT (1805), 11 Ves. 
397; 32 E. R. 1141. 

874. Expenditure beneficial to estate.) — 
A committee, who, having been authorised by the 











as to the disposal of such property or 
the proceeds thereof.—Exz p. PEARCE’S 
CURATOR (1907), T. S. 887.—8S. AF. 

t. -}-—Ezx p. BOTTOMLEY, 
{1911] T. P. D. 143.—S. AF, 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (b). 


mee ee 


a. Sanction of court ~ Bankru eee 
e a 0 COU oe a e 
proceedings.}—The ct. has nOWer. eA have 
sanction the presentation of a petition 
in insolvency or for the Iquidation 
of the affairs of an insane person by 








allowed b 
master. 


his committee.—Re NEWMAN-WILSON 
(1895), 6 Q. L. J. 229.—AUS. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (c). 


b. Unauthorised exrpenditure—Sanc- 
tion by court.) — Re 


-_}-Expenditures which 
been made on behalf of a 
lunatic without authority may be 

the ct., but not by the 
uch expenditures will be 
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ct. to expend a certain sum in rebuilding a farm- 
house, expended half as much again in buil 
one of larger size on a different site, was no 
allowed the excess; although what he had done 
appeared to be beneficial to the estate.—Re 
LANGHAM (1847), 2 Ph. 299; 41 EK. R. 958. 


(d) Leasing. 

875. Power of receiver to grant lease.|— 
Foster v. MARCHANT, No. 871, ante. ~ 

876. Power to lease.|—FosteR v. MARCHANT, 
No. 871, ante. 

877. Lease by committee — At less than best 
rent.|—The committee of a lunatic’s estate, who, 
in conjunction with the wife & heir-at-law of the 
lunatic, had let the estate at a certain rent, with- 
out obtaining the sanction of the ct., three years 
afterwards, upon the report of the master finding 
that a larger rent might have been obtained, 
was held responsible for the amount of such 
larger rent, & ordered to pay all the costs occa- 
sioned by his having let the property at an under- 
value.—Re WILKINS, Ka p. WILKINS, Ea p. 
JENVEY (1842), 6 Jur. 308. 

878. Failure to collect arrears of rent.|— 
Where a committee of the estate of a lunatic per- 
mitted the solr. whom he employed in the lunacy 
to become tenant of a mansion house, forming part 
of the lunatic’s estate, & allowed the rent to be in 
arrear for four years, none having, in fact, been 
paid, except by means of a set-off of a smaller 
sum, being the amount of the solr.’s bill of costs 
accruing from time to time:—Held;: the com- 
mittee was personally liable to make good the 
deficiency.—Re SWINDELL, Ea2 p. SWINDELL 
(1852), 2 De G.M. & G. 91; 211. J. Ch. 748; 19 
L. T. 0.8. 195; 42 E. R. 805, L. JS. 





C. Employment of Agent. 

879. Power of court to order.|] — Order made, 
without a reference to the master, that the com- 
mittee of a lunatic should be at liberty to employ 
a particular person for inspecting the lunatic’s 
property at a fixed salary, to be paid out of the 
Fe ae ERRINGTON (1826), 2 Russ. 507; 38 

. R. 448. 


D. Neglect of Compliance with Orders. 
880. Order for payment for special purposes. |—- 
Re JODRELL (1829), Shelford on Lunatics, 2nd 


ed. 182. 
Annotation :—Refd. Re French (1868), 3 Ch. App. 317. 


881. Debt due from late committee — Order for 
payment disobeyed—Petition for committal.]— 
Re WILKINS (1844), 2 L. T. O. S. 404. 

882. Payments authorised from lunatic’s estate 
—Subsequent order by Master of Rolls discharged.] 
—AMES v. PARKINSON, No. 495, ante. 


Ei. Lemuneration. 

888. General rule.]|—Ct. will not allow com- 
mittee of a lunatic any thing for his trouble.— 
Re ANNESLEY (1749), Amb. 78; 27 B. R. 49. 
Annotation :—Mentd. Ex p. Annandale (1749), Amb. 80. 


less readily sanctioned after the death 
of a lunatic.—Re Nevins (1888), 5 
Man. L. R. 137.—CAN. 


PART X. SEES 4 SUB-SECT. 1.— 


d. Lease uU 
HAW (1869), 15  Gomiciied ea jurladictions| tee 
CROZIER (1887), 13 V. L. BR. 362.— 
AUS. 

PART X. SEOT. i, SUB-SECT. 1.—-E, 
6. Compensation.) — The ct. has 
power to allow compensation to a 


X.—JUDICIAL Powers oveR Estate. 





| 884, —-——.]—-Committee of the person & estate 
of lunatic, with restriction not to receive any part 
of the estate. Receiver appointed of the estate. 
—He BILLINGHURST, Ex p. BILLINGHURST (1750), 
Amb. 104; 27 E. R. 65. 

885. -.|—-No allowance to the committee 
of a lunatic’s estate for his care & trouble.— 
ANON. (1804), 10 Ves. 103; 32 E. R. 783. 

886. .|—Where a lunatic’s property con- 
sisted simply of public stock & moneys due in 
respect of half-pay, an allowance to the com- 
mittee for receiving it, was refused.—POWELL v. 
BONNER, CARTWRIGHT v. BONNER, Re POWELL 
(1840), 9 L. J. Ch. 139. 

887. ——.|—Re BRAMWELL (1844), 3 L. T. 
O. S. 69. 

888. Exception to rule—No suitable person 
available as committee—Receiver.|—Where no one 
could be procured to act as committee of a lunatic, 
a receiver was appointed, with a salary; but to 
be considered, & give security, as committee.— 
Liz p. WARREN (1805), 10 Ves. 622; 32 E. R. 985. 

889. Exceptional circumstances.] — (1) A 
salary allowed to the committee of the estate of 
a lunatic under peculiar circumstances. 

If the question were, whether a committee is 
generally to receive a salary, I should say, No. 
But if the question were, whether there may not 
be cases where he ought to have a salary, I should 
say, Yes. (LORD HLDON, C.). 

(2) Persons whose place of residence admits 
of their frequently visiting the lunatic, & inspect- 
ing the management of his concerns, to be pre- 
ferred as committece.—Re HERRINGTON Ea p. 
FiRMOR (1821), Jac. 404; 37 EB. R. 9038. 

890. .|—The committee of the estate 
of a lunatic is not entitled to any remuncration 
for his trouble. Where any allowance at all is 
made to him, it is not for his sake, but for the 
benefit of the estate, as where rents cannot be 
effectually collected by the committee without 
assistance.—Re WALKER (1848), 2 Ph. 630; 41 
E. R. 1087. 

891. Payment of out of pocket expenses.|}— 
Allowance, not exceeding 5 per cent. on receipts, 
to committee of lunatic’s estate for expenses out 
of pocket in collecting rents—Re WESTBROOKE 
(1848), 2 Ph. 681; 41 E. R. 1087. 




















F. Committce as Administrator on behalf of 
Lunatic. 
Grant of administration to committee.| —Sce 
Iixecurors, Vol. XXIII., pp. 151-152, 168, 
Nos. 1578-1582, 1839. 


SUB-SECT. 2.—SECURITY. 

892. By committee—Son of lunatic.|—Iiven the 
eldest son & heir-at-law of a lunatic will not be 
appointed one of the committees of his estate, 
without giving security, unless the master reports 
that no person can be found to act as committee, 
who will give security.— Re FRANK (1826), 2 Russ. 
450; 38 EH. R. 405, L. C. 


committee, but the master has no such 
power unless the matter is specially 
referred to him.—Re NEVINS (1888), 5 
Man. L. R. 137.—CAN. 





f. Right to retain from mainte- 
nance mce.jJ—Re BoOwMAn (1868), ae ee 
7 N. 8. Ww. Ss. O. . (Kq.) 34.—AUS. 


g. Right to charge commission—On 
moneys co by committee.) —— Re 
TE v. STEVENS 


Gray, PUBLIC TRUS 
(1902), 22 N. Z. L. Rk, 32.—N.Z. 


PART X. SECT. 

h. Dispensing with security — Dis- 
cretion of court.)—SHAW v CRAWFORD 
(1879), 4 A. R. 371.—CAN. 
‘ -}— Tho ct. may, if 
it seo fit, appoint a committee of a 
lunatio’s estate, without requiring tho 
usual security._-Re BURROUGHS (1842), 


l. Sufficiency of — Recognisance of 
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898. Change of security —- Power of court to 
order.|—Ez p. PERERIA (1755), 2 Ves. Sen. 674; 
28 HE. R. 429, L. C. 

894. Reduction of security—Power of court to 
order.]|— Ha p. NORTHLEIGH (1755), 2 Ves. Sen. 
673; 28 HE. R. 429, L. C. 

895. Dispensing with security—Funds in hands 
of Accountant—General—Security for application 
of income.|—Re Dopson (1844), 3 L. T. O. S. 
“53, L. C. 

896. Portion of estate paid into court— 
Dispensation pro tanto.|—Re MircHin (1844), 3 
L. T. O. S. 258, L. C. 

897. ——.J—Re Ruxton (1844), 4 
I. T. O. S. 249, L. C. 

898. ——- ——— ———.]—Re PrEoveER (1845), 4 
L. T. O. S. 350, L. C. 

899. .|—Securities belonging to 
a lunatic’s estate ordered to be deposited with the 
master, for the purpose of reducing the amount 
of the committee’s recognisances.—Re HAGLE 
(1847), 2 Ph. 2013; 41 BEB. R. 919, L. C. 

900. Whole property in court — Approval 
of Attorney-General.|—/te STONE (1845), 5 L. 'T. 
O. S. 122, L. C. 

901. ——.]—J2e¢ LOCKSLAM (1846), 6 L.'T. 
O. S. 477, L. C. 

902. Bond given to Crown by committee— 
Matter of record—33 Hen. 8, c. 39, s. 50.!— 
A bond given to the Crown by a committee of a 
lunatic, on his appointment, is within above scct. 
& the Crown is entitled to treat it as matter of 
record, & have a set. fa. thereon.—R. v. CHAMBERS 
(1843), 11 M. & W. 776; 1 L. T. O. S. 315; 
152 WK. R. 1018. 

903. Amount of security—-Whole estate in 
England—Foreign assets.|—Re DyYcE SOMBRE 
(1844), 3 L. T. O. S. 277, L. C. 

904. Non-completion of security — Liability of 
Ce a a a OTTr (1845), 4 L. T. O. S. 451, 

C 


























905. Sufficiency of—Bond of joint committees 
é& their brothers & sisters—Property of lunatic 
abroad.|—Re Hopper, No. 810, ante. 

906. Surety for committee of estate—Who may 
be-—-Committee of person.|—The heir-at-law of a 
lunatic, who with one other person was the next 
of kin of the lunatic, was appointed committee of 
his person. Another party being proposed, was 
approved of by the Master in Lunacy as com- 
mittee of the estate. The committee of the person 
proposed himself as one surety for the committee 
of the estate. The A.-G. was willing to accept 
this security, but declined to do so without the 
sanction of the ct. An order was made that, 
upon the allowance to the lunatic being paid 
direct to the committee of the person, instead of 
passing intermediately through the hands of the 
committee of the estate, the committee of the 
person be accepted as one of the sureties for the 
committee of the estate, the general rule, how- 
ever, to remain unaltered.—Re BURTON, Ea p. 
Mount (1851), 21 L. J. Ch. 221; 18 L. T. O. S. 
85, L. JJ. 

907. Replacing surety.|—-One of the sure- 
ties of the committee of the estate of a lunatic, 





committee or receiver.) — The recog: 
hisance of the committee, or of a 
receiver, will not be deemed sufficient 
security.—He WARD (circa 1865), 2 
Ch. Ch. 188.—CAN, 

m. Necessity ro — Re Simpson 
(B. C.) (1907), 7 W. L. R. 36.—CAN. 

n. Purpose of.|—Security is ordered 
for the protection of the lunatic 
sappropriation by hic mana- 
ger; it is not a procecding affecting 
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being dead, order made, upon the petition of the 
trustecs & exors. of deceased surety, that the com- 
mittee should enter into fresh security, & in default 
that it should be referred to the comr. to approve 
of another committee.—Re Burt (1843), 2 Coop. 
temp. Cott. 63; 47 E. R. 1052, L. C. 

908. Liability of—No notice of default.|— 
The sureties in a committee’s recognisance, the 
condition of which was that the committee should 
obey the orders of the Lord Chancellor with 
respect to the lunatic’s estate, held liable on the 
default of the committee, not only for the balance 
reported due from him on his accounts, but also 
for the costs of proceedings subsequently taken 
against him for the purpose of enforcing payment 
of such balance, although the sureties had no 
notice of the default of their principal until after 
those proceedings had been taken.—Re LOCKEY 
(1845), 1 Ph. 509; 14L. J. Ch. 164; 4L. T. 0.8. 
390, 409; 41 K. R. 726, L. C. 

909. Extent of IMability.|] — Re 
WALKER, No. 1411, post. 

910. Enforcement of bond.]—Where it has 
been found that a displaced committee is indebted 
to his lunatic’s estate, & proceedings upon the 
usual bond by him & his sureties have been 
ordered, & the lunatic dies before they are taken, 
the ct. will order a delivery of the bond by the 
Master in Lunacy to the Queen’s Remembrancer, 
who is the proper person to enforce it, & not to 
the lunatic’s legal personal representative.—Re 
HI, (1863), 1 De G. J. & Sm. 487; 1 New Rep. 
250: 7L. T. 702; 11 W. R. 296; 46 E. R. 193, 
L. JJ. 














911. Liability to account—Committee— Action by 
Attorney-General.}|—Bill will lie by the A.G. on 
behalf of a lunatic, against her committees, for 
an account of & to secure the lunatic’s property. 
—A.-G. v. PANTHER (1791), 2 Dick. 748; 21 
EK. R. 461, L. C. 3 subsequent proceedings, sub nom, 
A.-G. v. PARNTHER (1792), 3 Bro. C. C. 441, L. C. 
Annotation :—Refd. Jacobs v. Richards, Jacobs v. Porter 

(1854), 18 Beav. 300. 

912. Small property.] — Appoint- 
ment of committee of a lunatic without a refer- 
ence & the balances to be paid in on affidavit, 
without annual account before the master, the 
property being very small.—£z p. PICKARD (1814), 
3 Ves. & B. 127; 35 E.R. 427, L. C. 
tee eee Re Adams, Ez p. Farrow (1829), 1 Ituss. 

See, naw, Lunacy Act, 1890 (c. 5), 8. 116. 

913. Jurisdiction of Court 
Chancery.|—-SCAMMELL v. LIGHT, No. 1409, post. 

914. —— Receiver—Effect of death of lunatic. | 
—Re WALKER, No. 1411, post. 

915. Passing of accounts—Inquiry as to money 
in hand at any time—Necessity for.]|—-Committee 








of 








a judgment-debtor of the lunatic. — 
SARODA PROSAUD MULLICK v. LUTCH- 
MEEPAT SINGH DoocuR (1872), 10 
B. L. R. 214; 17 W. BR. 2893; 14 Moo. 


p. Passing We 
bh 
ind. App. 529.—IND. 


committee. |— 
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9131. Liability to account—Committee 
— Jurisdiction of Court of Cha “k- 
ELy’s (LORD) Cask (1764), 1 Ridg. 
Parl. Rep. 515.—IR. 

0. ——— ——.]}—Re BOWMAN (1868), 
7 N. 8s. Ww. S. C. R. (Kq.) 34.—AUS. 

9141. ——— Receiver—Effect of death 





q. 


& failed 


of lunatic.}—Re BARRY (1828), 1 Mol. 
414.—IR. 


accounts — Neglect of 
ere a committee nog- 
lecta to collect rent of a tenant whom 
he finds in pussession of a 
the estate, he will be cha 
amount thereof on passing 
—Re SHAW (1869), 15 Gr. 619.—CAN. 
- Accounts not 
aly—Failure not involving disullow- 
ance of costs.}— The committce 
lunatic’s estate expended money 
the estate without authority of the ct. 
to pass accounts yearly :— 


LUNATICS AND PEerRsons oF Unsounp Minp. 


of lunatic’s estate not permitted to pass his 
accounts without inquiry, what money in his 
hands from time to time. Master to te par- 
ticular circumstances.—E2z p. CATTON (1790), 1 
Ves. 156; 30 E. R. 278, L. C. 

916. —— Necessity for regular passing—Falilure 
involving disallowance of costs.|—Costs to com- 
mittee of lunatic refused, because he had not 
passed his accounts regularly, though no fraud.— 
a p. CLARKE (1791), 1 Ves. 296; 30 E. R. 352, 

«Ce 

917. ——- Neglect of committee — Committee 
retaining balances—Interest chargeable.|—-Com- 
mittee of a lunatic neglecting to pass his accounts 
& retaining balances, charged with interest, on 
the petition of a creditor.—He LEGARD, Ez p. 
HALL (1821), Jac. 160; 37 E. R. 811, L. C. 
Annotations :-—Refd. Re Clarke, [1898] 1 Ch. 336; 

Brown, Liewellin v. Brown, [1900] 1 Ch. 489. 

918. Accounts not passed annually— 
Sanction of court required.]|—A committee should 
have the previous sanction of the ct. for not 
passing his accounts annually.—ANON.. (1829), 1 
Russ. & M. 113; 39 E. R. 44, L. C. 

919. ——— Delay of many years——Committee 
suspended — Receiver appointed— Inquiry into 
estate.|— Re STuarT (1845), 5 L. T. O. S. 38, L. C. 

920. Disallowance of sums not properly 
parade Sicha SAUMAREZ (1845), 6 L. T. O. S. 
LL GC, 

921. Refusal to pass accounts—Balance 
in committee’s hands—Payment into court—Peti- 
tion by interim committee.|—Re MacDouGAL 
(1848), 11 L. T. O. S. 169, L. C. 

922. Inspection of accounts—Who entitled to 
inspect—Next of kin—Accounts of committee, 
heir-at-law.|—The heir-at-law is often disposed 
to apply the personal estate in the improvement 
of the real estate. But the next of kin are 
interested in taking care that what will belong to 
them, shall not be expended in increasing the 
value of that, which will never belong to them. 
The heir-at-law being, as generally happens, the 
committee of the estate, a better check upon his 
accounts can, in my opinion, hardly be devised, 
than to subject them to the inspection & objection 
of the next of kin.—Re CRANMER (1808), 2 Coop. 
temp. Cott. 107; 47 E. R. 1075, L. C. 

923. Taking accounts—Presence of next of kin 
——Where next of kin numerous.]—Re (1844), 
3.1L. T. O. S. 258, L. C. 

924. Waiving of accounts—Application of ex- 
lunatic—Practice.|—Re FowLEeR (1844), 4 L. TT. 
O.S. 150, L. C. 

925. Re-opening accounts—Accounts regularly 
passed—In presence of solicitor to heir & next of 
kin.|—te Brown, No. 805, ante. 


Re 

















SUB-SECT. 4.—LODGMENT OF DOCUMENTS, ETC., 
IN COURT. 


926. Deposit of testamentary papers—Duty of 
committee.|—It is the duty of the committee of 


Held: the mere failure to account 
yearly should not tpso facto disentitle 
the committee to costs of accounting & 
other allowances.—Ke BREEN, BREEN 
v. TORONTO GENERAL TRUSTS CORPN. 
(1909), 18 O. L. R. 447 > 13 QO. WwW. R. 
1060.—CAN. 


r. Application for — Lunatic 
resident Hitatde jurisdiction—Payment 
of balance to foreign comm -J— 
MURRAY v. FERRIER (1852), 1 W. BR. 
133.—8COT. 

t. Taking accounts — Consent of 
uae PERSSE (1828), 3 Mol. 


ortion of 
ed with the 
is accounts. 





assed annu- 


of a 
on 


Part X.—JupictaL Powers over Estate. 


the estate, having learnt that the lunatic has 
made a will, to take immediate steps to have 
the same deposited with the master.—Re 
HUMPLEBY (1829), 2 Coop. temp. Cott. 165; 47 
HH. R. 1106, L. C. 

927. —— Will executed before lunatic so 
found.|—Will of testator, subsequently found a 
lunatic, directed to be deposited in the custody 
of the master.—Re THOMPSON (1830), 1 Russ. & M. 
355; 39 H.R. 137, L. C. 

928. Delivery out of deposited documents to 
committee—Jurisdiction of court to order.]—Re 
WINDSOR, WINDSOR v. WINDSOR (1844), 4 L. T. 
eae 1L.C 





When ordered.]|—The ct. will not, 
except in a very special case supported by affi- 
davits, make a general order authorising the com- 
mittee of a lunatic’s estate to act under the opinion 
& advice of the master in the management of the 
estate. 

Where the title-deeds of a lunatic’s estate have 
been deposited in the master’s office, the ct. will 
not direct them to be delivered out to the com- 
mittee unless circumstances are stated on affidavit, 
showing that the due administration of the estate 
requires that they should be placed in the custody 
of the committee.—Re CoorER (1836), 1 My. & 
Cr. 32; 40 E. R. 288. 

930. Production of deposited documents— 
Whether ordered against committee.|—There is 
no power to make an order in an action of 
trespass to land brought against the committee 
of a lunatic, for the production of title deeds in 
the custody of the ct. having jurisdiction in 
lunacy, & therefore out of his possession or control. 
—VIVIAN v. LITTLE (1883), 11 Q. B. D. 870; 52 
L. J. Q. B. 771; 48 L. T. 7938; 47 J. P. 566; 31 
W. RK. 891, D.C. 


Annotations :—Refd. Lundon & Yorkshire Bank v. 
(1885), 15 Q. B. D. 7; Re Strachan, [1895] 1 Ch. 


How obtained.|—-See DIscovERy, Vol. 
XVIII., pp. 62, 63, Nos. 190-198. 





Cooper 
439. 





Sucr. 2.—EXTENT OF POWERS OF MANAGE- 
MENT AND ADMINISTRATION. 
SUB-SECT, 1.@- PROPERTY OUT OF THE JURIS- 
DICTION. 


931. Property in Scotland—Sum secured on 
estate—Ordered to be called in.J|—A sum devised 
to be laid out in lands in Hngland, in trust for A. 
with remainders over, was by Act of Parliament 
secured on A.’s estate in Scotland, during his 
minority. <A. attained twenty-one, & became a 
lunatic :—Held: it might be called in, & laid out, 
pursuant to the trust, & it was to be considered 
as if it were a real estate in England, the interest 
thereon, however, to be considered as personal 
estate in England. 

The master was ordered to settle a ratable 
proportion for the lunatic’s maintenance & his 
debts, between the real & personal estate in 
England & those in Scotland respectively. Another 
sum in the Exchr. in England, arising from the sale 





PART X. SECT. 2, SUB-SECT. 1. 


a. Action by English commitice in 
Scotland.}—Found that persons ap- 
pointed in England by the Lord Chan- Cc. 
cellor to man the affairs of a lunatic, 
are not thereby entitled to maintain 
action in Scotland upon the lunatic’s 
right.—-BAYNE & MORISON v. SUTHER- 
LAND (EARL) (1750), 1 Pat. App. 454.— 





OT. 935i. Primary consideration of court.) 
—The paramount consideration in 


b. —— Maintainable as to per- 
NXXTIIT. 


sonal estate only.J—GORDON v. STAIR 
(EARL) (1835), 13 Sh. (Ct. of Sess.) 
1073.—SCOT. 


PRESENTATIVES 

Sh. (Ct. of Sess.) 878.—SCOT. 

PART X. SECT. 2, SUB-SECT. 2.— 
A. (a). 
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of heritable jurisdiction in Scotland, considered 
as real estate in Scotland.——ANANDALE (MAR- 
QUEss) v. ANANDALE (MARCHIONESS) (1751), 2 
Ves. Sen. 381; 28 BE. R. 244, L. O. 

aanon :—Refd. Oxenden v. Compton (1793), 4 Bro. C. C. 


.|—See, now, Lunacy Act, 1890 (c. 5), 
s. 131 (1) (4). 

‘ 982. Property in Ireland—Jurisdiction of Lord 
Chancellor of Great Britain—Lunacy found by in- 
quisition in England—Appointment of committee 
of person.|—_te TOTTENHAM, No. 785, ante. 

933. Under Trustee Act, 1850 (c. 60).] 
— Order made under above Act, appointing a 
new trustee & vesting the trust premises in hi 
jointly with the continuing trustees, in a case 
where one of three trustees was lunatic, & though 
the will contained a power to appoint new trustees. 

Above Act does not give to the Lord Chancellor 
of Great Britain sitting in lunacy jurisdiction over 
lands in IJreland.—He DAviEs (1851), 3 Mac. & G. 
278; 42 BE. R. 268, L. C. 

Annan :—Refd. Rte Parker’s Trusts (1863), 32 Beav, 


-|—See, now, Lunacy Act, 1890 (c. 5), 
ss. 110, 131 (2), (3). 

934. Property in Dependency or Dominion- 
Power of committee of estate to get in income.]- 
Re THOMAS (1844), 3 L. T. O. S. 257, L. C. 

-|—See, now, Lunacy Act, 1890 (c. 5), 
s. 110. 

Dependencies & Dominions.]|—See DEPEND- 

ENCIES, Vol. XVII., pp. 414 et seq. 








SUB-SECT. 2.—MAINTENANCE AND VOLUNTARY 
ALLOWANCES, 
A. Maintenance of Lunatic. 
(a) In General. 
Sce Lunacy Act, 1890 (c. 5), s. 116 (4). 
935. Primary consideration of court.!—Ix p. 
ANNANDALE (MARCHIONESS), No. 536, ante. 


936. —-—-.|—_-Ex p. GRIMSTONE, No. 542, ante. 

937. ——.|.—-EDWARDs v. ABREY, No. 108I, 
post. 

938. ——.|—Re Pink, No. 1093, post. 

939. Regardless of expectants.]|—-DORMER’S 





CASE, No. 407, ante. 














940. |—Bxe p. Wricut, No. 1057, 
post. 
941. -|—Lunatic is to have every 


comfort, his situation & fortune will admit of 
without any regard to expectants.—Ez p. CHUMLEY 
(1791), 1 Ves. 296; 30 H.R. 352, L. C. 

942. .| — OXENDEN  v. 
(LorD), No. 537, ante. 

943. —-.j|—Re HINDE, Ex p. WHIT- 
BREAD, No. 978, post. 
Regardless of rights of creditors.|—Sce 
Sub-sect. 3, A., post. 

944. Consistent with condition in life.]— 
Ex p. CHUMLEY, No. 941, ante. 

945. .|—A liberal application of the 
property of a lunatic is to be made, to secure 








COMPTON 

















dealing with a lunatic’s estate is his 
comfort & benefit, & the ct. exercises 
great freedom in decal with tho 


——,] — M'TAGGART’s IRE- estate.—Re NEVINS (1888), 5 Man. 
4 WATSON (1835), 13 <L. R. 137.—CAN. 
935 ii. ———.}—_Re Hr, [1900] 1 


I. R. 349.—IR. 


d. In pauper lunatic asylum — 
Payment to asylum authority.}—Re 
NasH & CANADIAN ORDER OF OBEN 
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ministration: Sub-sect, 2, A. (a) & (6), & B. 
(a) & (b).] 


every comfort his situation will admit.—kaz p. 
BAKER (1801), 6 Ves. 8; 81 H. R. 911, L. CO. 

946. Liability of husband for—Lunatic wife 
having separate estate—Husband’s ability to main- 
tain her.]—Distinction as to maintenance between 
an infant & a married woman with a separate 
income; the father, of ability, not exonerated 
from maintenance by the infant’s property; the 
husband, maintaining his wife, & receiving her 
separate income, not liable to account for more 
than one year, upon a@ presumed agreement to 
subject that fund to maintenance. 

Under peculiar circumstances, the insanity of 
the wife, but no commission issued, maintained in 
Scotland by the husband, an only child, an infant, 
entitled to the capital in the event of surviving 
his mother, upon the husband’s application for an 
allowance inquiries were directed as to the past 
maintenance, & the husband’s ability, with due 
regard to her comfort, etc.—BRoDIE v. BARRY 
(1813), 2 Ves. & B. 36; 35 E. R. 232, L. C. 
Annotations :—Consd. Edwards v. Abrey (1846), 2 Ph. 37. 


Mentd. Howard v. Digby (1834), 8 Bli. N. S. 224; Cust v. 
Goring ()854), 18 Beav. 383. 


947. Lunatic on trial for murder—Provision for 
maintenance & defence—Petition by committee.]— 
Petition by committee of a lunatic to have certain 
sums allowed out of his estate for his support & 
the expense of his defence on trial for murder. 
The Lord Chancellor ordered the sums to be paid. 
—Re Brook#, Ex p. Witt (1813), Coop. G. 54; 35 
BE. R. 475, L. C. 

Annotation :—Mentd. Ie Pearce (1843), 2 L. T. O. S. 114. 

948. Allowance for horses & carriage.]|—Re 
PopHaAM (1844), 3 L. T. O. S. 258, L. C. 

949. Allowance for upkeep of establishment.}]— 
Re Popuam (1844), 3 L. T. O. S. 258, L. C. 

950. ae Ok of whole income.|—Re LEE 
(1845),5 L. T. O.S. 142, L. C, 

951. |—He Dyck SOMBRE 
L. T. O. 8S. 241, L. C. 

Application of trust funds.]—See Sub-sect. 2, 
G., post. 

952. Order for payment to married woman— 
Committee of person—Undertaking for due ap- 
plication.|—-Order made for payment of lunatic’s 
maintenance to a marricd woman, committee of 
the person, on her separate receipt, her solr. under- 
taking that the money should be duly applied.—Re 
EDWARDS (1850), 2 Mac. & G. 134; 42 BE. R.52, LC. 

953. Care of person & estate—Pending traverse 
to inquisition.|—-te CUMMING, No. 735, ante. 

954. Insolvent estate—-Payment for mainte- 
nance out of.]|—Payment of a sum of money for 
the maintenance of a lunatic in the asylum where 
he was lodged ordered, although it had been 
ascertained since the date of the master’s report 
that his estate would be insolvent.—Re LEEsE 
(1871), 19 W. R. 963, L. C. 

955. In pauper lunatic asylum—Property only 
sufficient for maintenance of family—Rellief of 
rates.|—Re T'vz, No. 529, ante. 





(1847), 10 


(6) Increase and Reduction of Allowance. 
956. Increase of allowance—Estate having in- 
a ha PRIDEAUX (1844), 3 L. T. O. S. 317, 


FRIENDS (1917), 40 O. L. R. — 
one ( ) O R. 530 f 


DUNLOP v. ELLIS 


1. Lunatic incapable of election under 
will — Maintenance 
out prejudice to rig 
MoRis0N’S CURATOR BONIS v. MORI- 


LunaTICS AND PERsoNns oF Unsounp MInp. 





957. —— ——.]—- Re GROVE, No. 994, post. 

958. ——- ——-.]—Re ——— (1847), 8 L. T. O.S. 
510, L. C. 

959. —— .]—The ct. will, without appli- 


cation to it for that purpose, where the estate of a 
lunatic has been increased, direct the Master in 
Lunacy to inquire whether, by an additional 
expenditure, any increase of comfort can be 

rocured for the lunatic—Re MELHUISH, Re 
setae (1853), 1 W. R. 236, L. JJ. 

960. ——— Recommendation of commissioners— 
When increase commences.]|—Re Moore (1847), 
8 L. T. O. S. 510, L. C. 

961. Reduction of allowance—Lunatic’s com- 
forts must not be lessened.|— Re BANNISTER (1845), 
4L. T. 0.8. 451, L. C. 


B. Allowances for Family and Relations. 
(a) Family and Direct Relations. 

See, now, Lunacy Act, 1890 (c. 5), s. 116 (4). 

962. Additional allowance to daughter—On 
marriage—Necessity for settlement.]—The allow- 
ance made out of a lunatic’s estate, for the main- 
tenance of himself & his daughters, was increased 
in consideration of the intended marriage of one of 
the daughters, & a portion of such increased allow- 
ance was appropriated to the joint establishment of 
her & her husband, & was directed to be settled to 
her separate use ; & a sum of money approved by 
the master, was also ordered to be paid to her out of 
her father’s estate. by way of outfit on her marriage. 
—Re DRUMMOND (1836), 1 My. & Cr. 627; 6 
L. J. Ch. 58; 40 EB. R. 516, L. C.3 subsequent 
proceedings (1844), 4 L. T. O. S. 190, L. C. 
ie ads :—Rolfd. Ite Fowlor, Ex p. Fowler (1842), 6 Jur. 


963. I—Semble: the ct. will 
not direct an advancement by way of outfit & 
additional annual allowance to be made out of a 
lunatic’s property to his daughter upon her 
marriage, except upon the terms of the daughter 
making a settlement, to be approved by the master, 
of all the property that may eventually come to 
her as next-of-kin & heir-at-law of the lunatic.— 











Re Fow er, Ex p. FOWLER (1842), 6 Jur. 431, 


1.20; 

964. -——- On ground of fll health.|—Re 
Drummonp (1844), 4 L. T. O. S. 19%, L. C. 

965. Additional allowance to wife & children— 
Increase of lunatic’s estate.|——-Re PRIDEAUX 
(1844), 3 L. T. O. S, 317, L. C. 

966. Allowance to wife—Postponed to repairs 
: Cee ADEY (1844), 3 L. T. O. S. 177, 


967. ——— Out of deceased lunatic’s estate.]— 
Re ROBINSON (1844), 4 L. T. O. S. 271, L. C. 

968. ——— Savings thereout separate ol i 
The savings of an annual allowance for her 
separate maintenance, paid to the wife of a lunatic 
living apart from her husband, under an order in 
lunacy, are her separate property, although the 
order does not expressly state that the allowance 
is for her separate use.—In the Goods of THARP, 

v. MACDONALD (1878), 3 P. D. 76; 38 
L. T. 867; 26 W. R. 770, C. A. 
Annotations :—Mentd. Phillips v. Jenkins (1880), 44 L. T. 

Handing v. Sutton (1988), $0 Le TL bs8. Re Lanabor's 

Kstate, Stanton v. Lambert (1888), 39 Ch. D. 626; Re 


rus R 
Parkor’sa Trusts, [1894] 1 Ch. 707; In the Eatate . 
Walkor v. Gaskill, [1914] P. 192. e of Heys 


Tr estate 


oan withe PART X. SECT. 2, SUB-SECT. 2.— 
of election.) — B. (a). 


g. Additional allowance for eupport 


e. Benen ———,] — 
(1917), 13 O. W. N. 276; 410. L. R. s80on’s TRUSTEES (1880), 8 R. (Ct. of of near relations.) — The ct 
303.— CAN. Sees.) 205; 18 Sc. L. R. 160.—SCOT. proper case Deine aiade, will ant an 
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969. Not assignable.|—-On a decree for a 
judicial separation an order was made for pay- 
ment of £60 a year to the wife as permanent 
alimony. The husband was afterwards found 
lunatic by inquisition, & by an order in Lunacy & 
Chancery the dividends of a sum of stock to which 
he was entitled in a Chancery suit were ordered 
to be carried to his account in the lunacy & £60 
a year to be paid out of them to his wife in respect 
of her alimony till further order. The wife 
assigned the annuity to a purchaser, who pre- 
sented a petition in Lunacy & in the suit to have 
the annuity paid to her:—Held: the petition 
must be refused, on the ground that whether the 
annuity was considered as alimony, or as an 
allowance made to the wife by the Ct. in Lunacy, 
it was not assignable.—He ROBINSON (1884), 27 
Ch. D. 160; 53 L. J. Ch. 986; 51 L. T. 737; 33 
W. R. 17, C. A. 

Annotations :—Consd. Anderson v. Hay (1890), 7 T. L. KR. 
113. Expld. Smith v. Smith, [1923] P. 191. Refd. 
Watkins v. Watkins, [1896] P. 222; Walls v. Legge, 
[1923] 2 K. B. 240. entd. Linton v. Linton (1884), 15 
Q. B. D. 239 ; Kerr v. Kerr (1897), 77 L. T. 29; Maclurcan 
v. Maclurcan (1897), 77 L. T. 474. 

970. Postponed to payment of creditors.]— 
Re WINKLE, No. 1076, post. 

971. Advance of money to eldest son—Out of 
lunatic’s capital.]|—Application for a reference as 
to the propriety of advancing a large sum of 
money out of the capital of a lunatic’s estate, to 
enable his eldest son to purchase an estate, 
refused.—Re THOMAS (1846), 2 Ph. 169; 41 HE. R. 
006, L. C. 

972. Allowance to husband—Wife having sepa- 
rate estate—Husband’s inability to maintain.|]— 
EDWARDS v. ABREY, No. 1081, post. 

973. -—— Purchase of residence at wife’s 
request.|—-Re JOHNSON (1846), 7 L. T. O. S. 485, 
L. C 








974. ——-- -—— Household expenses.] — Re 
HrEwson, No. 979, post. 

975. Allowance to father—Past maintenance.| 
—The ct. will not allow any past maintenance 
to a father of his infant lunatic son, after an order 
has been made for the lunatic’s maintenance out 
of his own property.—Re Booru (1854), 22 L. T. 
O.S. 249, L. C. 

976. Allowance to brother & sisters-—Brother 
committee of estate—Power to mortgage.|—An 
order was made that the brother of a lunatic, who 
was committee of his estate, should be allowed to 
retain the family mansion & grounds & the heir- 
looms therein for his own occupation & use, & 
that of his unmarried sisters, & that £4,000 a 
year should be allowed him for his expenses in 
reference thereto. The committee with his sisters 
occupied the mansion accordingly, & incurred 
heavy &, as it was alleged, unreasonable expenses 
about the establishment. The income being 
insufficient to pay the allowance, it fell into arrear, 
& the committee mortgaged the arrears. He 
subsequently was removed from being committee 
& became bkpt., & a large amount of bills incurred 
in keeping up the establishment remained unpaid. 
A surplus having arisen applicable to payment 
of the arrears, the new committee presented a 
petition for direction as to its application :—Held : 
(1) although the allowance was made to the former 
committee without any obligation to account, & 
with an intention indirectly to confer a benefit 
on him & his sisters, still it was an allowance made 


increased maintenance to the lunatic 
in order that the same may be applie 

for the support of the near relations 
of the lunatic.—Zte CREAGH (1838), 1 


Dr. & Wal. 323.—IR. roy 

h. Allowance to wife d& cirtaren -— 
Before committee a pointed.}—Until a 
committee of lunatics’ person be first 
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to a person in a fiduciary position for a particular 
purpose, & which he had no right to mortgage, & 
the mtgee. could stand in no better position than 
the committee himself ; (2) the person to whom an 
allowance of this kind is made has no such right to 
arrears as will prevent the ct. from dealing with 
them in such way as it may consider just, &, if 
the ct. finds that the expenses incurred for the 
purposes for which the allowance was granted 
remain unpaid, it will stop the arrears, & make 
provision for payment of such expenses. An 
inquiry was, therefore, directed as to which of the 
debts of the committee were properly incurred in 
keeping up the establishment at the mansion.— 
Re WELD (1882), 20 Ch. D. 451; 51 L. J. Ch. 913 ; 
46 L. T. 397; 30 W. R. 385, C. A. 


Annotation :—Generally, Mentd. ke Brown, Lilewellin v. 
Brown (1900), 82 L. T. 83. 


977. Whether allowances to be treated as 
advancements—Discretion of court.|—Testatrix 
made her will in 1913 & became of unsound mind 
in 1914, when a receiver was appointed under 
Lunacy Act, 1890 (c. 5), 8. 116. From then until 
her death in 1922 the Master in Lunacy from time 
to time directed the receiver to make allowances 
out of her surplus income to various members of 
the family of testatrix including sons’ wives & 
grandchildren with provisions for such allowances 
to be treated as advancements & to be brought 
into hotchpot against the respective shares, if any, 
under the will of testatrix of the recipients or of 
their husbands or issue. The directions were not 
made in the presence of the parties who were to be 
accountable. Some of such parties predeceased 
testatrix, others took only life interests, & others 
again were infants :—Held: the directions that 
the allowances should be treated as advancements 
& brought into hotchpot were only binding so 
far as they could affect the consciences of the 
recipients, & the ct. in administering testatrix’s 
estate had a discretion not to enforce them, & 
would not do so, as by reason of the terms of 
testatrix’s will, & the events which had happened 
the directions would not do equity.—Ae MERRALL, 
GREENER v. MERRALL, [1924] 1 Ch. 45; 93 
L. J. Ch. 162; 180 L. T. 312 ; 68 Sol. Jo. 209. 


(6) Collateral Lielations. 

978. Principle on which court acts—Presumed 
intention of lunatic.|—Practice of making an allow- 
ance to the immediate relations of a lunatic, other 
then those whom the lunatic would be bound to 
provide for by law, extended to the case of brothers 
& sisters & their children, & founded not on any 
supposed interest in the property, which cannot 
exist during the lunatic’s lifetime, but upon the 
principle that the ct. will act with reference to the 
lunatic, & for his benefit, as it is probable the 
lunatic himself would have acted if of sound mind. 
The amount & proportions of such an allowance 
are, therefore, entirely in the discretion of the ct. 

For a long series of years the ct. has been in the 
habit, in questions relating to the property of a 
lunatic, to call in the assistance of those who are 
nearest in blood, not on account of any actual 
interest, but because they are most likely to be 
able to give information to the ct. respecting the 
situation of the property, & are concerned in its 
good administration. It has, however, become too 
much the practice that, instead of such persons 
confining themselves to the duty of assisting the 


appointed, the ct. will not pay out any 
sum, even for the present maintenance 
of lunatic’s wife & children.— Re B 
(1839), 1 Ts Kq. R. 181.—IR. 


0 2 
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ct. with their advice & management, there is a 
constant struggle among them to reduce the 
amount of the allowance made for the lunatic & 
thereby enlarge the fund which, it is probable, 
may one day devolve upon themselves. Never- 
theless, the ct., in making the allowance has 
nothing to consider but the situation of the 
lunatic himself, always looking to the probability 
of his recovery, & never regarding the interest of 
the next of kin. With this view only, in cases 
where the estate is considerable, & the persons 
who will probably be entitled to it hereafter are 
otherwise unprovided for, the ct., looking at what 

the lunatic himself would do, if he were in a 

capacity to act, will make some provision out of 

the estate for those persons (LORD IEELDON, C.).— 

Re HINDE, Fx p. WHITBREAD (1816), 2 Mer. 99; 

35 E. R. 878, L. C. 

Annotations :—Expld. Re Blair (1836), 1 My. & Cr. 300. 
Apld. Re Croft. (1862), 1 New Rep. 185. Consd. Re Evans 
(1882), 21 Ch. D. 297. Expld. Re Sparrow (1882), 20 
Ch. D. 320; Urquhart v. Butterfield (1887), 36 W. Kh. 
376. Apld. Re Darling (1888), 39 Ch. D. 208. Refd. Re 
Crozier, Cooper v. Thorneycroft (1906), 50 Sol. Jo. 206; 
Re Bennett, Greenwood v. Bennett, [1913] 2 Ch. 318. 
979. .|—Re HEwson (1851), 17 L. T. 

O. S. 305, L. C.; subsequent proceedings (1852), 21 

L. J. Ch. 825, L. JJ. 

980. -|—The principle upon which 
annuities or allowances out of a lunatic’s super- 
fluous income are sometimes granted to the 
lunatic’s next of kin is to be narrowed rather than 
extended, especially in cases of only collateral 
relationship. 

An application for an aJlowance by one of a 
lunatic’s next of kin, who was only a cousin, 
refused, though appct. was a very fit object of 
charity.— Re Evans (1882), 21 Ch. D. 297; 46 
L. T. 785; 30 W. R. 645, C. A. 

Annotalions :—Consd. Re Beridge (1881), 50 L. I. 653. 
Apld. Re Darling (1888), 39 Ch. D. 208. Refd. Re Crozier, 
Cooper v. Thorncycroft (1906), 50 Sol. Jo. 206. 


981. —— -|—The ct. will not make an 
allowance out of the surplus income of a lunatic 
to coJlaterals unless the evidence shows that the 
lunatic, if sane, would in all probability have made 
the proposed allowance himself. ° 

Different considerations apply when the lunatic 
is entitled to landed property & the collateral is 
also the heir-at-law of the lunatic. 

The ct. refused to make an allowance to some 
of the next-of-kin of a lunatic, first cousins, who 
were in indigent circumstances, althgugh the 
lunatic was aged eighty-two, & there was a large 
surplus income beyond the proposed allowance, 
& the application was not opposed.—Re DARLING 
(1888), 39 Ch. D. 208; 57 L. J. Ch. 891; 59 L. T. 
761; 4'T. L. R. 593, C. A. 


Annotation :—Refd. Re Crozier, Cooper v. Thorneycroft 
(1906), 50 Sol Jo. 206. 


982. —— Date from which allowances 
payable.]—Allowances were ordered to be paid out 
of the surplus income of a lunatic to certain poor 
members of her family & to certain other persons, 
the husband of the lunatic, & after his death the 
lunatic herself, having been accustomed to make 
them, though the surplus income after payment 
of them amounted to about £50 only. But such 
allowances were ordered to commence at the date 
when the lunatic was so found, & not when they 
stopped in consequence of her becoming of un- 
sound mind.—Re MACKENZIE (1880), 43 L. T. 
681, L. J. 

983. With 
Buair, No. 987, post. 























jealousy & caution.] — Re 


Lunatics AND Persons oF Unsounp MInp. 


988. —_ ——|—Re fivane, No. 680, ante. 
986. ———- ——.|—_Re DARLING, No. 981, ante. 
987. ——_— Sum must not exceed lunatic’s 


allowance.|—The jurisdiction of the ct. in making 
an allowance out of a lunatic’s estate for his next 
of kin, will be exercised with great caution. No 
sum will be granted for such allowance, exceeding 
in amount the sum allowed for the maintenance & 
support of the lunatic himself.—Re BLair (1836), 
1 My. & Cr. 300; 40 E. R. 390; sub nom. Re : 
Ex p. Buair, 5 L. J. Ch. 150, I. C. 


Annotations :—Apld. Re Croft (1862), 1 New Rep. 185. 
Apprvd. Re Evans (1882), 21 Ch. D. 297. 


988. Legal or moral obligation on lunatic.] 
—Where a lady who had separate property 
married, & an agreement was made that out of her 
income certain domestic expenses should be 
defrayed, & the agreement was acted upon until 
her lunacy, & the husband continued the same 
expenses out of her property till his death, & 
where the lady was under a moral obligation to 
give her nephew £500, part of which she gave, & 
a further part her husband, after her lunacy, paid 
out of her property ; the ct. allowed the exors. of 
the husband to deduct all the money paid for 
keeping up the establishment, after the lunacy, 
till his death, & also the money paid by him to the 
nephew, before paying over the separate income 
of the wife to her committees.—Re HEWSON 
(1852), 21 L. J. Ch. 825; 19L. T. O.S8. 224,11. JJ. ; 
vee proceedings (1851), 17 L. T. O. S. 305, 

= OF 
989. ——— ——.|—Re Evans, No. 980, ante. 

990. Only other next of kin consenting.]— 
An allowance granted to a first cousin, one of two 
sole next of kin of the lunatic, under the special 
circumstances of the case; the other next of kin 
consenting.—Re Crorr (1862), 1 New Rep. 185; 
32 L. J. Ch. 481, L. JJ. 


Annotations :—Expld. Re Kvains (1882), 21 Ch. D. 297; Re 
Darling (1888), 39 Ch. D. 208. 


991. Expressed intention of lunatic while 
sane.|—Weekly allowances ordered out of the 
surplus income of a wealthy lunatic to needy 
collateral relatives who were supposed to be her 
next of kin, though theit title as such had not 
been established & for whom the lunatic, while 
sane, had expressed an intention to make some 

rovision.—e FRosT (1870), 5 Ch. App. 6993; 39 
a J. Ch. 808; 23 L. T. 233; 18 W. R. 986, L. J. 


Annotations :—Distd. Re Evans (1882), 21 Ch. D. 297. 
Refd. Re Darling (1888), 57 L. J. Ch. 891. 


992. Collateral being heir-at-law.] — Re 
DARLING, No. 981, ante. 

















C. Allowances to Illegitimate Dependants. 

Bastardy generally, sce BASTARDY, Vol. III., 
pp. 358 et seq. 

993. To whom made—Lunatic’s children—Not 
their mother.|—(1) An allowance will be made 
out of a lunatic’s estate for his illegitimate children, 
but not for their mother. (2) The ct. will not 
direct property to be sold, which the lunatic, by a 
will made when he was of sound mind, has hes 
queathed specifically, though the master has 
reported that the sale of it will be beneficial to 
the estate.—He Jonus, Hx p. Haycock (1828), 
5 Russ. 154; 38 E. R. 985, L. C. 

994. ——— Not children of lunatic’s deceased 
brother.]—(1) The ct. will not increase the allowance 
of a lunatic, on the ground of there being ille- 
gitimate children of a deceased brother of the 
lunatic, to whose support the lunatic would 
provby have contributed, if not in a state of 
incapacity. 
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(2) In this case as the present property of the 
lunatic is greater than when the former order was 
made, I think the allowance may be increased .. . 
although it must be understood that the increase 
is not made from any consideration of the illegiti- 
mate children of the lunatic’s brother (LorpD 
LYNDHURST, C.).—Re GROVE (1844), 13 L. J. Ch. 
262; 3L. T. O.S. 277, L. C, 


D. Allowances to Other Dependants. 

995. Old personal servant — Retiring through 
infirmity.]|—An annuity allowed out of the income 
of the lunatic’s estate as a retiring pension to an 
old personal servant of the lunatic, who was 
obliged to retire from his service by reason of 
age & infirmity.—e CAaRyYsForRT (EARL) (1840), 
Cr. & Ph. 76; 41 E.R. 418, L. C. 

996. Former mistress — Cohabitation having 
ceased at time of lunacy—& allowance having been 
paid.|— fe Parry (1846), 7 L. T. O. S. 77, L. C. 

997. Increase of annuity to lady in India.]— 
Re DycE SOMBRE (1848), 10 lL. T. O. S. 862, Li. C. 


iy, Allowances by Lunatic Tenant for Life. 


998. Increase of lunatic’s allowance — Educa- 
tion of younger brother’s sons—-Younger brother 
being remainderman.|—Re WARRINER (1844), 4 
L. T. O. S. 270, L. C. 

999. Allowance to nephew— Tenant in tall in 
remainder.|—-A lunatic, aged sixty-four, was 
tenant for life of certain real estates, of which his 
nephew, aged twenty-eight, was tenant in tail in 
remainder, producing a considerable yearly in- 
come. The nephew had been found heir-at-law, 
& one of the next of kin of the lunatic. The ct., 
upon the nephew’s petition, directed an allowance 
of £500 per annum to be made to him out of the 
surplus income of the lunatic after providing for 
a yearly sum for the lunatic’s maintenance, in 
spite of the opposition of some of the next of kin, 
upon the terms of petitioner charging the estate 
with the repayment of the sums received in respect 
of such allowance, the Lord Justices consenting, 
as protector of the settlement to petitioner, barring 
his estate tail, but only so far as to let in the charge. 
—Re SPARROW (1882), 20 Ch. D. 320; 51 L. J. Ch. 
497; 46 L. T. 785; 30 W. R. 3738, C. A. 

Annotation :—Refd. Re Darling (1888), 57 L. J. Ch. 891. 

1000. Increase of allowance.]— A 
lunatic bachelor, who was insurable & aged sixty- 
four, was tenant for life, there being a large surplus 
income after providing for his maintenance. In 
1882 the ct. made an allowance of £500 per annum 
to his nephew, the tenant in tail in remainder, who 
was then unmarried & in possession of an income 
of £220 per annum, &, as protector of the settle- 
ment, consented to the entail being barred to secure 
the allowance. 

The remainderman having marricd & had a 
son who would take as tenant in tail in remainder 
if he survived his father, & having an income of 
£300 per annum without the allowance of £500 :— 
Held: the allowance ought to be increased by £200 
to be charged in the same way as the £000.— 
Re BERIDGE (1884), 50 L. T. 653, L. JJ. 








FF. Application of Capital. 
1001. Fund in court—Sale of reversionary 
interest.]|—Order made, upon petition, for the sale 
of the reversionary interest in a fund in ct. belong- 
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ing to a person of unsound mind, there being no 
other fund out of which to provide for his past & 
future maintenance.--WALKER v. SYMONS, Re 
WALKER (1843), 8 Jur. 49, L. OC. 

1002. Order for payment of sum without 
reference—Small property.]—The property being 
small, the Lord Chancellor reluctantly made an 
order for payment of a sum of money out of ct. 
for the benefit of the lunatic without reference. 
—Re PALMER (1844), 3 L. T. O. S. 237, L. C. 

1003. Order for maintenance out of—At 
expense of creditors.|—Re PLENDERLEITH, No. 1072, 
post. 

See Sub-sect. 3, A., post. 

Jurisdiction of Chancery Division.|—See 
Part V., Sect. 3, sub-sect. 2, ante. 

1004. Expenditure beyond income—Whether re- 
payable out of capital.]|—Re (1844), 3 L. T. 
QO. S. 353, L. C. 

1005. Debt due for maintenance-—Sale of real 
estate.|—-On the pctition of the committee of the 
person & estate of a lunatic, reference directed to 
inquire as to the expediency of raising a fund for 
his maintenance by sale of his reversionary interest 
in realty.—lte BURBIDGE (1850), 3 Mac. & G. 1; 
42 KE. R. 161, lL. C.3 poe proceedings (1844), 
4]... 2. O. S. 190, 270, L. C. 

1006. Sale of wife’s separate property.|— 
EDWARDS v. ABREY, No. 1081, post. 

-.|— See Sub-sect. 3, E., post. 

1007. Purchase of estate for eldest son.]—Re 
TnHomAs, No. 971, ante. 

Lunatic wife’s separate estate.|—-See HUSBAND 
& Wire, Vol. XXVII., p. 148, No. 1202. 

1008. Purchase of government annuity.]—Resi- 
due of a lunatic’s property beyond his debts 
invested in a govt. annuity for his maintenance 
upon the master’s report, that it was for his 
benefit.— Ea p. STONARD (1810), 18 Ves. 285; 34 


BE. R. 325, L. C. 
a cataki :—Folld. Re Dodsworth’s Trust (1852), 10 Hare, 
16. 


1009. |\—Re CuHasor (1827), Shelford on 
Lunatics, 2nd ed. p. 272. 
aanlaen :—-Folld. Re Dodsworth’s Trust (1852), 10 Hare, 


1010. -|—Investment of a fund belonging 
to a lunatic in an annuity for his life.—Re Dops- 























WORTH’S TRUST (1852), 10 Hare, 16; 68 E. R. 
820, L. C. 
1011. .|—Where a lunatic was upwards of 





sixty years of age, & her property was small, the 
ct. authorised the investment of the property in 
the purchase of a govt. annuity for the life of the 
lunatic.—Re WARD, SCHULTES v. WARD, VALLANCE 
v. WARD (1860), 29 L. J. Ch. 784; 2 L. T. 685 ; 
24 J. P. 659; 6 Jur. N.S. 717, L. JJ. 

1012. Income insufficient for maintenance. | 
—(1) Where a deft. of unsound mind, not found 
so by inquisition, was entitled to a capital sum, 
the income of which was insufficient for her main- 
tenance, the ct. directed nearly the whole of it to 
be laid out in deft.’s name in purchase of a govt 
annuity, & that the income should be applied for 
her maintenance. 

(2) A vice-chancellor has jurisdiction to make 
such an order.—DAVIES v. DAVIES (1852), 2 
De G.M. & G. 51; 19 L. T. O. S. 81; 42 E.R. 
790; sub nom. DAVIES v. DAVIES, Re DAVIES, 21 
L. J. Ch. 419; 16 Jur. 419, L. JJ. 

Annotation :—As to (2) Folld. Re Bingley’s Trust (1853), 22 

L. T. O. S. 166. 





Maintenance of lunatic is not limited 


‘ ,» HINDS v. HINDS 
PART X. SECT. 2, SUB-SECT. 2.—F. {79g} RE TIND™ CAN. like that of infants to amount of in- 
k. Fund in court — Order for main- come.—Re PERSSE (1828), 3 Mol. 94.— 
tenance out of — For lunatic not so 1, Expenditure beyond income.] — IR. 
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Sect. 2.—Extent of powers of management and ad- 
ministration: Sub-sect. 2, F., G. (a) & (6), A., 
Lo 


1013. Insanity in dispute—Property below speci- 
fled amount—Lunacy Regulation Acts, 1862 (c. 86), 
& 1882 (c. 82).|—Ite LEESs, No. 528, ante. 

See, now, Lunacy Act, 1890 (c. 5), 8. 116 (e). 

1014. Income erroneously supposed to be de- 

ficient—Sale of Consols—Lunacy Act 1890 (c. 5), 
Ss. 123.]—In pursuance of an Order in Lunacy, 
made under a misapprehension that the patient’s 
current banking account was overdrawn, part of a 
sum of Consols belonging to the patient & speci- 
fically bequeathed by her will, made while she was 
of sound mind, was sold, & the proceeds of sale, 
amounting to £1,000, were paid into her account on 
Jan. 4, 1918. The misconception as to the over- 
draft arose from the fact that considerable divi- 
dends on funds in ct. belonging to the patient had 
been overlooked. These were paid to the credit 
of her account on Jan. 31, 1918, but in the interval 
the sum of £48 Ils. 11d. had been drawn out of 
the £1,000 & duly applied by the receiver on behalf 
of the patient. The patient died on Mar. 27, 1918, 
her account being then in credit to the extent of 
£1,302 10s. 5d. :—Held: the specific legateeg had 
no claim in respect of the sum of £48 1ls8."11d. 
which had in fact been applied under the powers 
ef above Act, within the meaning of above sect. 
—Re Hopcson’s Trusts, PuBLIC TRUSTEE v. 
MILNE, [1919] 2 Ch. 189; 121 L. T. 268. 


G. Application of Trust Funds. 
(a) Where One Fund Available. 

See, generally, ''RUSTS & TRUSTEES. 

1015. Discretion of trustees.|—Re Boys, Boys 
v. Harpy (1896), 41 Sol. Jo. 111. 

1016. Maintenance.]—Part of the capital of a 
fund in ct., belonging to a married woman, who 
was deranged & had been deserted by her hus- 
band, ordered to be applied for her maintenance. 
—PETERS v. GROTE (1835), 7 Sim. 238 ; 2 Coop. 
temp. Cott. 192 ; 58 EB. R. 828. 
anole :—Folld. Re Baker's Trusts (1871), L. R. 13 Eq. 


1017. Credit to accounting trustee.|—NEL- 
fun v. DUNCOMBE, DUNCOMBE v. NELSON, No. 101, 
ante. 

1018. Future maintenance.]|—The father 
& next friend of a lunatic, not so found by inquisi- 
tion, having expended £700 on his past mainte- 
nance & undertaking to maintain him in future, 
obtained an order for a transfer of the whole 
fortune of the lunatic, amounting to £379 Consols. 
rn Law (1861), 30 L. J. Ch. 512; 7 Jur. N.S. 


410. 

1019. -]—(1) Applications relating to 
the property of persons of unsound mind not found 
lunatics by inquisition, which is in or under the 
administration of the Ct. of Ch., are entertainable 
by the Ct. in its ordinary jurisdiction. 

(2) Where a person of unsound mind, not found 
lunatic by inquisition, had been wholly maintained 
by his father at an expense, since the attainment 
of his majority, greater than the value of a sum of 
stock belonging to him, which had been paid into 
ct. under the Trustee Relief Act, & which consti- 
tuted his whole property, the stock was ordered 
to be sold & paid to the father, in part satisfaction 
of the moneys expended by him upon his son’s 
past maintenance, upon his undertaking to con- 
tinue the maintenance for the future.—Re MAC- 
FARLANE (1862), 2 John. & H. 673; 31 L. J. Ch. 
; 8 


. P. 515; 
». 369; 70 E.R. 1229, 














LUNATICS AND PERSONS OF Unsounp Minn. 


1020. —— Retention of legacy.|—-A per- 
son of unsound mind, not found so by inquisition, 
was kept by her brothers in a private asylum 
from 1838 to 1859, at a total expense of more than 
£700. The brothers having suffered losses in 
trade, & being unable further to support her, she 
was kept in a county asylum at the expense of 
the county, from 1859 to 1871, the total expense 
exceeding £300. In 1871 a legacy was paid to her 
brothers, which by a will was directed to be paid 
to them to be applied for her benefit. This legacy 
was ordered to Be retained by the brothers for her 
past maintenance in preference to the claims of 
the county, the brothers undertaking to maintain 
her in future; semble: they would, even without 
giving this undertaking, have been entitled so to 
be repaid for past maintenance.—Re GIBSON (1871), 
7 Ch. App. 52; 25 L. T. 551; 20 W. R. 107, 
a :—Expld. Fe Harris 80), 49 L. J. Ch. 327. 


(18 
Refd. te Weaver (1882), 31 W. R. 224; Re Mhodes, 
Rhodes v. Rhodes (1890), 44 Ch. D. 94. 


1021. ——.]—Re RYAN, RYAN v. 
RYAN, [1911] W. N. 56. 

-.|—See, also, Sub-sect. 2, A., ante. 

Lunatic wife’s income under marriage settle- 
ment.]—-See HUSBAND & WIFE, Vol. XXVII., 
pp. 148, 149, Nos. 1199-1203. 

1022. Dividends of funds in court—Payment to 
relatives with whom lunatic residing— Undertaking 
for maintenance.|—-Re BURKE, No. 515, ante. 

1028. Life interest in settled funds—Power of 
appointment—Lunacy Act, 1890 (c. 5), s. 116.|— 
Where a person of unsound mind was entitled 
under a settlement to a life interest in certain 
funds, below the limit referred to in above sect., 
with a power of appointment in favour of her 
children or remoter issue, there being nothing in 
that statute enabling the ct. to release a power, the 
ct. made an order for a gale of the lunatic’s interest 
in the funds, without prejudice to any question 
which might arise in the event of an appointment 
by her in favour of remoter issue should she 
ultimately recover, coupled with a declaration 
that the fanstic’s interest should be charged with 
recouping to the trustees, to be held upon the 
trusts of the settlement, all sums raised & paid 
under the order, with interest & costs.—Re Hirst 
(No. 2) (1893), 68 L. T. 557; 2 RK. 409, L. JJ. 











(b) Where More than One Fund Available. 


See, generally, TRusTs & TRUSTEES. 

1024. Which fund first applied—-Discretion of 
trustees.|—Where there are two funds, both of 
them applicable to the maintenance of a lunatic, 
under the management of the Ct. of Ch., to one 
of which the lunatic would be absolutely entitled 
as her own property, the other of which, so far 
as she might not benefit by it, would pass away to 
different persons, the ct. might direct her mainte- 
nance to be provided for out of the latter fund. 
But where such latter fund is provided by a will 
which vests the fund in trustees, & gives them an 
absolute discretion & ‘‘ uncontrollable authority ”’ 
over its application, the ct. will not exercise its 
ordinary power. The fund so specially provided 
will be left to the exercise bond fide of the discretion 
of the trustees.—GISBORNE v. GISBORNE (1877), 2 
APR. Cas. 300; 46 L. J. Ch. 556; 36 L. T. 564; 
2 . R. 516, H. L. 


“veggies joe ee Manet AR HS Bit 
oys, Boys v. Ha ; ol. Jo. : 
_fd, Re Wakloy, achell v. Wak 


ey (1920), 123 L. T. 
150. Mentd. Tabor v. Brooks (1875), 10 Cn. D. 273; 
Tempest v. Camoys (1882), 21 Ch. D. 571; Re Lofthouse 
(1885), 29 Ch. D. 921; Tempest v. Camoys (1888), 58 
LT, 921; Re Sanson, Sanson v. Turner (1896), 12 T. L. H. 
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142; Re Schneider, Kirby v. Schneider lone 22 T.L. R. 
223; Re Raven, Spencer v. National Assocn. for the 
fIBlaT aca. S13 He Chanter, Chartons 0 BRidaoe 

. ; € arteris, Charteris v. dd ; 
[1917] 2 Ch. 379. a 


1025. ——_—- ——-.]|—Re WEAVER, No. 103, ante. 

1026. Benefit of lunatic considered.]|—A 
mother, whose only daughter, a lunatic, was 
entitled to a large real & personal estate under her 
father’s will, bequeathed the residue of her estate 
& effects to trustees, upon trust to apply the 
interest, amounting to about £1,600 a year towards 
the maintenance & support of her daughter, & 
otherwise for her comfort & advantage, as they 
should think proper, without being liable to 
account ; & after her decease to pay the principal, 
& also such interest as should not have been 
actually so applied, to testatrix’s nieces :—Held : 
the allowance of the lunatic ought to be borne 
exclusively by the maternal estate, as that arrange- 
ment, in the event of her recovery, would be most 
beneficial for her.—Re ASHLEY (1830), 1 Russ. & 
M. 371; 39 HK. RR. 144, L. C. 
Annotations :—Relfd. Gisborne v. Gisborne (1877), 2 App. 











ia a fete Wakley, Vachell v. Wakley (1920), 123 
1027. .|—A father, by will, directed 


the income of his real & personal estate to be 
expended, as the trustees might think fit, in the 
maintenance of his son, a lunatic, & gave the 
corpus so that it vested in the lunatic absolutely. 
Afterwards, the mother of the lunatic gave her 
personal estate to trustees, upon trust, to apply 
a sufficient part of the income in his maintenance, 
with a direction to accumulate the surplus, & 
gave the corpus & accumulations over:—Held: 
the mother had dedicated the whole of the 
income of her estate for the benefit of her son, 
subject to a provision that the surplus should be 
added to the principal, & the question of contribu- 
tion between the two estates to the lunatic’s 
maintenance must be decided solely with reference 
to his interest; & the income of the mother’s 
estate alone being insufficient for the Junatic’s 
maintenance, the whole thereof must be applied 
for that purpose in the first instance, before any 
art of the income of the father’s estate should 
e applied.—METHOLD v. TURNER (1851), 4 De 
G. & Sm. 249; 20 L. J. Ch. 201; 17 L. T. O.S. 
208; 15 Jur. 810; 64 H.R. 818. 
Annotation :—Apld. Gisborne v. Gisborne (1874), 31 L. T. 

472 (see 2 App. Cas. 300). 

1028. .}— Testator gave a fund to 
trustees in trust to pay the income to his sister 
for her life or ‘‘ apply the same, or so much as may 
be necessary for her support & maintenance, in 
such manner as may be most to her comfort & 
advantage.’’ He then directed the surplus, if 
any, to be accumulated & added to the capital of 
the fund, which was given over after her death. 
The sister, who was of unsound mind, was entitled 
to a life interest under a settlement of which 
testator was a trustee. After testator’s death 
she was found lunatic, & the allowance for her 
maintenance was fixed at a sum excecding the 
income of the bequeathed fund:—Held: this 
income was the primary fund for her maintenance, 
& therefore the whole of it must be so applied.— 
RUDLAND v. CROZIER (1858), 2 De G. & J. 148; 
27 L. J. Ch. 261; 30L. T. O.S. 330; 4 Jur. N.S. 
675; 6W.R. 805; 44 E.R. 942, L. JJ. 

Anon -—Refd. Gisborne v. Gisborne (1875), 32 L. T. 
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1080 i. Funds in court—Payment to 
committee appointed abroad—Discretion 


THOMPSON 2. 


of court to order.j—Re 
i THOMPSON (1900), 19 
P, R. 304 ’ 21 Cc. L. 7, 34.—CAN. 
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H. Change of . 
1029. Whether directed—Advantage of lunatic.] 
—Re BANNISTER (1845), 4 L. T. O. S. 451, L. C. 
Application of capital—In purchase of annuity.] — 
See Sub-sect. 2, F., ante. 


I. Property in Bankruptcy. 
Funds in control of Bankruptcy Court—Power of 
Court of Lunacy.|—See BANKRUPTCY, Vol. IV., 
p. 30, No. 250. 


J. Lunatic Residing out of Jurisdiction. 

See Lunacy Act, 1890 (c. 8), 3. 184. 

1030. Funds in court—Payment to committee 
appointed abroad—Discretion of court to order.|— 
A. being entitled to property under an English 
settlement, & being resident in Jersey, was found 
of unsound mind by a formal proceeding there, 
& his brother E. appointed his curator. The 
trustee of the settlement having paid the fund 
into ct. under Trustee Relief Act, E., the curator, 
petitioned to have the dividends paid to him, he 
undertaking to apply them for the benefit of A. 
Order made on production of official & verified 
copy of the proceedings in Jersey.—Re ALBO’S 
Trusts (1862), 7 L. T. 778; 11 W. BR. 80. 

1031. |—An Englishman while 
resident in France was found a lunatic by the law 
of that country, & a curator bonis was appointed 
by the French Ct. A fund in this country to which 
the lunatic became entitled was paid into ct., 
under Trustee Relief Act. Upon petition by 
the curator bonis for payment of the fund to him 
as a matter of right:—Held: the ct. could 
exercise a discretion, &, it appearing that the 
lunatic was sufficiently provided for, an order was 
rhade for retaining the corpus of the fund in ct., 
& the payment of the dividends only to the 
curator.—Re GARNIER (1872), L. R. 13 Eq. 532 ; 
41L. J. Ch. 419; 251. T. 928; 20 W. R. 288. 


Annotations :—Refd. Jee Brown, [1895] 2 Ch. 666; Re 
Knight, (1898] {£ Ch. 257; WVidisheim v. London & 
Westminster Bank, [1900] 2 Ch. 15; New York Security 
& Trust Co. v. Keyser, {[1901}] 1 Ch. 666; Re Sanchez Do 
Larragoiti (1907), 96 L. T. 862. 


1032. .|—A foreign committee 
of the property of a domiciled Englishman resident 
abroad & found to be a lunatic in the forum of his 
residence cannot as of right recover personal 
property of the lunatic in this country. 

The widow of a domiciled Englishman, who & 
whose relatives resided in New York, was found 
on a New York inquisition to be insane. A New 
York tribunal appointed a co. committee of both 
the person & property of the lunatic. 

The ct., in its discretion, though the lunatic’s 
income was more than sufficient for her mainte- 
nance, ordered English trustees of personal 
property of the lunatic to pay accrued income, 
& gave the trustees liberty to pay future income 
to the committee. 

The lady sues by a next friend as provided by 
R. 8S. C., Ord. 16, r. 17, which refers to the old 
practice of the Ct. of Ch. There is nothing in that 
Ord. or in the established practice of the Ct. of Ch. 
prior to that Ord. which entitles the next friend, 
who may be anybody, to receive & give a discharge 
for the lady’s money. It is only on the footing 
that the action as for the benefit of the lady, & 
in so far as it is for her benefit, that the ct. allows 
such an action to proceed (COZENS-HARDY, J.).— 




















ported abroad—Discretion of court to 
order. }—-MURRAY ¥. BAILUE (1849), 11 
Dunl. (Ct. of Sess.) 710; 21 Se. Jur. 
239.—SCOT. 


THOMPSON, 


commitiee ap- 
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Sect. 2.—Eatent of powers of management and ad- 
ministration: Sub-sect.2, J., K., LM. &N.; 
sub-sect. 3, A.] 


New York Security & Trust Co. v. KEYSER, 
[1901] 1 Ch. 666; 70 L. J. Ch. 330; 84 L. T. 43; 
49 W. R. 371; 17'T. L. R. 207; 45 Sol. Jo. 239. 
Annotation :-—Refd. Re De Larragoiti, [1907] 2 Ch. 14. 

1033. .|—Where a curator of the 
estate of a person of unsound mind who was 
resident out of the jurisdiction, was duly appointed, 
in accordance with the law of the foreign country 
in which the lunatic was residing, the ct., in the 
exercise of the discretionary jurisdiction conferred 
upon it by Lunacy Act, 1890 (c. 5), s. 1384, ordered 
the stock standing in the name of the lunatic in 
this country to be transferred to the curator, 
the same being required for the maintenance of 
the lunatic, notwithstanding that the lunatic was 
not a subject of the foreign country in which he 
was residing.— Re DE LARRAGOITI, { 1907] 2 Ch. 14 ; 
76 L. J. Ch. 483 ; sub nom. Re SANCHEZ DE LARRA- 
GoIT!, 96 L. T. 862, L. JJ. 

1034. Payment to colonial master in 
lunacy—Jurisdiction of court to order.J—A lady 
detained in a lunatic asylum in New South Wales, 
but not found a lunatic by inquisition, was 
entitled for life to the income, about £30 a year, 
of one-third of a testator’s residuary estate, & 
was absolutely entitled to a fund of about £2,000 
which had arisen from accumulations of this 
income. She had for years been maintained by 
the colonial government at a total expense of 
£803. By the New South Wales Lunacy Act 
extensive powers of management of the property 
of ‘lunatic patients,’’ z.e. persons detained as 
lunatics but not found so by inquisition, were 
given to the Master in Lunacy of New South 
Wales, & he was enabled to sue for & receive 
debts due to the patient, but the Act did not vest 
the patient’s property inhim. The Master claimed 
to have the accumulations, which were in England, 
paid to him, upon which the trustees paid them 
into ct. undcr Trustee Relicf Act. The Master 
pétitioned to have them paid out to him. The 
judge ordered payment to him of the £803, & also 
payment to him of the income of the remainder 
of the fund so long as the patient should be 
detained as an insane patient in New South Wales, 
& authorised the trustee to pay to him the patient’s 
share of the income of the residuary estate, which 
the trustee undertook to do. The Master in 
Lunacy appealed :—Held: (1) although the Master 
could enforce payment in New South Wales of 
any sums due to the patient, still as the patient 
had not been found lunatic, & her property was 
not vested in the Master, he could not compel 
payment of any moneys due to the patient 
from persons in this country, & his claim as of 
right to have the whole of the accumulations made 
over to him could not be sustained ; (2) a trustee 
here, or the ct. acting as trustee, was justified in 
paying over to the Master anything which the 
competent authority in New South Wales decided 
to be necessary for the maintenance or benefit of 
the patient, & the order therefore was right in 
ordering the payments which had been directed. 
It was also right in declining to go further, no 
case having been made to show that more was 
required for the comfort or benefit of the patient. 

(3) The costs of an unsuccessful appeal ought 
not, except on very rare & special occasions, to be 
paid out of the fund which is the subject of the 
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appeal, but ought to be borne by the unsucceasful 
appellant.—Re BARLOow’s WILL (1887), 36 Ch. D. 
ORY ; sub nom. Re BARLOW’sS WILL TRUSTS, Re 
BarLow, Barton v. SPENCER, 56 L. J. Ch. 795 ; 
57 L. T. 95; 35 W. R. 737; 3 T. L. R. 695, C. A. 

Annotations :-—As io (1) Distd. Zte Brown, [1895] 2 Ch 666; 


Re De Linden, Re Spurrier’s Settimt., De Hayn v. Garland, 


[1897] 1 Ch. 453. nsd. Didisheim v. London & West- 


ter Bank, [1900] 2 Ch. 16. Distd. Re Selot’s Trust, 
902] 1 Ch. 488. efd. Re Chatard'’s Settlmt., [1899) 
1 Ch. 712; Thiery v. Chalmers, Guthrie, [1900] 1 Ch. 80; 
Re Carr’s Trusts, Carr v. Carr, [1904] 1 Ch. 792. 


K. Moral Obligations. 

1035. Debts of honour—Discretion of court to 
order payment.]—The payee of a promissory note 
given without consideration is not, even in the 
adininistration of a solvent estate, in the same 
position as the payee of a voluntary bond, so as 
to be entitled to claim against the estate after 
creditors for value. 

A lunatic, while sane, had given a promissory 
note for £50,000, payable in instalments of £5,000 
each, in discharge of what he considered was a 
moral obligation, & had paid three of such instal- 
ments. Upon a claim made against his estate, 
which was a very large one, after he had been 
found lunatic, by the holder of the note for the 
sum of £35,000, being the amount of the unpaid 
instalments thereon, to which claim the next of 
kin consented :—Held: (1) although, as the gift 
was voluntary, the payee of the note was not 
entitled to claim as a creditor against the Junatic’s 
estate, the ct. in the exercise of its discretion would 
order the payment to be made thereout, by way 
of bounty & as in discharge of a debt of honour 
on the part of the lunatic, which, under the 
circumstances, it ought to recognise; (2) the 
application should have been made by the com- 
mittee & he must be joined as co-petitioner.— 
Re WHITAKER (1889), 42 Ch. D. 119; 58 L. J. Ch. 
487; 611. T. 102; 37 W. R. 673; 5 T. L. R. 
424, C. A. 


I. Charitable Gifts. 


See, generally, CHARITIES, Vol. VIII., pp. 241 
et seq. 

1036. Lunatic accustomed to make—Continua- 
tion of contributions.|—fe PoPpHAM (1844), 3 L. T. 
O. S. 258, L. C. 

1037. ——.]—Re DycrE SOMBRE (1844), 3 
L. T. O. S. 157, L. C. 

1038. Subscription for building church & schools.] 
—A lunatic was tenant for life of about seventy 
houses in London, all situate in the same neighbour- 
hood, & producing a gross rental of £2440. His 
surplus income, after providing him with every 
comfort, was about £900 a year. ‘Three of the 
houses were sold to a church building committee 
as a site for a church to a new district parish, & 
the incumbent & the church committee solicited 
subscriptions for building a church & parochial 
schools in connection with it. Leave was given 
to the committee of the estate, who was also 
heiress-at-law & sole next of kin, to contribute out 
of the lunatic’s income £250 towards building the 
church, & a like sum for the schools.—Re StTRICK- 
LAND (1871), 6 Ch. App. 226; 24 L. T, 580; 19 
W. R. 515, L. JJ. 





M. Maintenance and Repairs of Estate. 


Repairs generally, see LANDLORD & TENANT, 
Vol. XXXI., pp. 310 et seq. 


See, now, Lunacy Act, 1890 (c. 5), 8. 118. 


PART X. SECT. 2, SUB-SECT. 2.—L. 
aoa Lunatic accustomed to make—Continuation of contributions.}—Re D. (1917), 40 O. L. R. 306; 39 D. L. R 368. 
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1089. Cutting down timber for repairs—Power of 
committee.]|—A committee of a lunatic’s real 
estate may cut down timber for repairs.—Ez p. 
LUDLOW (1742), 2 Atk. 407; 26 E. R. 645, L. C. 

1040. New lease—Expenses payable out of 
personalty.|—Ka p. DEGGE (1764), 4 Bro. C. C. 
236, n.; 29 EH. R. 871. 

Sa aca :—Reld. A.-G. v. Ailesbury (1887), 12 App. Cas. 


1041. Premium & sum for dilapidations.]— 
fe LIEBENWOOD (1844), 3 L. T. O. S. 177, L. C. 

1042. Permanent improvements—Chargeable on 
realty or personalty.|—Re THarris (1827), cited in 
Shelford on Lunatics, 2nd ed. at p. 276. 

Annotation :—Refd. Re Gist, [1904] 1 Ch. 398. 

1043. -| — Repairs & permanent 
improvements to a large amount upon an estate 
of which a lunatic was tenant in tail in possession 
were found to be expedient. ‘There was in ct. 
a sufficient fund of personalty to which the lunatic 
was absolutely entitled, & his income was much 
more than sufficient for his requirements. The 
amount required for repairs & improvements was 
ordered to be raised by mtge. or charge of the 
settled estate.—e Gist (1877), 5 Ch. D. 881; 26 
W. R. 22, C. A. 

Annotation :—Consd. Re Gist, [1904] 1 Ch. 398. 

1044. Discretion of court.|—e GIST, 
No. 1043, ante. 

See Lunacy Act, 1890 (c. 5), s. 118. 

1045. Drainage of estate.]|—(1) The modern 
practice of making allowances out of lunatics’ 
estates for their collateral relations disapproved 
& to be kept within narrow limits. 

This case is not to be drawn into a precedent ; 
for I think this liberality out of the lunatic’s 
estate to collateral relations, whom he is under 
no obligation to support has been carried much too 
far (LORD COTTENHAM, C.). 

(2) A comparatively small sum, which the 
master had approved as proper to be allowed out 
of the surplus income of the lunatic, which was 
very considerable, for drainage of an estate of 
which the lunatic was tenant for life, with remainder 
to his brother, was disallowed by the Lord 
Chancellor, though no one objected to it.—fe 
CLARKE (1847), 2 Ph. 282; 41 KE. R. 951, L. C. 

1046. ——— Expenditure on farm buildings.]|— 
Re (1845), 5 L. T. O. S. 189, L. C. 

1047, —— Necessary to secure tenants.|— 
Ite (1846), 7 L. T. O. S. 525, L. C. 

1048. Ordinary repairs to realty—Payable out of 
personalty.|—Jte Bapcock, No. 1242, post. 

1049. .|—Re Gist, No. 1043, ante. 

1050. Expenditure without previous order.|— 
Repairs made without a previous order, though 
reported necessary, not allowed to the committee 
of a lunatic’s estate.—ANON. (1804), 10 Ves. 104 ; 
32 E. R. 783. ; 

1051. ——-.|—-Re (18486), 7 L. T. O. 8. 
525, L. C. 

1052. Prior caution from master.]—GaAR- 
LAND v. GARLAND (prior to 1802), cited in 6 Ves. 
at p. 800. 

1053. Allowance to family postponed.| —- Re 
ADEY (1844), 3 L. T. O. S. 177, L. C. 

1054. Repairs to lunatic wife’s residence—Ex- 
penditure by husband at her request.|—e JOHN- 
SON (1846), 7 L. T. O. S. 485, L. C. 


N. Incidence of Income Tax. 
See, generally, INcomE Tax, Vol. XXVIII, 
pp. 4 et seq. 












































PART X. SECT. 2, SUB-SECT. 3.—A. 


1057 i. General rule—Rights of credi- 
tors postponed.}—Although the gencral 


rule of the ot. is, that no course will be 
taken that will prejudicial! 
interests or the comfort of & lunatic, 
even for the benefit of creditors ; still 
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1055. Allowance already fixed—Continued with" 
out deduction.|—-The allowance for the mainte- 
nance of a lunatic previously directed to be paid, 
ordered to be continued by the Accountant- 
General, without any deduction in respect of 
income tax.—Re LIEBENROOD (1842), 6 Jur. 721, 


1056. Repayment of amount deducted— 
Increase of allowance to meet tax.]|—e COOPER 
(1843), 1 L. T. O. S. 34. 





SUB-SECT. 3.—PAYMENT Ox CREDITORS. 
A. Where Affecting Lunatic’s Maintenance. 
See, now, Lunacy Act, 1890 (c. 5), ss. 117, 120. 
1057. General rule—Rights of creditors post- 
poned.|—(1) Lunatic’s comfort considered in 
exclusion to the presumptive rights of his next of 
kin, etc. 

(2) Lunatic not stripped of support by act of 
Lord Chancellor even for creditors.—K2 }. 


Wriant (1750), 2 Ves. Sen. 25: 28 K. R. 17, 
L. C. 
1058. -]—(1) The Lord Chancellor 








cannot by an order in lunacy make an absolute title 
to the lunatic’s leasehold estate. 

(2) The Lord Chancellor will not even for 
creditors make an order in lunacy, the effect of 
which must be to put the lunatic in a state of 
absolute want.—F2 p. DIKES (1802), 8 Ves. 79; 
32 HK. R. 282, L. C. 
aceon :—As8 to (1) Reid. Re Colton (1844), 2 L. T. O. 8. 


1059. .|—No order upon petition in 
lunacy for payment of the lunatic’s debts out of 
funds, not within the reach of his creditors, 
except for his accommodation, & it clearly appears, 
that he will have a sufficient maintenance.— 
Ex p. HastTines (1807), 14 Ves. 182; 33 EH. R. 


490, L. C. 

Annotations :—Consd. Horne v. Pountain (1889), 23 Q. B. D. 
264. Refd. Re Clarke, ([1898] 1 Ch. 336; ke Brown, 
Llewellin v. Brown, [1900] 1 Ch. 489. 


1060. -|—The Lord Chancellor will not 
aid creditors of a lunatic in obtaining payment 
of their debts, if such a proceeding will place the 
lunatic & his family in a state of want.—Jve 
RAILTON (1837), 1 Jur. 574. 

1061. ~.|—No order for satisfaction 
of a liability of a lunatic until information 
furnished, showing that enough will still be left 
for his maintenance.—Re ADEY (1846), 1 Coop. 
temp. Cott. 225; 47 HE. R. 831. 

1062. ——~ ——..]—e WINKLE, No. 1076, post. 

1063. .|}—Although the judges in 
lunacy have jurisdiction to apply moneys of a 
lunatic which are unter their control in the lunacy 
for maintenance of the lunatic notwithstanding 
that he may have creditors who are unpaid, yet 
they have no jurisdiction to order the trustee in 
bkpcy. of a lunatic who has been adjudicated 
bkpt. to pay into ct. to the credit of the lunacy 
moneys received by or in the possession, or under 
the control of the trustee in bkpcy. for the purpose 
of enabling the committee to apply the same for 
the maintenance of the lunatic.—He FARNHAM 
(No. 2), [1896] 1 Ch. 886; 65 L. J. Ch. 456 ; 74 
L. T. 214; 60 J. P. 389; 44 W. R. 4653; 12 
T. L. R. 287; 40 Sol. Jo. 3871; 3 Mans. 123, 
yee :-—Refd. Re Clarke, [1898] 1 Ch. 336. 

1064. .|——Re CLARKE, No. 1077, post. 



































the ct. will assist creditors where that 
can be done without prejudice to the 
lunatic.—Re SHaw (1868), 14 Gr 524. 
—CAN. 


affect tho 
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1065. ——. -]—The judge in lunac » in 
dealing with the creditors of the lunatic, always 
considers what is for the benefit of the lunatic first, 
so far as the property under the control of the judge 
is concerned. ‘That is part of the law of the land, 
& is of so long standing that no judge in lunacy 
nor this ct. can alter it. - It is our duty as the law 
stands to look to the interest of the lunatic, but, 
when we have done that & when we have provided 
for the lunatic to the extent to which the judge 
in lunacy thinks right, there is nothing which 
justifies the ct. in withholding a creditor from 
exercising his legal rights & getting paid if he 
can (LINDLEY, M.R.).—Re SEAGER Hunt, [1900] 
a 54,n.; 69L. J. Ch. 450,n.; 82 L.T. 741, n., 
Annotation :—Refd. Didisheim v. London & Westminster 

Bank, (1900) 2 Ch. 15. 

1066. -]—(1) An action brought in a 
pore case in the name of a lunatic not so found 

y his next friend, for the recovery of his property 
may, in the absence of any lunacy proceeding be 
maintained without the sanction of the Ct. in 
Lunacy. 

(2) The Ct. in Lunacy, having property of a 
lunatic under its control, will, as between the 
lunatic & his creditors, see that proper provision 
is made out of the property for his maintenance, 
as the first & paramount consideration; but, 
subject to that, the ct. will not withhold a creditor 
from exercising his legal rights. 

(3) A foreign curator or administrateur provisoire 
of a lunatic, not so found judicially, domiciled & 
resident abroad, is not necessarily an improper 
person to sue in this country as next friend for the 
recovery of the lunatic’s personal property here, 
though, if such next friend is resident abroad, 
he may be required to give security for costs. 

(4) The Ct. in Lunacy has no jurisdiction under 
Lunacy Act, 1890 (c. 5), s. 134, to order the 
transfer of securities in this country standing in 
the name of or vested in a person of unsound 
mind, not so found, residing out of the jurisdiction 
of the High Ct., unless his status has been altered 
by his being judicially declared lunatic according 
to the law of the place where he is residing. 

G., domiciled & resident in Belgium, deposited 
with an English bank for safe custody, in his name, 
certificates & scrip for securities of great value. 
On his death in 1892 his widow, then also domiciled 
& resident in Belgium, took out administration 
in England to his estate, & had the securities 
then standing to his account, & also a sum of cash 
representing dividends thereon collected by the 
bank on his account, transferred to a new account 
opened by her at the bank in her own name. 

In 1897 she became lunatic, though she was not 
80 declared judicially, & was placed in a foreign 
lunatic asylum. D., a Belgian, was appointed 
by the Belgian Ct. her administrateur provisoire, 
with power to collect & get in her personal estate, 
& subsequently D. obtained in England letters of 
administration de bonis non to G.’s estate, where- 
upon he brought an action in England against the 
bank in the names of himself & of Madame G., 
the writ not stating that she was of unsound mind 
or that he was suing as her next friend, claiming, 
in his double capacity of legal personal representa- 
tive of G. & of administrateur provisoire of Madame 
G., to have the certificates, scrip & cash standing 
in her name delivered up to him. Pltf. D. appealed, 
having first obtained from the Belgian Ct. an 
order giving him leave to appeal with a view to 
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recovering the property —H eld : (5) as 
property sought to be recovered, D. was entitlec 
Pre ie hie owt name & as next friend of Madam 
G., to demand the delivery of her property to hir 
& could give the bank a good discharge ; (6) i 
the absence of lunacy proceedings in this countr} 
the ct. was bound, on general principles of privat 
international law, to recognise the order of th 
Belgian Ct. giving D. leave to prosecute the appea 
& to obtain & give a good discharge for th 
property. ; 

(7) In Chancery it had long been the settlec 
practice to institute suits in the names of lunatic 
not so found by inquisition, by a next friend 
Applications to fe such suits were also frequentl; 
made with success.... The alleged lunati 
could make such application himself if he assertec 
his sanity (LINDLEY, M.R.).—DIDISHEIM v. LONDO? 
& WESTMINSTER BANK, [1900] 2 Ch. 15; 69 L. J 
Ch. 448; 82L. T. 738; 48 W.R.501; 16T.L.R. 


311, C. A. 
Annotations :—As to (1) Refd. Re Carr’s Trusts, Carr v. Car 
oor 90 L. T. 592. As to (3) Refd. He De Larrogoiti 
1907] 2 Ch. 14. As to (4) D 
Trust Co. v. Keyser, [1901) 1 Ch. 666. 6) A 
Pélégrin v. Coutts, Pélégrin v. Messel, [1915] 1 Ch. 








Refd. Thiecry v. Chalmers, Guthrie, [1900] 1 Ch. 80. 

1067. Although estate insolvent.]— 
Re Pink, No. 1093, post. 

1068. —— Lunacy Regulation Act 1862 





(c. 86), ss. 12, 18.|—The power given by above 
Act, s. 12, of making orders for the purpose of 
rendering the small property of a lunatic available 
for his maintenance or bencfit, is to be exercised 
only for his benefit, & not for the purpose of 
enabling his creditors to obtain payment. A 

erson of small means was confined as a criminal 
unatic in Broadmoor Asylum, & there appeared 
no reasonable prospect of his ever being released. 
His mother & brother applied for an order that his 
property, along with some property in which they 
were interested together with him, might be applied 
in payment of moneys for which the lunatic had 
given security, the mother undertaking to pay his 
other debts :—Held : the application must be refused 
as not being for his benefit.—Re PRicw (1887), 34 
Ch. D. 603; 56 L. J. Ch. 202; 56L. T. 77; 35 
W.R. 340; 37. L. BR. 292, C. A. 

See, now, Lunacy Act, 1890 (c. 5). 

Creditor obtaining charging order.]—See Sub- 
sect. 3, B., post. 

Creditor issuing execution, see C., post. 


B. Charging Orders. 


Charging orders, generally, see EXECUTION, Vol. 
XXI., pp. 647 et seq. 

See, now, Lunacy Act, 1890 (c. 5), 8. 117. 

1069. Funds in lunacy—Order obtained under 
Judgments Acts, 1838 te 110), 1840 (c. 82).]|—Form 
of order.|—On an application at chambers, under 
above Acts, by the judgment creditor of a debtor 
found lunatic by inquisition, for a charging order 
on funds standing in the books of the Paymaster- 
General of the Ch. Div. to the credit of the debtor, 
who was described in such books as ‘' a person 
of unsound mind,”’ the judge ordered that ‘ so 
much of deft.’s interest in the fund so standing as 
aforesaid should stand charged with the payment 
of the... amount due on the judgment as the 
Lords Justices sitting in Lunacy might deem 
applicable to payment of the judgment debt ” :— 

eld: the Acts gave the judge no power to make 
an order providing that the amount to be charged 
should be determined by the Lords Justices & the 
creditor was entitled to an unconditional order on 
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a specified amount of the fund.—Horne v. 
POUNTAIN (1889), 23 Q. B. D. 264; 58 L. J. Q. B. 
ae 61 L. T. 510; 54 J. P. 87; 38 W. R. 240, 


Annotations :—Folld. Re Leavesloy, [1891] 2 Ch. 1. Refd. 
Re Plenderleith, [1893] 3 Ch. 332; Re F Z 
(1896), 8 Mans. 109. ama de 


1070. 
representative of lunatic.]—The effect of a charging 
order made by a judge in favour of judgment 
creditor under Judgment Act, 1838 (c. 110), docs 
not depend upon the capacity of judgment debtor 
to give a valid charge, but upon the validity of 
the judgment; & sect. 14 of that Act, & the 
proviso in Judgments Act, 1840 (c. 82), s. 1, must 
be read as meaning that judgment creditor is to 
have the same remedies, & the order of the judge 
the same effect, as if judgment debtor had made a 
valid & effective charge in favour of the judgment 
creditor. 

‘reditors of a lunatic, whose debts were incurred 
before the lunacy, after the lunacy obtained judg- 
ments against him, & also orders charging a fund 
in ct. in the lunacy with the amounts of their 
respective judgments, which orders were not in 
terms enforceable until the death of the lunatic or 
further order. 

The lunatic died insolvent, & upon an applica- 
tion by his administratrix for payment out of the 
fund :—Held: the charging orders were valid & 
effective, & judgment creditors were entitled to be 
paid the several amounts due thereon respectively 
out of the fund before transfer of any part thereof 
to the administratrix.—Re LEAVESLEY, [1891] 
2Ch.1; 60L. J. Ch. 385; 64 L. T. 269; 39 W. R. 
276, C. A. 

Annotation :—Consd. Re Plenderleith, [1893] 3 Ch. 332. 

1071. Made after death of 
lunatic.]|—Judgment was given in an actidn in the 
Q. B. Div. against deft. for a certain sum. Deft. 
shortly after died, & his will was proved by his 
exor. Within a week of the probate being 
granted, an action was commenced to administer 
deft.’s estate, & an order in lunacy made affecting 
a sum in ct., deft. having been of unsound mind. 
On the day following this order a charging order 
was made that pltf. be at liberty to issue execution 
against the exor., & that deft.’s interest in the sum 
in ct. should stand charged with the payment of 
the sum due. Judgment was then given in the 
administration action, & this action was transferred 
to this division :—J{eld : the order charging deft.’s 
interest in the sum in ct. was invalid; the order 
must be construed strictly, & could not be set 
right on the ground of accidental slip or omission 
under R. S. C. Ord. 28, r. 11.—STEWART v. RHODES, 
[1900] 1 Ch. 3886; 81 L. T. 807; 48 W. R. 233; 44 
Sol. Jo. 195, 

1072. Insufficiency of fund to provide main- 
tenance—Power of court to apply fund for lunatic’s 
benefit.]|—The ct. will order a proper allowance 
for the maintenance of a lunatic to be made out 
of the income & capital of a fund in ct. belonging 
to him, though the effect may be to make the 
capital insufficient for the payment of creditors 
of the lunatic who have obtained charging orders 
on the fund, & such creditors are not entitled to 
have impounded an amount of capital sufficient 
to meet their demands.—Re PLENDERLEITH, 
[1893] 3 Ch. 882; 62 L. J. Ch. 993; 69 L. T. 325 ; 
58 J. P. 1643; 42 W. R. 224; 37 Sol. Jo. 699; 2 
R. 625, OC. A. 


Annotations :—Distd. Re Brown, Llewellin v. Brown, [1900] 
1 Ch. 489, Refd. Re Winkle (1894), 63 L. J. Ch. 541; 
Re Farnham No. 2 (1896), 74 L. T. 214; Re Clarke, (1898] 
1 Ch. 336; Davies v. Thomas (1900), 88 L. T. 11. 


1073. Funds in Chancery—Order obtained with 

















—— Validity of order—Priority to | 
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knowledge of pending lunacy proceedings—Order 
valid as against surplus property of lunatic.]— 
Re SEAGER Hunt, [1900] 2 Ch. 54, n.; 691. J. Ch. 
450,n.; 82L. T. 741,n.,C. A. 


Annotation :—Refd, Didisheim v. London & Westminstcr 
Bank, {1900] 2 Ch. 15. 


1074, Charging order satisfied—Before fund 
transferred to lunacy.]—The rule of administra- 
tion in Lunacy that the obligations of a lunatic 
are postponed to the needs of the lunatic docs not 
affect funds in the High Ct. 

A judgment creditor of a lunatic obtained a 
charging order on funds of the lunatic in ct. 
The balance only of the funds, after satisfying 
the charge, was transferred to J.unacy.—Re 
Brown, LLEWELLIN v. Brown, [1900] 1 Ch. 489; 
69 L. J. Ch. 284; 82 L. T. 83; 64 J. P. 327; 48 
W. R. 461. 


1075. Stamp duty.J|—Practick Norr, [1922] 
W.N. 75. 





C. Hxecution Creditors. 
Execution generally, see Vol. XXI., pp. 415 et 


8eq. 

1076. Whether rights postponed to lunatic’s 
maintenance—Execution levied before receiver 
appointed.|—(1) Where the property of a lunatic 
has become subject to the control of the ct. in 
lunacy by the appointment of a receiver, it cannot 
be seized under a writ of fi. fa. by an execution 
creditor of the lunatic; & the ct. will make an 
order for bringing the lunatic’s property into ct., 
& for payment thereout of costs & of an allowance 
for the maintenance of the lunatic, though not of 
his wife also, in priority to any claim of the execu- 
tion creditor; but, subject to such allowance & 
to the costs incurred in relation to the lunatic’s 
property, the order will be made without prejudice 
to any charge or priority which the creditor may 
have acquired by lodging his writ of fi. fa. with the 
sheriff. 

(2) Form of order for maintenance of a lunatic 
where a judgment creditor has obtained execution. 
—Re WINKLE, [1894] 2 Ch. 519; 63 L. J. Ch. 541 ; 
70 L. T. 710; 42 W. R. 5138; 38 Sol. Jo. 4553; 7 
R. 255, C. A. 


Annotations :-—As to (1) Distd. Re Clarke, [1898] 1 Ch. 336. 
Expld. & Distd. Davies v. Thomas, [1900] 2 Ch. 462. 


489. 

1077. ——~ .|—(1) The Ct. in Lunacy will 
not allow property of a lunatic in its custody to be 
applied in paying his creditors without first pro- 
viding for his maintenance ; but it has no juris- 
diction to interfere with the rights of creditors to 
seize & sell by legal process property of the lunatic 
which at the time of scizure is not in the custody 
of the ct. ,; 

(2) The issuing of a summons in lunacy does not 
withdraw the property of the lunatic from legal 
process by a creditor until an order is made 
showing that the Crown has actually taken the 
property under its protection. 

A judgment creditor of a person not found 
lunatic by inquisition, after receiving notice of 
the pendency of a summons in lunacy for the 
appointment of a receiver under Lunacy Act, 
1890 (c. 5), s. 116, issued a fi. fa. under which 
the goods of debtor were seized before any order 
was made upon the summons. A recelver was 
afterwards appointed while the goods were in the 
possession of the sheriff :—Held: the Ct. had no 

jurisdiction to order a sale of the goods under 
Lunacy Act, 1890 (c. 5), 8. 117, for the maintenance 
of the alleged lunatic in priority to the claims of 
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Sect. 2.—Eatent of powers of management and ad- 
ministration: Sub-sect. 3, C., D., H. (a) & (6), 
F.,G.,H.,1.,J5.& K. Sect. 3.) 


the creditor.—Re CLARKE, [1898] 1 Ch. 336 ; 67 
L. J. Ch. 234; 78 L. T. 275; 46 W. R. 337; 14 
T. L. R. 274; 42 Sol. Jo. 324, OC. A. 

Annotations :—As to (1) Consd. Davies v. Thomas, [1900] 
2 Ch. 462. 4s to (2) Refd. Re Brown. Llewellin v. Brown, 
{1900) 1 Ch. 489. Generally, Refd. Re EH. G., [1914 1 Ch. 
927. Mentd. The James W. Elwell, [1921] P. 351. 


D. Vendor's Lien for Unpaid Purchase- Money. 

See, generally, Part VIII., ante ; SALE OF LAND. 

1078. Effect of appointment of receiver—-Lunacy 
Act, 1890 (c. 5).]—An order in Lunacy under above 
Act, s. 116, authorising a person therein specified 
in the name & on the behalf of the lunatic to 
receive & give a discharge for all sums of money 
due to him, does not affect rights enforceable 
against the lunatic’s property at law or in equity, 
such as a vendor’s lien for unpaid purchase-money, 
previously acquired by third persons. Such an 
order deals only with the lunatic’s equitable interest 
in his property.—DAvVIES v. THomas, [1900] 2 
Ch. 462; 691. J. Ch. 643; 831. T. 11; 49 W. R. 
68 ; 44 Sol. Jo. 608, C. A. 


Annotation :—Mentd. Z?e Stucley, Stucley v. Kekewich, 
[1906] 1 Ch. 67. 


Ei. Payment for Maintenance. 
(a) During Lunatic’s Lifetime. 

1079. Petition by committee.]—Re 
3 L. T. O. S. 353, Tu. C. 

1080. Petition for sale of lunatic’s real estate— 
Direction for inquiry.]—Re BuRBIDGE (1844), 4 
L. T. O. S. 190, 270, L. C.; subsequent proceedings 
(1850), 3 Mac. & G. 1, L. C. 

1081. Claim by husband—Wife having separate 
estate—-Repayment out of income.J]—Where a 
lunatic, whose husband had expended upon her 
support & attendance sums which his own income 
was insufficient to meet, became entitled to some 
property for her separate use, the ct. refused to 
order a sale of any portion of the principal of her 
property, for the purpose of repaying the expenses 
of her past maintenance; but ordered these 
expenses to be repaid out of the moneys arising 
from past dividends, so far as they would extend, 
& the residue of those expenses to be repaid out 
of so much of the future income as would remain 
after providing thereout in the first place for the 
future maintenance of the lunatic.—EDWARDS v. 
ABREY (1846 2 Ph. 37; 2 Coop. temp. Cott. 177 ; 

J. Ch. sag Pe lL. T. O. S. 485; 10 Jur. 650 ; 


(1844), 





> oO” ~ 


Annotation :—Refd. Vane v. Vane (1876), 45 L. J. Ch. 381. 
1082. Claim by brothers—Retention of legacy to 
lunatic in satisfaction—Preference over claim by 
county asylum.]—Re Gisson, No. 1020, ante. 
1083. Insolvent estate—Maintenance in asylum. ] 
~—Re LEESE, No. 954, ante. 
1084, ——— .]|—Re PINK, No. 1098, post. 
1085. Maintenance of wife & children.]— 
Ite PINK, No. 1093, post, 
we see Part II., Sect. 1, sub-sect. 4, 








(b) After Death of Lunatic. 

1086. Personal estate exhausted—-Liability of real 
estate.]—Upon a reference in lunacy, it was found 
& reported that the sum of £413 148. was due to 
A. for the maintenance of the lunatic, & necessaries 
supplied by him to the lunatic during his lunacy. 
The heir-at-law & next of kin of the lunatic had 


notice of & was present at the proceedings under 
the reference. 

Before A. received payment of the sum of 
£413 14s., or any part of it, the lunatic died 
intestate, & it having been ascertained that his 
personal estate had been exhausted, A. instituted 
a creditor’s suit against the heir-at-law for pay- 
ment of his debt out of the real estate of the 
lunatic :—Held: the heir-at-law was bound by 
the proceedings in lunacy, & A. had established a 
sufficient primd facie case to entitle him to a 
reference to the master to inquire & find whether 
any debt was due to him from the estate of the 
lunatic.—WENTWORTH v. TUBB (1842), 12 L. J. Ch. 
61; 6 Jur. 980, L. C. 

Annotations :—Consd. Re Rhodes, Rhodes v. Rhodes Caan 


44 Ch. D. 94. Refd. Re Rutter, Chester v. Rolfe (1853), 
4DeG.M.&G : Re Newbegin’s Eatate, Eggleton 


. 798; 

v. Newbegin (1887), 36 Ch. D. 477. 

1087. Personal representatives consenting— 
Necessity for consent of parties beneficially in- 
terested.|—On the death of a lunatic, where there 
had been no order for a maintenance, the personal 
representative offered to consent to an order for 
payment of liquidated sum to the interim com- 
mittee for past maintenance, in order to avoid the 
expense of a reference, the estate being inconsider- 
able. But the Lord Chancellor refused to sanction 
the payment, unless on the consent of the parties 
beneficially interested in the surplus of the estate. 
——Re PATRICK (1847), 2 Ph. 394; 41 I. R. 995, 


L. C. 


F. Parliamentary Election Hxupenses. 

See, generally, ELECTIONS, Vol. XX., pp. 7 et « 

1088. Member unseated on  petition—Subse- 
quently becoming insane—Expenses of agent.|/— 
Re DYcE SOMBRE (1846), 7 L. T. O. S. 221, L. Cu; 
subsequent proceedings, sub nom. Re DYCE SOMBRE, 
Ex p. Coppock (1847), 9 L. T. O. S. 470, I. C. 

1089. Expenses of solicitor.|— Upon 
a petition to allow the expenses of an election 
petition, which the solr. of the lunatic had incurred 
in defending the lunatic’s seat in Parliament, it 
appeared that before the election a sum of £3,000 
had been paid to the same solr., for which he had 
given an accountable receipt to the lunatic, upon 
which a reference was made to the Master in 
Lunacy to take a general account of all trans- 
actions between the lunatic & his solr. On that 
reference the Master had examined the solr. 
viva voce, who stated that he had paid the money 
to a person named, at the place of election, & that 
such person had been in communication with the 
lunatic during the election, & had expended the 
whole of the money for the purposes of the election ; 
that a written account of the mode of expending 
it had been, after the election, shown to the lunatic, 
who had approved of it, & paid some additional 
expenditure. When the paper had been shown to 
the lunatic, jt was destroyed. The person who 
had actually expended the money was not 
examined, because the money having been con- 
fessedly spent in bribing the electors, would have 
been amenable to the law. The Master reported 
these circumstances :—Held: this was not a 
proper taking of the account, but only assigning a 
reason why it was not taken, & did not comply with 
the order of reference; & it was referred to the 
Master to review his report at the cost of petitioner, 
the solr.—Re Dycr SomsBre, Ex p. Coprock 
(1847), 9 L. T. O. S. 470, L. C. 3 previous proceed- 
a amor Re DycE SOMBRE (1846), 7 L. T. O.S. 

» LL. C. 








n. Petits - PART X. SECT. 2, SUB-SECT. 3.—E. (a). 
. ton for sale of lunatic’s property— Direction for inquiry.}—Re ROBINSON (1884), 5 N. S. W. L. R. (Eq.) 77.—AUS. 


Part X.—JuDICIAL PowERS ovER EstTatn. 


G. Death of Lunatic before Payment. 


1090. Petition in lifetime of lunatic—Inquisition 
relating back.|—Order after the death of a lunatic 
for payment of a debt, viz. an attorney’s bill upon 
a retainer, over-reached by the lunacy; & no 
report of debts: if the petition is presented in the 
life of the lunatic. But the debt must be 
established at law.—Ez p. M‘DouaaL (18086), 12 
Ves. 384; 33 E. R. 146. 

1091. Order in lunacy—Administration 
Chancery—Lunacy Act, 1890 (c. 5), ss. 116, 117.] 
H. was a person not detained as or found lunatic, 
but found to be incapable of managing his affairs 
through mental infirmity arising from disease. 
In 1898 a Master in Lunacy made an order under 
above Act, sect. 116, that H.’s wife should be 
authorised to do such things as the Masters should 
approve of for the purpose of protecting his estate 
& to exercise the powers of a committee of his 
estate. In 1902 an order was made in lunacy that 
H.’s wife should apply certain funds in payment to 
his creditors of a dividend of 6d. in the pound on 
their debts. In 1904 an order was made in lunacy 
that LB. & co., who had not previously claimed, 
should be admitted as creditors in respect of a 
certain debt, & should participate in future 
dividends out of H.’s estate, & should rank in 
priority to other creditors to the extent of 6d. in 
the pound upon that debt. Before effect could be 
given to the order of 1904 H. died, & proceedings 
for the administration of his estate were taken in 
the Ch. Div. of the High Ct. :—Held: the juris- 
diction in lunacy ended at the death of H.; the 
order of 1904 did not bind the High Ct. when 
administering his estate; on the death of LH. his 
creditors were entitled to have his assets collected 
& distributed according to their rights as creditors 
on the estate of a deceased person irrespective of 
the fact that up to his death his estate was subject 
to the jurisdiction in lunacy; & the claim of B. 
& co. to priority therefore failed.—He SEAGER 
HUNT, SILICATE PAINT Co. & ORR (J. B.) & Co., 
LTp. v. Hunr, [1906] 2 Ch. 295; 95 L. T. 606; 
sub nom. Re Hunt, SILICATE PAINT Co. & ORR 
(J. B.) & Co., Lrp. v. Hunt, 75 L. J. Ch. 801. 


in 





H. Negligence of Committec. 


1092. In passing creditors’ accounts—Charge- 
able with interest.|—Re LEGARD, Lz p. HALL, No. 
917, ante. 


I. Insolvency of Estate. 


See Sub-sect. 3, A., B. & C., ante. 

10938. Lunatic’s maintenance first provided for.] 
—-In managing the estates of lunatics the ct. will 
have regard to the maintenance & comfort of the 
lunatic in preference to the claims of his creditors, 
although the estate be insolvent. The Master in 
Lunacy made a certificate finding that the property 
of a lunatic produced an income of £163, & that 
his debts amounted to £7,000, including £250 for 
his past maintenance in an asylum, & £374 for 
the past maintenance of his wife & children 
expended by the committee. On a summons 
taken out under Lunacy Orders, 1883, Ord. 45, on 
which some of the ordinary creditors appeared & 
claimed payment of their debts :—Held: (1) the 
expenses of past maintenance of the lunatic, his 
wife & children, must be paid in full; (2) capital 

roducing £110 a year should be set aside for the 
unatic’s future maintenance; (3) the residue 
should be divided among the ordinary creditors 
pro rata, who were to have a charge on the reserved 
capital, with liberty to apply on the lunatic’s 
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death.—Re PINK (1883), 23 Ch. D. 577; 62 
L. J. Ch. 674; 49 L. T. 418; 31 W. R. 728, C. A. 


Annotations :—Expld. Horne v. Pountain (1889), 23 Q. B. D. 
264. Refd. Re Plenderleith, [1893] 8 Ch. 332; Re Farn- 
ham (No. 2) (1896), 65 L. J. Ch. 456. 


J. Bankruptcy of Lunatic. 

See BANKRUPTCY, Vol. IV., pp. 30, 163, Nos. 
238-250, 1523; Vol. V., p. 652, No. 5826. 

1094. Undertaking by solicitor for payment of 
money—Death of bankrupt lunatic—Application by 
official solicitor to enforce.|—Re AyYTouN, Ea p. 
OFFICIAL SOLICITOR OF SUPREME COURT (1904), 20 
T. L. R. 252. 

Insolvency of estate.|—See Sub-sect. 3, I., ante. 

Death of lunatic before payment, see G., ante. 


K. Effect of Statute of Limitations. 
Sce LIMITATION OF ACTIONS, Vol. X-XII., pp. 
320, 321, 517, 518, Nos. 60-62, 1750-1757. 


Sict. 3.—POWER TO RAISE MONEY. 

See, now, Lunacy Act, 1890 (c. 5), s. 117 (1). 

1095. By mortgage—Discharge of solicitor’s lien 
on title deeds.]|— Where the committees of a lunatic 
had been authorised by the ct. to raise money by 
a mtge. of his estate, but were unable to do so, in 
consequence of some of the title deeds being in the 
hands of solrs. who claimed a lien upon them, but 
the items of their accounts were disputed, the ct. 
ordered that the mtgee. should be at liberty to 
pay to the committees a sufficient sum to dis- 
charge the lien on the title deeds, without prejudice 
to their right to have the accounts investigated.— 
Re Davirs (1843), 12 L. J. Ch. 456; 7 Jur. 589, 
L. ©. 

1096. —-— Reduction of income-—Undertaking 
by committee to maintain lunatic.|—Jte Davis 
(1844), 3 L. T. O.S. 353, L. C. 

1097. —-— To pay costs of partition action — 
Jurisdiction in lunacy.|—<A lunatic being tenant in 
tail of an undivided share of an estate, a decree 
for partition was made, which directed that the 
lunatic’s costs should be raised by mtge. of the 
land allotted to her in severalty. On the com- 
pletion of the partition the lands allotted to the 
lunatic were conveyed to her simply in tail, without 
any provision for raising the costs :—Held: they 
had no jurisdiction to authorise the committee to 
mortgage the land for the purposes of raising the 
costs.—Re BLOOMAR (1860), 2 De G. F. & J. 154; 
45 E. R. 581, L. C. 

1098. Payment of debts of ancestor.]— 
A lunatic was entitled in fee to one moiety of real 
estate as one of the two co-heiresses of an ancestor 
who had died intestate. ‘The real estate was liable 
as assets for payment of a considerable amount of 
simple contract debts of the ancestor which his 
personal estate was insufficient to pay. The 
ct. authorised the committee to concur with 
the other co-heiress in a mtge. of the entirety 
to raise the amount of the debts, the mtge. being 
so framed that the lunatic’s moiety was only 
liable for one moiety of the mtge. debt & interest, 
& could not be made liable for any default of the 
other cu-heiress in payment of the other moiety 
of the principal & interest, but the ct. declined to 
authorise the committee to enter into any covenant 
on behalf of the lunatic.---Re Fox (1886), 33 Ch. D. 
37; 55 L. T. 89; 35 W. R. 81, C. A. 

Annotation :—Expld. Re Nay, (1896) 1 Ch. 468. 

1099. By sale of leaseholds.|——Re CoLTon (1844), 

2L. T. O. 8. 305, L. C. 
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Sect. 8.—Power to raise money. Sect. 4: Sub-sects. 
1&2.) 


1100. By sale of advowson—Lunatic tenant in) 


tall in possession.]——1 Will. 4, c. 65, 8. 28, confers 
no power to sell the right to the next presentation 
to a rectory of the advowson of which a lunatic 
is tenant in tail in possession, except for one of the 
purposes specified in the section.—Re VAVASOUR 
(1851), 3 Mac. & G. 275; 20 L. J. Ch. 619; 42 
BK. R. 266, L. C. 

1101. By sale of reversion—Payment of costs of 
commission.|—An application for the sale of a 
reversion to which a lunatic was entitled, subject 
to a life interest, refused, where it appeared that 
the sale was required for the payment of the costs 
of the commission, & not for the purpose of benefit- 
ing the lunatic.—Re BuRRIDGH (1852), 19 L. T. 
0.8. 25, L. C. . 

1102. By charge on interest in remainder—For 
maintenance of lunatic—Family competent to main- 
tain.|—On the petition of the lunatic’s father, 
tenant for life of large landed estates, the Lord 
Chancellor declined to make an order under 
16 & 17 Vict. c. 70, charging the estate of the lunatic 
tenant in tail in remainder with a sum found by 
the master to be proper for the lunatic’s mainte- 
nance, there being no special circumstances nor any 
evidence that the state of pctitioner’s family was 
such as to make the charge just or reasonable.— 
Ke Puan (1853), 3 De G. M. & G. 416; 22 L. T. 
Sh a 93; 17 Jur. 979; 2W. KR. 22; 43 E.R. 163, 

1103. Lunatic tenant for life of A. estate— 
Tenant in tail in possession of B. estate—No power 
to charge B. estate with cost of repairs to A. estate.] 
—A lunatic was tenant for life of the A. estate, 
& tenant in tail in possession of the B. estate. 
Expenses were incurred by the committee in 
improvements on both estates but chiefly on the 
former :—Held: no jurisdiction to charge B. 
estate with expenses incurred on the A. estate.— 
Re VAVASOUR (1885), 29 Ch. D. 306; 53 L. T. 
412, C. A. 

Annotation :—Refd. Re Gist, (190411 Ch. 398. 

Redemption of land tax.]|—Sce Lanp Tax, Vol. 

XXX., p. 312, Nos. 125-127. 


Sect. 4.—PARTNERSHIP. 
SuB-sEcT. 1.—Errecr or INSANITY. 
See Lunacy Act, 1890 (c. 5), 3. 119; Partnership 

Act, 1890 (c. 39), 8. 35, &, generally, PARTNERSHIP. 
1104. Not dissolution per se.]|—Lunacy does not 

dissolve the partnership, even as to the party 

incapacitated, much less as to the rest; & though 
in partnerships the parties rely upon the mutual 
skill & assistance of each other, yet that is to be 
understood subject to the common accidents of 
life, as lunacy is (LORD TaLpot, C.).—WREXHAM 

v.- HUDLESTON (1734), 1 Swan. 514, n.; 36 E.R. 

491, L. C. 

Annotations :—Expld. Pearce v. Chamberlain (1750), 2 
Ves. Sen. 33. Consd. Sayer v. Bennet (1784), 1 Cox, 
Beiutater glade ¢ Bewe ORD Ba Kuch 
Taylor (1813), 2 Ves. & B.299.. aerate 
1105. -|—Dissolution of partnership on the 

lunacy of a partner, if to be obtained, only by 

decree; not by the act of the survivors; not 
determined where they had carried on the business 

with his capital. Qu.: how far the lunacy of a 


PART X. SECT. 4, SUB-SECT, 1. 
11044. Not dissolution per ase.j-—~ 
Lunacy of a partner docs not ipso 





facto dissolve the partnership.—JaGaT 
CHANDRA BHATTACHARJE 
HAJEE AHMED (1925), I. L. 
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partner is a ground of dissolution depending on the 
degree & probable duration of the disorder affecting 
the capacity to fulfil his contract.—WATERS v. 
TAYLOR (1813), 2 Ves. & B. 299; 85 EB. R. 333, L. C. 


Annotations :—Consd. Ogilvy v. Gregory, Gregory v. Ogilvy 

(1856), 4 W. R. 221. d. Jones v. Lloyd (1874), ere 
18 Eq. 265. Muntd. Aspinall v. L. & N. W. Ry. (1853), 
11 Hare, 325; Automatic Self Cleansing Filter Syndicate 
Co. v. Cuninghame, [1906] 2 Ch. 34. 


1106. -|—(1) The lunacy of a partner is not 
ipso facto a dissolution of the partnership, but is a 
ground for the dissolution, if the other partner or 
partners come to the ct. for a decree of dissolution 
on the ground of such lunacy. 

(2) One of two partners having continued the 
partnership business for some time after the 
lunacy of the other, & having then sold the business, 
the representative of the deceased lunatic partner 
was held to be entitled to his share of the partner- 
ship profits up to the period of sale.—JONES v. 
Noy (1833), 2 My. & K. 125; 3L. J. Ch. 14; 39 
E.R 





1107. ——.]—-ANown. (1856), No. 394, ante. 
1108. As ground for dissolution—Recovery of 
partner before hearing.|—If a partner is so far 
disordered in his mind as to be incapable of con- 
ducting the business according to the terms of the 
articles of co-partnership a ct. of equity will dis- 
solve the partnership. 

I think I may say that if it were clearly 
established that B. had recovered his senses, & 
there were no probability of a relapse, it would be 
too much to dissolve the partnership, nor, if it 
were otherwise, could this ct. dissolve it with a 
retrospect to the time of the disorder commencing ; 
for as his capital has been embarked during all that 
time, he must have the profits of it (ICENYON, 
M.R.).—SAYER v. BENNET (1784), 1 Cox, Eq. Cas. 
107; 29 EB. R. 1084. 


Annotations Expl. Waters v. Taylor (1813), 2 Ves. & B. 
299. Folld. Patey v. Patey (1836), 5 L. J. Ch. 198; 
Kirby v. Carr (1838), 3 Y. & C. Ex. 184. 


; Consd. Ogilvy 
v. Gregory, Gregory v. Ogilvy (1856), 4 W. li. 221. 

1109. .|—A. having been rendered 
incapable of performing his partnership duties, 
his partner filed a bill against him, for a dissolution. 
Afterwards & before the hearing, A.’s health 
improved :—J/eld; there was not sufficient ground 
for dissolving the partnership, & all proceedings 
were stayed, with liberty to apply.—WHITWELL 
v. ARTHUR (1865), 35 Beav. 140; 55 EK. RR. 848. 

1110. ——— Business carried on with lunatic’s 
capital.]|—WaATERS v. TAYLOR, No. 1105, ante. 

1111. Mere diminution of capacity in- 
sufficient.|—Difficulty in holding a partner who 
ostensibly takes an active part in the conduct of 
the business free from responsibility on the ground 
of insanity, in respect of the acts of the firm. 
Confirmed & incurable insanity is a ground for 
dissolving a partnership, but a mere diminution of 
capacity in attending to it is insufficient for that 
purpose.—SADLER v. LEE (1843), 6 Beav. 324; 
12 L. J. Ch. 407; 7 Jur. 476; 49 I. R. 850. 
Annotations :—Mentd. Blair v. Bromley (1847), 2 Ph. 354; 

Davenport v. Stafford, Frisby v. Stafford, Charlesworth 


v. Manners (1851), 14 Beav. 319; Bishop v. Jersey (1854), 


2 Drew. 143; St. Aubyn v. Smart (1867), L. R. 5 Eq. 183; 


Moore v. Knight, [1891] 1 Ch. 547 

1112. —— Incapacity to conduct business— 
Mere temporary incapacity insufficient.]|—Pparcr 
eae (1750), 2 Ves. Sen. 88; 28 E.R. 
‘Annotation :—Refd. Anon. (1856), 2 K. & J. 441. 




















1118. -|—WATERS v. TAYLOR, 
No. 1105, ante. 
214.—IND. 
EB Le Bees 0. 48 ground for dissolution — 


When dissolution takes effect—Remu- 


Part X.—JUDICIAL Powers OVER ESTATE. 











-]—Decree made for the 
dissolution of a partnership in consequence of the 
lunacy of one of the partners. 

It must be understood that it is not every 
temporary illness or incapacity that should warrant 
an application for a dissolution of a partnership. 
Where, however, ... the evidence shows a 
reasonable ground for supposing a recovery to be 
hopeless, or at least very improbable, during the 
remainder of the time for which the partnership 
contract is to endure, I think the application for a 
dissolution very proper (Lorp TruRo, C.).—Re 
CoLESs, LEAF v. COLES (1851), 1 De G. M. & G.171; 
42 HK. R. 517, L. C. 3 subsequent proceedings (1852), 
1 De G. M. & G. 417, L. C. 

1115. ——- ——— Right to share of profits.|— 
SAYER v. BENNET, No. 1108, ante. 

1116. Nature of evidence required.|— 
This ct. will entertain a bill for the dissolution of 
a partnership on the ground of the insanity of one 
of the partners ; but as such a bill proceeds on the 
principle that the insane partner is incapable of 
receiving notice of dissolution, strict evidence of 
insanity, & not merely evidence of incapability, 
will be required.— KIRBY v. CARR (1838), 3 Y. & 
C. ix. 184; 2 Jur. 741; 160 E. R. 666; sub nom. 
KirsBy v. Cox, 8 L. J. Ex. Eq. 31. 

Annotation :—Consd. Anon. (1856), 2K. & J. 441. 

1117. Confirmed & incurable insanity.| 

—SADLER v. LEE. No. 1111, ante. 
































1118. -|—Re Coes, LEAF v. 
CoLes, No. 1114, ante. 
1119. -|—(1) A person who has 


become permanently insane, but has not been so 
found by inquisition, may maintain a suit by his 
next friend for the protection of property in which 
he is interested as partner. (2) The jurisdiction 
of the Ct. of Ch. with respect to suits instituted 
by persons of unsound mind, not so found by 
inquisition, by next triends, considered. 

(3) Permanent lunacy of a partner is a ground 
of dissolution at the instance of the lunatic as 
well as of the other partner. (4) A bill was filed 
by a next friend on behalf of a person of unsound 
mind not so found by inquisition, against the 
partner in business of pltf. alleging that pltf. had 
for some time past been suffering from softening 
of the brain, & was of unsound mind, & that it 
would be for his benefit that the partnership should 
be dissolved; & praying that the partnership 
might be dissolved & accounts taken, & the share 
of pltf. in the assets secured for his benefit, & for 
a receiver :—Held: the suit could be maintained. 
(5) Qu. : whether a decree for final dissolution can 
be made in such a suit without the appointment of 
a committee in lunacy. (6) The arts. of partner- 
ship between pltf. & deft. provided that either 
partner should be at liberty to determine the 
partnership at the end of the first seven years of the 
term, on giving previous notice to the other partner 
of his intention to do so. Pitf. having become 
insane, deft. served on him notice of his intention 
to determine the partnership at the end of the 
first seven years of the term :—Held: the notice 
could not be withdrawn without the consent of 
pltf.—JonEs v. Lioyp (1874), L. R. 18 Eq. 265 ; 
43 L. J. Ch. 826; 80 L. T. 487; 22 W. R. 785. 


Annotations :—<As to (1) Consd. Porter v. Porter (1888), 37 
Ch. D. 420. Refd. New York Security & Trust Co. v. 
Keyser, [1901] 1 Ch. 666. 48 to (2) Consd. Wilder v. 
Pigott (1882), 22 Ch. D. 263. Refd. Didishcim v. London 
& estminster Bank [1900] 2 Ch. 15. As to (4) Refd. 
Porter v. Porter (1888), 37 Ch. D. 420. 


neration of sane tner till dissolution.) 
—GREGORY v. 


ELCOH (1872), 3 V. R. 
(Hq.) 6.—AUS. 
p. Application for dissolution- 


lakhs on Dehad rs) 
—The ct. no 

Lunacy Statute, No. 309, 8. 164, to 
dissolve a partnership upon an applica- 
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1120. ——~— -——— Insanity existing when relief 
sought.|— ANON. (1856), No. 394, ante. 

112 Possibility of recovery.]—In 
an action for dissolution of partnership against a 
lunatic not so found, the ct. refused to decree an 
immediate dissolution, the evidence showing that 
there was a possibility of deft.’s ultimate recovery, 
but directed the cause to stand over till after the 
Long Vacation, in order that a better conclusion 
might then be arrived at.—J v.8 (No. 1) 
(1894), 70 L. T. 757; subsequent proceedings, 
sub nom. J. v. S., [1894] 3 Ch. 72. 

1122. ——— Effect of allowing partnership to 
continue—Right to share of profits.| — JoNEs 
v. Noy, No. 1106, ante. 

11238. Commissioner’s finding of lunacy— 
Reference to Master.|—During a partnership for 
twenty-one years, one of the parties became & was 
found a lunatic. On a bill by the other partner 
to dissolve the partnership on account of the lunacy, 
to which the committec was made a party, & 
admitted the lunacy, a reference was made to the 
master, as to the competency of the partner to 
conduct the business according to the arts.— 
PATEY v. PATEY (1836), 5 L. J. Ch. 198. 

1124. -}|—Upon the lunacy of one 
member of a partnership firm being found by com- 
mission, the ct. will decree a dissolution as against 
him, & an account, with a reference to the master as 
to the lunacy.—MILNE v. BARTLET (1839), 8 
L. J. Ch. 254; 3 Jur. 358. 

1125. Court will not compel continuance 
with lunatic or committee.|—ROWLANDS v. EVANS, 
WILLIAMS v. ROWLANDS, No. 1148, post. 

1126. Partner taking active part—Responsibllity 
for acts of firm.|]—-SADLER v. LER, No. 1111, ante. 

1127. Execution by sheriff—Purchase by other 
partner at undervalue—Sale set aside.|—During 
the temporary unsoundness of mind of pltf., who 
was @ partner with deft., the sheriff levied execu- 
tion against his ‘‘ chattcl interest ” in the partner- 
ship upon three judgments which had been ob- 
tained against him. Ata sale by auction by the 
sheriff, deft. himself bought the interest for a sum 
very much below its actual value, & an assignment 
of the interest was executed by the sheriff to deft. 
The purchase-money was paid to the sheriff by a 
cheque drawn by deft. on the partnership banking 
account, & the amount was debited to pltf. in the 
partnership books. Pltf. on recovering his health 
brought an action to set aside the sale on the 
ground of undervalue & undue advantage, for a 
declaration that the partnership was still sub- 
sisting, for a dissolution, & for the usual accounts : 
—Held: (1) the purchase was void & must be set 
aside ; (2) under the circumstances of the present 
case there was no dissolution of the partnership 
by the seizure & sale.—HELMORE v. Smiru (1) 
(1887), 35 Ch. D. 486; 56 L. T. 585; 36 W. R. 3, 
C. A. 





























Dissolution of partnership.}|—UEL- 
MORE v. SMITH (1), No. 1127, ante. 


SUB-SECT. 2.—NOTICE OF DISSOLUTION. 
1129. Notice in accordance with articles—Effec- 
tual though partner receiving insane.|—By arts. 
of partnership between A. & B. the partnership 
was to be dissolved on either party giving the other 
six months’ notice. A. gave the required notice :— 


lunatic partner.) 


tion on behalf of a Junatic partner, but 
urisdiction under 


only upon the application of the other 
artners. — Re ANDERSON (1878), 4 
¥. L. RR. (Eq.) 103.— AUS. : 
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Sect. 4.—Partnership: Sub-seets. 2, 3, 4, 5, 6, 7,8 
& 9. Sect. 5: Sub-sect. 1, A.) 


Held: it was effectual notwithstanding B. was 
insane when it was given.— ROBERTSON v. LOCKIE 
(1846), 15 Sim. 285; 15 L. J. Ch. 379; 10 Jur. 
; . R. 627. 
pa a Mellersh v. Keen (1859), 27 Beav. 236. 
1130. ——.]—-When parties enter into a 
partnership at will, notice to one by the others 
that they wish to dissolve the partnership must be 
considered as an overture for an effectual dis- 
solution. For this purpose, a notice to a person 
of unsound mind, not found a lunatic by inquisition, 
held good, & dissolution decreed from the date of 
the notice. —MELLERSH v. KEEN (1859), 27 Beav. 
236; 7W.R. 629; 54 KE. R. 92. 
Annotation :-—-Folld. Jones v. Lloyd (1874), L. R. 18 Eq. 265. 
1131. Cannot be withdrawn without con- 
sent.|—JonrEs v. Luoyp, No. 1119, ante. 








SuB-SECT. 3.—DATE OF DISSOLUTION. 

1132. Date when decree made.]—JONEs v. Noy, 
No. 1106, ante. 

1133. .i—Where the ct. decrees the dis- 
solution of a partnership in consequence of the 
lunacy of one of the partners, the dissolution will 
take place from the date of the decree.—BEscH 
v. FRoLIcH (1842), 1 Ph. 172; 12 L. J. Ch. 118; 7 
Jur. 73; 41 H.R. 597, L. C. 

Annotations :—Apld. Lyon v. Tweddell (1881), 17 Ch D. 
529. Consd. Helmore v. Smith (1) (1887), 35 Ch. D. 436. 
Refd. Robertson v. Lockie (1846), 15 Sim. 285; Joucs v. 
Welch (1855), 1 Jur. N.S. 994. 

1134. -; Decree for a dissolution of partner- 
ship, on the ground of insanity, as from the date 
of the decree.—SANDER v. SANDER (1845), 2 Coll. 
276; 63 HE. R. 733. 

1135. From date of notice.|—MELLERSH v. 
Kuen, No. 1130, ante. 








SUB-SECT. 4.—HVIDENCE OF INSANITY. 
1136. Suit for dissolution—Strict proof of in- 
sanity required—Not merely incapacity.|—Kinsy 
v. CaRR, No. 1116, ante. 


SuB-SEcr. 5.—INTERIM INJUNCTION TO RESTRAIN 
PARTNER. 

Injunction generally, see INJUNCTION, 
AXVITI., pp. 361 et seq. 

1137. What are sufficient grounds—Previous in- 
sanity—- Recovery at time of motion.] — ANON. 
(1856), No. 304, ante. 

1138. Injury to partnership business— 
Pending suit for dissolution.|—-Where an action is 
pending for the dissolution of a partnership on 
the ground that deft. partner is of unsound mind, 
the ct. will grant an injunction to restrain deft. 
from interfering in the conduct of the partnership 
affairs so as to injure the business & assets of the 
firm.—J. v. S., [1894] 3 Ch. 72; 63 L. J. Ch. 615; 
70 L. T. 758; 42 W. R. 617; 10 T. L. R. 507; 
38 Sol. Jo. 531; 8 R. 436. 


Vol. 





SUB-SECT. 6.—DISSOLUTION INDUCED BY 
FRAUD. 

1139. Disadvantageous terms to lunatic—lIn- 
quiry as to mental condition.|—FisHer v. MELLES 
(1870), 43 L. J. Ch. 827, n.; 22 W. R. 786, n. 
Annotation :—Mentd. Jones v. Lloyd (1874), 43 L. J. Ch. 


LUNATICS AND PERSONS OF Unsounp MIND. 


SuUB-SECT. 7.—PAYMENT OUT OF FUNDS IN CouRT, 


1140. Complete recovery of lunatic dele Pa 
In a case where the dissolution of a partaership 
had been decveed in consequence of the lunacy 
of one of the partners, & large sums had been paid 
into ct. to the separate account of the lunatic 
in respect of his share of the capital & profits of 
the business, the Lord Chancellor, on being subse- 
quently satisfied of the complete recovery of the 
lunatic, ordered the fund to be paid out to him.— 
Re Coss, LEAF v. CoLes (1852), 1 De G. M. & G. 
417; 19L. T. O.S. 356; 42 H.R. 613, L. C. 


SuB-SEcr. 8.—EXERCISE OF OPTIONS IN ARTICLES. 
1141. Option of pre-emption—Notice to exercise 
—Subsequent lunacy of partner receiving notice.|— 
ROWLANDS v. EVANS, WILLIAMS v. ROWLANDS, No. 
1143, post. 
1142. Given on behalf of insane 
partner.]—Arts. of partnership provided that on 
the death of either partner, the survivor should 
have the option of purchasing deceased partner’s 
share, upon giving notice in writing of his inten- 
tion so to do within three months from the death, 
& that in ascertaining the value of deceased 
partner’s share after such noicice, nothing should 
be allowed for the goodwill of the business. The 
surviving partner was of unsound mind, but notice 
of his intention to purchase was given on his behalf 
by his solr. within three months from the death. 
An order was subsequently made under the 
Lunacy Act authorising a notice being given on 
his behalf & a second notice was given accordingly, 
but after the thrce months had expired :—Held : 
as the option to purchase had not been exercised 
within the time limited there was no contract 
which could be confirmed by the second notice & 
consequently, the committee of the surviving 
partner was not entitled to the benefit of the pro- 
vision in the arts.—DIBBINS v. DIBBINS, [1896] 
2 Ch. 348; 65 L. J. Ch. 724; 75 L. T. 187; 44 
W.R. 595; 40 Sol. Jo. 599. 
sapere :—Mentd. Reynolds v. Atherton (1921), 125 








SUB-SECT. 9.—POSITION OF COMMITTEE. 

1148. Partners not compelled to carry on 
partnership with committee.|—(1) The ct. will not 
compel a person to carry on a partnership with the 
committees of a lunatic, or to have the share of a 
lunatic partner ascertained by an inquiry what a 
stranger would give for it. 

(2) Three persons mutually agreed to carry 
on & work together certain mineral property ; 
the deed of partnership providing that each party 
should be at liberty to sell his share after giving 
notice to the others, who were to have a right of 
pre-emption. One of the partners became a 
lunatic, & committees of his estate were 
appointed. On a bill filed by pltf., who had 
purchased the shares of the other two partners, 
against the committees of the lunatic, praying a 
dissolution of the partnership & the usual accounts: 
—Held: the partnership must be dissolved, & 
the property offered for sale as a going concern by 
some person to be appointed other than the 
parties. 

(3) Notice to the lunatic partner before his 
lunacy of the intention of another partner to sell 
his share :—Held: to bind the committees after- 
wards appointed, & they had no right of pre- 
emption under the deed.—RowLanps v. EVANS 


Part X.—Jupic1aAL Powers over Estate. 


WILLIAMS v. ROWLANDS (1861), 30 Beav. 302; 
31 L. J. Ch. 2655-5 L. T. 658; 8 Jur. N.S. 88; 
10 W. R. 186; 54 4H. R. 905. 

Ba aa ir tra to (2) Refd. Pawsey v. Armstrong (1881), 50 


1144. Notice of intention to sell given to partner 
-~—Subsequent lunacy of partner—Notice binding on 
committee.|—ROWLANDS v. Evans, WILLIAMS vw. 
ROWLANDS, No. 1143, ante. 


Sect. 5.—POWERS EXERCISABLE WITH LEAVE 
OF JUDGE. 
SUB-SECT. 1.—SALE. 
In General. 

See Lunacy Acts, 1890 (c. 5), 8s. 120 (a); 1908 
(c. 47), 8s. 1; Law of Property Act, 1925 (c. 20), 
s. 22; Settled Land Act, 1925 (c. 18), s. 28. 

1145. What property will be directed to be sold— 
Property bequeathed—By lunatic when of sound 
Re JONES, Ex p. Haycock, No. 993, ante. 
Shares— Precarious property.|—Jte 
MITCHELL (1844), 3 L. T. O. S. 69, L. C. 

1147. Stock—Fluctuating property—Con- 
firmation of report in favour of sale.|—Re TINNEY 
(1844), 3 L. T. O. S. 177, L. C. 

1148. Land subject to charge—-Petition for 
sale—Whether lunatic a party.|—-A person of un- 
sound mind, not found lunatic by inquisition, 
was entitled to a charge of £200 per annum upon 
property proposed to be dealt with under 19 & 20 
Vict. c. 120:—Held: such person was not a 
necessary party to a petition under the Act, as the 
ct. would direct that what was done under the 
petition should be subject to that charge.— 
Re TaARBuUT?’s EstTATE (1863), 8 L. T. 603. 

1149. ——— Land of married woman lunatic— 
Order binding beneficial interest.|—A freehold 
estate in fee simple was vested in a marricd 
woman of unsound mind, & in her husband in 
her right :—Held: (1) 16 & 17 Vict. c. 70, ss. 2, 
116, & 25 & 26 Vict. c. 86, s. 18, did not enable 
the Lord Chancellor to order the committee, or 
any person on behalf of the lunatic, to convey 
the legal estate vested in her; (2) an order by the 
Lord Chancellor for the sale of the lunatic’s estate 
bound the entire beneficial interest of the married 
woman.—Jte STABLES (1864), 4 De G. J. & Sm. 
257; 3 New Rep. 620; 33 L. J. Ch. 422; 10 
L. T. 1; 10 Jur. N.S. 245; 12 W. R. 513; 46 
BK. R. 917, L. C. 

1150. Property owned by others in common 
with lunatic.]—Re ADAMS, No. 827, ante. 

1151. Land of lunatic tenant in tail—Order 
of Court of Chancery—Necessity for permission of 
Court of Lunacy.]—The committce of a lunatic 
must obtain the permission of the Ct. of Lunacy 
before he consents to an application to the Ct. of 
Ch. under 19 & 20 Vict. c. 120.—Re Woopcock’s 
TRUSTS (1868), 3 Ch. App. 229; 16 W. KR. 469, 
532, L. JJ. 

1152. Real estate below £500 in value.|}— 
(1) The Ct. of Ch. will not entertain a suit by 
his next friend of a person of unsound mind, not 
so found by inquisition, for the sale of his real 
estate. 

(2) Where the value of such real estate does not 























209 


mind has no other prone the Lords Justices 
will make an order for its sale under 16 & 17 Vict. 
c. 70, 8. 120, & will order the proceeds of sale to be 
paid to the next friend, on his undertaking to 
maintain the person of unsound mind.—HALr- 
HIDE v. ROBINSON (1874), 9 Ch. App. 373; 43 
L. J. Ch. 398; 30 L. T. 216; 22 W. R. 448, L. JJ. 
Annotations ee (1) N.F. Watt v. Leach (1878), 26 


W.R. 475. Porter v. Porter (1888), 37 Ch. D. 420. 
Refd. Howoll v. Lewis (1891), 40 W. R. 88. 
1153. Undivided share—To owner of 








other shares.|—The ct. will give leave to the com- 
mittee of a lunatic tenant in tail to take pro- 
ceedings under the Settled Land Act, 1882 (c. 38), 
for the sale of the lunatic’s undivided shares to 
uuc Owner of the other shares.—He GAITSKELIL 
(1889), 40 Ch. D. 416; 58 L. J. Ch. 262, L. JJ. 

1154. Land of lunatic tenant for life— 
Notice to trustees of settlement—Necessity for.]— 
The committee of a lunatic tenant for life cannot 
give a valid notice under Scttled Land Act, 1882 
(c. 38), s. 45, unless he has previously obtained 
authority from the Ct. of Lunacy to do so.—Re 
RAY’s SETTLED Estates (1884), 25 Ch. D. 464; 
53 L. J. Ch. 205; 50L. T. 80; 32 W. R. 458. 

1155. Who may sell.]—-Where a 
person has been appointed to exercise the powers 
of a committee of the estate of a tenant for life 
of settled estate, who is lawfully detained as a 
lunatic, the ct. has no power to authorise him 
to exercise on behalf of the lunatic the power of 
sale vested in the latter by Settled Land Act, 
1882 (c. 38). To enable this to be done it is necessary 
that the lunatic should beso found by inquisition.— 
fe Baaas, [1894] 2 Ch. 416, n.; 63 L. J. Ch. 612 ; 
71L. T. 188; 38 Sol. Jo. 127, L. JJ. 

Annotations :—Distd. Ite X., [1894] 2 Ch. 415; Re Salt, 
[1896] 1 Ch.117. Apld. fe S.S. B., [1906] 1 Ch. 712. 
Folld. Re Do Moleyns’ & Harris’s Contract, [1908] 1 Ch. 
110. Refd. Re A., [1904] 2 Ch. 328. 
1156. -|—Lunacy Act, 1890 

(c. 5), s. 116, does not empower the Judge in 

Lunacy to authorise the quasi-committce ap- 

pointed under that sect., with regard to the estate 

of a person of unsound mind not so found by 
inquisition to exercise, on behalf of that person, 
in respect of land of which he is only tenant for 
life, the power of sale given by s. 7 of the ands 

Clauses Consolidation Act, 1845 (c. 18), 5s. 7.— 

Re S. S. B., [1906] 1 Ch. 7123; 75 L. J. Ch. 522; 

hy a T. 599; 54 W. R. 4290; 22 T. L. FR. 461, 
Ee 
See, now, Lunacy Act, 1908 (c. 47), s. 1. 

1157. Consideration—-Mortgage—As to part of 
purchase-money—Purchase by cammittees.|—Jve 
BRANKS (1844), 3 L. T. O. S. 177, L. C. 

1158. Perpetual rentcharge.|] —- Under 
Lunacy Act, 1890 (c. 5), ss. 117, 120, the ct. has 
power to sanction the sale of a lunatic’s estate in 
consideration of a perpetual rentcharge, & will 
exercise such power if satisfied that sale will be 
for the benefit of the lunatic.—Re WaRrg, [1892] 
1 Ch. 344; 61 L. J. Ch. 279; 66 L. T. 389; 8 
T. L. R. 186, L. JJ. 
ae :—Refd. Scarborough Corpn. v. Cooper, [1910] 

1159. ——-- Shares in a company.|—Re A. B., 
[1899] W. N. 233, L. JJ. 

1160. For what purposes sale will be directed- 























exceed the sum of £500, & the person of unsound | Payment of debts.|—There is no power to order 


PART X. SECT. 5, SUB-SECT. 1.—A. 
a. What property will be directed to 
be sold—Land of lunatic held as tenant 
in tail or tenant in common.|—Re D., 
r. For what purposes sale will be 


J o——VOL e XXXIII e 


directed—Disacretion o 
will exercise a wide discretion as tothe CAN, 
disposition of a lunatic’s estalo; &, t. 
when it appears to be necessary, wi 
order its sale & disposition, & authorise 
the committee to collect rents, etc.— 


court.}—The ct. ne (1869), 2 Ch. Ch. 492.— 
Lunatic resident in Hngland — 
Order for sale—Approval of English 
court.J—Re ANNAND (1888), 14 V. U. R. 
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Sect. 5.—Powers exercisable with leave of judge: 
Sub-sect. 1, A. & B.; sub-sects.2&8,A.& B.] 


the sale of a lunatic’s estate, except for the pur- 
pose of paying debts (LoRD LyNDHURST, C.).— 
Re LEE (1845), 5 L. T. O. S. 142, L. C. 

1161. —_— Redemption of land tax.] —- Not- 
withstanding the provisions contained in the Land 
Tax Redemption Act, 1802 (c. 116), it is the duty 
of the committee of a lunatic to obtain the sanction 
of the Lord Chancellor before proceeding to a sale 
of any part of the lunatic’s estate, for the purpose 
of raising moneys wherewith to redeem the land 
tax.—Re WADE (1849), 1 H. & Tw. 202; 47 H.R. 
1384, L. C. 

1162. Sale in lieu of partition—Lunatic tenant in 
tail in possession—Parts only of lands sold—-Mode 
4 Conveyance ae Bouton, [1888] W. N. 2438, 


1168. Sale of leaseholds—Vesting order.|—M., 
by writing, agreed to sell his leasehold premises 
& his business to T. & G. for a sum of which 
£2,535 was to be paid at once, the residue, £3,050, 
at the end of five years. Possession was given, 
& the £2,535 duly paid. After this, M., who 
resided abroad, was found lunatic abroad, & a 
curator was appointed, with authority to receive 
the £3,050. T. & G., & the curator, petitioned 
that on payment of the £3,050 & interest to the 
curator the leasehold premises might be ordered 
to vest in T. & G.:—Held: under Lunacy Act, 


1890 (c. 5), s. 185, an order could be made vesting | 


the leaschold in T. & G., such order to be dated 
é& drawn up after payment of the £3,050 to the 
curator.—Re PaGani, Re PAGANI’S Trust, [1892] 
1 Ch. 236; 66 L. T. 244; 36 Sol. Jo. 152, L. JJ. 


B. Sale of Land Purchased under Compulsory 
Powers. 


See Lunacy Acts, 1890 (c. 5), s. 120 (a); 1908 
(c. 47), s. 13; Law of Property Act, 1925 (c. 20), 
8. 22. 

1164. Necessity for sanction of court.|—The 
sanction of the Lord Chancellor ought to be 
obtained in all cases, by the committees of a 
lunatic, to a contract for sale of any portion of a 
lunatic’s land to a railway co.—Re TAYLOR 
(1849), 1 If. & Tw. 482; 47 E. R. 1480, L. C.; 
subsequent proceedings, 6 Ry. & Can. Cas. 741, 


1165. Land subject to rentcharge—Authorisation 
of release of rentcharge—Purchase of government 
annuity for lunatic by purchasers of land.|—Lands 


acting under Land Clauses Consolidation Act, 
1845 (c. 18). The ct. authorised the committee 
of the lunatic to release the lands from the rent- 
charge upon the corpn. purchasing in the name of 
the lunatic a government annuity of the same 
yearly amount for his life.—Re BREWER (1875), 
1 Ch. D. 409; 34 L, T. 466; 24 W. R. 465, L. JJ. 

1166. Application of purchase-money — How 
ordered.|—(1) Land belonging to a lunatic having 
been purchased by a railway co. under the powers 
of its Act, an order was made for payment of the 
purchase-money to the credit of the lunacy, & 
for its investment to the joint account of the 
lunatic & the co. without its being first paid into 
ct. under Land Clauses Consolidation Act, 1845 
(c. 18), 8. 69. 

(2) The application for such an order must not 
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be made in the Lunacy only, but also in the Ch. 
Div.—Re MILNES (1875), 1 Ch.:D. 28; 34 L. T. 
46; 24 W. R. 98, L. JJ. 

1167. Order for—To what court application 
made.|—Re MILNES, No. 1166, ante. 

1168. —— By whom application made— 
Joinder of next of kin.|—Where land belonging to 
a lunatic is taken under Land Clauses Consolida- 
tion Act, 1845 (c. 18), the next of kin of the lunatic 
have a right to attend the sale, & will have their 
costs of appearing upon a petition for investment 
of the purchase-money.—Re Briscoe (1864), 2 
De G. J. & Sm. 249; 4 New Rep. 311; 10 Jur. 
N.S. 859; 46 BE. R. 371, L. JJ. 

1169. ——— Order for investment in guaranteed 
railway stock—Omission of name of purchaser from 
title of account.|—The purchase-money of a 
lunatic’s land taken by a public body under Land 
Clauses Consolidation Act, 1845 (c. 18), was, under 
the circumstances, ordered to be invested in gua- 
rantecd railway stock; but the name of the 
public body was directed to be omitted from the 
title of the account, an investment of this nature 
being treated as equivalent to a reinvestment in 
Neg aes BUCKINGHAM (1876), 2 Ch. D. 690, 
L. JJ. 

1170. Payment of income arising from purchase 
—To committees.|—At the time of the death of 
one of the two joint committees of a lunatic, under 
an order made in 1885 in the matter of this lunacy 
& in the matter of the Land Clauses Consoli- 
dation Act, 1845 (c. 18), the dividends on a sum of 
consols to the credit of those two matters, repre- 
senting purchase-moneys of lands belonging to 
the lunatic & taken by the Metropolitan Board 
of Works, were payable to the two joint com- 
mittees. The joint grant being vacated by the 
death, the survivor of the joint committees applied 
to be appointed sole committee, & asked that 
the order of 1885 might be varied & the divi- 
dends be ordered to be paid to him alone. The 
Master appointed him sole committee, but declined 
to make any order as to the dividends. The sole 
committee then presented a petition entitled in 
the matter of the lunacy & also in the matter 
of Land Clauses Consolidation Act, 1845 (c. 18), 
& Board of Works, praying that the dividends both 
past & future might be paid to him, & served 
the Board of Works. At the hearing the Board 
contended that they were not liable for the cost 
of successive orders for the payment of dividends 
unless there had been a change in the beneficial 
interest. The ct. ordered the past & future 
dividends to be carried to the credit of the matter 

paid 

petitioner, intimated that any future order appoint- 
ing a new committee might direct payment to 
him of the dividends, & that as such dividends 
would be standing to the credit of the lunacy, 
the Board need not be served on the application, 
& ordered the Board to pay the costs of the present 
petition. Re RypER (1887), 37 Ch. D. 595; 57 
L. J. Ch. 459; 58 L. T. 783, L. JJ. 








SUB-SECT. 2.—PURCHASE OF LAND. 

1171. Contract by lunatic subsequently so found 
—Purchase being for benefit of lunatic’s estate— 
Power of committee to complete—Form of con- 
a WALKER (1845), 5 L. T. O. S. 141, 

a oP 


PART X. SECT. 5, SUB-SECT. 1.—-B. 
a. Application of purchase-money—As8 real or personal estate.|—Re X. (1919), 53 1. L. T. 53.—IR, 


Part X.—JUDICIAL POWERS OVER ESTATE. 


SUB-SECT. 3.—LEASING. 
A. Grants of Leases. 

See Lunacy Acts, 1890 (c. 5), s. 124; 1908 
(c. 47), 8. 1. 

1172. Necessity for leave of court.]—FosTEr v. 
MARCHANT, No. 871, ante. 

1173. ——— General order giving power to execute 
deeds—Whether separate consent for each lease 
necessary.|—(1) A private Act, passed for 
managing the partnership business of a lunatic, 
authorised the Lord Chancellor ‘‘ from time to 
time ”’ to make orders with respect to the business, 
& (inter alia) with respect to the disposal of any 
real or personal estate belonging to the business. 
An order was made empowering the committecs, 
with the approbation of the Master, to execute 
all such deeds as should be required for the manage- 
ment of'the business :—Held: it was not neces- 
sary that a separate order should be made for 
each deed, & a lease executed under the general 
order was valid. 

(2) A deed to which a lunatic is expressed to be 
a party by his committees is sufficiently executed 
by the committees affixing seals & signing their 
own names. 

By a deed expressed to he made between B., 
a lunatic, so found by inquisition, by D. & F., 
the committees of his estate, & X. & Z., the said 
B., X., & Z. carrying on business in co-partnership 
& thereinafter called the lessors, of the one part, 
& H. of the other part, the lessors, the said B. 
acting by the said D. & F. as such committees, 
demised to H. certain premises. The deed con- 
cluded, ‘‘ In witness whereof the parties to these 
presents have hereunto set their hands & seals,”’ 
etc. D. signed his name opposite one seal & F. 
opposite another, & the attestation clause was 
‘* Signed, sealed, & delivered by the within-named 
TD. & EF. in the presence of,’”’ etc.:—Held: the 
deed was well executed on behalf of B.—LAWRIE 
v. LEES (1881),7 App. Cas. 19; 51 L. J. Ch. 209 ; 
46 L. T. 210; 30 W. R. 185, TI. L. 
saree niet :—Mentd. Re Swire, Mellor v. Swire (1885), 


53 L. T. 205; #e Highett and Bird’s Contract, [1902] 
2 Ch. 214; He Gist (1904), 90 L. T. 35. 


1174. What leases may be granted—Mineral 
leases.|—Agrcement by the committee of a lunatic, 
that coal under the lunatic’s estate should be 
-worked by the owner of the adjoining land, 
established under the circumstances.—Ax jp. 
TABBERT (1801), 6 Ves. 428; 31 E. R. 1127, L. C. 

See, further, MINES. 

1175. Jurisdiction of court to authorise—Lunatic 
tenant in tail in possession—Twenty-one years— 
Binding remaindermen.|—The ct. has no juris- 
diction under Infants Property Act, 1830 (c. 65), 
& Fines & Recoveries Act, 1833 (c. 74), to authorise 
the committee of the estate of a lunatic tenant in 
tail in possession to grant leases of the lunatic’s 
estate for a term of twenty-one years, so as to 
bind the remaindermen.——Re STARKIE, La p. 
CLAYTON (18384), 3 My. & K. 247; 40 EH. R. 94. 
ca ir or ic . Re Gaskell & Walters’ Contract, [1906] 

1176. Term for which lease may be granted— 
Twenty-one years—Determinable on _ lunatic’s 
death.|—An application was made under Infants 
Property Act, 18380 (c. 65), s. 23, for a lease of 
property belonging to a lunatic for life, with 


PART X. SECT. 5, SUB-SECT. 3—A. It © 

b. Principle on which lease granted.] 
—The ct. posseases the discretion of 
a landlord in the managoment of the 
real estate of lunatics & infants, & 
should exercise it in making lettings, 
to give a preference to the old tenant. 


1 Mol. 141.—IR. 


c. Renewal of 


ht not to be governed solel 
the highest bidding.—Re BALL (1828), 


PART X. SECT. 5, SUB-SECT. 8.—B. 


grant by receiver—Necessity of concur- 
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remainder to an infant, at rack rent, for a term of 
twenty-one years. The ct. refused to make such 
order, but directed a lease to be granted for twenty- 
one years, determinable on the lunatic’s death, & 
without a covenant for quiet enjoyment.—Re 
a (1853), 21 L. T. O. S. 82; 1 W. R. 294, 


1177. Arrangement for lease—Without sanction 
of court—Adoption of arrangement by court.]— 
A gentleman entered into an arrangement by letter 
with the land agent who acted for the committee 
of a lunatic’s estate, to take a lease of part of the 
estate for a term of three years. No formal agree- 
ment was entered into, nor was the sanction of the 
Master in Lunacy applied for, but the tenant was 
let into possession, & expended a considerable 
sum in repairs & improvements. After he had 
been nearly cighteen months in possession, the 
committee gave him six months’ notice to quit, 
upon which he applied by petition to have the 
terms of his arrangement with the agent carried 
into effect :—Held: the ct. had jurisdiction to 
make an order giving effect to that arrangement.— 
Re WYNNE (1872), 7 Ch. App. 229; 26 L. T. 406; 
20 W. it. 348, L. JJ. 

1178. Validity of lease—By committee—Agency 
apparent on face of deed.|—LAWRIE v. LEES, No. 
1173, ante. 

1179. Lease under power—Tenant for life lunatic 
—Settled Land Act, 1882 (c. 18)—Appointment of 
new trustees.|— Where a tenant for life is a lunatic, 
& his committee desires to exercise the powers of 
leasing given by Settled Land Act, 1882 (c. 18), 
& no trustees of the settlement are in existence, 
new trustees must be appointed for the purposes 
of the Act.—Re TAYLOR (1883), 52 L. J. Ch. 728 ; 
49 L. T. 420; 31 W. R. 596, L. JJ. 

1180. Who may exercise power.] 
—The person appointed to act, under Lunacy 
Act, 1890 (c. 5), 8. 116, as committee of the estate 
of a person lawfully detained as a lunatic though 
not so found by inquisition may by leave of a 
judge exercise the power of leasing vested in the 
lunatic as tenant for life under Settled Land Act, 
1882 (c. 18).—Re SALT, [1896] 1 Ch. 117; 645 L. J. 
Ch. 152; 73 L. T. 598; 44 W. BR. 146; 40 Sol. 
Jo. 113, L. JJ. 

Annotations :—Consd. Fe A., [1904] 2 Ch. 328; re 8.8. B., 

[1906] 1 Ch. 712. 

1181. Lease of glebe lands—Consent of patron— 
Patron a lunatic.|—An Act of Parliament. having 
authorised the vicar of C. to grant leases of the 
glebe lands, with the consent of the patron in 
writing, the patron being lunatic, a petition by the 
committees of his person & estate, for a reference 
to the Master to inquire whether it would be fit 
that they, on his behalf, should consent to a lease, 
was refused.—Re SmytTu, Ha p. SMytu (1818), 2 
Swan. 393; 36 E. R. 666, L. C. 











B. Taking of Leases. 


1182. Renewal of lease—-For benefit of lunatic’s 
estate—Who may take renewal.}—-A lease renewed 
for the benefit of the lunatic’s estate ought to be 
taken in the name of the lunatic if it were so at the 
time of the lunacy, but if originally in trust for 
the lunatic, then to the committee.— Ha p. JERMYN 
(1788), 2 Swan. 132,n.; 36 E.R. 801, L. C. 


rence of committee. |—A petition to grant 
a renewal to oa tenant under a lease 
with covenant of a renewal, presented 
by the receiver in a lunacy matter 
without the concurrence of the com- 
mittee of the estate, will be dismissed 
with costs.—Re KILKENNY (EARL) 
(1845), 7 I. Eq. R. 594.— IR. 


P 2 


by 


lease — Petition to 


212 


Sect. 5.—-Powers exercisable with leave of judge: 
Sub-sect. 8, C.; eub-sects. 4, 5, 6 & 7.] 


C. Incidents in Leases. 

1183. Breach of covenant to repair—By tenant 
of lunatic’s estate—Relief against forfeiture.}]— 
Tenant of a lunatic’s estate relieved against an 
ejectment founded on a forfeiture by breach of 
covenant to repair.—Re EDRIDGE, Ex p. VAUGHAN 
(1823), Turn. & R. 434; 37 BE. R. 1168, L. C. 

1184. Abatement of rent—Application of com- 
mittee—Direction without a _ reference.| — An 
abatement in the rent paid by the tenant of a 
lunatic’s estate directed without a reference, under 
the circumstances, on the application of the 
committee.—Re FrrcH (1830), 1 Russ. & M. 354; 
89 EB. R. 1387, L. C. 


SUB-SECT. 4.—EXCHANGE OR PARTITION. 


See Lunacy Act, 1890 (c. 5), ss. 120 (b), 121; 
1908 (c. 47), s. 1. 

1185. Exchange of land—Retention of minerals 
under land.]|—The ct. has power under 16 & 17 
Vict., c. 70, 8. 124, to make an exchange of the land 
of the lunatic without the minerals under it.— 
Re Dicconson (1880), 15 Ch. D. 316; 29 W. R. 


dad dee 
As to partition.|—-See PARTITION. 


SUB-SECT. 5.—CARRYING ON LUNATIC’S 
BUSINESS. 

See Lunacy Acts, 1890 (c. 5), 8. 120 (c); 1908 
(c. 47), 8. 1. 

1186. Jurisdiction of court to authorise—For 
benefit of lunatic’s estate—-Limited perlod.]—Jte 
Bioor (1845), 6 L. T. O. S. 82, L. C. 

1187. Effect of authorisation—Liability of person 
authorised for trade contracts..—A committee 
appointed by the ct. to carry on the business of a 
lunatic cannot be made personally liable on 
contracts entered into in the course of trading, 
unless it can be shown that the goods were supplied 
on his credit. He is therefore in a different 
position as regards personal liability to that of 
a manager & receiver appointed by the ct., being 
in fact merely a bailiff or trustee of the business. 
In the event of the assets of the business not being 
for a time available to pay the creditors the com- 
mittee cannot be compelled to pay them out of 
his own pocket repaying himself at a later time 
from the funds of the business when the assets 
come to hand.—Isaacs v. CHINERY (1896), 74 
L. T. 320; 12 T. L. R. 302, N. P. 

1188. Agency.|—By an order made 
by a Master in Lunacy under Lunacy Act, 1890 
(c. 5), ss. 116, 120, deft. was authorised to exercise 
the powers of a committee of the estate of a lunatic 
not so found by inquisition as in the case of a 
person of unsound mind so found by inquisition, 
& to carry on his business, which had been carried 
on by the lunatic in the name of a firm of which 
he was the sole partner. While carrying on the 
business under the order, deft. ordered goods 
in the name of the firm, & the goods were supplied 
by pltfs. for the purposes of the business. Pitfs. 
having sued deft. personally for the price of the 
goods supplied by them :—Held: the effect of 
the order made under Lunacy Act, 1890 (c. 5), 
was to make deft. the agent of the lunatic for the 
purpose of carrying on his business, &, in the absence 
of evidence that deft. intended to pledge his 
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personal credit, the mere fact that he carried on 
the business under the order did not make him 

ersonally liable to pltfs. for the goods supplied 
be them.—PLUMPTON v. BURKINSHAW, [1908] 
2K. B. 572; 77L. J. K. B. 961; 99 L. T. 415; 
sub nom. PLIMPYON v. BURKINSHAW, 24 T. L. R. 
642; 52 Sol. Jo. 533, C. A. 


Annotations :—Refd. Whinney v. Moss 8.8. Co. (1910), 15 
Com. Cas. 316; Re KH. G., (1914) 1 Ch. 927. 


SUB-SECT. 6.—PERFORMANOB OF CONTRACTS MADE 
BEFORE LUNACY. 

See, now, Lunacy Act, 1890 (c. 5), s. 120 (i). 

1189. Sale of reversion.|—Specific performance 
of an agreement [for sale of a reversion] decreed 
against one who afterwards became a lunatic. 

There is no imputation by any of defts. as to 
the value of the contract & the consideration, which 
is agreed to be reasonable & delivers the ct. from 
a great difficulty (LoRD HARDWICKE, C.).— 
OWEN v. DAVIES (1748), 1 Ves. Sen. 82; 27 E. Rh. 
905, L. C. 

Annotations :—Consd. Stanton v. Percival (1855), 5 H. L. 
Cas 257. Refd. Hall v. Warren (1804), 9 Ves. 605. 
Mentd. Maddison v. Alderson (1883), 8 App. Cas. 467. 
1190. Covenant to exercise power of jointuring.| 

—A previous covenant by a person of sound mind 

must prevail against any subsequent mental 

incapacity. 

Covenant by G., on his marriage that if he came 
into possession, he would exercise the power of 
jointuring, which, by the terms of the will, could 
only be exercised by a tenant for life in possession. 
G., before coming into possession, became of 
unsound mind :—Held: the covenant was a 
defective execution of the power, which this ct. 
would enforce against the remainderman.— 
AFFLECK v. AFFLECK (1857), 3 Sm. & G. 394; 
26 L. J. Ch. 358; 29 L. T. O.S. 37; 3 Jur. N.S. 
326; 5 W. R. 425; 65 E.R. 709. 

Annotations :—Apld. Johnson v. Touchct (1867), 37 L. J. Ch. 
25. Distd. Re Anstis, Chetwynd v. Morzan, Morgan v. 


Chetwynd (1886), 31 Ch. D. 596. Consd. Charlton »v. 
Charlton, {[1906) 2 Ch. 523. 


Lunacy of solicitor—Effect on articles of clerk.]| 
——See SOLICITORS. 


SUB-SECT. 7.—-CONSENT TO EXERCISE OF 
BENEFICIAL POWERS. 


See Lunacy Acts, 1890 (c. 5), s. 120 (e); 1903 
(c. 47), 8. 1; Rules in Lunacy, 1892, r. 19. 

1191. Extent of jurisdiction—Whether confined 
to cases enumerated in Lunacy Act, 1890 (c. 5) 
Part IV.]—Re SEFTON (EARL), No. 1207, post. 

1192. Disposition under Fines & Recoveries Act, 
1833 (c. 74)—Court protector of settlement—.- 
Principle guiding court.|—-Principles by which the 
Lord Chancellor, when protector of a settlement 
in the place of a lunatic, will be guided, in giving 
or withholding his consent to a deed of disposition 
under above Act. 

As protector of the settlement, the only duty of 
the ct. is to see what, with reference to the interests 
of the family, it would be proper for the tenant 
for life to do; & the object must be rather to 
protect the objects of the settlement, than to give 
any benefit to one member of the family to the 
exclusion of the others (LORD COTTENHAM, C.),— 
Re NEWMAN (1837), 2 My. & Cr. 112; 40 BR. R. 
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583. 
Annotation :—Refd. Re Graydon (1850), 1 Mac. & G. 655. 


Part X.—JUDICIAL POWERS OVER ESTATE. 








_ 1198. — ———.]—Under above Act the 

‘Lord Chancellor is not the protector of the settle- 
ment in the place of a lunatic, when the lunatic 
is tenant in tail in possession. 
_ Semble: where a lunatic has a particular estate, 
in respect of which the Lord Chancellor is pro- 
tector of the Settlement, & has also the remainder 
or reversion in fee, subject only to an intervening 
estate tail, his Lordship will not concur in any 
deed for barring the estate tail—Re Woop (1838), 
3 My. & Cr. 266; 7L. J. Ch. 144; 2 Jur. 201; 
40 KE. R. 927, L. C. 


Annotation :—Reid. Re Blewitt (1856), 6 De G. M. & G. 187. 











1194. -(—Under above Act, the 
Lord Chancellor of Great Britain has jurisdiction, 
as protector, to consent to the enlargement, by 
the tenant in tail, of a base fee in lands in England, 
the tenant for life being a lunatic, so found in 
Ireland, & resident there. The Lord Chancellor, 
however, refused his consent in the absence of the 
remainderman, & where the effect of such consent 
would have been to vest the estates in the husband 
of the tenant for life to the exclusion of her issue, 
& also of the brother of the lunatic, that brother 
being the remainderman.—Re GRAYDON (1850), 
1 Mac. & G. 655; 2 H. & Tw. 182; 14 Jur. 157, 
211; 41 BH. R. 1419, L. C. 

1195. Power to bar lunatics estate tail—Pur- 
poses for which exercise authorised.|—Re Yaw 
(1844), 3 L. T. O. S. 353, L. C. 

1196. —_— ——-.]—Re Sparrow, No. 999, ante. 

1197, ———- ———.|—-Re BERIDGE, No. 1000, ante. 

1198. By tenant in tail in remainder.]— 
Order made by the Lord Chancellor as protector 
under the Fines & Recoveries Act, 1833 (c. 74), 
to enable a quasi tenant in tail in remainder of a 
sum of stock, of which the tenant for life was a 
lunatic, to dispose of the fund.—GRANT v, YEA 
(1834), 3 My. & K. 245; 40H. R. 93, L. C. 
Annotation :—Consd. Re Newman (1837), 2 My. & Cr. 112. 


1199. -|—Fines & Recoveries Act, 
1833 (c. 74), does not authorise the Lord Chancellor, 
when the tenant in tail in possession is in a state 
of hopeless lunacy, to consent to the first tenant 
in tail in remainder barring the subsequent limita- 
tions, even for the purpose of preventing the 
settled estate from going over to collateral rela- 
tions.—Re BLEWITT (1834), 3 My. & K. 250; 40 
H.R. 95. 

Annotations :—Consd. Re Newman (1837), 2 My. & Cr. 112; 
fe Wood (1838), 3 My. & Cr. 266; Re Blowitt (1856), 6 
De G. M. & G. 187. 

1200. -]|—Where the tenant in tail in 
possession is a lunatic, the Lord Chancellor has 
authority under Fines & Recoveries Act, 1833 
(c. 74), to consent to the first tenant in tail in 
remainder barring the subsequent limitations on a 
proper case being made out for the exercise of that 
authority.—Re BLEwiTT (1856), 6 De G. M. & G. 
187; 25 L. J. Ch. 393; 26 L. T. O. S. 189; 2 
Jur. N. 8S. 217; 4 W. R. 195; 43 E. BR. 12038, 
L.C.& L. JJ. 

Annotation :—Refd. Re E. D. S. (1914), 83 L. J. Ch. 505. 


1201. No interference to benefit collateral.| 
—A lunatic was tenant for life of the advowson 
of a rectory & other real estate. Under the order 
of the ct. a lease of teal alae for ninety-nine 
years, if the lunatic should so long live, had been 
made to two persons at a large rent. This lease 
had become vested in the administrator of the 
survivor of the two lessees, the administrator 
being also the first tenant in tail in remainder 
expectant on the death of the lunatic without 
issue male. The lunatic was aged eighty-two, & 
had never had any issue. The administrator 
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wished to sell the next presentation to the rectory, 
& petitioned the ct., as protector of the settlement, 
to consent to the barring of the entail of the 
advowson so far as might be necessary for effecting 
the proposed sale :—Held: as the application was 
not for the benefit of the lunatic’s estate, but only 
for the benefit of a collateral, the ct. ought not to 
interfere.—Re Tuarp (1876), 3 Ch. D. 59; sub 
nom. Re THorp, 35 L. T. 293, L. JJ. 

1202. ——— Preservation of rights of remainder- 
men.]--—A lunatic was tenant in tail of an estate, 
subject to a charge for portions. In a suit in the 
Ct. of Ch. a decree had been made ordering the 
charge to be raised by a sale or mtge. of the estate. 
On a petition by the committee, asking that he 
might execute a disentailing deed on behalf of the 
lunatic for the purpose of raising the charge by a 
mtge. :—Held: the interest of the remainderman 
ought not to be barred further than was necessary, 
& the mtge. should be made for a term of years, & 
without a power of sale.-—Re Pares (1876), 2 Ch. 
D. 61; 24 W. R. 619, L. JJ. 

Annotation :—Consd. Re E. D. S., [1914] 1 Ch. 618. 

1208. -|—The ct., under its Lunacy 
jurisdiction, has power to bar the estate tail of a 
lunatic tenant in tail; but it is the duty of the 
ct. so to exercise it as not to afficct the rights 
of the persons entitled in remainder to the estate. 

Where a lunatic was tenant in tail of an undi- 
vided share of an estate, & an action was brought 
for the partition of the estate, the ct., under 
Partition Act, 1868 (c. 40), s. 6, authorised the 
committee of the lunatic to request a sale & to 
join in conveying the estate to the purchaser, but 
directed that the proceeds of the sale should be 
subject to the same uses as the lunatic’s estate was 
subject to before the sale.—Re Pares, LIL- 
LINGSTON v. PARES (1879), 12 Ch. D. 333; 41 
L. T. 574; 28 W. R. 193, L. JJ. 

Annotations :—Folld. Caswell v. Sheen (1893), 69 L. T. 854. 
Consd. Re BE. D. S., [1914] 1 Ch. 618. Refd, A.-G. v. 
Ailesbury (1885), 14 Q. B. D. 895. 

1204. .|—The chief clerk’s certificate 
made in a partition action found that a person of 
unsound mind not so found was entitled as tenant 
in tail to a share of land in England in respect of 
which an order for sale had been obtained. The 
lunatic was confined in an asylum in Virginia, 
U.S.A., under an order of the ct. of that State, & 
a committee of his property had been appointed 
by that ct., but the committee, who was resident 
in Virginia, declined to act in conveying the luna- 
tic’s property in this country, although he was 
willing to abide by any order of the English ct. 
The lunatic was one of defts. in the partition 
action by his guardian ad litem. Upon a summons 
taken out in the action by the guardian ad litem 
asking that the lunatic might be declared a trustee 
of his one-third share in the land within the 
meaning of the Trustee Acts, & that appct. might 
be appointed to convey the fee of the lunatic’s 
share to a purchaser of the land:—Held: the 
lunatic might be declared a trustee of his share, 
& the chief clerk was appointed to convey the fee 
of the lunatic’s share of the land to a purchauer, 
but the proceeds of the sale of the lunatic’s share 
were ordered to be paid into ct. & remain subject 
to the same uses to which the lunatic’s share was 
subject before the sale of the land.—CASWELL v. 
SHEEN (1893), 69 L. T. 854. 

1205. ———.]—The estate tail of a lunatic 
cannot be sold under Lunacy Act, 1890 (c. 5), 
s. 120 (a), but a lunatic’s power to bar the entail 
is a power vested in him for his own benefit within 
Lunacy Act, 1890 (c. 5), 8. 120 (1), & the judge, or 
the Master under Lunacy Act, 1891 (c. 65), s. 27, 
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transmissible under 16 & 17 Vict. c. 70, s. 135, 
upon his death intestate, in precisely the same 
manner as the descended moiety if the same had 
not been sold.—Re MATSON, JAMES v. DICKINSON, 
[1897] 2 Ch. 509; 66 L. J. Ch. 695; 77 L. T. 69. 

12 Sale of mortgagee under power 
of sale—Trust of surplus for mortgagee his heirs & 
assigns.|—The trust of the surplus proceeds of sale 
provided that they should be paid to the mtgor., 
‘* his heirs or assigns.’’ The mtged. property was 
sold in 1900 under the power of sale contained in 
the mtge., & there was a considerable surplus. 
The mtgor. became a lunatic after the mtge. but 
before the sale, & continued in that condition until 
his death intestate in 1906 :—Held: the surplus 
proceeds of sale must be treated as personalty 
notwithstanding the language of the trust.—He 
GRANGE, CHADWICK v. GRANGE, [1907] 2 Ch. 20; 
76 L. J. Ch. 456; 96 L. T. 867, C. A. 

Annotation :-—Refd. Burgess v. Booth, [1908] 2 Ch. 648. 

1231. Effect of second lunacy.|— 
A sum of stock standing in ct. in lunacy to the 
credit of ‘‘ Re W. a person of unsound mind ’”’ 
represented the proceeds of sale of realty which 
had been devised in fee to J. the elder brother of W. 
who was also of unsound mind. Both of the 
brothers were bachelors & died intestate. The 
land was sold in 1898 in the lunacy of J. under the 
provisions of Lunacy Act, 1890 (c. 5), & the pur- 
chase money was paid into ct. to the credit of 
‘‘ Re J. a person of unsound mind. Proceeds of 
real estate,” & was invested. After the death 
of J. in 1904, leaving W. his heir-at-law, the fund 
was transferred to the credit of W. in his lunacy :- 
Held: but for the transfer of the fund to the credit 
of the second lunacy, the fund would have still 
retained the character of realty; the transfer 
did not alter this’character ; & on the death of W. 
the fund belonged to the heir-at-law, of J.—Re 
ALSTON, SINCLAIR Vv. WILLES, [1917] 2 Ch. 226; 86 
L. J. Ch. 5643; 117 L. T. 222; 33 T. L. R. 410; 
61 Sol. Jo. 525. 

-|—See, further, Equiry, Vol. XX., pp. 355, 
360-364, Nos. 937, 988, 989, 1004-1008, 1014. 

1232. Principles governing exercise of power— 
Paramount interest of lunatic.|—Fz p. GRIMSTONE, 
No. 542, ante. 

.|—See EQuiry, Vol. XX., p. 402, No. 
1410; Lunacy Act, 1890 (c. 5), s. 116 (4). 

1238. Will prior to lunacy—Sale of property 
specifically bequeathed—How proceeds of sale will 
pass.|—-After testator, who was a shopkeeper, had 
made a will, bequeathing his leasehold house & 
shop & the stock-in-trade therein to his wife, 
subject to certain trusts, which failed, & giving his 
residuary estate in another manner, he became 
insane. No commission of lunacy was taken out, 
but bis wife, not being disposed or competent to 
carry on the tradc, joined with the persons whom 
he had named exors., & also with the residuary 
legatees, in an agreement for the sale of the lease- 
hold premises & stock-in-trade therein for a gross 
sum, to be paid by instalments. After this agree- 
ment was made, & possession of the property 
delivered to the purchaser, testator died. The ct., 
in an administration suit, approved of the agree- 
ment as beneficial to the estate, & directed it to be 
carried into effect :—Held: notwithstanding the 
agreement for sale, & the transfer of the possession 
of the property specifically bequeathed, none of 


12381. Payment off of mortgage—Out 
_ personal property.|—-WEup ». TEW 
(1828), Beat. 266; 2 Ir. L. Rec. Ist 

















scr. 206.—IR. 


e. Redemption of charge — Out of 
surplus rents.}—NEWCOMBE v. NEW- 
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the parties having any lawful authority to effect 
such a sale, both the leasehold estate & the stock- 
in-trade must be taken as unconverted at the death 
of testator, & passed to the specific legatee.— 
TAYLOR v. TAYLOR (1853), 10 Hare, 475; 1 W. R. 
198; 68 BH. R. 1014. 
Annotation :—Folld. Jenkins v. Jones (1866), L. R. 2 Ka. 323. 
1234. —— ———- -———.]—Testator bequeathed 
farming stock which should be in his possession at 
his decease. He became of unsound mind, & s0 
remained till his death ; but two years before the 
latter event, the specific lezgatee, who was named as 
exor., with the concurrence of his mother, who 
was named as extrix., converted the stock into 
money, which they deposited in their own & a 
third person’s names at a bank, where it remained 
till after testator’s death :—Held: there had been 
no ademption, & the specific legatee was entitled.— 
JENKINS v. JONES (1866), L. R. 2 Eq. 323; sub 
nom. Re JONES, JENKINS v. JONES, 35 L. J. Ch. 
520; 14 L. T. 640; 14 W. R. 665. 


Annotation :—Mentd. Re Slater, Slater v. Slater (1907), 76 
L. J. Ch. 472. 


1235. —- —_- ——_..]—-A testator, by will, 
bequeathed the income of certain shares 
specifically, & bequeathed the shares to his 
residuary legatee. After the date of the will, 
he was found a lunatic, & by an order in the lunacy, 
the shares were directed to be sold, & the proceeds 
were invested in consols :—Held : as the provisions 
of 16 & 17 Vict. c. 70, whereby the rights of owners 
of property sold by order of the Lord Chancellor 
in Lunacy, are preserved, extend only to land, the 
gift of income was adeemed by the sale, & the sum 
of consols fell into the residue.—JONES v. GREEN 
(1868), L. R. 5 Eq. 555; 37 L. J. Ch. 603; 16 
W. It. 603. 

Annotations :—Retd. He Vreer, Freer v. Freer (1882), 22 
Ch. D. 622; Re Slater, Slater v. Slater, [1907] 1 Ch. 665. 
1236. ——— Bank balance of testator—Paid into 

court & invested in stock—Application of Lunacy 

Act, 1890 (c. 5), s. 123 (1).]—Above sub-sect. does 

not apply to the case of a bank balance of a 

testator, which under an order in lunacy has been 

paid into ct. & invested in stock.—Re WALKER, 

GOODWIN v. Scort, [1921] 2 Ch. 638; 90 L. J. Ch. 

433; 125 L. T. 764; 65 Sol. Jo. 534. 

1237. Redemption of land tax—Out of proceeds 
of sale of timber.|—-Land tax on a lunatic’s estate 
redeemed by order out of the produce of decaying 
timber, ordered to be cut for payment of debts 
under the master’s report, that it was for his 
benefit.—Eaz p. PHILLIPS (1812), 19 Ves. 118; 34 
HK. R. 463, L. C. 
sea fr ceed :—Refd. A.-G. cv. Ailesbury (1885), 16 Q. B. D. 


1238. Payment off of mortgage—Out of personal 
property.|—Where a charge on a lunatic’s real 
estate is paid off out of her personal property by 
order of the ct., the securities are to be assigned, 
without prejudice to the conflicting claims of the 
real & personal representatives of the lunatic to the 
benefit of the payment.—Re NORFOLK (DUCHESS 
DOWAGER), Ex p. DiaBy (EARL) (1820), 1 Jac. 
& W. 640; 37 H.R. 512, LC. 

1239. —— Fund remains personalty.|— 
eee HINDE (1825), Amb. 706, n.3; 27 H. R. 459, 


1240. ———_ ——— ———-.]|—-Real estate, subject to 
a mtge., descended upon a lunatic. By an order 
made in the lunacy the mtge. was paid off out of the 
lunatic’s gare estate, without prejudice to the 
question how it should ultimately be borne. The 


COMBE (1841), 3 I. Eq. R. 414.—IR. 


LORD) wv. 
.— IR. 
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lunatic afterwards died intestate :—Held: the 

amount ought to be raised out of the real estate & 
aid to the administratrix as personalty.—Re 
EEMING (1861),3 De G. F. & J. 43; 30 L. J. Ch. 

263; 3L. T. 686; 7 Jur.N.S.115; 9 W.R. 403; 

45 BE. R. 794, L. JJ. 

Annotations :—Expld. Re Freer, Freer v. Freer (1882), 22 
Ch. D. 622. Folld. Re Melly (1883), 53 L. J. Ch. 248. 
Refd. A.-G. v. Ailesbury (1887), 12 App. Cas. 672. 


1241. Uncertainty as to existence of 
will made prior to lunacy—Form of order.]|—Form 
of order when it is desired to pay off a mtge. on 
property of a lunatic, & it is not known whether 
he has or has not made a will prior to his lunacy. 

Where part of a lunatic’s estate was subject to a 
mtge. which it was desired to pay off, an order was 
made that the mtge. be paid off without prejudice 
to the question how the debt should ultimately be 
borne, & that the mtge. must be kept on foot by 
transferring it to the committee to be disposed of 
as the ct. might direct.—Re MELLY (1883), 53 
L. J. Oh. 248; 49 L. T. 429; 31 W. R. 898, C. A. 

1242. Money expended on repairs—Extraordinary 
outlay.]|—The ordinary repairs upon a lunatic’s 
real estate will be directed to be borne by the 
personal estate; but any extraordinary outlay of 
the personal estate on the land should retain its 
character of personalty.—Re Bapcock (1839), 4 
My. & Cr. 440; 8 L. J. Ch. 283; 3 Jur. 694; 41 
H.R. 170, L. C. 


Annotations :—Retd. A.-G. v. Ailesbury (1887), 12 App. Cas. 
672; Re Gist, [1904] 1 Ch. 398. 


Reconversion—Property of lunatic converted 
by court.|—See Equity, Vol. XX., p. 402, Nos. 
1406-1410. 

Election to reconvert.|—See Equiry, Vol. 
XX., pp. 396, 397, Nos. 1850-1352. 








Sce, now, Law of Property Act, 1922 (c. 16), 
ss. 128-144, 189, Scheds. 12-14. 


SEcT. 8.—STOCK. 
SUB-SECT. 1.—ORDER FOR ‘TRANSFER. 
A. Necessity for. 

1243. Lunatic resident abroad—Curator autho- 
rised by foreign court to receive—Whether suffi- 
clent—Costs.}—-PELEGRIN v. Coutts & Co., 
P&LEGRIN v. MESSEL (L.) & Co., No. 1651, post. 


B. What Court has Jurisdiction. 

_ 1244. County court.]—A county ct. judge has no 
jurisdiction under Lunacy Act, 1890 (c. 5), s. 
132, to make an order for the transfer of stock 
standing in the name of a lunatic.—Re Noycr, 
[1892] 1 Q. B. 642; 61 L. J. Q. B. 628; 66 
L. T. 331; 563. P.564; 40 W.R.371; 8 T. L. BR. 
431; 36 Sol. Jo. 345, C. A. 
Annotation :—Refd. Re Shortridge, [1895] 1 Ch. 278. 

oe Court in Lunacy.]—Re BRowNeE, No. 1290, 
post. 


C. Who may Apply. 

1246. Curator—Lunatic outside jurisdiction.|— 
A lunatic resident abroad, was entitled to £600 
consols, which, by reason of the dividends not 
having been received for thirteen years, had been 
transferred to the Commissioners for the Reduction 
of the National Debt. On the petition of the 
curator of the lunatic, the fund was ordered to be 
transferred into the name of the Accountant- 
General in trust, & the dividends paid to him.— 
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Re SARGAZURIETA (1853), 20 L. T. O. S. 299; 1 
W. R. 171. 

1247. ——- ——— Joinder of lunatic.]—THIERY 
v. CHALMERS, GUTHRIE & Co., No. 1278, post. 


D. In What Cases Jurisdiction Exercisable. 

1248. Stock in name of another—Lunatic en- 
titled as administrator.|—Construction of 36 Geo. 3, 
c. 90,8. 3, directing the transfer, in certain cases, 
of stock standing in the name of a lunatic or of his 
committee ; not to extend to stock standing in the 
name of another, to which the lunatic is entitled 
as administrator.—Ez p. ADAMS (1817), 2 Mer. 112 ; 
35 H.R. 8838, L. C. 

1249. Stock in name of lunatic trustee—On what 
evidence court will act.|—Upon an application, 
under 11 Geo. 4 & 1 Will. 4, c. 60, for a transfer 
of stock standing in the name of a lunatic trustee, 
the Lord Chancellor will not adopt the facts as 
found in the proceedings in a suit in the Ct. of 
Exch., but will require them to be ascertained by 
the usual reference.—Re PRIDEAUX (1837), 2 
My. & Cr. 640; 7L. J. Ch. 82; 40 E. R. 784, L. C. 

See, now, Lunacy Act, 1890 (c. 5). 

1250. .]}—Re CHORLEY (1852), 19 L. T. 
O.S. 25; 16 Jur. 233, L. C. 

1251. Stock in name of deceased trustee— 
Declaration of trust by trustee.|—Re JENNINGS 
(1845), 4 L. T. O. S. 389, L. C,. 

1252. Lunatic outside jurisdiction—Corpus.|— 
Order made on the application of the curator of a 
lunatic resident in Holland for the transfer to him 
of the corpus of funds in England to which the 
lunatic was entitled.—He ELtas (1851), 3 Mac. & Gi 
234; 42 E.R. 251, L. C. 

Annotations :—Consd. Re Garnior (1872), L. R. 13 Eq. 532. 

Reid. Re Brown, (1895) 2 Ch. 666. 


1253. Discretion 
GARNIER, No. 1031, ante. 

1254. Fund relative to real estate subject 
to laws of this country—Consols.|—A fund of up- 
wards of £13,000 consols, representing the proceeds 
of sale of real estate, the absolute property of a 
foreign lunatic, which had been sold by order of the 
ct. under the powers of Partition Act, 1868 (c. 40), 
was standing in ct. to the credit of the lunatic. 
The curator ad bona of the lunatic, duly appointed 
according to the law of the country in which the 
lunatic resided, & who according to that law had 
the fullest powers & control over the lunatic’s 
real & personal estate, petitioned for the transfer 
of the fund to him :—Held: the fund, as repre- 
sentative of real estate sold under special legisla 
tion, was subject to the laws of this country relative 
to real estate, & must remain in ct. as a fund 
which might devolve upon the heir-at-law of the 
lunatic, & the curator ad bena was only entitled to 
receipt of the dividends.—GRIMWOOD v. BARTELS 
(1877), 46 L. J. Ch. 788; 25 W. R. 843. 

1255. Discretion of court.|—Re WHITE 
(1898), 42 Sol. Jo. 198, L. JJ. 

1257. ——.]—NEwW YorK SEcuRITY & 
Trust Co. v. Kyser, No. 1032, ante. 

1258. -|—A lady, who was of unsound 
mind but not so found by inquisition, had been for 
some years in an asylum in Germany. Under the 
will of her father she was absolutely entitled to a 
trust fund. An originating summons was taken 
out in her name as pltf. by a next friend, the 
trustees being defts., asking for directions as to the 
maintenance of pltf. out of the income, & as to the 
application of the residue of the income & of so 
much, if any, of the capital as the ct. should think 
fit for the comfort & benefit of pltf. The fund was 
invested partly in India stock & partly on mtge. 








of court.|—Re 
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On the hearing of the summons the judge declined 
to give any directions as to the maintenance of 
pltf., being of opinion that, having regard to 
Lunacy Act, 1890 (c. 5), s. 116, that matter would 
be more properly dealt with in the Lunacy 
jurisdiction. Upon the undertaking of the trustees 
to transfer the stock into ct. & to deposit in ct. the 
mtge. deed & other deeds in their hands relating 
to the mtged. property, the Ct. of Appeal ordered 
that the interest on the stock & on the mtge. 
should, during pltf.’s life or until further order, be 
paid to pltf.’s sister, one of the trustees, she under- 
taking to apply the same for the maintenance, com- 
fort, & benefit of pltf. General liberty to apply was 
reserved.—He CARR’S TRUSTS, CARR v. CARR, 
[1904] 1 Ch. 792; 73 L. J. Ch. 459; 90 L. T. 592 ; 
52 W. R. 595; 48 Sol. Jo. 395, C. A. 


1259. ——— Foreign judicial declaration of 
lunacy.|—THIERY v. CHALMERS, GUTHRIE & Co., 
No. 1278, post. 


1260. Lunatic trustee of part of stock—Bene- 
ficially entitled to remainder—Order as to arrears 
of dividends.]—A sum of stock was standing in the 
name of a person of unsound mind, part of such 
stock being his own beneficially & part of it being 
vested in him as trustee. The ct. had made an 
order appointing new trustees, & vested in them 
the right to call for a transfer of the trust stock & 
to receive the arrears of dividends. It was found 
that an order in this form could not be acted on as 
to the arrears of dividend, since the bank could not 
pay arrears on part of a sum. The ct. therefore 
varied the order so as to enable the new trustees 
to receive the past dividends on the whole sum of 
stock & to retain for the purposes of the trust that 
portion which had accrued due in respect of the 
trust stock.—Re STEWART (1860), 2 De G. F. & J. 
1; 8W.R. 425; 45 E.R. 521, L. JJ. 

Annotation Tr ae Re Bignold’s Settlmt. Trusts (1872), 


1261. Stock in name of joint trustees—Lunacy 
of one.|—-JEFFREYS v. DRYSDALE, Re DRYSDALE, 
No. 1361, post. 

1262. -|—One of three trustees of a 
sum of stock had been found lunatic. The fund 
having become divisible, a petition intituled both 
in Lunacy & in Ch. was presented for the appoint- 
ment of a new trustee & a vesting order :—Held: 
the appointment of a new trustee was unnecessary, 
& the petition ought to be intituled in Lunacy 
only. Order made vesting the right to call for a 
transfer of & to transfer the stock in the two 
trustees who were not under disability.—Re 
WATSON (1881), 19 Ch. D. 384; 45 L. T. 513; 380 
W. RK. 554, L. JS. 

1263. Stock in name of testator—One of several 
executors lunatic.]|—Where one of three exors. of 
the surviving exor. of a testator was of unsound 
mind an order was made under Trustee Act, 1850 
(c. 60), 8. 5, giving the right to transfer a sum of 
stock belonging to the estate of the original testator, 
although the stock still remained standing in the 
name of the original testator.—Re WACHER (1882), 
22, Ch. D. 535; 48 L. T. 552, L. JJ. 

1264. Lunatic donee of power of appointing new 
ee of settlement.]— He SHoRTRIDGE, No. 1363, 
post. 








Lh. Lo Whom Transfer directed. 
1265. Dividends on Bank of England stock— 
General practice — Payment into court.|~—Re 
Browne, No. 1290, post, 


AucuMmuty, No. 
1295, post. 
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1267. Past dividends—Receiver.]|—1 Will. 
4, c. 65, does not render it imperative on the Lord 
Chancellor, on the application of a curator bonis 
of a lunatic appointed by the Court of Session in 
Scotland, to order a transfer of stock standing in 
the lunatic’s name in the Bank of England, the 
property of the lunatic, into the curator’s name. 

The Lord Chancellor will order payment by the 
bank to the curator bonis, of the past dividends due 
on the stock, but not future dividends.—fRe 
oo (1849), 1 H. & Tw. 212; 47 H. R. 1389, 





Annotations :—Apld. Re Stark (1850), 2 Mac. &_G. 174. 
Consd. Re Garnier (1872), L. R. 13 Kq. 532. Refd. Re 
Browne, [1894] 3 Ch. 412; Re Sanchez de Larragoiti 
(1907), 96 L. T. 862. 











1268. —_— ———.]— Re Sarcazurigta, No. 
1246, ante. 
1269. —— .|—Where a curator of the 


property of a lunatic residing in Malta had been 
appointed by the ct. there, & such curator had 
authorised a person residing in England to receive 
dividends of shares in companies & of consols 
belonging to the lunatic, which had theretofore 
been received by an attorney appointed by the 
lunatic, the ct., no opposition being made by the 
cos. or the Bank of England, made an order that 
they should respectively be at liberty to pay the 
accrued & future dividends to the curator’s 
attorney.—Re BAYNES (1880), 44 L. T. 322, L. J. 

1270, —— -——— ——.]—Re SHEWELL (1904), 
cited in [1909] 1 Ch. at p. 201; 78 L. J. Ch. at 
p. 199. 

Annotation :-—Folld. Re Spurling, [1909] 1 Ch. 199. 

1271. .]}—Where an order is made 
by a Master in Lunacy under Lunacy Act, 1890 
(c. 5), 8. 116, appointing a receiver, on completing 
his security, to receive all dividends & arrears 
thereof to which a person suffering from ‘* mental 
infirmity ’’ is or may become entitled, ‘‘ including 
dividends accrued & to accrue due before lodgment 
upon the funds to be lodged pursuant to the lodg- 
ment schedule,’”’ & directing the lodgment in ct. of 
certain Bank of England securities, the Bank must 
pay all arrears of dividends accrued before lodg- 
ment direct to the receiver & not into ct. The 
Bank may safely act upon an order in this form, 
& in so doing is clearly within the indemnity pro- 
vided by Lunacy Act, 1890 (c. 5), ss. 146, 333.— 
Re SPURLING, [1909] 1 Ch. 199; 78 L. J. Ch. 198 ; 
99 L. T. 898, L. JJ. 

1272. Future dividends — Recetver.]— tc 
MorGan, No. 1287, ante. 

1273. -]}—Re BAYNEs, No. 1269, 
ante. 

1274. Transfer of stock—Stock in name of 
lunatic trustee.|—-Where stock is standing in the 
names of trustees, one of whom becomes a lunatic, 
& new trustees are appointed in his place, the ct. 
will not order a transfer of the stock to be made to 
the cestui que trust, but it must be transferred to 
the old & new trustees.—Re SMITH (1848), 17 
L. J. Ch. 415; 11 L. T. O. S. 409, L. C. 

1275. ——— Lunatic outside jurisdiction of court— 
Discretion of court—Security.|—Application by 
the curator bonis of a Scotch lunatic for the transfer 
of stock standing in the lunatic’s name in the Bank 
of England refused; the Lord Chancellor not 
being satisfied that the security given by the curator 
in Scotland was sufficient, & holding that it was a 
matter of discretion to refuse or accede to the 
application.—Re STark (1850), 2 Mac. & G. 174; 
2 %. & Tw. 467; 42 E.R. 67, L. OC. 

Annotations :—Consd. Re Garnier (1872), L. R. 13 Eq. 532. 

Refd. Re Browne, [1894] 8 Ch. 412; Re Brown, (1895) 


2 Ch. 666; Re Knight, {1898} 1 Ch. 257: Didisheim v. 
London & Wostminster Bank, [1900] 2 Ch. 15. 
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1276. ——- ——— Funds held by trustees—One 
trustee curator.]—A bill was filed by an English 
lunatic resident in Scotland, & by his curator bonis 
duly appointed in Scotland, praying the transfer 
by one of two trustees into the name of the curator, 
who was the other trustee, of English government 
stock standing in the name of the curator & his 
co-trustee. The ct., upon motion that deft. 
might be at liberty to make a transfer, after requir- 
ing the bill to be amended, by making pltf. sue 
by his ‘‘ curator & next friend,’’ made an order, 
by consent, as upon a motion for a decree.— 
HESSING v. SUTHERLAND (1856), 25 L. J. Ch. 687 ; 
27L. T. O. S. 280; 4 W. R. 820, L. JJ. 


Annotations -—Distd. Re Garnicr (1872), L. R. 13 Eq. 532. 
Consd. Didisheim v. London & Westminster Bank, {1900) 











b. 15. 
1277. .|— Re SARGAZURIETA, No. 1246, 
ante. 
1278 ——~.]—(1) Where there has been a 


foreign judicial declaration of the status of lunacy 
of a lunatic resident & domiciled abroad, & the 
tuteur of the estate appointed in pursuance of that 
declaration is entitled under the foreign law to take 
possession thereof, & to give valid discharges for 
all moneys, stocks, funds, & securities forming 
part thereof, an application by the lunatic & the 
tuteur for the transfer or payment of the lunatic’s 
English property to the tuleur may be & generally 
ought to be granted, & that whether the property 
is a trust fund under the control of the ct. or is 
merely a debt due to the estate. 

(2) Semble: the tuteur may apply in his own 
name without joining the lunatic.—THIERY v. 
CHALMERS, GUTHRIE & Co., [1900] 1 Ch. 80; 69 
L. J. Ch. 122; 81 L. T. 511; 48 W. R. 148; 44 
Sol. Jo. 59. 


Annotation -—Consd. Didisheim v. London & Westminster 
Bank, [1900] 2 Ch. 15. 


I, For what Purposes made. 

1279. Payment of debts of lunatic—Stock in 
joint names of lunatic & another.|—-Investment of 
stock by the father, since deceased, in the joint 
names of the lunatic & his sister, not within either 
of the recent statutes relating to lunatics’ estates. 
Ct. declined to order a moiety of the stock to be 
transferred for payment of lunatics’ debts, costs of 
commission, etc.—Re LYNN (1838), 2 Jur. 200. 

1280. Payment of costs—Of inquiry into mental 
condition.|—An inquiry instituted on the petition 
of a husband as to the state of his wife’s mind 
resulted in a finding that she was of sound mind & 
capable of managing herself & her affairs. The 
Lords Justices sitting as Judges in Lunacy made, 
on the application of petitioner, an order that two- 
thirds of his costs of the inquiry & also his costs of 
the application should be paid by the wife. Sub- 
sequently an order was made by a judge charging 
the costs on certain consols belonging to the wife & 
standing in her name, & directing the transfer by 
her of a sufficient amount to meet such costs; &, 
as she neglected to make the transfer, a further 
order was made by the judge that the official solr. 
should execute the necessary transfer. On appeal 
against these orders :—Held: (1) an appeal would 
lie in such a case to the Ct. of Appeal, & no leave 
to appeal Was necessary ; (2) the Lords Justices 
had authority under Lunacy Act, 1890 (c. 56), 
s. 109, to direct that the costs should be paid out 
of the wife’s estate, including those incurred after 
the finding that she was of sound mind; (3) the 
procedure under R.S. C., Ord. 46, r. 1, which deals 
with charging orders, was not applicable to such 
an order, & the subsequent orders to enforce the 
charge were proper to carry it into effect. 
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(4) An urgency order is what its very name 
indicates. The safeguards for personal freedom, 
which the Legislature had provided were obviously 
considered inappropriate cases where instant 
intervention was required, either for the sake of 
the alleged lunatic, or for the sake of the public ; 
& accordingly exceptional provisions were made 
for such a contingency (LORD HALSBURY). 

(5) I cannot concur in considering the means of 
the respective parties as a topic that ought to 
enter into the question [of costs], though as to the 
latter part of the fifth head of the learned judges’ 
analysis I entirely concur. It is quite true that 
either party may by his conduct render an inquiry 
much more expensive than it might otherwise 
have been, & undoubtedly had there in this case ' 
been a cross-appeal that consideration might have 
been a very serious one indeed (LORD HALSBURY). 
—Re CATHCART, [1893] 1 Ch. 466, C. A. 

1281. Maintenance of lunatic—Lunatic resident 
outside jurisdiction.|—Re Brown, No. 1288, post. 

1 .\—The foreign curator of the 
property & person of a lunatic resident out of the 
jaMediotion is not entitled as of right to an order 
under Lunacy Act, 1890 (c. 5), s. 134, for the 
transfer to him of English stocks or shares standing 
in the namie of the lunatic, although ‘‘ vested ’’ in 
the curator under that sect. The ct. has, under 
that sect. & its genera] jurisdiction in Lunacy 
over the personal property of a lunatic, a dis- 
cretion as to making or refusing the order, &, 
therefore, as a condition for obtaining the order, 
the curator must first satisfy the ct. by evidence 
that the property is required for the maintenance 
or other purposes of the lunatic.—Re KNIGHT, 
[1898] 1 Ch. 257; 67 L. J. Ch. 1863 771. T. 773 ; 
46 W. It. 289, C. A. 

Annotations :-—Refd. Didisheim v. London & Westminster 
Bank, [1900] 2 Ch. 15; Re De Larragoiti, [1907] 2 Ch. 14. 
1283. ——- ——.]— Re WHITE (1898), 42 Sol. Jo. 

198, L. JJ. 

















1284. ——-.]|—_Re CARR’S TRUSTS, CARR v. 
Carr, No. 1258, ante. 
1285. Special circumstances.|—Order 


made under Lunacy Act, 1890 (c. 5), s. 1384, upon 
the application of the curator of a lunatic resident 
in France, & under the special circumstances of 
the case, for the transfer of stocks & shares in 
England to which the lunatic was entitled, although 
the same were not required for his maintenance.— 
Re Dre Larracoltt, [1907] 2 Ch. 14; 76 L. J. Ch. 
483; sub nom. Re SANCHEZ DE LARRAGOITI, 96 
L. T. 862, L. JI. 


CG. Conditions Precedent to Order. 


1286. Declaration of lunacy—Lunacy Regulation 
Act, 1853 (c. 70), s. 141.|—-On an application by 
the curator of T., a person resident in Scotland, for 
the transfer of stock standing in his name to the 
curator, it appeared that the petition on which the 
Scottish ct. had appointed the curator stated that 
T. had been for several years of unsound mind, & 
was at that time incapable of managing his affairs. 
The only ground for the petition stated in the 
affidavits annexed was that T. was of unsound 
mind. By a memorandum indorsed on the 
poe the Scottish ct. appointed the curator, 

ut the order contained no express declaration that 
T. was of unsound mind. It was shown that 
curators were appointed in Scotland, not only in 
cases of unsoundness of mind, but also when 
persons were by illness or absence abroad. incapable 
of managing their affairs:—Held: the memo- 
randum indorsed on the petition amounted to a 
declaration, within above sect. that T. was of 
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Sect. 8.—Stock: Sub-sect. 1,4. & H.; sub-sects. 2 
& 8. Sect. 9: Sub-sects. 1 & 2.] 


unsound mind.—Re TarRaTT (1884), 51 L. T. 
310; 382 W. R. 909, C. A. 


Annotation :—Refd. Didisheim v. London & Westminster 
Bank, [1900] 2 Ch. 15. 


See, now, Lunacy Act, 1890 (c. 5), s. 342. 

1287. Foreign judicial declaration—Lunatic 
resident abroad.|—DIDISHEIM v. LONDON & 
WESTMINSTER BANK, No. 1066, ante. 

1288. Vesting of personal estate in person ap- 
pointed to manage—Lunacy Act, 1890 (c. 5), s. 134 
~——Meaning of vesting.|—-Under above sect. the 
Ct. in Lunacy has jurisdiction to order funds in 
this country standing in the name of a person 
resident abroad, & found lunatic by a foreign or 
colonial ct., to be transferred to the committee, 
curator or other person duly appointed by that 
ct. to manage the lunatic’s personal estate, athough 
such personal estate is not actually ‘‘ vested ’’ in 
such committee, curator or other person according 
to the law of this country. ‘‘ Vested ’’ in above 
sect. includes the right to obtain & deal with, 
without being actual owner of, the lunatic’s 
personal estate. 

A lady residing in the colony of Victoria, was 
declared lunatic by the Supreme Ct. of the colony 
sitting in Lunacy, & the Master in Lunacy in the 
colony was appointed to manage her property 
which consisted of English stocks standing in her 
name :—Held : under above sect. the ct. in Lunacy 
in this country had jurisdiction to order a transfer 
of the stocks to the Master in Lunacy in Victoria, 
& the ct. being satisfied that all the stocks were 
required for the maintenance & support of the 
lunatic, made the order accordingly, prefaced with 
a statement that the personal estate of the lunatic 
was ‘‘ vested ’’ in the Master within that sect.— 
Re Brown, [1895] 2 Ch. 666; 64 L. J. Ch. 808 ; 
73 L. T.375; 44 W.R.17; 12 R. 587, C. A. 
Annotations :—Consd. Re Knight, (1898] 1 Ch. 257; Didis- 

heim v. London & Westminster Bank, [1900] 2 Ch. 15; 

Thiery v. Chalmers, Guthrie, (1900) 1 Ch. 80. Expld. Re 

De Larragoiti, [1907] 2 Ch. 14. Refd. He White (No. 2) 

(1898), 42 Sol. Jo. 198. Mentd. Re De Linden, ke 

Spurrier’s Settlmt., De Hayn v. Garland, [1897] 1 Ch. 453. 

1289. Proof that capital required for maintenance 

eee resident abroad.]|—Re Brown, No. 1288, 
ante. 





H. Form of Order. 


_ 1290. How order entitled.|—The judge or Master 
in Lunacy has jurisdiction to make an order 
appointing a recciver of dividends on stock stand- 
ing in the Bank of England in the name of a person 
Incapable ‘‘ through mental infirmity arising from 
disease or age,’’ & the Bank may safely act on such 
an order; butasit is unusual to appoint a receiver 
of dividends on bank stock, the better course is to 
bring the stock into ct. Such an order should not 
be entitled ‘‘in Lunacy.’”’-—Re Browns, [1894] 3 
Ch. 412; 63 L. J. Ch. 729; 71 L. T. 865; 43 
W. R. 175; 10 T. L. R. 656; 38 Sol. Jo. 679; 
7 R. 580, C. A. 
<tnnotations :—Consd. Fe Langdale, {1901] 1_Ch. 3;_ Ke 
Ch.'199. Refd. Re Belton (1913), 108 L. 4. 344 
1291. -]—An order in lunacy directing a 
transfer of stock under Lunacy Act, 1890 (c. 5), 
8. 133, should be entitled in the matter of the 
Lunacy Acts, 1890 & 1891, as well as in the matter 
of the particular lunacy; but this is not to 
apply to a case under Lunacy Act, 1890 (c. 5), 
© 116 (J) (2), of a person who through mental 
infirmity arising from disease or age is incapable 
of managing his affairs, where the title contains a 
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reference to the statutes ‘58 Vict. c. 5, & 54 & 55 
Vict. c. 65.’—Re Purvis, [1904] 1 Ch. 373; 73 
L. J. Ch. 281; 901. T. 394, L. J. 

1292. Houses & stock—Producing sum greater 
than sum allowed for maintenance.|—Re JACKSON 
(1844),3 L. T. O. S. 378. 

1293. Government stock—Or stock with no 
liability for calls—To be held by trustees.]|—Where 
the stock or shares with reference to which a 
vesting order is being made under Lunacy Act, 
1890 (c. 5), 8. 136, are Government or stock or 
shares upon which there is no liability for calls, 
& which are to be held by trustees, the order 
should as a rule go on to direct the persons in 
whom the right to transfer, or call for a transfer 
& to receive the dividends or income, is vested, 
to transfer the stock or shares into their own names. 
Where shares have a liability for calls, directions 
should be omitted.—Re GrEGSON, [1893] 3 Ch. 
233; 62 L. J. Ch. 764; 69 L. T. 73; 41 W. KR. 
641; 37 Sol. Jo. 542; 2 R. 518, L. JJ. 

Annotation :—Consd. Re C. M. G., [1898] 2 Ch. 324. 


1294. Consols—Necessity for appointment of 
officer of Bank of England to make transfer.|— 
A person of unsound mind not so found being 
sole trustce of a sum of consols, the Judge in 
Lunacy, upon the application of B., made an 
order under the Acts of 1890 & 1891, that the right 
to call for a transfer of, & to transfer into his own 
name the consols standing in the name of the 
lunatic, & to receive the dividends thereon, 
should vest in B., & that he should transfer the 
consols into his own name to be held by him upon 
the trusts applicable thereto. The Bank of 
England refused to act upon an order in this form 
upon the ground that under Lunacy Act, 1890 
(c. 5), 8. 137, some proper officer of the Bank 
should have been appointed to make the transfer : 
—Held: the order made by the Judge in Lunacy 
was right, & the Bank must act upon it, & must 
allow the consols to be transferred accordingly.— 
Re C. M. G., [1898] 2 Ch. 324; 67 L. J. Ch. 468 ; 
78 L. T. 669, C. A. 

1295. Stock in books of Bank of England— 
Necessity for schedule—Detailing stocks to be dealt 
with.|}—By an order made under Lunacy Act, 
1890 (c. 5), s. 116, by the Master in Lunacy, a 
receiver was authorised, in the name & on behalf of 
a lady who had been found through mental in- 
firmity to be incapable of managing her affairs, 
‘“‘to receive & give a discharge for all dividends, 
interest, & income & all arrears thereof respectively 
to which she is or may become entitled’’; & it 
was ordered that the securities & bonds belonging 
to her then deposited with her bankers were not 
to be dealt with until further order. Among the 
securities belonging to the lady were certain 
stocks registered in her name in the books of the 
Bank of England; but the officials of the Bank 
declined to act upon the order until it had been 
amended by the insertion in the body thereof of 
particulars of the stocks in the bank books which 
were sought to be dealt with thereby :—Held: 
(1) although there was jurisdiction to do so, the 
practice was not to appoint a receiver of the 
dividends only of stocks standing in the books of 
the Bank of England, but to order the stocks to be 
transferred into ct. in the name of the Paymaster- 
General, & then to let the receiver obtain the 
dividends from him: (2) the officials of the Bank 
of England were perfectly justified in declining 
to act upon so vague & general a direction as 
was contained in the order; & the practice had 
always been to have a schedule to an order of this 
nature detailing the stocks which were sought to 
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be dealt with thereby.—Re AucHMuTY (1908), 99 
L. T. 462, C. A 


lations :-—As to (1) Expld. Re Spurling, [1909] 1 Ch. 
Tao. As to (2) Dista. hos Spurling, [#909] 1 Ch. 199. 


1296. Permissive order-—Whether Bank 
may safely act.]—Re SpuRLING, No. 1271, ante. 





SuB-SECT. 2.—FoORM AND MODE OF TRANSFER. 

1297. Railway stock—Requiring deed for trans- 
fer.) —The stock of a railway co. is within 16 &17 
Vict. c. 70, s. 142, notwithstanding Companies 
Clauses Consolidation Act, 1845 (c. 16), s. 14, 
requiring a deed of transfer.—Re Ives (1863), 3 
De G. J. & Sm, 453; 2 New Rep. 2; 32 L. J. Ch. 
673; 8 L. T. 266; 9 Jur. N. S. 611; 11 W. R. 
578; 46 B. R. 710, L. JJ. 

1298. Debenture of registered limited company— 
Transferable by deed.|—-A debenture bond of a 
limited co. according to the constitution of which 
debentures were transferred by deed, & the deeds 
of transfer upon presentation to the co. were 
registered in the co.’s book of mtges., order to be 
transferred under 16 & 17 Vict. c. 70, s. 141.— 
Re MITCHELL (1881), 17 Ch. D. 515; 45 L. T. 60, 
CLA 


Annotation :—Refd. Re Brown, [1895] 2 Ch. 666. 

See, now, Lunacy Act, 18 90 (c. 5), s. 341. 

1299. ** To the account ’’ of Paymaster-General 
—On behalfjof Court of Chancery.|—The proper 
form of transfer of railway stock ordered to be 
transferred into ct. since the passing of Court of 
Chancery Funds Act, 1872 (c. 44), is ‘‘ to the 
account’ of the Paymaster-General for the time 
being, on behalf of the Ct. of Ch.—Re STEPHENS 
(1873), 8 Ch. App. 465; 29 L. T. 7; 21 W. R. 
494,L.C&L. J. 


SUB-SECT. 3.—HFFECT OF TRANSFER. 

1800. Transfer to Accountant-General—Reduc- 
tion into possession of lunatic.|—A married woman, 
who was the committee of the estate & person of 
her lunatic husband, was entitled to stock, which 
was standing in the name of a trustee for her; this 
stock was, under an order made in the lunacy, 
transferred into the name of the Accountant- 
General, in the matter of the lunacy, & part of it 
was afterwards sold out & applied in payment of 
costs; the lunatic died, leaving his wife him 
surviving :—Held: the stock had been reduced 
into the possession of the lunatic, & the wife was 
not entitled to it by right of survivorship.—Re 
JENKINS (1828), 5 Russ. 183; 38 E. R. 996, L. C. 

1801. Sale of stock—Proceeds of sale invested in 
consols—Ademption.|— A testator made a specific 
bequest of stock in the G. railway co. After the 
date of his will he was found a lunatic. Under an 
order in the lunacy, the stock was sold & the 
proceeds were invested in a sum of consols, which 
was carried to the credit of the lunatic to an 
account entitled ‘‘ Proceeds of the sale of stock 
in the G. railway co.” In an action for the 
administration of testator’s estate :—Held: the 


PART X. SECT. 9, SUB-SECT. 1. 

1303 1. Power of court—To invest pro- 
Peay of lunatics on mortgage.}—Re 

IDGWAYS (1825), 1 Hog. 308.—IR. 





hot eo f hi he a tran 
ound.|—He M‘MULLEN , 
4 V. L. R. (Eq.) 198.—AUS., 

h. Mortgage to raise funds to in- 
crease esta facilitate sale.j}—Re 


within, 


te to 
MADDEN (1902), 2S. R. N.S. W. (Eq.) 


17 : 19 N, Ss. W. W. N. 7.—AUS. 

k. Fraudulent transfer by commitice 
— Title of innocent transferee.) — The 
transfer of a mtge. by 
mittee of a lunatic’s estate was held to 
be, hong’ a fraudulent abuse of, yet 

is powers under the order 
eppolnt him, so as to give a good 
title to the transferee who took the 
transfer innocently as securit 
advance made by him to the com- 
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specific legacy was adeemed by the sale in the 
lunacy, & the consols therefore fell into the 
residue.—Re FREER, FREER v. FREER (1882), 22 
Ch. D. 622; 62 L. J. Ch. 301; 31 W. R. 426. 


Annotations :—~Consd. Re Walker, Goodwin v. Scott, [1921] 
2 Ch. 63. Refd. A.-G. v. Ailesbury (1885), 14 re ° D. 
895; Re Alston, Sinclair v. Willes, [1917] 2 Ch. 226. 


Mentd. Re Slater, Slater v. Slater, [1907] 1 Ch. 665. 

1302. Transfer of stock into court—Standing in 
name of lunatic testator—Ademption.|—The 
transfer under an Order in Lunacy of stock into 
the name of the Paymaster-General out of the 
name of a testatrix who had become of unsound 
mind :—Held: not to adeem a bequest of all 
stock ‘‘ standing in my name & belonging to me at 
the time of my decease.’’—Re Woop, ANDERSON 
v. LONDON CITY MISSION, [1894] 2 Ch. 577; 63 
L. J. Ch. 772; 8 R. 817. 

As to ademption generally, see Equiry, Vol. 
XX., pp. 449 ef seq. 


SECT. 9.—MORTGAGES. 
SuB-SECT. 1.—IN GENERAL. 

See, generally, MORTGAGE. 

1303. Power of court—To invest property of 
lunatics on mortgage.|—-H'x p. CATHORPE (1785), 
1 Cox, Eq. Cas. 182; 29 H. R. 1119. 

1304. -|—In general the ct. will not 
lay out the money of infants & lunatics upon 
mtge.—Re Fust (1817), 1 Coop. temp. Cott. 
160,n.; 47 BE. R. 794. 

1305. ——- ——_.]|—_Ex p. ELLIcE (1821), Jac. 
234, 387 BE. R. 838. 

1806. —— To authorise receiver to raise sum— 
Out of lunatic’s estate—To defray commission on 
transfer of mortgage.|—R. S. C., Ord. 50, r. 3 is 
not confined to administration, but extends to 
every case in which the ct. sces that as between 
the parties there is something which ought to be 
done for the security of the property in question. 
Under this order the ct. authorised the receiver 
of the estate of a lunatic to raise by a charge on 
the estate a sum of money to pay a commission 
to an insurance co. for taking over a transfer of a 
mtge. on the property, the principal sum under 
which being due & payment being pressed for by 
the mtgee.—CHAPLIN v. BARNETT (1912), 28 
T. L. R. 256, C. A. 

Payment off of mortgage—Whether debt ulti- 
mately borne by realty or personalty.]—See Sect. 








SUB-SECT. 2.—LUNACY OF MORTGAGOR, 
See, generally, Trustee Act, 1925 (c. 19), ss. 52-55. 
1807. Foreclosure suit—Order appointing person 
to convey for mortgagor.]—-In a suit by an equit~ 
able mtgee. against the mtgor., who, subsequently 
to the mtge., had become of unsound mind, the 
estate was sold under the direction of the ct., & 
all proper parties were ordered to join in conveying 
it :—Held: the mtgor. was a trustee within 


11 Geo. 4 & 1 Will. 4, c. 60, & an order, appointing 





mittee personally.—NoRTHERN TRUST 


Co. v. LYNDE (Man.), [1923 - WwW. R. 
1397; (1924) 1D. pe year Ny ® 


PART X. SECT. 9, SUB-SECT, 2. 
1. Foreclosure suit—-Order for sale 
without deposit.J—A lunatic mtgor. in 
an action for foreclosure is entitled to 
me - ea'e vot oe et deposit.— 
v. WoonrRy, 7 C. Ll. T. oN. 
267.—CAN. pa eaey 


the com- 


for an 
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Sect. 9.—Mortgages: Sub-sects. 2 & 3, A. & B.; 
sub-sect. 4. Sect.10: Sub-sect.1, A. & B. (a), 
(b) 2. & it., & (c).] ; 

some one to convey in his stead, should be made 

without a reference.—BARFIELD v. ROGERS, Re 

RoGers (1844), 13 L. J. Ch. 262; 2 L. T. O. S. 

417; 8 Jur. 229, L. C. 

1308. Value of property below mortgage 
debt—Immediate order—On payment of costs.|— 
On a claim for foreclosure against a mtgor. who 
was of unsound mind, but not found so by inquisi- 
tion, it appearing that the value of the propert 
was much below the amount of the mtge. debt 
interest, the ct., upon pltf.’s undertaking to pay 
deft.’s guardian, his costs, declared that it was for 
the benefit of deft. that an absolute decree of 
foreclosure should be made immediately.—Back- 
HURST v. KING (1851), 17 L. T. O. S. 175. 

1309. Order for sale by consent—Property 
vested in trustee for purchasers—Without petition 
under Trustee Act, 1850 (c. 60).]—-This was a fore- 
closure suit against a mtgor. of unsound mind, not 
so found by inquisition. A decree for a sale having 
been taken by consent, the ct. saw no objection to 
making an order vesting the property in pitf. as 
trustee for the purchasers, without requiring a 
petition to be presented under above Act.— 
HARRISON v. SMITH (1869), 17 W. R. 646. 

1310. Application to stay distribution of estate— 
Neglect of mortgagee to assert claim earlier.|— 
(1) A mtgee. of the life interest of a person after- 
wards found lunatic from a period several years 
antecedent to the date of his mtge., having allowed 
many years to pass without asserting his claim as 
mtgee. with effect:—Held: not entitled to stay 
the poieenauon of the lunatic’s estate after his 
death. 

(2) A receiver had been appointed of the lunatic’s 
estate, but that would not have prevented the 
mtgee. from asserting his legal right, if any, on a 
proper application made to the ct. for that purpose. 
—Re FRANKS (1851), 16 L. T. O. S. 529, T.. C. 








SUB-SECT. 3.—LUNACY OF MORTGAGEE. 


A. Appointment of Person to Reconvey or Transfer. 
See, now, Lunacy Act, 1890 (c. 5), 8. 135 (4). 
1311. To reconvey—Interim committee.]—An ad 

interim committee will not be ordered to execute 

a reconveyance of an estate vested in the lunatic 

as mtgce.—He POULTON (1849), 1 Mac. & G. 100; 

1H. & Tw. 476; 47 H. R. 1498, L. C. 

1312. Committee.|—Where committees of 
a lunatic mtgee. called in the mtge. money, & 
presented a petition praying that they might 
reconvey the property instead of the lunatic, the 
costs of the mtgor. on that petition were ordered 
to be paid out of the lunatic’s estate.-—Re RowLEy 
(1863), 1 De G. J. & Sm. 417; 1 New Rep. 251: 
32 L. J. Ch. 158; 71. T. 702; 11 W. R. 297; 46 
B. R. 166, L. JS. 

Annotation :— Refd. Re Phillips (1869), 4 Ch. App. 629. 


1318. Jurisdiction of master in lunacy.] 
Re CarnaBy Gray (1900), July 26th, Registrars’ 
Library, Lunacy Office ; cited in Halsbury’s Laws 
of England, Vol. XIX., p. 454, n., L. J. 


_ 1814. To transfer.|—The Lords Justices sitting 
in Lunacy have power to order a transfer to be 
executed of a mtge. vested in a mtgee. who has 
been found a lunatic.—Re PrEL (1886), 55 L. T. 
654; 35 W. KR. 81, C. A. 








LUNATICS AND PERSONS OF UNSOUND MIND. 


1815. ———.]—Where a person of unsound mind 
is possessed of an estate by way of mtge., the 
ct. can, under above sect., appoint a person to 
convey the estate for the purpose of eftectuating 
a transfer of the mtge.—Re NICHOLSON (1887), 34 
Ch. D. 663; 56 L. J. Ch. 1036; 56 L. T. 770 
35 W. R. 569, C. A. 

Costs of reconveyance.|—See Part XII., Sect. 
11, sub-sect. 1, post. 


B. Vesting Order. 

See, now, Trustee Act, 1925 (c. 19), ss. 54-56. 

1816. Jurisdiction of High Court—Lunatic en- 
titled to mortgage money as trustee.|—The effect 
of Lunacy Act, 1911 (c. 40), s. 1, is that the juris- 
diction of the Judge in Lunacy, conferred by 
Lunacy Act, 1890 (c. 5), s. 185 (1), to make a vesting 
order where a lunatic is seised of land by way of 
mtge., is transferred to the High Ct. in cases where 
the lunatic is a trustee for others; but, where the 
lunatic is himself entitled to the mtge. debt, the 
jurisdiction remains with the Judge in Lunacy. 
Where a lunatic mtgee, has become merely a 
trustee of the mtged. premises for the mtgor. by 
the mtge. money being paid off, the High Ct. has 
no jurisdiction to make an order.—Re JAMES’ 
MORTGAGE Trusts, [1919] 1 Ch. 61; 88 L. J. 
Ch. 17; 120 L. T. 215; 63 Sol. Jo. 136. 

1817. ——- ——..]|—-Re HAYTER’s MORTGAGE 
Trusts, [1919] W. N. 32. 
Annotation: :—Expld. Re Hiron’s Mortgage Trusts, [1920] 

rs e ror 


1318. ——- -———.]—-Re IIRON’s MORTGAGE 
Trusts, [1920] W. N. 55. : 

1819. Jurisdiction of Judge in Lunacy—Lunatic 
entitled to mortgage money beneficially.|—Re 
JAMES’ MORTGAGE Trusts, No. 1316, ante. 


13820. ——_  ———.]—Re HtirRon’s MORTGAGE 
Trusts, [1920] W. N. 55. 
1321. ——— Lunatic holding mortgaged premises 


—After payment of mortgage debt—As bare trustee 
for mortgagor.|——Re JamsEsS’ MorRTGAGE TRUSTS, 
No. 1316, ante. 

See, also, Sect. 10, sub-sect. 2, post. 


SuB-SEcCT. 4.—COSTS. 
See Part XII., Sect. 11, post. 


Sect. 10.—TRUSTS. 


Sus-sectT. 1.—APPOINTMENT OF NEW TRUSTEE BY 
CouRT. 
A. In General. 

See, now, Trustee Act, 1925 (c. 19), ss. 41-43, 

1822. Trustee of lunatic’s will—All appointed 
having predeceased lunatic.|—The Ct. sitting in 
Lunacy has power under Trustee Act, 1852 (c. 55), 
s. 9, to appoint new trustees of the will of a deceased 
lunatic, where the trustees appointed by the lunatic 
have died in his lifetime, for the purpose of getting 
rid of the funds standing in ct. to the credit of 
the lunacy.— Re OrRDE (1883), 24 Ch. D. 271; 
de J. Ch. 8382; 49 L. T. 430; 81 W. R. 801, 


Annotations :—Refd. Re Ambler’s Trusts (1888), 59 L. 


Ty: 
210. Mentd. Re Dodsworth, Spence v. Dodsworth, [1891] 
1 Ch. 667. 


Donee of power to appoint lunatic—Appointment 
by court.]—See Sub-sect. 3, A., post. 
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B. In Place of Lunatic Trustee. 
(a) In General. 


See, now, Trustee Act, 1925 (c. 19), ss. 41~43. 

1328. Trustee incapable from age & infirmity— 

hether replaced by court—Trustee Act, 1850 (c. 60), 
ss. 32, 84.|—The clause in s. 2 of above Act, whic 
declares that the expression ‘‘ person of unsound 
mind’’ shall mean “‘ any person, not an infant, who 
not having been found to be a lunatic, shall be 
incapable from infirmity of mind to manage his 
own aftairs,’? must be construed as referring to a 
person who although not found a lunatic, is 
nevertheless in such a state of mind, as to render 
him liable to be so found if an inquisition were held 
upon him. The case of a trustee who is from 
great age, & its infirmities practically incapable 
of transacting business, though not otherwise of 
unsound mind, is within s. 32 of above Act.— 
Re PHELPS’ SETTLEMENT TRUSTS (1885), 81 Ch. D. 
351; 551. J. Ch. 465; 54 L. T. 480, L. JJ. 


Annotations :—N.F. Re Martin’s Trusts, Land, Building & 
Cottage Improvement Oo. v. Martin, Re Martin (1887), 
34 Ch. D. 618. Refd. Re M. (1898), 68 L. J. Ch. 86. 


1324. —— .|—Re MARTIN’sS TRUSTS, 
LAND, BUILDING, INVESTMENT & COTTAGE Im- 
PROVEMENT Co. v. MARTIN, Re MARTIN, No. 14, 
ante. 

1325. Alleged insanity denied by trustee—Direc- 
tion of issue as to sanity.|—-Where the ground for 
a petition for the appointment of a new trustee is 
the alleged insanity of a trustee. & the insanity is 
denied by him, the ct. will not try the question 
whether the trustee is of sound mind, nor will it 
under Trustee Act, 1850 (c. 60), s. 52, direct a 
commission in the nature of a writ de lunatico 
inquirendo to issue concerning such person, the 
proper mode of establishing the lunacy in such a 
case being on a petition in lunacy or in an action 
in the High Ct. to remove the trustee.—Re 
Combs (1884), 51 L. T. 45, C. A. 








(0) Necessity for Appointment. 
i. Sole or Sole Surviving Trustee Insane. 


1326. Refusal of court to administer property.]— 
On petition under 11 Geo. 4 & 1 Will. 4, c. 60, 
the ct. never interferes in the administration of 
the trusts, but merely substitutes a trustee in the 
place of the lunatic.—Re Warp (1850), 2 Mac. & G. 
733; 42 H.R. 29, L. C. 

1327. -|—The sole surviving trustee of a 
sum of stock under a settlement having become of 
unsound mind, the persons beneficially entitled 
presented a Petition in Lunacy for an order vesting 
in them the right to transfer the stock & receive 
the dividends :—Held: such an order ought not 
to be made, as it would be administering the trust 
in Lunacy; but, on the petition being amended 
& entitled in the Ch. Div. as well as in Lunacy, an 
order was made appointing petitionérs trustees of 
the settlement, & vesting in them, as such, the 
right to transfer the stock & receive the dividends. 
——Re CURRIE (1878), 10 Ch. D. 93; 40 L. T. 110; 
27 W. R. 369, L. JJ. 

1328. .]—A trustee of property held in trust 
for A. absolutely having become lunatic, A. 
presented a petition asking that the property 
might be vested in himself:—Held: such an 
order ought not to be made, but a new trustee 
ought to be appointed & the property vested in 

or 2 Reus ae eo ae TRUSTS 
561; 29 W. R. 449, Li. JJ. ie kee 


Vesting orders in beneficiaries.|— - 
ck oe s.|—See Sub-sect. 
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ij. One of Several Trustees Insane. 


1829. Whether surviving trustees reappointed— 
In place of themselves & lunatic—To exclude 
lunatic from trust.]|—The ct. will not, on petition, 
on the lunacy of one of several trustees, appoint 
the other trustees to be new trustees in the place 
of themselves & the lunatic’s trustee.—Re COLYER 
(1880), 50 L. J. Ch. 79; 43 L. T. 454, L. J. 
Annotations :-—Folld. Re Aston (1883), 31 W. R. 801. 

Refd. Zte Gardiner’s Trusts (1886), 33 Ch. D. 590; Ie 

ene yoes Settlmt., Scarisbrick v. Nevinson, [1902] 1 


13830. -]—When one of several” 
trustees becomes a lunatic, it is the practice of the 
ct. to require a new trustee to be appointed in the 
place of the one who has become incapable before 
making a vesting order under Trustee Act, 1850 
(c. 60), s. 5.—Re Nasu (1881), 16 Ch. D. 503; 44 
L. T. 40; 29 W. R. 204, L. JJ. 

Annotations :—N.F. Re Watson (1881), 19 Ch. D 


. 384, 
Folld. Re Ray (1882), 47 L. T. 500. Refd. Re Lamb’s 
Had eet 33 W. R. 163; Re Gardincr’s Trusts (18886), 




















1331, ——— ——- ——.]—Re Warson, No. 1262, 
ante. 
1332. Discretion of court.]— 


Where one of four trustees of stock became Junatic, 
& there was no difficulty in finding a new trustee 
to be appointed in his place, the ct., though having 
discretion under Trustee Act, 1850 (c. 60), 8. 5 
to do so, refused to make an order vesting the 
right to transfer the stock in the three remaining 
trustees, & ordered a new trustee to be appointed 
in the place of the lunatic trustee.—Re Ray (1882), 
47 L. T, 500, L. JJ. 

1333. -]—Where one of several 
trustees is of unsound mind, the ct. will not 
reappoint the other trustees as trustees in the place 
of themselves & the lunatic trustee, for the purpose 
of excluding the lunatic trustee from the trust ; 
but a new trustee must be appointed in his place.— 
Re Aston (1883), 23 Ch. D. 217; 48 I. T. 195; 
31 W. R. 801, L. JJ. 

Annotations :—Refd. Re Lamb’s Trusts (1884), 28 Ch. D. 

77; Re Gardiner’s Trusts (1886), 33 Ch. D. 590; Re 


Chetwynd’s Settlmt., Scarisbrick v. Nevinson, [1902] 1 
Ch. 692. 


1834. Fund immediately divi- 
sible.|—Although, where one of the trustees of a 
trust fund becomes lunatic, the ct. will not in 
genera] vest the right to deal with the trust funds 
in the trustees of sound mind, but will require a 
new trustee to be appointed in the place of the 
lunatic, an order vesting the right to the fund in 
the trustees of sound mind will be made where the 
fund is immediately divisible-—Re Martyn, Re 
Tovurt’s WILL (1884), 26 Ch. D. 745; 54 Il. J. Ch. 
1016; 50L. T. 552; 32 W.R. 734, L. JJ. 


Annotations :-—Refd. Re Lamb’s Trusts (1884), 28 Ch. D. 
77; Re Gardiner’s Trusts (1886), 33 Ch. D. 590. 


1835. .}—Where one of four 
trustees of a will had been found lunatic by 
inquisition, the ct. made an order vesting his 
estate in the other three trustees, being of opinion 
that, although the number of trustees would be 
thereby diminished, yet the terms of Lunacy Act, 
1890 (c. 5), ss. 185, 186, were wide enough; & 
that, having regard to the state of the law pre- 
viously to that Act being passed, there was juris- 
diction to make the order.—Re LEON, [1892] 1 Ch. 
848; 66 L. T. 390; sub nom. Re L——, 36 Sol. Jo. 
198, L. JJ. 











tree 














(c) Jurisdiction. 
See, now, Trustee Act, 1925 (c. 19), ss. 41-43, 


54, 55. 
1886. Jurisdiction in lunacy—Appointment on 
making of vesting order—Trustee Act, 1852 (c. 55), 
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Sect. 10.—T rusts: Sub-sect. 1, B. (c) & (d); sub- 
sect. 2, A. (a), (0), (c) & (d).] 


s.10.|—Where a petition ‘is presented under 
Trustee Act, 1850 (c. 60), & above Act, for the 
appointment of new trustees in the place of trustees 
some of whom are dead & the survivor a person 
of unsound mind, not so found by inquisition, the 
ie ge may be presented in Lunacy only, & not 
in Ch. 

I am of opinion that above Act, sect. 10, was an 
express provision that the application may be 
“made in Lunacy only (GIFFARD, L.J.).—Re 
oN (1869), 4 Ch. App. 782; 17 W. R. 1035, 


Annotation :—Refd. Re M., [1899] 1 Ch. 79. 

See, now, Lunacy Act, 1890 (c. 5), s. 141. 

1387. Where lunatic an infant.;—Re ARRow- 
SMITH’S TRUSTS, Re THOMPSON, No. 499, ante. 
Pid of mortgagee.|—-See Sect. 9, sub-sect. 3, 

-» ante, 


(d) Practice. 


1338. Service of petition—On lunatic trustee.]— 
Where a petition is presented for the appointment 
of a new trustee under Trustee Act, 1850 (c. 60), 
in place of a trustee of unsound mind not so found. 
service on the trustee of unsound mind is not 
necessary.—Re GREEN, Re MuURTON’S TRUSTS 
(1875), 10 Ch. App. 272; 32 L. T. 446; 23 W. R. 
804, L. JJ. 

Annotation :—Mentd. Re Weston (1898), 43 Sol. Jo. 29. 

1339. On cestui que trust out of juris- 
diction.|-—-The persons entitled to the residuary 
estate of testator, presented a petition for appoint- 
ment of new trustees of his will in the place of the 
original trustees, one of whom had died, & the 
other was a lunatic. The petition was served on 
three of the four persons who were entitled to the 
proceeds of sale of a real estate devised on trusts 
for persons who took no interest in the residue, 
but the fourth was resident in Australia, & was 
not served :—Held: (1) service on the cestui que 
trust in Australia might be dispensed with; 
(2) the signature of a new trustee to his consent 
to act must in Lunacy be verified by affidavit 
according to the old practice; R. 8S. C., Ord. 38, 
r. 19a, not applying to proceedings in Lunacy.— 
fie WILSON (1886), 31 Ch. D. 522; 55 L. J. Ch. 
632; sub nom. Re Witson, Re NEEDHAM, 54 
L. T. 263, L. JJ. 

Annoton :—As to (2) Expld. Re Hume (1887), 35 Ch. D. 





1840. Consent of new trustee to act—Verification 
by affidavit—-Appointed in lunacy.}—Re WILSson, 
No. 1339, ante. 

1341. ——— Appointed in Chancery as well 
as in Lunacy—R. S. C., Ord. 38, r. 19a.]—Re 
HUME, TRENCHARD’S WILL TrusTs (1886), 55 
L. T. 414, L. JJ. 

1342, -——- —-——- ——— -~——.]—Where a new 
trustee is appointed in Ch. as well as in Lunacy 
his signature to his consent to act may be verified 
in manner provided by above rule, & need not be 
verified by affidavit according to the old practice ; 
secus : where the order is made in Lunacy only.— 
Re HUME (1887), 35 Ch. D. 457; 56 L. J. Ch. 1026; 
56 L. T. 351; 36 W. R. 84, L. JJ. 

See, now, Lunacy Rules, 1892, r. 92. 

1343. Order—Trust funds in unauthorised invest- 
pat aes of the trustees of a settlement being 
a lunatic, a petition was presented for the appoint- 
ment of new trustees. The trust funds were 
invested in securities not authorised by the settle- 
ment. It was therefore desired that the funds 
should not be transferred to the’new trustees, but 
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sold & reinvested in authorised securities :— 
Held: it was proper in the order appointing new 
trustees to direct that the new trustees should have 
a right to call for a transfer of the funds to them- 
selves, or to any purchaser or purchasers, the 
trustees undertaking to hold the proceeds on the 
trusts of the settlement.—Re Peacock (1880), 14 
Ch. D. 212; 49 L. J. Ch. 228; 50 L. J. Ch. 380; 
43 L. T. 99; 28 W. R. 801, L. JJ. 

Annotation :—Mentd. Re New Zealand Trust & Loan Co., 

{1893} 1 Ch 403. 

1344. Title of petition—Conveyance of property 
by committee.|—A petition, praying that the com- 
mittee of a lunatic may be ordered to transfer 
property vested in the lunatic as a trustee, ought 
to be entitled in the lunacy, & need not be entitled 
in the matter of the Act which authorises the Lord 
Chancellor to make the order.—Re FowLer (1826), 
2 Russ. 449; 38 H.R. 405, L. C. 

1345, ——- Vesting order.]—-PractTicE NOTE, 
[1923] W. N. 213. 


SUB-SECT, 2.—VESTING ORDERS. 
A. Jurisdiction to Make. 
(a) In General. 

See, now, Trustee Act, 1925 (c. 19),8.54. 

13846. Lunacy contested.|—The summary Jurls- 
diction given to the Lord Chancellor by the 11 
Geo. 4 & 1 Will. 4, c. 60, s. 5, for the conveyance 
or transfer of property vested in persons as 
trustees or mtgees. who are lunatic, but not found 
such by inquisition, does not apply to cases in 
which the fact of lunacy is contested.— Re WALKER 
(1841), Cr. & Ph. 147; 10 L. J. Ch. 355; 5 Jur. 
5715; 41 E. R. 446, L. C. 

Annotation :—Consd. Re Combs (1884), 51 L. T. 45. 

1347. Petition for appointment of new trustee— 
In place of one out of jurisdiction—Second trustee 
found to be insane.}|—-Upon a reference, made on 
a petition for the appointment of a new trustee in 
the place of an original trustee, who had left this 
country, the master found that another of the 
original trustees had become lunatic. An order 
was afterwards made for the transfer of the trust 
funds by the committee, without a second 
reference in the matter of the lunatic.—Re 
BuckKLeE (1846), 15 L. J. Ch. 289; 6 L. T. O.S, 
449, L. C. 

1348. Not confined to sole trustee.]— Trustee 
Act, 1850 (c. 60), s. 3, is not confined to a case 
where the lunatic or person of unsound mind is a 
sole trustee or mtgee., but extends to the case 
where he is one of several trustees or mtgees. 

One of two trustees being of unsound mind, a 
new trustee was appointed in his place under a 
power :—Held: the ct. had jurisdiction to appoint 
a person to convey the interest of the trustee of 
unsound mind in a mtge., forming part of the trust 
estate, for the purpose of vesting the mtged. 
estate in the continuing trustee & the new trustee. 
—Re JONES, ZINCRAFT’S WILL TRUSTS (1886), 33 
Ch. D. 414; 56L. J. Ch. 272; 55 L. T. 498; 35 
W. R172; 2T.L. R. 477, L. J. 

1849. Criminal lunatic—Trustee Act, 1850 (c. 60), 
8. 5.|—-Where an Act conferring a certamm juris- 
diction is repealed by a subsequent Act containing 
a saving clause to the effect that the repeal shall 
not affect any jurisdiction established under the 
repealed Act, the jurisdiction under the repealed 
Act should, in the absence of any inconsistency 
between the two Acts, be regarded as preserved 
by virtue of the saving clause. 

As Lunacy Act, 1890 (c. 5), gives no jurisdiction 
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to make a vesting order in the case of a trustee who 
is a crimi lunatic, the old jurisdiction in such 
a case under above sect. is preserved by the 
proviso or saving clause in Lunacy Act, 1890 
(c. 5), 8. 342, notwithstanding that by that sect. 
above Act, sect. 5, is in terms repealed, there being 
nothing in the later Act inconsistent with the 

reservation of that jurisdiction; & the Ct. in 

unacy will exercise that jurisdiction accordingly 
by making a vesting order under above Act.— 
Re R., [1906] 1 Ch. 730; 75 L. J. Ch. 421; 94 
L. T. 494; 54 W. R. 578, C. A. 

Whether given to Chancery Division—By re- 
appointment of duly appointed trustees.|—Scee 
Sub-sect. 2, A. (0), post. 

In case of mortgages.|—See Sect. 9, sub-sect. 3, 
B., ante. 


(b) Reappointment of duly appointed Trustee. 


See, now, Trustee Act, 1925 (c. 19), ss. 41-43, 54. 

1350. In Chancery Division—For purpose of 
giving jurisdiction.|—(1) Where a _ trustee had 
become lunatic, & other trustees had been 
appointed under a power, there was no doubt as to 
the validity of their appointment, the Lords 
Justices sitting in Lunacy refused to reappoint 
the new trustees. 

(2) Where one of two trustees became lunatic, & 
the continuing trustee, under a power for that 
purpose, duly appointed two new trustees, the 
ct. made an order, under Trustee Act, 1850 
(c. 60), s. 20, appointing the continuing trustee & 
one of the new trustees, in whom, jointly with the 
lunatic, the legal estate in certain mtged. property 
was then vested, to convey, in the place of the 
lunatic, to themselves & the other new trustee.— 
Re Vicat (1886), 33 Ch. D. 108; 55 L. J. Ch. 
843, n.; 54 L. T. 891; 34 W. R. 645, L. JJ. 
Annotations :—As to (1) Apld. Re Dewhirst’s Trusts (1886), 





a D. 416; Re Gardincr’s Trusts (1886), 33 Ch. D. 
Oe e 
13851. ———.]—I., one of the three trustees 


of the will of D. became incapacitated, by para- 
lysis, from transacting business. Under a power 
in the will to appoint a new trustee in case of the 
incapacity of any trustee, the other trustees X., 
& Y., by deed appointed S. to be a new trustee in 
the place of I. <A petition was then presented to 
the Ch. Div. asking for the appointment of S., 
as a trustee of the will, together with X., & Y., 
in place of I. & X. & Y. & for an order vesting the 
trust property in X., Y., & S.:—Held: there was 
no jurisdiction to re-appoint the trustees for the 
purpose of making the order; (2) I., was a person 
of unsound mind within Trustee Act, 1850 (c. 60), 
& leave must be given to amend the petition by 
intituling it in lunacy & praying for the appoint- 
ment of a person to convey the trust estate in the 
place of I. 

The former trustee is paralytic & is unable 
through infirmity of mind to manage his own 
affairs. He is therefore of unsound mind though 
not strictly a lunatic, &, that being so, a vesting 
order can be made under another sect. [of Trustee 
Act, 1850 (c. 60)] for transferring the estate to the 
new & the continuing trustees (Corron, L.J.).— 
Re DEwuirst’s Trusts (1886), 33 Ch. D. 416; 
= e J. Ch. 842; 55 L. T. 427; 85 W. R. 147, 
Annotations :—As to (2) Folld. Re Martin’s Trusts, Land, 

Marin ee Maths (ish Sey De on ence 

Mentd. Re Gardiner’s Trosts (1886), "33 Ch. D. 590: 

3 


Re Hulme’s Trusts (1887), 57 13; Re Stocken’ 
Settlmt. Trusts, [1893] WN . 203. : 


1352. ———.]—The property comprised in 
a settlement consisted of money lent upon a 
J -——VOL. XXXITI. 
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mtge. of freeholds vested in the two surviving 
trustees, & of a sum of Consols standing in their 
names. One of these two surviving trustees was 
a lunatic, & the other was resident out of the 
jurisdiction ; & under a power in the settlement 
two persons were appointed new trustees in their 
places. Upon a petition by these two new trustees 
& by all the beneficiaries praying for an order 
reappointing the new trustees as trustees of the 
settlement, & vesting in them the trust property. 
The ct. declined to reappoint the new trustees, 
but under Trustee Act, 1850 (c. 60), s. 3, vested 
the lands subject to the mtge. in the new trustees, 
& under Trustee Act, 1850 (c. 60), s. 5, vested the 
mtge. debt & the right to call for a transfer of the 
Consols in the trustee of sound mind resident out 
of the jurisdiction, &, it appearing that he was out 
of the jurisdiction, vested the mtge. debt & the 
right to call for a transfer of the consols in the new 
trustees.—Re BATHO (1888), 39 Ch. D. 1893; 58 
L. J. Ch. 32; 59 L. T. 882, L. JJ. 


(c) Vesting Funds in Beneficiaries. 

1853. Whether court has jurisdiction—Refusal of 
sane trustee.|—-There were three exors. of the 
surviving trustee of a settlement. One of them 
was a lunatic. The other two, when requested 
by the person who was absolutely entitled to some 
shares which were included in the settlement to 
transfer the shares to him refused to do so :— 
Held: (1) there was no jurisdiction under Trustee 
Act, 1850 (c. 60), s. 24, to make an order vesting 
the shares in the person absolutely entitled to them 
but it would be necessary to present a petition 
entitled in lunacy. 

(2) Even if the lunatic exor. had been of sound 
mind, the refusal of two of the exors. to make the 
transfer would not have given the ct. jurisdiction 
under Trustee Act, 1850 (c. 60), 8s. 24, to make a 
vesting order.—Re NICHOLL’s Trusts (1870), 22 
L. T. 8323; 18 W. RR. 448, L. J.3 subsequent pro- 
ceedings, sub nom. ke WHITE, 5 Ch. App. 698, L. JJ. 

1354. -'—One of the three exors. of a 
surviving trustee of canal shares was of unsound 
mind, & the other two, when applied to by the 
persons absolutely entitled to the shares, declined 
to do anything :—Held: an order could be made 
vesting the right to transfer the shares in the 
persons beneficially entitled.—Re WHITE (1870), 
5 Ch. App. 698; 23 L. T. 387, L.JJ.3; previous 
proceedings, sub nom. fe NICHOLL’s TRUSTS, 22 
L. T. 323, L. J. 

Annotation :—Folld. Re Wacher (1882), 22 Ch. D. 535. 
.|— See, also, Sub-sect. 1, B. (6) i., ante. 








(d) Master in Lunacy. 


See, now, Trustee Act, 1925 (c. 19), s. 54, 
Lunacy Act, 1890 (c. 5), ss. 116-130; Lunacy 
Act, 1891 (c. 65), s. 27 (1). 

1355. Whether administration & management of 
estate—Lunacy Act, 1891 (c. 65), s. 27 i a 
appointment under a power vested in lunatic.]— 
By virtue of above sub-sect. a Master in Lunacy 
when, under Lunacy Act, 1890 (c. 5), s. 128, 
appointing a person to exercise a power of 
appointing new trustees which is vested in a 
person lawfully detained as a lunatic, has juris- 
diction also, under Lunacy Act, 1890 (c. 5), 8. 129, 
to make an order vesting the trust property in the 
new trustees when appointed.—Re FULLER, 
[1900] 2 Ch. 551; 69 L. J. Ch. 738; 83 L. T. 208; 
49 W. R. 90, L. JJ. 

Annotation :—Distd. Re Langdale, (1901) 1 Ch. 3. 

1356. —— Appointment not made by 

court.|—A Master in Lunacy has not jurisdiction 


Q 
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Sect. 10.—Truste: Sub-sect. 2,°A. (d), B. & C.; 
sub-sect. 8, A., B.,C.& D.; sub-sect.4. Sects. 
11, 12,18 & 14: Sub-sects. 1 & 2, A.] 


to make a vesting order as to trust propert 
which, new trustees having been already appointed, 
remains vested in the old trustees, one of whom 
is a lunatic. A vesting order in such a case is 
not part of the administration or management of 
the lunatic’s estate within above sub-sect., which 
confers jurisdiction on a Master.—Re LANGDALR, 
{1901} 1 Ch. 3; 70 L. J. Ch. 88; 83 L. T. 451; 
49 W. R. 177; 45 Sol. Jo. 78, L. JJ. 


B. Service of Petition. 

See Rules in Lunacy, 1892, rr. 57-59. 

1857. On committee of lunatic’s estate.|}—A 
petition for an order vesting in new trustees 
property of which a trustee has become lunatic 
ought to be served on his committee.—Re 
SAUMAREZ, Re CARTERET’S SETTLEMENT (1856), 
8 De G. M. & G. 390; 25 L. J. Ch. 5753; 27 
L. T. O. S. 212; 4W.R.658; 44 E. R. 440, L. JJ. 

1358. On lunatic trustee.;—A power of appoint- 
ing new trustees provided that if any trustees or 
trustee should die, or become unwilling or unable 
to act, the trustees or trustee for the time being, 
whether continuing or declining to act, might 
appoint a new trustee or trustees. One of the 
three trustees became of unsound mind, but was 
not so found by inquisition, & the other two 
appointed a new trustee in his room. A petition 
for an order vesting the trust estate in the con- 
tinuing trustees, & the new trustee having been 
presented :—Held: service on the trustee of 
unsound mind was not necessary.—Re East, Re 
BELLWOOD’s WILL Trusts (18738), 8 Ch. App. 
735; 42 L. J. Ch. 480, L. JJ. 


C. Form of Order. 

1359. Lunatic trustee tenant in tail.}—An 
order vesting in any person the estate of a trustee 
tenant in tail, who is of unsound mind, should 
only direct the land to be vested in such person 
for all the estate which the trustee, if sane, could 
convey.—MAs0N v. MASON, fe Mason (1878), 
7 Ch. D. 707; 26 W. R. 565, L. JJ. 


SUB-SECT. 3.—POWERS VESTED IN LUNATIC. 
A. Power of Appointment of New Trustees. 

See Trustee Act, 1925 (c. 19), ss. 41-43, 54, 
Lunacy Act, 1890 (c. 5), ss. 128, 129. 

1360. Power exercised by committee—Under 
order of court—Form of order.J—Re BOWMER 
(1859), 3 De G. & J. 658; 28 L. J. Ch. 618; 33 
L. T. O. 8S. 4; 5 Jur. N.S. 348; 7 W. R. 313; 
44K. R. 1423, L. JJ. 


Annotations :—Folld. Re Shortridge, [1895] 1 Ch. 278. Refd. 
Re A., [1904] 2 Ch. 328. one ai 


1361. Necessity for order.]|—Two 
trustees had power to appoint new trustees of 
stock. One of them became lunatic :—Held: 
the Ct. of Ch. had no jurisdiction to order a 
transfer of the fund into ct. in a suit, but a Peti- 
tion in Lunacy was also necessary.— JEFFREYS v. 
DRYSDALE, Ite DRYSDALE (1861), 30 L. J. Ch. 612; 
41. T.454; 7 Jur. N.S. 667; 9 W. R. 428, L. JJ. 

1362. —— ——— Appointment not made 
under Conveyancing Act, 1881 (ce. 41).)—BRe 
BLAKE, [1887] W. N. 178, C. A. 
Annotation :—Refd. Re Shortridge, [1895] 1 Ch. 278. 

1363. | Extent of order.J]—Where a 
lunatic is donee of a power of appointing new 
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trustees of a settlement, the judge has juris” 
diction, under Lunacy Act, 1890 (c. 5), ss. 128, 
129, to authorise the committee of the lunatic to 
exercise the power on his behalf by appointing 

ersons named in the order to be new trustees 
of the settlement; & where the settlement com- 
prises bank annuities, the order of the judge may 
properly go on to authorise the persons so named, 
upon their appointment as trustees, to call for a 
transfer of the bank annuities into their own 
names, to receive the dividends until transfer, & 
to hold the stock when transferred upon the 
trusts of the settlement.—Re SHORTRIDGE, [1895] 
1 Ch. 278; 64 L. J. Ch. 191; 71 L. T. 799; 60 
J. P. 38; 43 W. BR. 257; 11 T. L. R. 185; 39 


Sol. Jo. 184; 12 R. 81, L. JJ. 
Annotations :—Refd. Re A., [1904] 2 Ch. 328; Re Spurling 
(1909] 1 Ch. 199. Mentd. Re C. M. G., (1898) 2 Ch. 324. 


13864. —— Vesting order added—Juris- 
diction of Master in Lunacy.]—Re FULLER, No. 
1355, ante. 

1365. Jurisdiction of Chancery Division—To order 
transfer of fund into court.|—JEFFREYS v. DRYS- 
DALE, Re DRYSDALE, No. 1361, ante. 

1366. To appoint new trustee.|—-When the 
person having power to appoint a new trustee is 
a lunatic, found so by inquisition, an order 
appointing a new trustee may be made in Ch. 
under Trustee Act, 1850 (c. 60), s. 32.—RHe 
SPARROW (1870), 5 Ch. App. 662; 18 W. R. 1185, 
LC. & L. JJ. 

Annotations :—Retd. Re M., [1899] 1 Ch. 79; Re A., [1904] 

2 Ch. 328. 


1367. —— .]|—Property was left by will to 
trustees in trust for a person for her life, with 
remainder as therein mentioned. In the clause 
providing for the appointment of the trustees the 
power of appointment was vested solely in the 
tenant for life during her life. The tenant for 
life having become lunatic, & one of the trustees 
of the will having died, the Ct. [of Ch.] on the 

etition of the surviving trustee for the time 
bolas & the committee of the lunatic’s estate, 
appointed a new trustee in the stead of the 
trustee who had died.—e Hrapny’s Trusts 
(1870), 18 W. R. 1070. 

1368. ——— Refusal of court to act—In absence 
of committee.|—A tenant for life of trust property, 
with a power of appointing new trustees, was duly 
found lunatic ; but no committee was appointed. 
On a petition being presented, under Trustee Act, 
1850 (c. 60), for the appointment of new trustees 
of the property, the ct. declined to make an order 
in the absence of a committee.—He PARKER'S 
Trusts (1863), 32 Beav. 580; 8 L. T. 378; 
9 Jur. N.S. 998; 11 W. RR. 655; 55 BE. R. 228. 

1369. Jurisdiction in Lunacy—To appoint new 
trustee on making of vesting order.]—-Re Daviss, 
No. 933, ante. 

1370. ——.]—-A settlement contained a 
pore to appoint a new trustee in case any 

rustee should become incapable of acting. A 
trustee became of unsound mind. Upon petition, 
under Trustee Act, 1850 (c. 60), the ct. made an 
order for appointing a new trustee, & empowering 
the continuing trustee to transfer the trust fund. 
—Re COOPER’S SETTLEMENT (1856), 25 L. J. Ch. 
685; 27 L. T. O. S. 267; 4 W. R. 729, L. JJ. 


B. Power to Consent to Appointment of New 
Trustees. 
See Trustee Act, 1925 (c. 19), ss. 41-48, 54, 
Lunacy Act, 1890 (c. 5), ss. 128, 129. 
1871. Jurisdiction in lunacy—Confined to con- 
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of court to dispense with consent of lunatic.}—Re ADAMAON’S TRUSTEES, [1917] 8. C. 440; [1917] 1 8, L. T. 
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sent—Not extended to appointment.|—A will con- 
tained a power of appointment of new trustees 
exercisable with the consent of the tenant for life. 
The trustees having died, the tenant for life, who 
had been found lunatic, presented a petition in 
Lunacy & Ch. by the committee of her estate as 
next friend for the appointment of new trustees : 
Held: there was no jurisdiction in Lunacy to 
appoint new trustees, except to replace a lunatic 
trustee, & the only proper application in Lunacy 
was to ask for an order authorising the committee 
to consent on behalf of the lunatic to an appoint- 
ment of trustees under the power.—Re GARROD 
1885), 31 Ch. D. 164; 65 L. J. Ch. 311; 54 
.1. 291; 84 _W. R. 157, L. JJ. 
Annotation :—Reld. Re A. (1904), 73 L. J. Ch. 648. 


C. Powers in Marriage Settlements. 


See Lunacy Act, 1890 (c. 5), 8. 128. 

41372. Power exercised by committee—Power of 
advancement—Lunacy of husband.|—A marriage 
settlement contained a power of advancement 
exercisable by the trustees after the death of the 
husband & wife, or at any time previously if they 
or the survivor of them should direct. The 
husband was found lunatic :—Held: under 16 & 
17 Vict. c. 70, s. 137, the ct. had jurisdiction to 
authorise the committee to consent on behalf of 
the lunatic to the exercise of the power.—fe 
NEVILL (1885), 31 Ch. D. 161; 55 L. J. Ch. 435 ; 
54 L. T. 290, L. JJ. 

‘Annotation :—Consd. Re A., [1904] 2 Ch. 328. 

1373. ——- Power of appointment among children 
—Lunacy of Lay Be a marriage settlement 
conferred on the husband & wife a joint power of 
appointment by deed among the children of the 
marriage, & the wife afterwards became a lunatic 
not so found :—Held: the Judge in Lunacy under 
Lunacy Act, 1890 (c. 5), s. 128, had jurisdiction 
to authorise the person appointed under sect. 116 
to exercise the powers of a committee of the 
estate to concur on behalf of the alleged lunatic 
in exercising the joint power of appointment as 
being a power vested in the alleged lunatic ‘‘ in the 
character of trustee.’’—Re A., [1904] 2 Ch. 328 ; 
73 L. J. Ch. 648; 91 L. T. 238; 53 W. R. 2, 


Lith: 
D. Other Powers. 

See Lunacy Act, 1890 (c. 5), as. 128, 129. 

Exercise of powers of tenant for life.|—Sce 
Sect. 5, sub-sect. 7, ante. 

Partition of land.|—See PARTITION. 

Barring entail.|—See Sect. 5, sub-sect. 7, ante. 

i of entailed land.|——See Sect. 5, sub-sect. 7, 
ante. 


Leasing.]—See Sect. 5, sub-sect. 3, anle. 


SUB-SECT. 4.—COSTS. 
See Part XII., Sect. 12, post. 


Srecr. 11.—LUNACY OF LEGAL PERSONAL 
REPRESENTATIVE. 
Lunacy of executor.|=—See ExecutTors, Vol. 


fone pp. 109, 200, 246, Nos. 2331-2350, 3004- 
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1378 i. Generalrule— Death determines 
jurisdiction.}—The death of the lunatic 
determines the jurisdiction in lunacy 
except for certain purposes, as account- 
ing, delivery of property etc.—Re 


NEVINS (1888), 5 Man. L. R. 137.— CAN. 





1378 ii. —— ; 
(EaRz) (1839), 2 I. Eq. R. 169.—IR 
n. Abatement of proceedings b 
ac Foor v. Lesiiz (18 
L. Rh. ‘ 411.— IR. 
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Lunacy of adminis store ns EXECUTORS, 
Vol. XXIII., pp. 167, 168, 191, 200, 246, Nos. 
1836-1840, 2203, 2341-2350, 3004-3006. 


Srcr. 12.—LUNACY OF LIQUIDATOR. 
See Companies, Vol. X., p. 994, No. 6886. 


SrcT. 13.—POWER TO CARRY ORDERS INTO 
EFFECT 


1374. Strict observance of order necessary— 
Order for sale by auction—Sale by private treaty.|— 
The ct. will not carry into effect, after a lunatic’s 
decease, a sale of his estate previously made by 
private contract, there having been only an order 
to sell by public auction.—Re Lorr (1844), 2 
L. T. O. S. 397; 8 Jur. 206, L. C. 

See Lunacy Act, 1890 (c. 5), ss. 119, 124, 333. 

1375. Covenants on behalf of lunatic—Inherit- 
ance subject to debts—Covenant for payment.|— 
Re Fox, No. 1098, ante. 

1376. Covenants for title on conveyance.|-— 
Lunacy Act, 1890 (c. 5), s. 124, enabling the 
committee of a lunatic on his behalf to execute & 
do all such assurances & things for giving effect 
to any order under the Act as the judge directs, 
must be construed as giving the ct. jurisdiction 
to authorise a committee who is selling the 
lunatic’s property under an order in that behalf, 
not only to convey the same on his behalf, but 
also on his behalf to enter into with the purchaser 
the covenants usual & proper in such a convey- 
ance, including the ordinary covenants for title. 
—Re Ray, [1896] 1 Ch. 468; 65 L. J. Ch. 316; 
713 L. T. 723; 60 J.P. 340; 44 W. R. 853; 40 
Sol. Jo. 238, C. A. 

1877. —— Restrictive covenants in conveyance.| 
—Re 8. A. (1906), Registrars’ Library, Lunacy 
Office; cited in Halsbury’s Laws of England, 
Vol. XIX., p. 456, n. 

Form of order on transfer of stock.|-—See Sect. 
8, sub-sect. 2, H., ante. 





Sect. 14.—EFFECT OF DEATH OF LUNATIC. 
SuB-SEcT. 1.—IN GENERAL. 


1378. General rule—Death determines juris- 
diction.|— Re BENNETT, GREENWOOD v. BENNETT, 
No. 1404, post. 

1379. Court requires proof of death—By affidavit. 
—TThe ct. will never act on the allegation of the 
decease of a lunatic without proof of that fact by 
ia ee ans p. FERMOR (1852), 1 W. R. 438, 


SuB-sect. 2.—WHAT ORDERS MADRE. 
A. In General. 


1880. Report by master—Jurisdiction to make 
after death.|— Ha p. ARMSTRONG, No. 545, ante. 


A00Le oJ ——"4te WAY, INU. 1004, post. 
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1380 1. Report by master— Juriadiction 
to make after death.|——Re SINGLETON, 
ae pINGLETON (1858), 8 I. Ch. R. 


}—Re KINGSTON 


com- 
5), 16 
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Sect. 14.—Effect of death of lunatic: Sub-sect. 2, A., 
B. & C. (a) & (b) s sub-sect. 3.] 


1382. Confirmation of report—Made in lunatic’s 
lifetime.|—There is no jurisdiction in lunacy to 
confirm a report made after the lunatic’s death 
approving of an arrangement entered into by the 
committee in his lifetime. Qu.: whether, if the 
report had been made in the lunatic’s lifetime, it 
could have been confirmed after his death. 

It appears to me, to say the least, very doubtful 
whether the master had any authority to make 
any report of this nature after the death (KNIGHT 
Bruce, L.J.).—Re Way (1861), 3 De G. F. & J. 
175; 30 L. J. Ch. 815; 5 L. T. 510; 25 J. P. 
629; 9 W. R. 563; 45 BE. R. 845, L. JJ. 


Annotation :—Consd. Re Bennett, Greenwood v. Bennett, 
[1913] 2 Ch. 318. 


1383. .|—After presentation, but be- 
fore hearing of a petition to confirm the master’s 
report in the matter of a lunatic, the lunatic died. 
The ct. made no order on the petition, refused to 
allow the costs in the absence of the legal personal 
representative, & directed the petition to stand 
over, with liberty to apply as to costs when the 
funds in ct. came to be dealt with.—Re PorPHAM 
(1881), 44 L. T. 323; 29 W. R. 403, L. JJ. 

1384. ——— Made after lunatic’s death.]|—Re 
Way, No. 1382, ante. 

1385. Variation of order.|—Re A. W. (1910), 
Registrars’ Library, Lunacy Office; cited in 
Halsbury’s Laws of England, Vol. XIX., p. 457, n. 

1386. Proceedings commenced in lunatic’s life- 
time—Payment off of mortgage—Whether term 
assigned to attend inheritance or held in trust for 
next of kin.|—Ha p. GRIMSTONE, No. 542, ante. 

1387. Payment of debt.J|—Hxz p. M‘DOUGAL, 
No. 1090, ante. 

1388. Delivery of deeds—Upon report as to heir.] 
—Re PEARSON (1837), Coop. Pr. Cas. 314; 47 
E. R. 523, L. C. 

Orders in nature of administration.|—-See Sub- 
sect. 2, C., post. 








B. Transfer of Property to Representatives. 


1389. General rule.|—-M., a pauper lunatic in 
an asylum at Bethnal Green, but not found 
lunatic by inquisition, became entitled to a small 
fund in ct. An order was made in 1856, on 
petition under Trustee Relief Act, by M., by his 
next friend, directing that he should continue at 
the asylum until further order, &, the guardians 
of the poor of his parish undertaking to maintain 
him there, that £31 a year should be raised out 
of the fund & paid to the guardians in repayment 
of the sums to be expended in his maintenance. 
In 1859 he was removed to the new asylum for 


his county by order of the justices, but without 
any order of the Ct. of Ch. From this time no. 


payments were applied for by the guardians. He 
remained in the county asylum till his death in 
1875. His legal personal representative petitioned 
for transfer of the funds in ct. to him. The 
guardians appeared & claimed maintenance for 
the past time :—Held: (1) the guardians could 
not claim maintenance under the order, which 
ceased to be operative on the lunatic’s removal 


_ 18821. Confirmation of report—Made 
in lunatic’s lifetime.}—Before the con- 
firmation of the master’s report 
appointing a committee of the person 
& estate of a lunatic & propounding a 
scheme for her maintenance, the 
lunatic died :—Held : notwithstanding 
the death, an order should be made, the 


0. No 


exors. of the deceased consenting, 
confi the report & for the dis- 
charge of the committee & the sur- 


render of his bond.—Re GARNER (1901 
] O. L. R. 405 ? 21 Cc. L. TS 240,—. 
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jurisdiction in 
Application for administration order 
proper proceeding. }— 
ct. ceases with the d 

& an order for the distribution of a 
lunatic’s estate will not be made under 
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to a fresh asylum ; (2) any claim for maintenance 
independently of the order was merely a debt of 
the lunatic, payable by his personal representative 
in due course of administration, & the ct. had no 
jurisdiction in the matter to order payment of it, 
but the whole fund must go to the personal 
representative.—Re MARMAN’s TRUSTS (1878), 
8 Ch. D. 256; 88 L. T. 797; 26 W. R. 621, C. A, 
Annotations :—As to (2) Apld. Re Bennett, Greenwood tv. 

Bennctt, [1913] 2 Ch. 318. Refd. Re Harris (1880), 49 

L. J. Ch. 327; Re Webster, Derby Union Grdps. v. 

Sharratt (1884), 54 L. J. Ch. 276. 

1390. Petition by executors—For payment of 
fund paid into court—Service on committee.|— 
A petition presented after the death of a lunatic 
by his exors., for payment of the balance paid 
into ct., must be served on the committee, although 
he has passed his accounts & his security has 
been discharged.—Re WYLpB (1854), 5 De G. M. 
& G. 25; 23 L. J. Ch. 464; 22 L. T. O. S. 298 ; 
18 Jur. 115; 43 BE. R. 777, L. JJ. 

1391. Administration suit instituted—Transfer to 
the cause.|—-Re MARCHANT (1844), 2 L. T. O. S. 
397, L. C. 


C. Order in Nature of Administration of Lunatic’s 
Estate. 


(a) In General. 


1392. No jurisdiction in lunacy.}—Wiaa v. 
TILER (1779), 2 Dick. 552; 21 E. R. 385, L. C. 
Annotation :—Apld. Scammell v. Light (1862), 4 Giff. 127. 

1393. .|}—No jurisdiction in lunacy, after 
the death of the lunatic, to try the question of 
heirship ; but in a case of disputed heirship, the 

ossession was, under the circumstances, given 
the parties reported by the master to be the 
heirs-at-law. A party claiming to be heir to the 
lunatic permitted, after the possession of the 
estates had been given up to the parties reported 
to be the heirs, to inspect deeds & documents 
remaining in the master’s office, which, it seems, 
may be retained till a proper investigation has 
taken place.—Re NORFOLK (DOWAGER DUCHESS), 
oe CLARKE (1822), Jac. 589; 37 E. R. 973, 


Annotations :—Apld. Re Butler (1866), 1 Ch. App. 607. 
Id. Jte Ferrior, Carrow +. Ferrior, Dunn v. Ferrior 
(1867), 3 Ch. App. 175. Refd Carrow v. Ferrior, Dunn v. 
Ferrior (1868), 3 Ch. App. 719. Mentd. He Parsons, 
Stockley v. Parsons (1890), 45 Ch. D. 51. 








1394. -.|—ScAMMELL v. LIGHT, No. 1409, 
post. 
1395. .]— After the death of a lunatic 





there is no jurisdiction in Lunacy to interfere 
between adverse claimants to the real estate of 
the late lunatic, although there is jurisdiction to 
restrain the committee of the estate from taking 
advantage of his position to assert his own claims 
as heir-at-law, or to prejudice the rights of 
adverse claimants. Therefore, where two rival 
claimants had filed bills praying for a receiver of 
the real estates pending the decision of their 
rights, & then presented petitions in Lunacy for 
the appointment of a receiver, the ct. refused the 
application in Lunacy, & also declined to exercise 
its original jurisdiction in Ch. for that purpose, 
upon an interlocutory application in the suits. 
But the ct. made an order in Lunacy for the deeds 


proceedings in lunacy. Under such 
circumstances the committee took, 
under authority of the ct., proceedings 
for the administration of the estate by 
applying for an administration order, 
which was granted.—He BRILLINGER 
(1871), 3 Ch. Ch. 290.— CAN, 


p. Ascertainment of rights of 
next of kin.}—Ex p. GILBER' ? 
1 Ball & B, 297.—IR. saa 


)» 
CAN. 


lunacy — 


The control of a 





eath of the lunatic, 
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to be retained in the master’s office for inspection | subject to orders in lunacy.]|—Under orders in 


by the claimants.—Re FERRIOR, CARROW v. 
FERRIOR, DUNN v. FERRIOR (1867), 3 Ch. App. 
175; 37 L. J. Ch. 571, n.; 
W. R. 298, L. J.; subsequent proceedings (1868), 
3 Ch. App. 719, L. JJ. 
Annotations :—Reld. Re Hinchliffe (1894), 64 L. J. Ch. 76; 
jie Strachan, [1895] 1 Ch. 439. 
itis .|—He MARMAN’s Trusts, No. 1389, 
ane. 





(6) Particular Orders. 

1897. Funeral expenses—No committee of person 
or estate—-No ready money available.|—Lunatic 
died without leaving ready money to pay the 
expenses of his funeral, & of whose person or of 
whose estate there was no committee. The heir- 
at-law, who was one of the next of kin, petitioned 
that a sufficient sum belonging to the lunatic 
should be paid out of ct. for such purpose; but 
the ct. directed the persons with whom the 
lunatic had resided to proceed with the funeral & 
ordered the petition to stand over. 

A petition for this purpose is necessary; a 
warrant from the Lunatic office is not sufficient.— 
Re TOWNSEND (1852), 21 L. J. Ch. 747; 18 
L. T. O. S. 231, L. JJ. 

1398. Whether mortgage term assigned to attend 
inheritance—Or held in trust for next of kin.]— 
Ex p. GRIMSTONE, No. 542, ante. 

1399. Payment of debt established at law— 
Petition for payment in lunatic’s lifetime.|—Kz p. 
M‘Dovuaat, No. 1090, ante. 

1400. Possession of lands—Given to those re- 
ported by Master to be heirs—Special circum- 
stances.|—-Re NorFroLK (DOoWAGER DUCHESS), 
Lz p. CLARKE, No. 1393, ante. 

1401. Transfer of real estate to heirs—Estates in 
possession of committee—Possession given by 
court.|—A lunatic was found by the ct. to be 
seised in fee of certain real estate, & certain 
persons were found to be his heirs. On his death 
intestate :—Held: (1) the committee of the 
person who had been put by the ct. into posses- 
sion of certain part of the real estate must deliver 
possession thereof to the heirs so found, but with- 
out prejudice to any question of title, & could 
not retain possession as an adverse claimant ; 
(2) the ct. could not order the committees of the 
person & estate to deliver possession of other part 
of the estate, which the committee of the person 
had taken possession of claiming adversely to the 
heirs, & the committees were not accountable in 
Lunacy for rents accrued since the death of the 
lunatic ; (3) the ct. could not, under its general 
jurisdiction, order a solr. to account for rents so 
accrued & received by him as solr. for the com- 
mittee of the estate-—Re BuTLER (1866), 1 Ch. 
App. 607, L. JJ. 

Annotations :—As to (1) Consd. Re Ferrior, Carrow vt. 


Ferrior, Dunn v. Ferrior (1867), 3 Ch. App. 175. Aa to 
(2) Consd. Carrow v. Ferrior, Dunn v. Ferrior (1868), 


3 Ch. App. 719. 

1402. Possession taken by committee 
adversely to heirs.|.—Re BurLer, No. 1401, ante. 

1403. Payment out of fund in court—Fund re- 
presenting land in settlement—Disentailing deed.|— 
A fund in ct. in a lunacy, the lunatic being dead, 
represented land in settlement. A deceased 
tenant in tail had created a base fee :—Held: the 
fund could not be paid out to the persons claiming 
through him, except upon the production of a 
deed enlarging the base fee.—Re REYNOLDS 
a 3 Ch. D. 61; 35 L. T. 293; 24 W. R. 991, 


1404, Surplus income accrued since last payment 
to persons entitled—In hands of committee—Not 








lunacy the net surplus income of a lunatic’s 
estate, after providing for the maintenance of the 


18 L. T. 65; 16° lunatic & other allowances, was ordered to be 


paid to her daughters in certain shares. At the 
death of the lunatic the committee of her estate 
had in his hands certain moneys representing net 
surplus income received by him since the last 
payments made by him to the daughters, which 
he subsequently paid over to the administrator 
with the will annexed of the lunatic. These 
moneys were claimed by the daughters as due to 
them under the orders in lunacy :—Held: (1) the 
death of the lunatic determined the jurisdiction 
in lunacy & (2) the moneys in the hands of the 
administrator were not therefore payable to the 
daughters under the orders in lunacy, but formed 
part of the corpus of the lunatic’s estate & were 
applicable according to the provisions of her will. 
—Re BENNETT, GREENWOOD v. BENNETT, [1913] 
2 Ch. 318; 82 L. J. Ch. 506; 109 L. T. 302, 

1405. Stop order—Against funds payable to next 
of kin.|—Re AUBEREY (1836), 1 H. & Tw. 215; 
47 HK. R. 1390. 

1406. Restraint of committee—From prejudicing 
rights of adverse claimants.|—Re FERRIOR, CARROW 
v. FERRIOR, DUNN v. FERRIOR, No. 1395, ante. 

1407. Account of rents—By solicitor of com- 
mittee—Under general jurisdiction over solicitors.| 
—Re BuTLER, No. 1401, ante. 

Payment of creditors—For maintenance.|]—Sce 
Sect. 2, sub-sect. 3, EK. (6), ante. 

See, also, Sub-sect. 3, post. 


SUB-SECT. 3.—POSITION OF COMMITTEE. 

1408. Whether accounts ordered—In lunacy— 
Expenditure during lifetime of lunatic.|—After the 
death of the lunatic, his personal representatives 
cannot, by petition to the Lord Chancellor sitting 
in Lunacy, obtain from the committee of the 
person an account of his expenditure of the 
allowance for maintenance. Semble: such an 
account may, under some circumstances, be 
obtained by a bill in the Ct. of Ch_.—GROSVENOR 
. RAX (1833), 2 Knapp, 82; 12 HK. R. 410, 
Annotations :—Apld. Scammell v. Light (1862), 4 Giff. 127. 

Consd. Re French (1868), 3 Ch. App. 317. Refd. Strang- 

wayes v. Read, [1898] 2 Ch. 419. 

1409. ———- ——— ———.|—The jurisdiction of the 
Lord Chancellor in Lunacy does not extend to the 
administration of assets, & in a suit to administer 
the estate of deceased lunatic an account will be 
taken against the committee as to his dealinys 
with the estate during the lunacy.—ScCAMMELL v. 
LicHtT (1862), 4 Giff. 127; 1 New Rep. 83; 32 
L. J. Ch. 538; 7L. T. 414; 8 Jur. N.S. 1122; 
11 W. R. 83; 66 EB. R. 648. 

1410. —— Rents accrued since death of 
lunatic.;—Re Butter, No. 1401, ante. 

1411. & a ae Ra com- 
mittee or receiver of the estate of a lunatic is not 
accountable in the lunacy, in his character of 
committee or receiver, for rents & profits received 
by him after the lunatic’s death; & consequently, 
where the committee or receiver has made default, 
his surety is not liable in respect of any such 
receipts.— He WALKmR, [1907] 2 Ch. 120; 76 
a Ee Ch. 580; 96 L. T. 864; 651 Sol. Jo. 482, 

1412. ——- In Chancery—Expenditure during 
lifetime of lunatic.|——GrRosvENOR v. Drax, No. 
1408, ante. 
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Sect. 14.—Effect of death of lunatic: Sub-sect. 4, 
A.&B. Sects.15&16. Part XI. Sect. 1: 
Sub-sect. 1, A. & B.; sub-sect. 2, A.] 


SUB-SECT. 4.—RETENTION AND INSPECTION OF 
DOCUMENTS. 
A. Retention. 


1413. For inspection by claimants to lunatic’s 
estate.]|—te NORFOLK (DOWAGER DUCHESS), Ex p. 
CLARKE, No. 1393, ante. 

1 .|— Re FERRIOR, CARROW v. FERRIOR, 
DUNN v, FERRIOR, No. 1395, ante. 

1415. By committee — Till discharge.]—The 
committee of a lunatic obtained an order giving 
her liberty to make the lunatic co-pltf. with 
herself in an action. The order was based on an 
affidavit by the committee, which exhibited a 
case for the opinion of counsel & his opinion 
thereon. The affidavit was filed, but the exhibits 
were retained by the committee. The lunatic 
died before the action was decided, & her exor. 
desired to have all documents affecting her handed 
over to him, & also to have inspection of the 
exhibits :—Held: any person entitled to see an 
affidavit was entitled to see exhibits referred to 
therein; the rights of the lunatic had been 
affected by the affidavit, & the committee must 
produce the exhibits for inspection; but the 
committee was entitled to retain documents in 
the nature of vouchers until she was discharged. 
—Re HINCHLIFFE, [1895] 1 Ch. 117; 64 L. J. Ch. 
76; 71 L. T. 5382; 43 W. R. 82; 89 Sol. Jo. 25; 
12 KR. 33, LC. & L. JI. 


Annotations :—Mentd. Sloane v. Britain S.S. Co., [1897] 
1 Q. B. 185; Carter v. Roberts, [1903] 2 Ch. 312. 





B. Inspection, 


Pi generally, DISCOVERY, Vol. XVIII, pp. 38 
el seq. 


LUNATICS AND PERSONS oF UnsounpD MIND. 


1416. Of will—Arrangements for funeral.]/— 
The will of a deceased lunatic, which had been 
deposited in ct., ordered to be opened with a view 
to arrangements for the funeral.—Re MONTAGUE, 
Ex p. FARRAR (18388), 2 Jur. 462, L. C. 

1417. ——— Expenses of funeral.|—Re Towns- 
END, No. 1397, ante. 

Documents in custody of court.|—See Dis- 
coveRY, Vol. XVIITI., pp. 62, 68, Nos. 191-198. 


Sect. 15.—COURT PERCENTAGE, 

See Lunacy Act, 1890 (c. 5), s. 148; Lunacy Act, 
1891 (c. 65), s. 27 (3), Lunacy Rules, 1892, r. 126. 

1418. Lunatic so found—Property in Ireland— 
Percentage paid in Ireland—No further percentage 
payable on transmission of income to England.}— 
Where the property of a lunatic, so found in Eng- 
land, is situate in Ireland, a percentage for adminis- 
tration is payable in Ireland on the whole income ; 
& no further percentage is payable in England 
on income remitted to the English committee of 
the estate for maintenance of the lunatic.—lRe 
GREHAN, [1895] 2 Ch. 12; 64 1. J. Ch. 505; 72 
L. T. 383; 59 J. P. 325; 438 W. BR. 433; 39 Sol. 
Jo. 362; 12 R. 210, L. C. & L. JJ. 

1419. ——- ‘‘Clear annual income ’’—No de- 
duction for legal costs of management.|—He WELD, 
No. 826, ante. 


Secr., 16.—CHAMPERTOUS AGREEMENT. 


1420. Agreement to convey lunatic’s estates— 
When inherited.|—Prrssr v. Perssr, No. 1583, 
post, 


Part Xl1.—Actions, 


Sect. 1.—PARTIES. 
SUB-SECT. 1.—By AND AGAINST LUNATICS 
so Founp. 
A. The Committee. 
See KR. 8. C., Ord. 16, r. 17. 
1421. Committee joint party with lunatic.|— 
ee LANCE (1663), 1 Cas. in Ch. 18; 22 


Annotations :—-Consd. Farnham v. Milward, [1895] 2 Ch. 730. 
Refd. He Townshend’s Settlmt., Townshend v. Robins, 


{1908] 1 Ch. 201. 

1422. ——.|—Re WHITAKER, No. 1035, ante. 

1423. -|— Where an action has been brought 
by the committee of a lunatic, & the lunatic is 
subsequently adjudicated bkpt., the right of 
action vests in his trustee in bkpcy.; & if the 
trustee declines to prosecute the action he cannot 
be added as a deft. against his will. Where he 
has been so added, he is entitled to have the action 
stayed as against him. 

Where a lunatic sues by a committee the Peouer 
practice is that the committee should be added 
as a co-pitf. (Strrnuine, J.).—FARNHAM v. MIL- 
WARD & Co., [1895] 2 Ch. 730; 64 L. J. Ch. 816; 
73 L. T. 4343; 44 W. R. 1385; 13 R. 810. 


Annotations :—Folld. Pe d Qoehens e Settlmt., Townshend 


v. Robins, [1908] 1 Ch. 201. d. Didisheim v. Jiondon 
& Westminster Bank, [1900] 2 Ch. 15. 





PART XI. SECT. 1, SUB-SECT. 1.—A. 


be sued in the county ct. 





1424. .|—Re TOWNSHEND’S (LORD) SETTLE- 
MENT, TOWNSHEND (LORD) v. ROBINS, No. 694, ante. 

1425. .|—In the case of a lunatic the com- 
mittee & lunatic are both made parties, but 
this is not so where a person of unsound mind 
sues by a next friend, & the next friend is not a 
party to the action (EvE, J.).—PINK v. SHAR- 
woop (J. A.) &Co., Urp., [1913] 2 Ch. 286; 82 
L. J. Ch. 542; 108 L. T. 1017. 
Annotation :-—Mentd. Paspati v. Paspati, (1914) P. 110. 

1426. Sanction of court — Before proceedings 
undertaken.]|—Re Nor.ey, No. 869, ante. 

1427. .|— WILKINSON v. WILKINSON, 


No. 145, ante. 

1428. Jurisdiction of Master in 
Lunacy.]—Under Lunacy Act, 1891 (c. 65), 8. 27 
(1) a Master in Lunacy has jurisdiction to autho- 
rise the committee of a lunatic to bring an action 
in the name of the lunatic, in respect of an alleged 
breach of trust by the trustees of a will under 
which the lunatic is a beneficiary, without any 
confirmation of his order by the judge in Lunacy. 
—Re HINCHLUFFE (1895), 73 L. T. 5223; 40 Sol. 
Jo. 82, L. JJ. 

1429. Lunatic defendant to probate actlion—Ap- 
pointment of committee unconfirmed—Stay of pro- 
ceedings pending confirmation—Committee party 


without I. L. T. 223.—IR. 

















appointing a guardian litem or . Action against committee — Re- 
oining his committee..—KELLY v. eiding atacharye of offictal duties— 
& HANNA (1913), 47 Consent of court necessary.J- “~~“"-- 


q. Lunatic defendant in county court 


action.) — A lunatic so found may V ATTERSON 
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to suit in other capacity.|—The ct. will not, whena 
competent party is opposing a will, stay the 
admission of the exors. allegation propounding 
such will, till the appointment of a committee 
of a lunatic next of kin be confirmed, more 
especially such committee being already a party 
to the suit as curator of the other next of kin.— 
TYRELL v. JENNER (1828), 2 Hag. Ecc. 72. 

1430. Lunatic & committee residing abroad— 
Cause of action in England—Registration of com- 
mission in England.]—It is not the practice of 
the ct. to appoint a person resident abroad to be 
guardian ad litem. 

A. was found lunatic in Ireland, & B. was ap- 
pointed his committee there. A. being a deft. 
to a suit in England, an application was made 
that B. might be appointed guardian ad litem: 
—Held: the proper course was to get the Irish 
commission recorded in England, under Infants 
Property Act, 18380 (c. 65), s. 41, & then for the 
lunatic & committee to answer together.—HaART- 
LAND (LADY) v. ATCHERLEY (1844), 7 Beav. 53 3 
13 L. J. Ch. 122; 49 HE. R. 982. 

1481. Death of lunatic—Cessation of interest of 
committee—Power of administrator of lunatic to 
Sa ced action.|—-HARLAND v. GARBUTYT, [1881] 

1432. Bankruptcy of lunatic— After action 
brought by committee—Right of action vests in 
rt eae v. MILWARD & Co., No. 1423, 
ante. | 

Costs—Application for prospective order—Court 
will not entertain—See No. 1608, post. 

——.]—See, generally, Part XII., post. 

Substitution of other committee or party.]— See 
Sub-sect. 1, B, post. 


B. Substitution of Other Committee or Party. 
1433. Appointment of guardian—Lunatic de- 
fendant—Committee a plaintiff.|—SNELL v. IlyaT 
(1756), 1 Dick. 287; 21 BE. R. 279. 
1434. Substitution of new committee—Lunatic 
defendant—Committee also defendant—Refusal to 
act.|—LLoyp v. (1772), 2 Dick. 460; 21 


EK. RR. 348. 
-|\—In « suit to which a lunatic 








1435. 
& his committee were defts., the et. declined, 
before decree, to make an order, on motion, sub- 
stituting a new committee as a deft.—RupD v. 
oa (1849), 3 De G. & Sm. 874; 64 EK. R. 





1436. —— In future proceedings—Death of 
origina] committee after decree.]—After a decree 
in a suit, in which a lunatic & his committee were 
defts., the committee died, & a new once was 
appointed. Ordered, upon motion, that the new 
committee should be named as such in all future 
proceedings in the cause.—LYON v. MERCER 
(1823), 1 Sim. & St. 356; 57 E. R. 143. 

Annotation -—Folld. Bryan v. Twigg (1854), 3 Eq. Rep. 


1437. .|—After a decree in a 
suit in which a lunatic & his committee were 
defts., the committee died & a new one was 
appointed. Ordered upon motion that the name 
of the new committee should be substituted for 
deceased in all future proceedings in this case.— 











BRYAN v. Twiaa (1854), 3 Eq. Rep. 62; 24 L. T. 
O.S. 87; 3 W. R. 42. 

1488. ——— After change of committee.]/— 
Two of defts. in a suit were lunatics, & the same 
three persons had been appointed the committee 
of each of the lunatics. Three other gentlemen 
were afterwards appointed the committee of one 
of the lunatics, & two other gentlemen were 
appointed the committee of the other. Jt was 
ordered, upon motion, that the names of the 
new committee respectively might be substituted 
in future proceedings for the names of the former 
committees.—SAUMAREZ v. SAUMARRZ (1840), 9 
L. J. Ch. 317. 





SUB-SECT. 2.—By AND AGAINST LUNATICS 
Not so Founp. 
A. Next Friend. 

See RX. S. C., Ord. 16, r. 17. 

1439. Right of next friend to act—General rule.} 
— BEALL v. SMITH, No. 485, ante. 

1440. .|—DiIpIsHEim v. LONDON & 
WESTMINSTER BANK, No. 1066, ante. 

1441 For protection of lunatics’ property.| 
—Jurisdiction of the ct. to entertain a suit insti- 
tuted in the name of a person of weak mind by a 
next friend. 

Decree made in such a suit for the protection 
of pltf.’s property, & liberty given to apply in 
Lunacy as to its application.—Lienut v. LIGHT 
(1858), 25 Beav. 248; 53 E. R. 631. 

Annotations :—Folld. Jones v. Lloyd (1874), L. R. 18 Ka. 
265. Refd. Vane v. Vane (1876), 34 L. T. 613; Now 
York Security & Trust Co. v. Keyscr, [1901] 1 Ch. 666. 
1442. Dissolution of partnership.|— 

JONES v. Ltoyp, No. 1119, ante. 

1443. ——— Without sanction of Court in Lunacy.]| 
—DIDISHEIM v. LONDON & WESTMINSTER BANK, 
No. 1066, ante. 

1444. Matters affecting real property.|— 
HALFHIDE v. ROBINSON, No. 1152, ante. 

1445. .|—Under Partition Act, 1876, 
(c. 17), 8s. 6 a person of unsound mind not so 
found by inquisition may, by his next friend, 
be pltf. in an action instituted for the purpose 
of obtaining a sale-—WarttT v. LEACH (1878), 26 
W. BR. 475. 

Annotation :—Consd. Porter v. Porter (1888), 58 L. T. 688. 

1446. Partition.|—A partition action 
may be brought by a person of unsound mind, not 
so found, by a next friend. Where, therefore, 
an action for sale under Partition Acts was brought 

by two tenants in common, one of whom, being 
stated to be of weak mind, sued by the other as 
his next friend, the ct. being of opinion that an 
action in this form being primd facie for his benefit 
could be maintained, refused to strike out his 
name as co-pltf.; but intimated an opinion that, 
at the trial, his request for sale by his next friend, 
assuming that the next friend could effectually 
make a request, could not be acted upon in the 
same way as a request by a person not under 
disability, without the ct. being satisfied that the 
sale would be for his benefit.—PORTER v. PORTER 
































uF eee 18 N.B.R. (2 P.& —Rastk Law Durr v. Bippyu Mvuxui — his wife as next friend, to set aside a 


Daat (1906), I. L 
PART XI. SECT. 1, SUB-SECT. 2.—-A. We Redd 
1439 i. Right of next friend to act— 1441 i. 





RB. 33 Cale. 1094; 10 conveyance of land made by him as 
9,—-IND. 


improvident, etc. :—Held: the action 
be for the protection of the lunatic’s 


For protection of lunatic’s property, not for the disposal of it, was 


General rule.}—-A lunatic may sue  property.}—An action was brought in , properly brought by a next friend. 
through his next friend even though he. nATaG of pltf., a lunatic not so | MasTIN v. MASTIN (1893), 15 P. R. 
not adjudged a lunatic under any law. found, confined in # public asylum, by { 177.—CAN. 
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Sect. 1.—Parties: Sub-sect. 2, A. & B. (a), 

& (c).) _— 
(1888), 87 Ch. D. 420; 58 L. T. 688; 36 W. #. 


580, C. A. onerenre 
} — . Didisheim 7. London & Westm nste 
a 11900] yan 15; New York Security & Trust Co. v. 


, {1901} 1 Ch. 666 : 

eed ieee J—(1) An action for the . 

covery of land may be brought, a arte 8. ee 
1883, Ord. 16, r. 17, by the next friend of a person 
of unsound mind not so found by quisit 

& a writ issued in such an action by the next 
friend, in the name of the person of unsound mind, 
‘ ree here the ct. is of opinion on the facts of 
the case that such action is not a beneficial one to 
the lunatic pltf., it will be stayed by the ct. on 
that ground.—-WATERHOUSE U. Worsnopr (1888), 
69 L. T. 140. ac Wiles Se ie 

ion I—2 . Didisheim v. Lo 

eT eatintnates Bank, (ivo0 19 Gh. 15. 

1448. Only if beneficial to lunatic.|/— 
PortTeR v. Porter, No. 1446, ante. 

1449, —J—NEW York SeEcukiry & 
Trust Co. v. KEYSER, No. 1082, ante. 

Stay of proceedings if not beneficial.]- 
See Sect. 4, post. 

1450. Liability of next friend—For improper 
interference-——Costs of proceedings.|—-M. filed a bill 
as next friend of P., whom he alleged to be of un- 
sound mind. An application in lunacy was 
directed, & P.’s sanity was established. P. there- 
upon applied to have the bill taken off the file, 
which was ordered, but without any directions as 
to costs. P. moved the Ct. of Appeal to vary 
this order by directing the next friend to pay his 
costs as between solr. & client, & deft. moved to 
vary it by inserting a direction for the next friend 
to pay her costs:—Held: P. was entitled to 
indemnity against all consequences of the suit 
having been instituted in his name, & M. must 
pay P.’s costs as between solr. & client of the 
application to the ct. below, & of P.’s appeal 
motion, & must pay deft.’s costs of the suit as 
between party & party, including the costs of 
motions in the ct. below & on appeal.—PALMER 
v, WALESBY (1868), 3 Ch. App. 732; 37 L. J. Ch. 
612; 19 L. T. 1; 16 W. R. 924, L. JJ. 
Annotations :—Refd. Nurse v. Durnford (1879), 13 Ch. D. 

764; Andrews v. Barnes (1888), 39 Ch. D. 133. 

To justify interference.|—-BEALL v. 
SmitTu, No. 485, ante. 

——— To make discovery of documents.]—Sce 
ae Vol. XVIII, pp. 61, 62, Nos. 182, 

1452. Next friend not a party.]|—PINK v. SHAR- 
woop (J. A.) & Co., Lrp., No. 1425, anie. 

1453. Who may be next friend—Wife—Action 
for debts due to lunatic—Payment out of money 
in court.|—The wife of a lunatic who has no com- 
mittee has a sufficient implied authority to sue 
in the name of the lunatic for debts due to him. 
Ph v. SLADE (1838), 7 Dowl. 22; 2 Jur. 




















1448 i. —— Only tf beneficial to 
unatic.}-—-PRANSUKHRAM DINANATH ¥. 


P, R. 550.—CAN. 
3AL LADKOR (1898), 1. L. R. 23 Bom. 
53.—IND, 


_b. Whether 
ticulars.) — The 
t. Jurisdiction of court to appoint— 
Then exercised.}—PALMER v. M*'NAMEE 
'910), 44 he L. a 112.— IR. 


a. Action by next friend — Lunatic 
Uy replaced.|\—Where a person of 
wound mind sues by a next friend, 
© usual precipe order that ptf. do 
oduce is proper & is sufticiently 
eyed by the affidavit of the next 


solvency 


friend.—TRaviss v. Bri (1881), 8 


security required—Par- 
J next friend of an 
idiot is not required to establish his 

or give security. 
however, inthe bill, the description & 
residence of the next f 
given, the secretary ordered an amend- 
ment to be made within a week giving 
the residence & description, or deft. to 
be entitled to security.—SHARP »v. 
can (circa 1865), 2 Ch. Ch. 244,— 
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1454. —— —— ae aks pays 
rought by the wife of a lunatic, not 560 
haere someon in his name, for the re- 
covery of a debt, deft. paid the money into ct. 
The ct. made absolute a rule for payment of the 
money out to the wife.—GLEDDON Uv. 
(1860), 9 C. B. N. 38. 367; 142 EB. R. 
nom. GLIDDON v. TREBLE, 30 L. J. ©. P. 160. 
Annotation ‘Rela, aa », London & Westminster 
“7" * Ch. 10. 


tows Foreign curator ee administrateur 
rovisoire—Domiciled & resident ~“~ 
‘ie give security for costs.|—-DIDISHEIM v. LONDON 
& WESTMINSTER Bank, No. 1066, ante. ; 
Power to sign liquidation petition.}—See BANK- 
RuptTcY, Vol. IV., p. 30, No. 248. 


B. Guardians ad litem. 
(a) Who May be Appointed. 


See R. S. C., 1883, Ord. 16, r. 17; Ord. 55, 
r. 27, 

1456. Who may be appointed—Person abroad. }|— 
HARTLAND (LADY) v. ATCHERLEY, No. 1430, ante. 

1457. Solicitor — Official solicitor.|—The 
solr. of the suitor’s fund appointed, under Ord. 28, 
of Oct. 26, 1842, guardian ad litem of a lunatic 
deft. not so found by inquisition.—M‘KEVERAKIN 
uv. Cort (1844), 7 Beav. 347; 49 H. R. 1099. 

1458. ——- ———- ——_.]—-(1) It is not absolutely 
necessary in the case of a deft., a lunatic, but not 
found so by inquisition, that the solr. to the 
suitors’ fund should be appointed his guardian 
for the purpose of his appearing to & answering 
pltfs’. bill, but any other solr. may be appointed 
his guardian who will undertake the duty of 
appearing to & answering the bill for the party. 

(2) In the present case the solr. of the wife was 
appointed the guardian of the husband on the 
production of an affidavit showing that the hus- 
band had no interest adverse to the wife.—BIp- 
DULPH v. CAMOYS (LORD) (1846), 9 Beav. 548; 
7L. T. O. 8S. 3387; 50 EB. R. 455; sub nom. Bip- 
DULPH Vv. DAYRELL, 15 L. J. Ch. 320. 

Annotation ese to (1) Refd. Russell v. Welker (1851), 1 


L. T. 0. 8. 24 
Relatives declining to act.) 





1459. 
—Deft. in a suit was a person of unsound mind, 
& his relations declined to act as guardians. An 
application that the solr. to the suitors’ fund might 
be made guardian ad litem, granted.—PALMER v. 
LONGLAND (1853), 21 L. T. O. S. 180. 

1460. ——- ——_ |—Eapy v. ELspon, 
{1901] 2 K. B. 460; 70 L. J. K. B. 701; 84 
L. T. 615; 49 W. R. 595; 45 Sol. Jo. 520, C. A. 




















1461, ——- ——- ——.]—Gi v. GILL, No. 374, 
ante. 
1462. Relatives refusing to act.j|— 


On an application to appoint a solr. guardian ad 
litem, to a deft. of unsound mind, not so found 
by inquisition, the ct. required to be first satisfied 
that no relative would undertake the defence.— 
aia v. PLATEL (1845), 7 Beav. 583; 49 B. R. 


PART XI. SECT. 1, SUB-SECT. 2.— 
B, (a). 


_&. Who may be appointed — Rela- 
tive of lunatic—Huving no adverse 
interest. }—It" must also be shown that 
the ec posed guardian has no intcrest, 
conflicting with that of the lunatic.— 
MCINTYRE v. KINGSLEY (circa 1861), 
1 Ch. Ch. 281,—CAN, 


de ee 


———.}-—-Deft. being of 
unsound mind, though not so found 


Where, 


riend were not. 


}— Re Bath 


paver eae 
8. 





Part XI,—AcTIONS. 











463. —— -.|—BIDDULPH v. CAMOYS 
mD), No. 1458, ante. 
1464. -|—Where the sole surviving 


stee of a fund had become imbecile, & a bill 

vas filed by the parties interested in the fund, 

» ct. refused to appoint his nephew, who acted 

the family solr., guardian ad litem for the pur- 
jose of putting in the answer of the trustee & 
mitting an incumbrance by one of the cestuis 

e trust of which the trustee had had notice, 

1ough his only sister & nearest relative was also 
 becile & paralytic.—PATRICK v. ANDREWS 
'1852), 22 L. J. Ch. 240; 20 L. T. O. S. 197; 1 

R. 96. 

1465. —— Relative of lunatic—Co-defendant— 
‘Having no adverse interest.|—-Where a deft. was 
a lunatic, not so found by inquisition, the ct. on 
the application of pltf. appointed his brother, 
who was a co-deft., but had no adverse interest, 
his guardian ad litem.—BONFIELD v. GRANT (1863), 
11 W. R. 275. 

1466. ——- ——- ——— ———.]—- Where an aged 
deft. in a suit was imbecile, & incapable of attend- 
ing to business, his son, a co-deft., but whose 
interest in the subject-matter of the suit was not 
adverse to that of his father, was appointed his 
guardian ad litem.—NEWMAN v. SELFE (1863), 8 
L. T. 487; 11 W. R. 764. 


(6) Appointment in Default of Appearance. 

See R.S. C., Ord. 13, r. 1. 

1467. Plaintiff obliged to apply for appointment— 
Former practice..—When a writ of summons in 
an action has been served upon a deft. to the 
action, being a person of unsound mind not so 
found by inquisition, in manner provided in that 
behalf by Ord. 13, r. 1, & deft. does not appear, 
the action can proceed, at all events if deft. is 
only a formal party, under Ord. 13, r. 9, as if such 
party had appeared, & it is not imperative on 
pltf. to apply for the appointment of a guardian 
to such deft.—TayLor v. PEpE (1881), 44 L. T. 
514; 29 W. R. 627. 
annotation :—Refd. Furnival v. Brooke (1883), 49 L. 1. 


1468. Judgment signed without application 
~—Judgment set aside.]—Deft., who carried on 
business in the name of a firm apparently con- 
sisting of more than one person, was sued in her 
firm name; the writ was served at her place of 
business upon the manager according to Ord. 9, 
r. 6a; & judgment signed in default of appearance. 
At the time of the service of the writ she was of 
unsound mind & confined in an asylum but this 
was unknown to pltf :—Held: the judgment must 
be set aside, as the writ ought to have & had not 
been served under Ord. 13, r. 1. 

Where deft. is in a lunatic asylum the proper 
Service would be on the keeper of the asylum 
(GRovE, J.).—ForE STREET WAREHOUSE Co. 
v. DURRANT & Co. (1883), 10 Q. B. D. 471; 52 

A Q. B. 287; 48 L. T. 5381; 31 W. R. 765, 





-|—LEAVER v. TORRES 


(1899), 43 Sol. Jo. 778. 
1470. To what proceedings rule applicable- 


by inquisition, the ct. a olnted hi 
» & . ? 5 

SON onandian ag litem, anon a affidavit 
there was no conflict of 

6 betwoen the father & son.— 

se BILLING (1872), 6 I. R. Eq. 


moving to have a 


PART XI, SECT, 1, SUB-SECT. 2.— Deven vik fou 


| Proof that person not found lunatic 639.—IR. 


inquisition — N ecessity for.] — In 


appointed to a person of unsound mind, 
it must be shown that he has not been 
s0 found by inquisition.—CRAWFORD v. 
Ht ae (circa 1855), 1 Ch. Ch. 70.— 


Clear proof of lunacy required 
nd by inquisition.j— 
WATSON v. KNILANS (1874), 22 W. JK. 


h. —— Affidavit of party to suit.) 
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Originating summons.|——-The procedure for the 
appointment of a guardian litem of @ lunatic 
deft. not so found by inquisition, provided by 
Ord. 13, r. 1, is applicable to proceedings com- 
menced by an originating summons.—Re PEPPER, 
PEPPER v, PEPPER (1884), 53 L. J. Ch. 1055; 50 
L. T. 580; 32 W. R. 765. 

1471. Lunatic respondent in divorce petition 
—Petitioner suing in forma pauperis.]—Where a 
resp., in a suit for dissolution of marriage 18 a person 
of unsound mind not so found by inquisition, it 
is incumbent upon petitioner, even though suing 
in formd pauperis to apply for an order that some 
proper person be assigned guardian of resp.— 
GILES v. GILES, [1900] P. 17; 69 L. J. P. 26; 81 
L. T. 823; 48 W. R. 288. 
Annotations :—Refd. Paspati v. Paspati, [1914] P. 110. 

Mentd. Bullus v. Bullus (1910), 102 L. T. 399 ; De Gasquet 

James v. Borwin (Duke of Mecklenburg-Schwerin) (1914), 

30 T. L. R. 3293 Myers v. Myers, Carpendale, Radford & 

Thom, [1918] P. 260; B. v. B., [1924] P. 176. 





(c) Other Cases. 

See Rt. S. C., Ord. 16, r.17; Ord. 55, r. 27. 

1472. Infant of unsound mind—Appointment by 
Court of Chancery.|—A guardian to an infant 
deft. of unsound mind, not so found by inquisis 
tion, should be appointed by the Ct. of Ch., & not 
under the jurisdiction in Lunacy.—Pipcock v. 
BovuLTBEE (1852), 2 De G. M. & G. 898; 22 
L. J. Ch. 611; 20 L. T. O. S. 267; 42 B. R. 1123 ; 
ee PIDDOCKE v. BOULTBEEK, 1 W. lt. 101, 

1473. How appointment obtained—Motion ex 
parte—Supported by affidavit of fitness.|—-In a suit 
commenced by summons, for the administration 
of the estate of an intestate, against the adminis- 
tratrix & her husband, the husband became 
lunatic, though not so found by inquisition, & 
the ct.,on motion ex p., supported by affidavit of 
fitness, appointed a guardian ad litem.—Rfe 
OSBALDISTON’S ESTATE, OSBALDISTON v. CROW-~ 
THER (1853), 1 Sm. & G. App. xii; 20 L. T. 
O.S. 322; 1W. R. 255; 67 HK. R. 13828. 

1474. Reference in chambers—Evidence of 
service—Nature of claim explained to lunatic.|— 
Where a deft. is of unsound mind & confined in 
an asylum, evidence that she was made aware, 
on the service of the claim upon her, of the general 
nature of the claim, is sufficient to authorise the 
ct. to make a reference into chambers to appoint 
a guardian.—FELLISTON v. SHELDRAKE, CATT v. 
ELLISTON (1860), 2 L. T. 48. 

1475. Power of guardian—To answer on behalf 
of lunatic.|—Pltf. cannot except for insufficiency 
to the answer of a deft. of unsound mind, against, 
whom a commission of lunacy has not issued. 
answering by his guardian.—MICKLETHWAITE Uv. 
ATKINSON (1844), 1 Coll. 173; 3 L. T. O. S. 72; 


63 E.R. 371. 
Annotation :—Expld. Stanton v. Percival (1855), 5 H. L. 

Cas. 257. 

1476. Consent under Leases & Sale of 
Settled Estates Acts.])—Consent to an application 
under 19 & 20 Vict. c. 120, s. 36 may be given on 
behalf of a person of unsound mind not so found 
by inquisition, by a guardian appointed by the 








~~-MAULEVERER 2. 
Jo. Ex. Ir. 47.—IR 


k. Plaintiff becoming lunatic  be- 
tween action & appeal—Guardian for 
purposes of appeal—<Appeal adjourned 
for appointment.}-—MOLONKEY v. LOOBY, 
[1915] 2 I. R. 116.—IR. 


l. Necessity for appointment of 
ardian— Money in court for lunatic— 
equest for payment out by asylum 


guardian ad litem WARREN (1836), 2 
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Sect. 1.—Parties: Sub-sect. 2, B. (c); sub-sect, 3. 
Sect, 2: Sub-sects. 1 & 2.] 


ct. for the purpose.—Re VENNER’s SETTLED 

ESTATES (1868), L. R. 6 Eq. 249; 16 W. R. 1088. 

Annaaon :—N.F. Re Clough’s Estate (1873), L. R. 15 
qd. . 


1477. Sale—Objection by purchaser.]| 
—On a petition presented under 19 & 20 Vict. 
c. 120, s. 36 an order was made for the sale of an 
estate to which A., a person of unsound mind, 
but not so found by inquisition, was entitled for 
life in remainder. <A.’s brother had been pre- 
viously appointed, under sect. 85 of the Act, the 
guardian of A. & of certain infants, for the purpose 
of consenting on their behalves to the application, 
& he was to be at liberty on behalf of the infants 
to consent. The order for the sale was made 
upon hearing counsel for A. by his guardian, & 
the guardian by his counsel consenting. The 
purchaser objected to the title on the ground that 
only a committee properly appointed could con- 
sent on behalf of i :—Held: the objection was 
well founded; & a summons taken out by the 
vendors to compel the payment of the balance of 
the purchase-money, interest, & the costs, dis- 
missed.— fe CLOUGH’S Esrate (1873), L. R. 15 
Kq. 284; 42 L. J. Ch. 898; 28 L. T. 261; 21 
W. RR. 462, L. JI.; subsequent proceedings (1875), 
32 L. T. 194. 
spit way :—Refd. Re Crabtree’s S. FE. (1875), 23 W. R. 








See, now, Settled Land Act, 1925 (c. 18). 

1478. Consent to evidence by affidavit— 
Without sanction of court.|—-PiacotTt v. Toocoop 
(1904), 48 Sol. Jo. 573. 

1479. Lunatic respondent to _ petition./—A 
guardian ad litem appointed to a person of unsound 
mind but not found lunatic by inquisition, who 
was resp. to a petition presented under statutorv 





oy ee nur 206 UIKAVES, €@ GREAT NORTHERN 
ae Co.,23 L. T. 0.8. 53; 2 W. R. 355, L. C. & 


1480. Unsoundness of mind in dispute—Ap- 
polntment irregular—Appointment made dis- 
charged.|—Pltf. & his sister had given a mtge. 
to M., a solr., & the bill was filed against M. & the 
sister to have accounts taken of what —-~ 7 
ae nye auc pinver was alleged to be 
of unsound mind, though not found so by inquisi- 
tion. Pitf.’s solr. did not serve the bill on the 


sister, but by pltf.’s instructions, assumed to act. 
for har antama-l .-- 


— waw sad 


----~  veew @ppullUuent OF & 
guardian ad litem. The appearance & the appoint- 
ment of a guardian were discharged by the Vice- 
Chancellor, on evidence that the sister had suffi- 
cient capacity to authorise a solr. to act for her, 
& that she had authorised M. so to act :—Held : 
whether the capacity of the sister was proved or 
not the order of the Vice-Chancellor was right, 
for the appearance & the appointment of a 
guardian founded on it were irregular.—CaMPs v. 
MARSHALL (1873), 8 Ch. App. 462, L. C. & L. J. 
1481. —— Divorce & Matrimonial Rules, 
r. 196.]—An order ought not to be made under 








superintendent.}—KERR v. 


STEWART Vv ‘ 
(1909), 43 I. L. T. 119,— TR. | AVKRRLL (1835), 4 


wwe wmluit, | 


The ct.’ will at the’ inst 


-—-_oo - 


Ir. L. Rec. N.S. (1887), 12 DP. It. 264.—CAN. 


ayvuuce Of uppointment of guardian— 


LUNATICS AND PERsons OF UnsounD MIND. 


above rule, assigning a guardian ad litem to a per- 
son alleged to be of unsound mind, where there 
is a substantial & bond fide dispute as to the un- 
soundness of mind of the person to whom it is 
proposed to assign the guardian. Qu.: whether 
above rule applies where the person has not been 
found Iinatie he inquisition.— FRY Vv. FRY (1890) 
5. 2 1S pS 501 ; sub num. 3 
Fry, 69 L. J. P. 43; 38 W. R. 615, O. A. 
Anacanon :—Consd. Howell v. Lewis (1891), 61 L. J. Oh. 


1482. Appointment at instance of co-defendant 
—Analogy to R. 8S. C., Ord. 18, r. 1.J—A guardian 
ad litem to deft. may, under circumstances render- 
ing it necessary, be appointed at the instance of a 
co-deft. by analogy to above rule-—Re DAWSON, 
JOHNSTON a. HWitrr ft 22a\ AY om, ™ awry 58 
ua. J. UD. 1543 37 W. R. 733. 

1488. Appointment after service of Judgment— 
Fact of lunacy concealed during proceedings.|— 
CuTRUSH v. CUTBUSH (1893), 37 Sol. Jo. 685. 

1484. Death of guardian—Appointment of new 
guardian—Special application.}|— Where a guardian 
ad litem of a person of unsound mind, though not 
so found by inquisition dies, a special application 
is necessary to obtain the appointment of a new 
guardian, & an appointment by an order of course 
is irrecnlar —N Smitu (1843), 6 Beav. 


—- -—w—w 
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4485. Discharge of guardian-—— Recovery of 
lunatic.|—BLYTH v. GREEN, [1876] W. N. 214. 
Annotation :—Refd Dunn v. R. (1900), 44 Sol. Jo. 731. 

1486. Application by motion.|— 
DUNN v. R. (1900), 44 Sol. Jo. 731. 








SuB-SECT. 3.—FoOREIGN CURATOR OR TUTEUR. 


o— receive property -. 

_ appointed in Scot- 

1anda to a person found lunatic there, can recover 

& give a good discharge for personal property of 

the lunatic in this country.—ScoTT v. BENTLEY 

(1855), 1 K. & J. 281; 38 Eq. Rep. 428; 24 1. J. 

Ch. 244; 25 L. T. O. S. 114; 1 Jur. N.S. 394; 
3 W. R. 280; 69 EK. R. 464. 

Annotations :—Consd. Re Garnier (1872), L. R. 13 Eq. 632. 

Expld. Re Barlow’s Will (1887) 2&4 fm Th 907% Re Brown, 

Ta ares = 5 ¢ Akl Ve ona: almers, 

minster Bank, [1900] 2 Ch. 15 pope hiery Being 





Guthrie, {1900] 1 Ch. 80. 
(1871), 19 W. R. 796; New York Security & Trust 
Co. v. Keyser, [1901] 1 Ch. 666. 

1422 = Sota Us ~ junatic & 
ee Te | No. 1276, 

ante. 
1489. —— No locus standi against English com- 


mittee—Bankruptcy proceedings—Rescission of re- 
ceiving order.|—Re AyTOUN, Ha p. ROBERTSON 
DUNHAM (1901), 86 L. Jo. 407. 

1490. ———- ——— |—Re R.S. A., No. 870, 
ante. 

1491. Administrateur provisoire or tuteur—Re- 
covery of property of lunatic—Application in own 
name—Without joining lunatic.|—THIERY  v. 
CHALMERS, GUTHRIE & Co., No. 1278, ante. 

1492. ——- ——- —— -——.]—DIDISHEIM v. 
LONDON & WESTMINSTER BANK, No. 1066, ante. 











re 





PART XI. SECT. 1, SUB-SECT. 3. 
p. Curator bonis — Right to coni- 


awww 


nee of pitf. | & ratification by guardian.|—DAvis v. romise claim.j—Scotr v. CRaiG’s 
appoint & guardian ad litem to a | REYNOLDS (1909), 11 W. L. R. 288.— {EPRESENTATIVES (1897), 24 R. (Ct. 
lunatic deft. out of tho jurisdiction ; ‘ of Sess.) 462: 34 So, L. BR. 804; 4 


but if necessa ‘ 
to pitino er oat ie direct a reference 


0. Notice of appointment of guardian 
~Neceasity for.|—W AaRNOOK v. PRIEUR 


s. L. T. 264.—SCOT. 
q. ——.] — The ct. recomniand tho 


Part XI.—AcTIONS. 





1498. ——.]—-PELAGRIN v. CouTrs & Co., 
v. MESSEL (L.) & Co., No. 1651, post. 
Right to actas next friend.|—See No. 1066, 


ante. 


Sect. 2.—SERVICE ON LUNATIC DEFENDANT. 
SuB-sECT. 1.—IN GENERAL. 

See R. 8. C., Ord. 9, r. 5. 

1494. Lunatic personally—Ejectment.|—Service 
of a declaration in ejectment upon a lunatic in 
an asylum was held to be sufficient. 

After several unsuccessful attempts to effect 
personal service, a declaration in ejectment was 
left with the tenant’s daughter on May 21, the 
day before the term. A letter from the tenant’s 
attorney, dated May 24, was received on May 25, 
by the attorneys of the lessor of pltf., stating 
that the tenant had put the declaration into his 
hands :—Held: sufficient to raise a presumption 
that the declaration reached the tenant on May 21 
& the service was sufficient.—DoE d. GIBBARD 
v. Roe (1841), 9 Dowl. 844; 3 Man. & G. 87; 
3 Scott, N. R. 363; 183 EH. R. 1068. 

1495. ——— Subpewna.|—Deft., who is of un- 
sound mind, but not found so by inquisition, may, 
together with his wife, a co-deft., both of whom 
are residing out of the jurisdiction, be served, by 
order of the ct., with subpoena to appear & answer 
the bill—BippULPH v. Camoys (LoRD) (1846), 
7 Beav. 580; 15 L. J. Ch. 141; 6L. T. 0.8. 429; 
10 Jur. 485; 49 B. R. 1191. 

Annotations :—Refd. Wliston v. Sheldrake, Catt v. Elliston 


(1860), 2 L. T. 48. Mentd. Chaffers v. B : 
Kq. Rep. 639. % Baker (1855), 3 


1496, Notice under Leases & Sale of Settled 
Estates Acts—Interest in property remote.|—The 
service of notice of an intended application under 
19 & 20 Vict. c. 120, on a person of unsound mind, 
not so found by inquisition, who had only a remote 
contingent interest in the property, was dispensed 
with, there being others in the same interest who 
concurred.— Re FRANKLIN’s SETTLED ESTATE 
(1858), 7 W. R. 45. 

1497, ———.]—Fe CRABTREE’S SETTLED 
Estares, No. 1507, post. 

See, now, Settled Land Act, 1925 (c. 18). 

1498. Service in presence of medical 
attendant.|—MorGAN v. JongEs, No. 1515, post. 

1499. ——.]—In the Goods of Surrens, 
N Con post. 

- Committee—Ejectment.|—ANon. (1774), 
Lofft, 401; 98 B. R. 715. 
_ 1501. Citation.]|—Where a person whom it 
18 necessary to cite as interested in the estate of 
deceased is a lunatic, & a committce of his estate 
has been appointed, service of the citation upon 
such committee is sufficient. It is not necessary 
that the lunatic should be personally served in 
the presence of some medical man.—Jn the Goods 
of SURTEES (1859), 28 L. J. P. & M. 89. 

_ 1502. - -|—Whcen a party upon whom a 
citation is to be served is a lunatic, the citation 
should be issued in the usual form, & served upon 
the committee, or if there is no committee, upon 
the next of _kin of the lunatic, or some other 
person on his behalf, & the affidavit of service 
should state the fact of the lunacy, & the manner 
In which the service has been effected.—MOSELEY 
v. BuRNS (1860), 25 J. P. 24, 























appointment of appct. in England 
curator to a lunat,. Agha Dp. TOMiciNE 
Sage (1909), 19 ©. T. R. 1068,— 


PART XI. SECT. 


r. Lunatic personally — Necessity 
for.}--SaNDALL v. GODSOE (1849), 6 
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1503. Servant of lunatic—Ejectment.|—ANoNn. 
(1774), Lofft, 401; 98 H. R. 716. 

1504. Relation of lunatic—EjJectment.]—Judg- 
ment cannot be signed against the casual ejector 
in respect of a service on the daughter carrying 
on the business of the tenant in possession who is 
a lunatic & confined away from the premises.— 
DoE d. Brown v. ROE (1838), 6 Dowl. 270; 1 
Will. Woll. & H. 86; 2 Jur. 468. 

1505. Citation.|—-MosELEY v. BURNS, No. 
1502, ante. 

1506. Wife of lunatic.|—Dok d. 
No. 1512, post. 

1507. Person having care of lunatic—Notice 
under Leases & Sale of Settled Estates Acts.|— 
A person of unsound mind, not so found 
inquisition, whose consent is required to a petition 
under 19 & 20 Vict. c. 120, may be served with a 
notice under 37 & 38 Vict. c. 33, 8.2. Such notice 
should be served on the person of unsound mind 

ersonally, & also on the person in whose care 

1e is—Re CRABTREE’S SETTLED Estates (1875), 
10 Ch. App. 201; 44 L. J. Ch. 261; 32 L. T. 349; 
23 W. R. 761, L. JJ. 

1508. In default of committee—Lunatic so 
found.]—In an action for specific performance of 
a contract, where one of the parties to the contract 
had become a lunatic so found by inquisition, 
but no committee had becn appointed of her 
person or estate, the ct. directed service of the 
writ upon the keeper of the asylum at which she 
was residing, or upon the person with whom she 
was residing.—THAN v. SMITH (1879), 27 W. R. 617, 
Keeper of asylum.|—-See Sub-sect. 2, post. 

1509. Lunatic’s business manager.|— FORE 
STREET WAREHOUSE Co. v. DURRANT & CoO., 
No. 1468, ante. 

1510. Guardian—Personal service on lunatic 
required.]—The sole extrix. & universal legatee of 
deceased testator was his widow. She was a 
lunatic, & a guardian had been appointed in the 
Ch. Div. to receive certain rents, etc., to which 
she was entitled. <A creditor of deceased testator 
es for a grant of administration with the 

ill annexed, & served a citation on the guardian 
who refused to allow personal service on the 
lunatic :—Held: a grant might be made to the 
creditor under Court of Probate Act, 1857 (c. 77), 
s. 73, without requiring the lunatic tc be personally 
served.—ZIn the Goods of ATHERTON, [1892] P. 104 ; 
61L. J. P. 1384; 66 L. T. 267. 





v. ROE, 











SuB-SECT. 2.—SERVICE ON KEEPER OR MEDICAL 
OFFICER OF ASYLUM. 

See R.S. C., Ord. 9, r. 5. 

1511. Validity of service.|—After service of a 
distringas on the keeper of a lunatic asylum, in 
which deft., a lunatic, was confined, such keeper 
refusing the person serving the writ permission 
to see deft., the ct. allowed an epvesi an to be 
entered for the lunatic on an affidavit of notice 
to the keeper of pltf.’s intention to enter such 
appearance.—DOoDSON v. WARNE (1842), 6 Jur. 


1512. -|\—(1) Service on the wife of a 
lunatic on the premises, the doctor having refused 
the party serving permission to see the lunatic 
himself, is sufficient for a rule absolute for judgment 
against the casual ejector. 





2, SUB-SECT. 1. N, B. R. (1 All.) 441.—QOAN. 

t. —— Service in_ presence of 
red Oi superintendent.] — B. v. B. 
(1 75), 9 I. R. Eq. §51.—IR. 
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Sects. 8, 4,5 & 6: Sub-sects. 1, 2, 3, 4 & 5.) 


(2) Where the tenant was a lunatic, & was not 
permitted by the keeper of the lunatic asylum to 
be seen, & the service of the declaration had been 
effected on his sister-in-law on the premises, & 
also on the keeper of the lunatic asylum, this ct. 
granted a rule nisi for judgment against the 
casual ejector.— Dok d. vw. RoE (1843), 1 
L. T. O. S. 260; 7 Jur. 725. 

1513. .|—A judge at chambers having 
made an order directing an appearance to be 
entered for a lunatic deft., upon an affidavit 
of service of the writ of summons by leaving 
a copy with the keeper of an asylum in which the 
lunatic was confined, without a previous writ 
of distringas, the ct. set aside the order.—BLAKE 
v. COOPER (1851), 11 C. B. 680; 138 B. R. 642. 

1514. ——— Personal service not detrimental to 
lunatic.|— Vv. (1856), 2 Jur. N.S. 324. 

1515. -]—The ct. will not allow substituted 
service to be made upon the medical officer of 
the asylum where a lunatic deft. is confined. 
Semble: Such service is to be effected upon the 
lunatic himself in presence of the medical officer.— 
MORGAN v. JONES (1856), 26 L. T. O. S. 308; 4 
W. R. 381. 

1516. -]—Deft. in an action being a lunatic, 
& in a lunatic asylum, the writ of summons was 
shown, & a copy delivered to the proprietor of 
the asylum, who informed the lunatic of the fact, 
& accepted service on his behalf. On an appli- 
cation to the ct. for leave to proceed, as if personal 
service had been effected, the ct. granted leave to 
proceed.—KIMBERLEY v. ALLEYNE (1863), 2 H. 
& C. 228; 2 New Rep. 247; 3 L. T. 398; 9 Jur. 
N.S. 650; 11 W. R. 757. 

1517. .|—Substituted service of copy of 
bill allowed on the medical officer of the asylum 
in which deft. of unsound mind, but not so found 
by inquisition, had been placed, on an affidavit 
that the medical officer refused to allow any person 
to see deft. or to serve him with legal papers.— 
RAINE v. WILSON (1873), L. R. 16 Eq. 576; 43 
L. J. Ch. 469; 29 L. T. 51. 























1518, ———.|—-THAN v. Smitu, No. 1508, ante. 

1519. ——./—-ForE STREET WAREHOUSE Co. 
v. DURRANT & Co., No. 1468, ante. 

1520. ———.|—-ROBINSON v. GALLAND (1889), 


5 T. L. R. 504. 

1521. Refusal of keeper to allow service on 
lunatic—Or bring service to his notice—Attach- 
ment.|— Where the keeper of an asylum refused to 
allow service of a writ of summons on a lunatic 
under his charge, or to bring it to his notice, the 
ct. granted a rule nisi for an attachment against 
him for obstructing the proceedings of the ct.— 
DENISON v. HARDING (1867), 15 W. R. 346. 


SEcT. 3.—DISPUTE AS TO CAPACITY. 

1522. Jurisdiction of Court to direct inquiry— 
Capacity of defendant.|—When it is disputed 
whether deft. is, from infirmity of mind, incom- 
petent to answer, it will be referred to the master 
to inquire as to the fact.—LEE v. RYDER (1822), 
6 Madd. 294; 56 H. R. 1103. 
Annotation: :-—Consd. Howell v. Lewis (1891), 61 L. J. Ch. 


1523. Capacity of plaintiff.|—PatmMER v. 
WALEsBY, No. 1450, ante. 
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alleged to be of unsound mind, not so found, by 
his next friend, pltf. asserting his soundness of 
mind, & that the action was brought without his 
authority, & the evidence on the subject being 
conflicting, the ct. directed an inquiry whether 
pltf. was competent to instruct the solrs. to com- 
mence the proceedings. HOWELL v. Lewis (1891), 
61 L. J. Ch. 89; 65 L. T. 672; 40 W. KR. 883 
36 Sol. Jo. 61. 

Annotation :-—Refd. Didisheim v. London & Westminster 
Bank (1900), 82 L. T. 738. erate 
1525. .|—The ct. has jurisdiction, 

on a proper case being made out, to direct an 

inquiry as to whether pltf. was, at the date of 

the writ, competent to retain a solr.—-POMERY v. 

PoMERY (1909), 53 Sol. Jo. 631. 

1526. Capacity cannot be raised by defence—— 
Defence raising capacity struck out.|—In an 
action brought by pltf. described as ‘‘ of unsound 
mind not so found’? by her next friend against 
a firm of solrs. for delivery up of certain deeds 
& documents of title which had been deposited 
with them by pltf. as her solrs., the statement of 
claim alleged that pltf. was & had for many years 
past been a person of unsound mind not so found. 
Defts. by their defence stated that they did not 
admit that, either at the time when the deeds 
& documents came into their possession or at 
any time since, pltf. was, or that she now was, a 
person of unsound mind; that they held the 
deeds & documents for her; & that she alleged 
that she was during the period in question, & 
still was of full mental capacity & soundness of 
mind. On an application by pltf. to strike out 
so much of the defence as did not admit the 
unsoundness of mind of pltf. & for judgment on 
the admissions in the defence:—Held: defts. 
by raising the issue as to the unsoundness of 
mind of pltf. were in effect denying the authority 
of pltf.’s solrs. to bring the action, & that was not 
an issue which it was competent to them to raise 
at the trial; so much of the defence as did not 
admit the unsoundness of mind of pltf. must be 
treated as irrelevant, & pltf. was entitled to an 
order for delivery up of the deeds & documents 
on the admissions in the defence.—RICHMOND v. 
BRANSON & Son, [1914] 1 Ch. 968; 83 L. J. Ch. 
749; 110 L. T. 763; 58 Sol. Jo. 455. 

.innotations :-—Mentd. Continental Tyre & Rubber Co. 
(Great Britain) v. Daimler Co., [1915] 1 K. B. 893; 
The Jupiter (No. 2) (1925), 94 L. J. BP. 59; Russian 
Commercial & Industrial Bank v. Comptoir D’Escompte 
de Mulhouse, [1925] A. C. 112. 


Appointment of guardian ad litem—Irregularity.! 
— See Nos. 1480, 1481, ante. 








Sect. 4.—ACTION NOT BENEFICIAL TO 
LUNATIC. 

1527. Action struck out.]——The ct., upon the 
motion of deft. supported by affidavits suggesting 
that the bill had been filed without any authority 
from the person named as pltf., such person being 
so imbecile as to be unable to give any authority 
for the purpose, & that the suit was instituted 
for litigious purposes in the name of pltf., but by 
another deft. in the suit, referred it to the master 
to inquire whether any authority was given by 
pltf. for the filing of the bill, & whether the institu- 
tion of suit was for his benefit, & whether it was 
for his advantage that the same should be prose- 
cuted. On the master’s reporting in the negative, 
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Part XI.—ACcTIONS. 


& that the bill was filed under the authority of 
one of defts. the ct. ordered the bill to be taken 
off the file, & the costs of other defts. to be paid 
by deft. who had instituted the suit.—BLAKE v. 
SmiTH (1832), You. 594; 159 BH. R. 1128. 

Aan anan :—Refd. Pomery v. Pomery (1909), 53 Sol. Jo. 


1528. Action stayed.]|—WaTERHOUSE v. WoR- 
sNoP, No. 1447, ante. 

1529. Application by lunatic.) — Drpr- 
ores v. LONDON & WESTMINSTER BANK, No. 1066, 
ante. 





Sect. 5.—APPEARANCE AND DEFAULT OF 
APPEARANCE. 

See R. S. C., Ord. 16, r. 17. 

The committee.|—-See Sect. 1, sub-sect. 1, ante. 

The guardian ad litem.]—WSee Sect. 1, sub-sect. 2, 
B. (a), ante. 
Appointment in default of appearance.]|— 
See Sect. 1, sub-sect. 2, B. (b), ante. 





Sect. 6.—PROCEEDINGS SUBSEQUENT TO 
APPEARANCE. 


SUB-SECT. 1.—CHANGE IN CAPACITY SUBSEQUENT 
TO COMMENCEMENT OF PROCEEDINGS. 

1530. Incapacity supervening—Bail not dis- 
charged.]|—The ct. will not discharge the bail 
on the ground of deft.’s having become a lunatic 
since the commencement of the action.—IBBOTSON 
v. GALWAY (LorD) (1795), 6 Term Rep. 133; 
101 KB. R. 474. 

1531. ——— Entry of Judgment on warrant of 
attorney.|—It is no objection to entering up 
judgment on a warrant of attorney that deft., 
since the execution of it, had become insane.— 
PieGoT v. K1nuick (1835), 1 Har. & W. 518. 

1532. Whether proceedings stayed—If 
properly instituted.|—-A bill may be taken off the 
file, if filed in the name of pltf. who is in a state 
of mental incapacity. Semble: a suit being 
properly instituted, the proceeding not to be stayed 
on the ground of pltf.’s subsequently becoming 
imbecile.—WaARTNABY v. WARTNABY (1821), Jac. 
vue ; 37 E. R. 893, L. C. 

nno nim 

Dank (1800 Te i ee v. London & Westminster 

1533. ——— Pending report of Lunacy 
Commission.]— After decree, a Commission of 
lunacy issued against plitf., who, being a married 
woman, was suing by her next friend. The ct., 
on the application of her husband, deft., stayed 
the proceedings in the suit until the result of the 
proceedings under the Commission was known.— 


HARTLEY v. GILBERT (1843). 1 im. ; 

Hanriey, (1843), 13 Sim. 596; 60 
Annotations :—Expld. Re Armst , (1896) 1 Ch. 536. 
Refi. Didishotm 0. London & Wostiniaster Bank, {1900} 


15384. .|—Re ARMSTRONG 
(GEorGE) & Sons, No. 1663, post. 

1535. ——- Person of unsound mind subse- 
quently found lunatic by inquisition—Continuance 
of action with sanction of Court in Lunacy—Pro- 
ceedings without sanction irregular & void.|— 
BEALL v. Suitu, No. 485, ante. 

















PART XI. SECT. 6, SUB-SECT. 1. 
a. Insanity discerned during trial. 
—Deft. whose sanity was nninepested. 
eccentric conduct at the trial, 


ound from gra 
E 
L. R. (L.) 55.— AU. 


caused a verdict for large damages to b. 
be returned against . 


nt a new tri 
AS 0. KENNEDY (1 81), 2 N. 8. W. 
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1536. —— By committee.]—Where 
pltf., a person of unsound mind, not so found, 
suing by a next friend, becomes a lunatic during 
the progress of the action, & a committee is 
appointed, the committee may obtain an order, 
under R. S. C., Ord. 50, r. 4, for leave to continue 
the action.—Re GREEN’sS ESTATE, GREEN wv. 
PRATT (1879), 48 L. J. Ch. 681; 41 L. T. 30. 

1537. ——— Summons for leave to amend—Ad- 
dition of next friend.|—-Pltf. subsequently to the 
commencement of the action, became incapable 
from infirmity of transacting business. Defts. 
obtained orders that pltf. should make an affidavit 
of documents, & that defts. should be at liberty 
to administer interrogatories. Pltf.’s brother, 
who for many years had managed pltf.’s business 
affairs, made an affidavit of documents & answered 
the interrogatories. Defts. took out a summons 
under R. S. C., Ord. 31, r. 21, that the action 
might be dismissed with costs on the ground of 
non-compliance with the orders. Pitf.’s brother 
also took out a summons for leave to amend by 
adding himself as next friend, & that the two 
affidavits which he had made might be accepted 
as compliance with the said orders of the ct. :— 
Held: in the absence of evidence that the action 
was commenced without pltf.’s sanction, no 
order could be made on defts.’ summons, & pltf.’s 
summons must be allowed; but as this was by 
way of indulgence to pltf., costs of both sum- 
monses to be paid by pltf.—CARDWELL (LORD) v. 
TOMLINSON (1885), 54 L. J. Ch. 957; 52 L. T. 
746; 33 W. R. 814. 

1588. ——— Affidavit filed by party acting as next 
friend—Before permission of court obtained.]— 
CARDWELL (LORD) v. TOMLINSON, No. 1537, ante. 

1539. Recovery of sanity—Proceedings stayed— 
Till recovery verified.|— HANCOCK v. PEATY, No. 
149, ante. 

1540. Authority of next friend exhausted.]— 
BEALL v. SMITH, No. 485, ante. 

Discharge of guardian.|—-See Nos. 1485, 
1486, ante. 














SUB-SECT. 2.—ALLEGATION OF FACT IN PLEADING 
NoT TAKEN TO BE ADMITTED. 


See R. 8S. C., Ord. 19, r. 13. 


SuB-SECT. 3.—CONSENT AS TO MODE OF TAKING 
EVIDENCE. 


See R.S. C., Ord. 17, vr. 21, & No. 1478, ante. 


SuB-SECT. 4.—COMPROMISE OF ACTION. 


1541. Power of court to sanction compromise— 
Stay of proceedings—Payment of money to next 
friend.|—Re RYAN, RYAN v. RYAN, [1911] W. N. 
56. 


SuB-SECT. 5.—DISCHARGE OF ORDER TO CARRY 
ON PROCEEDINGS. 


See R. S. C., Ord. 17, rr. 6, 7. 


Incapacity supervening — Inter- 
vention of official guardian.}—WoOLFF v. 
eee HaGaR (1888), 12 P. R. 


him :—Held: a 
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Sect. 6.— Proceedings subsequent to appearance : Sub- 
secis. 6, 7, 8,9 &10. Sects.7&8. Part XII, 
Sects. 1 & 2: Sub-sects. 1 & 2, A., BKC; 
sub-secis. 3 & 4, A. & B.] 


SuB-sEcT. 6.—DISCOVERY, INSPECTION AND 
INTERROGATORIES. 


See Discovery, Vol. XVIII., pp. 61-63, 119, 
188, Nos. 182-198, 686, 1378. 


Sus-sEcT. 7.—EXECUTION. 


I 
1542. Stay of execution—Judgment against 


lunatic—Application by committee to Master— 
Leave to pay judgment debt.|—-Burt v. BLACK- 
BURN (1887), 3 T. L. R. 356, O. A. 

——.|—See, generally, EXECUTION, Vol. XXI., 
pp. 424 et seq. 

Charging orders.]|—See ExECUTION, Vol. XXI1., 
pp. 649, 650, Nos. 2279-2282. 


SUB-SECT. 8.—INJUNCTION. 


See, generally, INJUNCTION, Vol. 


XXVIII, 
pp. 361 et seq. 


Lunatics AND Persons or Unsounp MIND. 


1548. Lunatic partner—Restraint of injury to 
business.]|—J. v. S., No. 1138, ante. 


SUB-SECT. 9.—MONEY OR DAMAGES RECOVERED 
BY LUNATIC. 


See R. S. C., Ord. 22, r. 15. 


Sus-sEecr. 10.—SEtTrTiIna Down SpEecrat CASE. 
See R. 8. C., Ord. 34, rr. 4, 5. 


Secr. 7.—ACTIONS FOR ILLEGAL DETENTION 
OR ILLEGAL RESTRAINT. 
See Part XV., Sect. 3, post. 


Srcr. 8.—COSTS. 
See Part XI11., Sect. 12, post. 


Part Xll——Costs. 


Sect. 1.—DISCRETION OF COURT. 

See Lunacy Act, 1890 (c. 5), s. 109. 

1544. Discretion will not be fettered by rules.|— 
A petition presented by a husband for an inquiry 
into the mental condition of his wife resulted in a 
finding that she was of sound mind & capable of 
managing herself & her affairs. Petitioner applied 
that the ct. should, in the discretion given to it by 
Lunacy Act, 1890 (c. 5), 5. 109, direct his costs to 
be paid by resp. The costs were very large, & 
petitioner would have been almost ruined if 
obliged to pay his own costs. Resp. had con- 
siderable property. The ct. was of opinion chat 
there were ample grounds for instituting an inquiry, 
& that petitioner had acted bond fide in the in- 
terests of his wife, but his conduct had been such 
as to excite great hostility in her, thereby probably 
causing extra expense :—Held: petitioner’s costs 
must be taxed as between party & party, & two- 
thirds of the taxed amount must be paid out of a 
sum of £10,000, part of his wife’s estate, in which 
he claimed an interest, but which claim he waived 
BO al as was necessary for the payment of the 
costs. 

The matter [of costs] being thus left to the dis- 
cretion of the ct., I do not think it right to attempt 
to lay down any principles or rules by which the 
free exercise of its discretion may be fettered. I 
will content myself with enumerating & making 
a few observations on those matters which occur 
to me as essential for consideration. The points 
to be considered are: (a) the reasons for believing 
in the insanity of the alleged lunatic; (b) the 


PART XI. SECT. 6, SUB-SECT. 7. 

c. Setting aside execution — Judg- 
ment against lunatic.}—In this case a 
judge refused to set aside the execution 
issued upon a cognovit, either upon the 
ground of insanity of deft., or of fraud 
on the part of a ON v. 
SQUIRES (1850), 1 C. L. Ch. 234.—CAN. 

d. Judgment before lunatic declared 
— Priority not ‘interfered with.) — The 
common law right as to the priority 


with 


NABHAI ¥. 


of an execution creditor of a lunatic 
who has an execution in the hands of a 
sheriff before the lunatic has been 
declared such, will not be interfered 
by injunction restraining him 
from realising und 
GRANT (1881), 28 Gr. 457.—CAN. 


e. Arrest in execution of decree— 
mebestlpaaditegs power of court.J}—BHA- 
HOTABHAI (1897), I. L. R. 

22 Bom. 961.—IND. 


reasons for believing him to be not cand insane, 
but also incapable of managing himsclf or his 
affairs; (c) the reasons for instituting any pro- 
ceedings, assuming him to be insane & incapable 
of managing himself or his affairs ; (d) the relation 
in which petitioner stands to the alleged lunatic, 
& the objects & conduct of petitioner. These 
matters must always be important; but, in 
addition to them, there may be others, &, if there 
are, they also must be taken into account by the 
ct. before coming to a conclusion as to what 
ought to be done (LINDLEY, L.J.).—AHe CATHCART, 
[1892] 1 Ch. 549; 61 L. J. Ch. 99; 66L. T. 9; 
40 W. R. 257; 8 T. L. R. 1703 on appeal, [1893] 
1 Ch. 466, C. A. 

1545. Reasons for belie in insanity.|— lic CATH- 
CART, No. 1544, ante. 


1546. & also incapable of managing 
affairs.|—Re CATHCART, No. 1544, ante. 

1547. Reasons for instituting proceedings.|— 
Re Catucart, No. 1544, ante. 

1548. Relation of petitioner to lunatic—Objects 
& conduct of proceedings.|—Re CATHCART, No. 
1544, ante. 

1549. Means of partles—Amount of costs.|— 
Re CATHCART, No. 1280, anie. 

1550. Multiplicity of counsel engaged.|—He 
CUMMING (1852), 1 De G. M. & G. 5387; 21 L. J. 
Ch. 753; 19 L. T. O. S. 38; 16 Jur. 483; 42 
K. R. 660, L. C. & L. JJ. 

Annotations :—Mentd. Blann v. eng 2 Do G.M. & G- 


775; Re (1854), 23 L. T. 3; Re Cumming 
(1854), 23 L. J. Ch 261; Ae Gilchrist, [1907] 1 Ch. 1. 








PART XI. SECT. 6, SUB-SECT, 8. 


{. Bursar of asylum — Recovery of 
lunatic’s money in court.}—On an 
application by the bursar of the pro- 
vincial lunatic asylum for moneys in 
ct. belonging to a lunatic party in a 
suit, in which his property had been 
sold :—Held: such application was 
not authorised by C. 8. U. C., a. T1— 


er his writ.—Re 


Part XII,—Costs. 


Sect. 2.—OUT OF LUNATIC’S ESTATE. 
SUB-SECT. 1.—JURISDICTION. 

See, now, Lunacy Act, 1890 (c. 5), s. 109. 

1551. Extent of jurisdiction—Extra costs in- 
curred by mistake of official.|—Extra costs oc- 
casioned by a mistake of the master allowed to a 
creditor proving his debt against a lunatic’s 
estate.—Re Buckie (1830), 1 Russ. & M. 360; 
39 BE. R. 139. 

1552. Supersedeas before estate got in.|— 
Where a person has been duly found lunatic by 
inquisition, but before any committee either of 
person or estate has been appointed, before any 
report as to his property has been made, & before 
any portion of his estate has come into possession 
of the Crown, recovers his faculties & obtains 
an order for a supersedeas, the ct. has no juris- 
diction to make any order or impose terms upon 
him for payment of the costs which his father 
in promoting the inquisition tor his benefit has 
incurred, but will leave the father to bring his 
action to recover them.—ANON. (1859), 4 De G. 
& J. 103; 45 EB. R. 40; sub nom. Re , 28 
L. J. Oh. 644; 33 L. T. 0.8. 174; 23 J. P. 820; 
5 Jur. N.S. 662; 7 W. R. 471, L. JJ. 

1553. Costs incurred after finding of 
sanity.]|—Re Catuoart, No. 1280, ante. 

Effect of death.|—Sce Sub-sect. 4, post. 














SuB-sEcT. 2.—To WHomM GIVEN. 
A. Person with Conduct of Inquiry. 
See Sect. 4, sub-sect. 2, post. 


B. Solicitor for Lunatic. 
1554. Unsuccessful petition to _supersede.|— 
Re Smita (1844), 3 L. T. O. S. 197, L. C 
See, also, Sect. 4, sub-sect. 3, post. 


C. Parties Interested in Estate attending 
Proceedings. ' 
1555. Next of kin—Proper costs allowed.|—fte 
OTrE (1844), 3 L. T. O. S. 337, L. C 


1556. ——- Undue delay in applying.|—Ste 
JHARPE (1844), 2 L. T. O. 8S. 305, L. C. 
1557. ——— Unnecessary number appearing— 


One set of costs allowed.|—-Re CLEMENTS (1844), 
31. 'T. 0.8. 98, L. C. 








1558. — .]}—Re Hopton (1844), 3 
L. T. O.S. 217, L. C. 
1559. ——— Attendance without order.|—le 


CHAMBERS (1844), 3 L. T. O. S. 318, L. C. 

1560. Parties interested in estate—Attendance 
without order.]|-—The costs of parties intercsted in 
the estate of a lunatic attending the inquiry with- 


out leave of the ct. disallowed.— Re BEAVAN (1852), 
19 L. T. O. 8S, 25, L. C 


SuB-sEcT. 3.—OuT oF WHAT FUND. 
1561. Not to prejudice of maintenance.]|— fe 
RuLL (1844), 3 L. T. O. 8. 878, L. C. 


1562. ——.]—Re MeLHvuisH (1846), 6 L. T, O. 8. 
477, L. O. 


1568. Order for sale of mortgage interest— Under 
Lunacy Regulation Act, 1853 (c. 70), 
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There was no available property of a lunatic 
wherewith to pay the costs of the inquiry as to his 
lunacy, & he was entitled to a mtge. of freeholds. 
The mtge. had been made under a power in a settle- 
ment. The trustee was dead, & there was no one 
competent to take a reconveyance, but a person 
had been found who was willing to take a transfer 
of the mtge. :—Held: the ct. could effect this by 
ordering the lunatic’s interest in the land to be sold, 
under the above sect., to pay the costs. Qu.: 
whether the ct. had power to make the order under 
Trustee Act, 1850 (c. 60), s. 3.— Re BROWN (1884), 
50 L. T. 878, L. JJ. 


SUB-SECT. 4.—EFFECT OF DEATH OF LUNATIC, 
A. Jurisdiction in Lunacy. 

See uunacy Act, 1890 (c. 5), 8. 109. 

1564. Whether costs of inquiry recoverable— 
Death before grant of estate.|—-Petitioner having 
sued out a commission of lunacy at his own expense, 
against a party, under which he was found to be 
a lunatic, & the party having died before a grant 
had been made of his estate, the Lord Chancellor 
refused to refer the bill of costs for taxation, or to 
make an order that the costs & expenses of the 
petitioner had been properly incurred for the 
benefit of the lunatic.—Re PInKs (1842), 12 
L. J. Ch. 57, L. C. 

Annotation :-—Expld. Re (1859), 28 L. J. Ch. 644. 

1565. .|—A person was found to be a 
lunatic by inquisition, but died before a committee 
of her ostate had been appointed. On an applica- 
tion under Lunacy Regulation Act, 1862 (c. 86), 
the ct. made a declaration that the costs of the 
inquisition had been properly incurred, & ought 
to be paid out of the deceased lunatic’s estate in 
a due course of administration—Re MEARES 
(1879), 10 Ch. D. 552; 48 L. J. Ch. 190; 40 L. T. 
111; 27 W. R. 369, L. JJ. 

1566. Death after taxation.]|—Costs of a 
commission of lunacy, which had been taxed 
during the lifetime of the lunatic, ordered to be 
paid after his death, out of funds to which he was, 
entitled, & which at his death were standing to the 
credit of a cause to which he was a party.—Re 
TTAYLER, TAYLER v. TAYLER, TAYLER v. MILLER 
(1851), 3 Mac. & G. 426; 42 KH. RR. 325, L. C. 

1567. Costs of confirmation of master’s report— 
Death before hearing.|—Re Pornam, No. 1383, 
ante. 














B. Recovery by Creditor’s Action in Administration. 

1568. Expenditure for benefit of lunatic—Death 
before order to raise costs.|—WILLIAMS v. WENT- 
wortH, No. 100, ante. 

1569. ——— Death before taxation.]—A com- 
mission de lunatico inquirendo was issued against 
a man, on the petition of his wife, & he was found 
lunatic, & died :—Held: if the proceeding was for 
his benefit, the solr. employed in it by the wife was 
entitled to institute a creditor’s suit in respect of 
his costs. 

The solr. accepting the employment accepts 
it . . . subject to the benefit of whatever lien for 
payment of his costs out of the estate the party 
employing him has (TURNER, L.J.).—Re RuTrTsEr, 


s. 116.]— | CHESTER v. ROLFE (1853), 4 De G. M. & G. 798; 


PART XII. SECT. 2, SUB-SECT. 1, | 818-—AUS. 626.—N.Z. 
g. Extent of jurisdiction.) —- There h. ——-.]— Re L., [1921] 1 I. R. PART XII. SECT. 2, SUB-SEOT. 4.—A. 
is no jurisdiction to provide for the 2.—IR. 


costs of an application under Lunacy 
Act, 1890, s. 130, out of the lunatic’s 
estate.—-Re DIOKSON (1899), 24 V. L. R. 





K. 
Charge o 


Action against Public Trustec 
maladministration.]— Re 
WRIGHT ( O. 2) (1895), 13 N, Zi. L. R. 


quisition —C sts Of ae citkone Pr 
0. r?) og é e 
ceedings taken bona fide.}-Re XK 7 
(1897), 6 B, OC. R. 61.—O0A ; 
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Sect. 2.—Out of lunatic’s estate: Sub-sect. 4, B. ; sub- 
sects.5,6&7. Sects.3 & 4: Sub-sects. 1, 2, 3, 
4&5. Sect. 5.] 


2 Eq. Rep. 19; 23 L. J. Ch. 233; 22 L. T. O.S. 
298; 18 Jur. 114; 43 EW. R. 720, L. JJ. 


Annotations :—Folld. Re Cumming (1854), 18 Jur. 181. 
Id. Re K. G., [1914] 1 Ch. 927. Refd. Re Rhodes, 


Rhodes ». Rhodes (1890), 44 Ch. D. 94 

1570. Death pending traverse of inquisition.] 
—The costs of issuing a commission of lunacy, if 
for the lunatic’s benefit & after the lunatic’s death, 
may be proved against the lunatic’s estate, not- 
withstanding the pendency of a traverse of the 
inquisition. Re CUMMING (1854), 5 De G. M. & G. 
30; 23 L. J. Ch. 261; 22 L.T. O.S. 312; 18 Jur. 
181; 2 W. R. 248; 43 BE. R. 780, L. JJ. 





SuB-SECT. 5.—ORDER. 


1571. Order directing transfer of consols—Not 
a charging order.|—Re CATHCART, No. 1280, ante. 


SUB-SECT. 86.—APPEAI. 
1572. Lies without leave—From Lord Justices 
to Court of Appeal.|—-te CATHCART, No. 1280, ante. 


SuB-SEcT, 7.—RECOVERY BY ACTION. 


1573. Effect of Lunacy Regulation Act, 1862 
(c. 86), 8. 11.]—BROCKWELL v. BULLOCK, No. 535, 


now, Lunacy Act, 1890 (c. 5), 8, 109. 


SEcT. 3.—OF PETITION. 

1574, Opposition by nearest relatives.|—The 
nearest relations of a supposed lunatic ordered to 
pay the costs occasioned by their opposition to a 
petition for a commission of lunacy, presented by 
strangers to the family.—J?e SMITH (1826), 1 Russ. 
348; 38 E, R. 135, L. C. 


Sect. 4.—OF INQUISITION. 
SuB-sEcrT. 1.—CosTs OF ALLEGED LUNATIC. 
1575. Application made bona fide—No order as 
to costs.|—Re WINDHAM, No. 684, ante. 
Costs of traverse.|—See Sect. 5, post. 


SUB-SECT. 2.—CosTs OF PERSON WITH 
CONDUCT OF INQUIRY. 

1576. General rule—Costs allowed—In absence 
of special circumstances.|—The wife of a gentle- 
man alleged to be a lunatic, & who was separated 
from her, presented a petition praying an inquiry 
into the state of his mind. The petition being 
ordered to stand over, the husband in the mean- 
time recovered :—Held : unless there were grave 
reasons against such a course, the costs of the 
petition must be paid by the alleged lunatic.— 
ee a re - ne J. & Sm. 89; 33 L. J. Ch. 
: ; eke : . RR. 308 ; Z : 
83 New Rep. 272, L. JJ. paneer 
Annotation :—Refd. Re —— (1889), 5 T. L. R. 227. 

1577. All costs out of estate—Inquiry based upon 
report of Commissioners in Lunacy.|—Where an 
inquiry as to the lunacy of a supposed lunatic had 
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been based upon the report of the Comrs. in 
Lunacy, & had resulted in his being declared 
of sound mind, the ct. ordered the costs of the 
proceedings in lunacy & of tho inquiry to be 
paid out of the supposed lunatic’s estatc.—He 
C (1874), 10 Ch. App. 75 ; 23 W. R. 577, L. JJ. 
Annotations :—Refd. Re Meares (1879), 48 L. J. Ch. 190; 

Re Cathcart, [1892] 1 Ch. 549. 

1578. Two-thirds of costs out of estate—Sufll- 
cient grounds for instituting inquiry—Conduct of 
petitioner causing extra cost.|—-Re CATHCART, No. 
1280, ante. 

1579. Inquiry instigated by petitioner’s solicitor 
—No order made.]—A petition was presented 
for an inquiry as to the state of mind of S. The 
medical visitor, by direction of the ct., saw 
her, & he made a report showing that the case 
was one for inquiry. She was, however, when 
the inquiry took place, found by a jury to be of 
sound mind. The ct. was satisfied, on the evidence 
before it, that petitioner had not presented the 
petition of his own accord, but that the proceedings 
originated with petitioner’s solr., who induced 
petitioner to lend his name, & after the inquiry 
gave him an undertaking to indemnify him against 
costs :—Held: no costs ought to be ace to 
petitioner, but, as the case was one calling for 
inquiry, he ought not to be ordered to pay costs.— 
Re ELS (1876), 4 Ch. D. 301; 35 L. T. 828 ; 
oa Re S., 46 L. J. Ch. 283; 25 W. R. 133, 








Annotation :—Refd. Re Cathcart, [1892] 1 Ch. 549. 


1580. No fair reason for inquiry.|—fe 
(1889), 5 T. L. R. 227, L. JJ. 

1581. Petitioner ordered to pay costs—Inquiry 
kept back for years.|—LUNATICK PETITIONS, No. 
649, ante. 

1582. Inquiry for petitioner’s benefit.) 
—If a commission is to issue, [petitioners] must 
pay the expenses of such commission, being for 
their benefit.—Ez p. TuTIN (1814), 3 Ves. & B. 
149; 35 E.R. 435, L. C. 

1583. Agreement to pay all costs—On con- 
Sideration of conveyance of estates that would 
descend from lunatic— Whether  void.|— By 
indenture made in 1827 between R. & his eldest 
son P., reciting that A. of C. was seised of large 
real estates, was never married, & was then in a 
state of mental & bodily imbecility ; that in the 
event of his dying so seised, intestate & without 
issue, R. as his heir at law would be entitled to the 
reversion of his estates in fee ; that R. was desirous 
of having a commission of lunacy sued out for the 
protection of A. & his property & of his own 
reversion, & that P., at R.’s request, agreed to sue 
out & prosecute such commission & take other 
necessary law proceedings at his own expense, in 
R.’s name; R., in consideration of the agree- 
ment & of love & affection for P., covenanted to 
convey all the estates that would descend to him 
on the decease of A. to the use of himself for life, 
remainder to the uses expressed respecting the 
estate of B. in P.’s marriage settlement, being for 
the benefit of P. & the heirs male of the marriage. 
The commission was accordingly issued; A. was 
declared a lunatic, & P. was reimbursed for his 
expenses out of his estate. KR. was then sixty- 
three years of age; the lunatic was forty ; P. was 
younger. The lunatic died in 1829, & R. entered 
into possession of his real estates, & conveyed them 
to his second son, H., for valuable consideration. 
On a bill filed by P. to set aside that conveyance & 
for specific performance of the covenant, R., by 
his answer, said he entered into it without legal 
advice, & by fraud, imposition & misrepresentation 
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on the part of P. It was proved in evidence that 
both parties employed the solr. who prepared the 
indenture under advice of counsel for each; that 
R. read it & heard it read before executing it, & 
afterwards as well as before expressed his desire 
that the estate of C. should be united to the estate 
of B. & go to his eldest son :—Held: R. tendered 
a false defence, & all the matters put in issue by 
his answer were disproved by the evidence. 

The thing to be looked to in matters of lunacy is 
the protection of the person & property of the 
lunatic, & for that purpose the encouragement to 
parties to interfere & to bring the facts before the 
ct. It is obvious that this object would in many 
cases be impeded, rather than promoted, by holding 
that all agreements relative to the costs of the 
proceedings, or the ultimate division of the pro- 
perty, were void (LORD COTTENHAM, C.) 
PERSSE v. PERSSE (1840), 7 Cl. & Fin. 279; West. 
110; 4 Jur. 358; 7 BH. R. 1073, H. L. 


Annotations :-—Mentd. Callaghan v. Callaghan st8el), 8 
Cl. & Fin. 374; Persse v. Persse (1856), 2 Jur. N.S. 551; 
Williams v. Williams (1865), 2 Drew. & Sm. 378. 


— 
e 


SUB-SECT. 3.—CosTs oF SOLICITOR FOR 
LUNATIC. 


1584. Right of lunatic to employ—vVolition of 
lunatic — Costs paid from lunatic’s estate.|— 
WENTWORTH v. TUBB, No. 1600, post. 

1585. Necessity for proof of retainer—Whether 
acting bona fide.]|—A solr., coming to the ct. to be 
allowed, out of a lunatic’s estate, the costs of 
opposing a commission on behalf of the lunatic, 
must give satisfactory evidence of a retainer on 
the part of the lunatic, & that he acted fairly & 
bond fide under such retainer. Where, therefore, 
«a solr., having notice that his claim would be 
opposed, failed to satisfy the ct. of his retainer, 
& the ct. entertained some doubt of the bona fides 
with which he had acted, his petition was dis- 
missed with costs, leave to amend being refused. 
A subsequent application, curing the defects of 
the former application, was granted by the ct.— 
te TAYLER, £2 p. Burr (1841), 5 Jur. 1172. 

1586. ———.]— Re GALLON (1844), 3 L. T. O. S. 

278, L. C. 
_ 1587. Opposition vexatious.|—-Where costs are 
incurred in opposing a commission of inquiry as 
to the state of mind of a party & the opposition 
fails, although circumstances are stated showing 
& previous knowledge & that the opposition was 
vexatious, @ solr. will be allowed the costs of 
opposition as between solr. & client.—IIELD v. 
LARNER (1855), 3 Eq. Rep. 1012; 3 W. R. 469. 

1588. Defence not conducted in interest of 
lunatic — Frivolous or needlessly litigious.)— 
WENTWORTH v. TUBB, No. 1600, post. 
ae ——.|—Re Jones (1890), 6 T. L. R. 442, 

1590. Lien on lunatic’s estate for costs.]|—Re 
RuTTER, CHESTER v. ROLFE, No. 1569, ante. 

1591. Failure to tax costs—In reasonable time.] 
—fe OTTE (1845), 5 L. T. O. S. 122, L. C. 

159 -]—Solrs., who claimed costs for 
taking out the commission, & for other business 
in the lunacy, obtained an order for taxation, but 
did not tax. Five years after the order the lunatic 
died, leaving real estate, but no personal property. 
Ihe solrs. sued the committees at law, Dut they 
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set up Stat. Limitations, & the action failed. The 
solrs. now presented a petition praying an order 
for taxation with a view to proceedings to make the 
real estate liable, & the ct. made the order, but 
without prejudice to any question whether 
petitioners had any claim on the lunatic’s estate.— 
Re Hart (1852), 21 L. J. Ch. 810, L. JJ. 

Costs of supersedeas.}|—See Sect. 6, post. 

Limitation of action.] — See LIMITATION OF 
Actions, Vol. XXXII., p. 324, Nos. 98, 99. 


Sus-sEct. 4.—Costs oF NEXT OF KIN AND 
PARTIES INTERESTED IN ESTATE. 

1593. Opposition by heir-at-law.]|—Whether the 
heir-at-law is entitled to the costs ... must be 
determined on a petition presented by the heir-at- 
law. The question would be whether the opposition 
made by the heir-at-law to the commission was 
reasonable ; if made without reason, his costs will 
be disallowed (LoRD LYNDHURST, C.).—Re BAKER 
(1845),5 L. T. O. S. 122, L. C. 

é Costs of attendance.}|—-See Sect. 2, sub-sect. 2, 

., ante. 


SUB-SECT. 5.—WHAT CosTs ALLOWED. 

1594. Costs, charges & expenses.|—Re MOFFATT 
(1845),5 L. T. O. S. 262, L. C. 

See, now, Lunacy Act, 1890 (c. 5), s. 109. 

1595. Expenses of medical witness—Without 
order under Lunacy Regulation Act, 1862 (c. 86), 
s. 11.|—BROCKWELL v. BULLOCK, No. 535, ante. 

1596. Shorthand note of judgment for purpose 
of appeal—Case already reported in law reports.}— 
Re Catucart (No. 2) (1893), 37 Sol. Jo. 559, C. A. 


SECT. 5.—TRAVERSE OF INQUISITION. 

See Lunacy Act, 1890 (c. 5), s. 109. 

1597. Costs of petition—Whether discretion to 
allow.|—-SHERWOOD v. SANDERSON, No. 584, ante. 

1598. Costs of hearing—Discretion to allow sum 
to defray expenses.|——-Ite BRIDGE, No. 731, ante. 

1599. Traverse allowed after personal 
examination—Not matter of right.]|—SHERWOOD v. 
SANDERSON, No. 584, ante. 

1600. Unsuccessful traverse.|—The costs of an 
unsuccessful traverse of an inquisition of lunacy 
allowed out of the lunatic’s estate. 

I apprehend the law to be, that if a man is 
alleged to be a lunatic, whether truly or not, he 
may employ, so far as he can be said to exercise 
volition on the subject, a solr., not only to resist 
the commission, but afterwards, for the purpose of 
traversing it, & that, although the proceedings 
fail, the lunatic’s estate is liable for costs, subject 
to this—that if anything fraudulent or unfair— 
or perhaps I may go as far as to say frivolous 
or litigious—appears to have taken place on the 
part of the solr., the ct. may say that no debt 
arises (KNIGHT BRUCE, V.-C.).—WENTWORTH v. 
TuBB (1843), 2 Y. & C. Ch. Cas. 537; 1L. T. 0. 8S. 
455; 7Jur. 738; 63 E.R. 241. 


Annotation :—Consd. Re Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 94. 





PART XII. SECT. 5. 
m. J’ctition by husband—1'o declare wife lunatic—Costs of wife’s opposition.}|—Re DUMBRILL (1884), 10 P. R. 2106.—-CAN, 
n. Lunatic’s solicitor’s costs..}—MCLAUGHLIN v. FREEHILL (1908), 5 C. L. R. 858.——AUS. 


J.—VOL. XXXIII. 


R 
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Srct. 6.—SUPERSEDEAS. 


See, generally, Lunacy Act, 1890 (c. 5), 8. 109. 

No jurisdiction in lunacy to grant.]—See Sect. 2, 
sub-sect. 1, ante. 

1601. Unsuccessful petition—By solicitor of 
lunatic—Acting for benefit of lunatic—& on advice 
of counsel.|—Zte SmiTH (1844), 3 L. T. O. S. 197, 
L. C. 

1602. Refusal to make any order—Security 
against repetition of application—-Except on proper 
grounds.|—Re DycE SOMBRE, No. 758, ante. 

1608. Petition originating with third 
parties.|— Re Dyce SOMBRE, No. 758, ante. 








Sect. 7.—RECEIVER FOR LUNATIC NOT SO 
F OUND. 


1604. Abortive petition—Consent of lunatic.]- 
-- [1890] W. N. 207, L. JJ. 

1605. Duplicate evidence.|—Two sisters alleged to 
be persons of unsound mind not so found by inquisi- 
tion were detainedinanasylum. Each was entitled 
to a one-third share in a small property; one of 
them had also a mtge. of £392, & the other a mtge. 
of £58. Their sister applied for an order that she 
should be appointed receiver of their estates & 
that she might be at liberty to apply their income 
to their maintenance. For this purpose she took 
out two summonses in similar terms founded on 
evidence which had been previously filed. This 
evidence consisted of affidavits practically in 
duplicate by appct. stating the family history & 
property of the lunatics; duplicate copies of an 
affidavit of the fitness of appct. to be receiver; & 
affidavits by the medical attendant, which differed 
considerably. Separate undertakings by appct. 
to account were also filed. The mastcr objected 
to the duplicate evidence & made one order 
appointing appct. receiver on both summonses ; 
allowing the whole income to be applied for main- 
tenance; & directing that only such costs should 
be allowed as would have been incurred, if one set 
of affidavits & one undertaking had been filed 
in the two matters. 

The receiver appealed & asked that separate 
orders might be made :—Held: the master’s order 
was right. It was necessary to have two 
summonses in the first instance, but not to have 
duplicate evidence.—He Morris, [1912] 1 Ch. 730; 
81L. J. Ch. 451; 106 L. T. 553, L. JJ. 

1606. Employment of solicitor—In connection 
with lunatic’s real estate—All income necessary 
for maintenance—Liability of receiver.]—Solrs. 
appointed by the quasi-committee of a lunatic 
not so found by inquisition did work in respect of 
the lunatic’s real estate, the costs of which were not 
paid to them inasmuch as all the lunatic’s income 
was applied for her benefit & there were no funds 
available. Some of these costs were, as against 
the quasi-committee, barred by lapse of time :— 
Held: the quasi-committee was the statutory 
agent of the lunatic & was not personally liable 
to the solrs. appointed by him to act for the 
lunatic ; the cost of the solrs. were payable out of 
the estate of the lunatic; the relation of the solr. 
& client did not exist between the solrs. & the 

uasi-committce, therefore the question of Stat. 
Limitations could not be raised by him; &, if it 
might be raised by the judge, that in the present 
case it ought not to be pleaded.—Re E. G., [1914] 
1 Ch. 927; 83 L. J. Ch. 586; 111 L. T. 95; 58 
Sol. Jo. 497, L. JJ. 


Lunatics AND Persons oF Unsounp MIND. 


Sucr. 8.—COMMITTEES AND THEIR SURETIES. 
_ SuB-sEct. 1.—IN GENERAL. 

1607. Committee of person of estate—Appearance 
by separate solicitors.|—Re CHAMBERS (1844), 3 
L. T. O. S. 278, L. C. 

1608. Prospective order.|—A lunatic was made 
deft. as one of the next of kin of an intestate. He 
& his committee presented a petition entitled in 
the suit, & also in the lunacy, praying that the 
lunatic might defend by his guardian, & that the 
committee might be appointed such guardian. 
The committee prayed that, as such, he might be 
at liberty to prosecute the claim of the lunatic as 
next of kin, & that all such costs as should be 
properly incurred, & as should not be paid out of 
the estate to be administered in the suit might be 
raised & paid out of the lunatic’s estate. The 
ct. gave liberty to the committee to defend the suit, 
but refused to appoint a guardian as being un- 
necessary, or to make any prospective order as to 
la & directed the title in the cause to be struck 
out. 

The ct. will not make any order for the payment 

of extra costs out of the estate of a lunatic, until 

such costs have been incurred._—Re MANSON 

(1852), 21 L. J. Ch. 249; 18 L. T. O.S. 266, L. JJ. 
Sce, also, Sect. 13, sub-sect. 3, post. 


SUB-SECT. 2.—APPOINTMENT OF COMMITTEE. 

1609. Proposals for appointment—Opposition to 
master’s report.|—-Z?e Fust (1808), 1 Collinson on 
Idiots, Lunatics, etc., p. 461, L. C. 

1610. Original appointment — Opposition to 
master’s report.|—-Where a petition against the 
master’s report, approving of the appointment of 
a particular person to be committee of the person 
failed, costs were not given against petitioner, as 
the relations of lunatic persons should not be 
discouraged from making application to the ct.— 
Re Couuins (1848), 12 L. T. O. S. 61, L. C. 

1611. Appointment of new committee—Objec- 
tion—At risk of party objecting.|—-Re CLARKE, No. 
786, ante. 

1612. ——.]—-Re LIvESEY (1845), 5 L. T. 
O.S. 69, L. C. 

Contest between trustees of will of 
lunatic’s father—& next of kin.]|—Where testator 
had directed the trustees of his will to have the 
custody of his lunatic son, & such trustees had been 
allowed to go in before the Master to contest the 
appointment of committees of the person with the 
lunatic’s brothers, his next of kin, & the Master 
decided in favour of the brothers :—Held: the 
trustees must pay the costs incurred by the next 
of kin out of testator’s estate.—Re Bootn (1850), 
15 L. T. O. 8. 429, L. C. 





SUB-SECT. 3.—ACCOUNTS. 

1614. Passing accounts—lrregularity.) — Ex p. 
CLARKE, No. 916, ante. 

1615. Attendance of next of a 
Amoy (1807), 2 Coop. temp. Cott. 105; 47 EB. R. 
1074, L. C. 

1616. ——— ——— Surcharge successfully carried 
a ery RADCLIFFE (1844), 4 L. T. O. 8. 109, L. C. 

617. ——— Petition by executors of deceased 
committee.|—Ite BRIGNALL (1844), 8 L. T. O. S. 
237, L. O. 

1618. Expenditure without previous sanction of 
court.|—#te CHURCHILL (1839), 3 Jur. 719, L. O. 
ea ee as JENNINGS (1845), 4 L. T. O. 8S. 
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SuB-secT. 4.—THE SURETY. 

1620. Death of surety—Costs of executing fresh 
security—Liability of trustees & executors of de- 
ceased surety.|—Committee having entered into 
fresh security, order made that the former bond 
should be cancelled, & the trustees & exors. of 
deceased surety should pay the costs of the peti- 
tion.— Re Buu (1843), 2 Coop. temp. Cott. 66; 
47 B. R. 1053, L. O. 

1621. Defaulting committee—Liability of surety 
for costs of recovery of balance—Construction of 
surety bond.|—Re Lockzy, No. 908, ante. 

1622. ———_ Petition raising construction of 
bond.]—Re LocKkrEy, No. 908, ante. 


Sect. 9.—COMPULSORY PURCHASE OF 
LUNATIC’S ESTATE. 
See COMPULSORY PURCHASE OF LAND, Vol. XI., 
pp. 256, 258, Nos. 1629, 1641, 1642, 1675. 


SECT. 10.—LEASES. 

Leases generally, see LANDLOKD & TENANT, 
Vol. XXX., p. 429. 

1623. Apportionment of costs—Between estate & 
lessee.|— Apportionment of the costs of granting 
a lease of a lunatic’s estate, between the estate & 
the lessee.—Re NORFOLK (DUCHESS), Ex p. 
PrRICKETT (1818), 8 Swan. 130; 36 E. R. 801, L. C. 

1624. Renewal of lease—Application to court for 
direction to committee.|—-Where a lunatic was 
bound by covenant to grant a renewal of a lease, 
the expenses incurred by the lessee in applying 
to the Court, under Infants Property Act, 1830 
(c. 65), for a direction to the committee to execute 
a lease instead of the lunatic, must be borne by 
the lunatic’s estate.—Ha p. BARNES (1848), 17 
L. J. Ch. 4386, L. C. 

A ee :—Refd. Wortham v. Dacre (1856), 2 K. & J. 


1625. Lease of lunatic’s life estate—Approval by 
court—Attendance of heir-at-law.|—On a petition 
being presented for the confirmation of the Master’s 
report, approving of a lease for twenty-one years 
of a house belonging to a lunatic, determinable 
on his decease, the heir-at-law, who was also one 
of the next of kin, appeared by counsel :—Held: 
he was only entitled to the costs of his appearance 
as one of the next of kin—HRe DYNELEY (1858), 
21 L. T. O. 8S. 82; 1 W. R. 204, L. J. 


SUB-SECT. 1.—RECONVEYANCE ON LUNACY 
OF MORTGAGEE. 

1626. Whether costs borne by lunatic’s estate.) — 
The costs of the committee of a lunatic mtgee. 
requisite to enable him to reconvey to the mtgor. 
under 4 Geo. 2, c. 10, including the costs of the 
reference, are to be paid out of the lunatic’s 
estate, whether the application be made by the 
mtgor., or by the committee, which is the usual 
course. If the mtgor. be ready to pay, the com- 
mittee of a lunatic mtgee. should apply for a 
reference under the statute, & it seems he would 
not be allowed to bring an action.—Re Lewis, 
Ke p. Ricuarps (1820), 1 Jac. & W. 264; 387 

Re Wheeler 
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1627. ——.]—Ea p. BREARLEY (1532), cited 
inl De G. M. & G. 484,n.; 42 EB. R. 620. 

1628. j|—Semble: the expenses of the 
proceedings under 11 Geo. 4 & 1 Will. 4, c. 60, 
s. 5, for the purpose of obtaining a reconveyance 
of a mtged. estate from a mtgee. of unsound mind, 
but not found such by inquisition, are to be borne 
by the mtgor.—Re Marrow (1841), Or. & Ph. 
142; 10 L. J. Ch. 340; 41 BE. R. 444. 

Annotations :-—Refd. King v. Smith reg 6 Hare, 473. 
































Mentd. Hx p. Ommaney (1841), 5 Jur. 647 
1629. -|—The costs of proceedings under 
11 Geo. 4, & 1 Will. 4, c. 60, 8s. 3, for the purpose of 
obtaining a reconveyance of a mortgaged estate 
from a lunatic mtgee. are to be borne by thelunatic’s 
estate.—Re TOWNSEND (1847), 2 Ph. 348; 16 
- Ch. 456; 9 L. T. O. S. 420; 41 EB. R. 977, 
Annotations :—Refd. King v. Smith (1848), 6 Hare, 473. 

Mentd. Webb v. Crosse, (1912) 1 Ch. 323. 

1630. -|—The costs of the proceedings for 
obtaining from the committee of a lunatic a re- 
conveyance of premises mtged. to the lunatic 
will be ordered to be paid out of the lunatic’s 
estate, where the lunatic is beneficially interested 
in the mtge. money, & the petition is presented 
by the committee. This rule will not, however, 
be acted on if the mtgor. presents the petition, 
unless in cases where the committee has declined 
to take that step—Re WHEELER (1852), 1 De 
G. M. & G. 4384; 21 L. J. Ch. 759; 20 L. T. O.S. 
57; 42 E. R. 620, L. C. 

Annotations :—Distd. Re Stuart, Ex p. Marshall (1859), 4 
De G. & J. 317. Mentd. Webb v. Crosse, [1912] 1 Ch. 
1631. Exception of cost of stamp.|—-Upon 

the petition of the committee of a lunatic mtgee., 

an order was made vesting the estate in the mtgor., 
the costs of the order to be paid out of the lunatic’s 
estate, with the exception of the stamp, which 

was to be paid by the mtgor.—Re Tuomas (1853), 

22 L. J. Ch. 858; 20 L. T. O. S. 209; 1 W. R. 

155, L. CO. 

Annotation :—Folld. Re Biddle (1853), 23 L. J. Ch. 23. 
1632. Lunatic not so found.|—Where, 

through the lunacy of a mtgee., not found lunatic 

by inquisition, a petition under Trustee Act, 1850 

(c. 60) is rendered necessary in order to enable 

the mtgor. to pay off the mtge. debt, the costs 

must be paid out of the mtge. debt. There being 
no committee, but only a receiver of the mtgee.’s 
estate under 8 & 9 Vict. c. 100, the costs of the 
appearance of the heir-at-law & next of kin were 

allowed.—Re BIDDLE (1853), 2 Eq. Rep. 713; 23 

L. J. Ch. 23; 22 L. T. O. S. 217; 2 W. R. 50, 

L. JJ. 

16383. .J}—-The rule that a lunatic 
mtgee. bears the costs of proceedings, under 
Trustee Act, 1850 (c. 60), occasioned by his lunacy, 
to obtain a reconveyance of the estate, applies 
equally to a person of unsound mind not so found 
by inquisition, & whether the proceedings are 
taken in a redemption suit, or in the course of the 
administration of the mtgor.’s estate.—Re VIALL, 
HAWKINS v. PERRY, Ea p. SARGEANT (1856), 8 
De G. M. & G. 439; 25 L. J. Ch. 656; 4 W. R. 
686; 44 BE. R. 460, L. JJ. 

Annotation :—Refd. Re Sparks (1877), 37 L. T. 301. 

1634. Costs of appearance of heir-at- 
law & next of kin.|—-Re BIDDLE, No. 1632, ante. 

1685, ———.|—_Ke Row Ey, No. 13812, ante. 

1636. Mortgagor served with petition.|— 
Where the committee of a lunatic mtgee. presents 
a petition under Trustee Act, 1850 (c. 60), for a 
reconveyance of the mtged. estate to the mtgor., 
the mtgor. is not entitled to his costs out of the 
lunatic’s estate, even though served with the 
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Sect. 11.— Mortgages: Sub-sects.1 & 2. Sects. 12 
& 18: Sub-sects. 1, 2, 8, 4 & 5.] 


petition —Re Puiiuies (1869), 4 Ch. App. 629; 
17 W. R. 904, L. J. 

1637. ——— Application by mortgagor—Com- 
mittee’s refusal to proceed.|—Jte WHEELER, No. 
1630, ante. 

1638. ——.]— Where a mtgee. becomes of 
unsound mind, & the mtgor. desires to pay off the 
mtge. debt & presents a petition, to obtain a vest- 
ing order, he must pay the whole of the mtge. 
debt & interest into ct., & will not be allowed the 
costs of his petition, nor will he have to pay the 
mtgee.’s costs.—Re SPARKS (1877), 6 Ch. D. 361; 
37 L. T. 801, 25 W. R. 869, L. JI 

1639. ——— Lunatic a trustee—To the knowledge 
of mortgagor.]|—Re Towers, Ex p. CLAY (1830), 
cited in Shelford on Lunatics, 2nd ed. p. 510, L. C. 


Annotations -—Folld. Re Lewes (1849), 1 H. & Tw. 123; 
fe Stuart, Ex p. Marshall (1859), 4 De G. & J. 317. 


1640. -|—Where a mtge. in fee 
had been executed with knowledge that the mtgee. 
was a trustee only of the money advanced, & the 
mtgee. became lunatic, all such extra costs of 
procuring a reconveyance as were occasioned by 
the lunacy were thrown upon the mtgor., & were 
not payable either by the lunatic, or by the parties 
beneficially interested in the mtge. money.— 
Re LEWEs (18419), 1 Mac. & G. 28; 1H. & Tw. 
123; 18 L. J. Ch. 153; 13 Jur. 548; 47 E. R. 
1352, L. C. 

Annotations :—Consd. Webb r. Crosse, [1912] 1 Ch. 323. 
Refd. Re Townsend (1850), 1 Mac. & G. 686. 

Trust unknown to mortgagor.|— 
In the case of a petition by a mtgor., seeking to 
confirm the Master’s report as to a lunatic mtgee., 
& a reconveyance of the mtged. premises, & 
appointment of new trustees. there being no proof 
that the mtgor. was aware of the lunatic being a 
trustee, the costs of & incidental to the applica- 
tion were ordered to be paid out of the trust 
estate.— Re TOWNSEND (1850), 1 Mac. & G. 686; 
2H. & Tw. 185; 47 E. R. 1649, L. €. 














SUB-SECT. 2.—RECONVEYANCE ON LUNACY 
OF MORTGAGEE’s HER. 

1642. Costs borne by mortgagor.|—Where a 
mtge. in fee had been paid off to the mtgee.’s 
exor., & a petition was presented under Trustee 
Act, 1850 (c. 60), by the mtgor. for a reconveyance 
from the mtgee.’s heir, who was a lunatic, or 
for a vesting order :—Held: mtgor. must pay the 
coste of the proceeding.—Re Struart, Fx p. R- 
are (1859), 4 De G. & J. 317; 45 E.R. 128, 


Annotation :-—Reld. Webb v. Crosse, [1912] 1 Ch. 323. 

1643. -|—On a mtge. being paid off, the 
costs of obtaining a vesting order, rendered 
necessary by the lunacy of the heir-at-law of the 
mtgee., were ordered to be paid by the mtgor.— 
Re JonEs (1860), 2 De G. F. & J. 654; 80 L. J. 
Ch. 112; 3L. T. 495; 7 Jur. N. 8.115; 9 W. BR. 
175; 45 E. R. 736, L: JJ. 





Sect. 12.—TRUSTS. 
1644. Committee’s costs—Paid by cestui que 
trust.|—The costs of the committee of a lunatic 
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0. Suit for partition — Appoint- 
ment of guardian ad litem.|—A plies. 


costa of appoint 
of de 
so found, 


tion refused in a partition 
guardian 
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trustee conveying under the statute [4 Geo. 2, 
c. 10}, must be paid by the cestuis que irust. The 
estate being vested in the lunatic upon trusts 
for securing an annuity, & subject thereto upon 
trust for the grantor of the annuity, the grantee 
& the assignee of the grantor ot the annuity were 
ordered to defray equally the committee’s costs 
of an application by them for a reconveyance of 
the estate-—Re PEARSE, Ex p. PEARSE (1823), 
Turn. & R. 325; 37 EB. R. 1125. 

1645. No order made.]—Where a trustee be- 
comes a lunatic, & consequently an application 
to the ct. in Lunacy becomes necessary for the 
purpose of obtaining a transfer o1 the trust funds, 
no order as to costs will be made.—Re GARDEN 
(1865), 6 New Rep. 347; 84 L. J. Ch. 466. 


SEcT. 13.—ACTIONS. 
SuB-sECT. 1.—IN GENERAL. 

1646. Whether solicitor can recover his costs by 
action.J|—(1) A solr. employed on part of a lunatic 
can have no action against him for his bill of costs. 

(2) Committee of lunatic has a lien on the 
lunatic’s estate.—BARNESLEY v. POWELL (1750), 
Amb. 102; 27 BE. R. 63, L. C. 

Annotations :—Generally, Refa. Re Rutter, Chester v. Rolfe 


(1853), 4 De G. M. & G. 798; Re KE. G., [1914] 1 Ch. 927. 
Mentd. Shaw v. Neale (1858), 6 H. L. Cas. 581. 


1647. Suit for dissolution of partnership.|—On 
dissolution by reason of lunacy, the costs of the 
suit are to be borne by the joint partnership 
assets.— JONES v. WELCH (1855), 1 K. & J. 765; 
1 Jur. N.S. 994; 69 EB. R. 668. 

1648. Suit for partition.|—To a suit for partition 
of property, one undivided share of which was 
vested in a lunatic’s tenant in tail in possession, 
with remainder to an infant tenant in tail, with 
remainder to a married woman in tail, with re- 
mainders over, the persons interested in remainder 
after the lunatic & infant tenants in tail, were 
made defts., & they, by their answers, claimed 
such interests in the undivided share of the pro- 
perty as they were alleged to have by the bill: 
—Held: the persons so named as defts. were not 
unnecessary parties to the suit; &, having regard 
to the remoteness, & uncertainty of their interest 
in the property, their costs up to the decree on 
the hearing should be a charge on the property, 
which should be allotted in severalty in respect 
of the undivided share in which they were so 
interested.—SINGLETON v. HOPKINS (1855), 25 
L. J. Ch. 60; 26 L. T. O. S. 146; 1 Jur. N.S. 
1199; 4 W. QR. 107; subsequent proceedings, sub 
nom, Re BLoomMak (1857), 2 De G. & J. 88, L. JJ. 

.]—Re BLoomaR, No. 1097, ante. 

1650. Costs of unsuccessful appeal.] — Jt 
BaRLowW’S WILL, No. 1034, ante. : 

1651. Proceedings for order for payment out o! 
lunatic’s funds.]—Defts. held securities & money! 
on behalf of a domiciled Frenchman who had hac 
business relations with them as bankers & stock 
brokers respectively. He became of unsounc 
mind, & P. was appointed provisional adminis 
trator of his property by the French ct. P. 
requested defts. to transfer the property to him 
offering to prove the orders of the nch ct 
appointing him administrator in any manne 
satisfactory to defts. ; but they declined to transfe 
the property without an order of an Hnglish ct. 


suit, that 
ad item 


of mind by affidavits, be borne b 
deft.’ share in esta 


te,.—- MASTERS 
ft., a person of unsound mind, not MASTERS (1903), 2N. B. Eq. He 
of proving her unsounduncss L. T. 266.—CAN, 


486; 23 C. 
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—Held: the case was governed by Didisheim v. 
London & Westminster Bank, No. 1066, ante, & 
in view of that decision defts. had shown an 
undue & unreasonable excess of caution in the 
attitude which they had assumed, & were not 
entitled to costs in proceedings by P. & the 
lunatic for an order for the delivery of the pro- 
perty to P.—PELEGRIN v. Coutts & Co., PELAGRIN 
v. MESSEL (L.) & Co., [1915] 1 Ch. 696; 84 L. J. 
Ch. 576; 113 L. T. 140, 


SUB-SECT. 2.—LIABILITY OF NEXT FRIEND. 

1652. Plaintiff supposed to be insane—Subse- 
quently found sane — Liability to plaintiff.)— 
PALMER Vv. WALESBY, No. 1450, ante. 

1653. —— Liability to defendant.|/— 
PALMER v. WALESBY, No. 1450, ante. 

1654. Subsequently found insane—Reim- 
bursement out of lunatic’s estate—Benefit of 
lunatic.]|— BEALL v, SmrTH, No. 485, ante. 

1655. Security for costs—Insolvency of next 
friend.]|—CRUICKSHANK v. KNOWLES (1897), cited 
in Halsbury’s Laws of England, Vol. XIX., p. 463. 








SUB-SECT. 3.—POSITION OF COMMITTEE. 

1656. Joined as co-plaintiff—Death of lunatic— 
Dismissal of committee from action.]|—HarLAaNnp 
v. GARBUTT, [1881] W. N. 8 

1657. Extent of liability—Estate of lunatic in his 
hands.|—Where a lunatic & his committee were 
unsuccessful applts., it was held, in the absence 
of any principle to the contrary, & in the special 
circumstances of the case, that resps. were entitled 
to costs as against the committee only to the extent 
of the lunatic’s estate coming to his hands & not 
personally.— BRADFORD OLD BANK v. SUTCLIFFE, 
[1918] 2 K. B. 852, n.; 88 L. J. K. B. 85, C. A. 

1658. Lien for costs.,}—BARNESLEY v. POWELL, 
No. 1646, ante. 


SUB-SECT. 4.—CosTs OF GUARDIAN AD LITEM. 

1659. Costs must be incurred—Before any order 
made.|—-Re MANSON, No. 1608, ante. 

1660. Defendant becoming insane after action 
brought—Recovery before hearing.|—Where a 
deft. originally appeared by his own solr. & after- 
wards became insane, & pltf. obtained an order 
appointing the solr. to the Suitors’ Fee Fund his 
solr, in the cause, but deft. having recovered some 
time before the hearing took no steps to discharge 
such order until the suit was brought to a hearing : 
—Held: deft. must pay the costs of the solr. to 
the Suitors’ Fee Fund before obtaining an order 
to substitute his original solr., but might add such 
Wise ian Pains of the suit.— ON v. 

e ‘ : ae be ; 
W.R. 1018 )» w Rep. 547; 9L. T. 114; 11 


Annotation :—Refd. Blyth v. Green, [1876] W. N. 214. 
1661. Defence of insanity pleaded— Withdrawal 


on failure to procure witness.|—EMANUEL v. KIRK 
(1885), 29 Sol. Jo. 258 : 


Annotation :—Retd. Eady v. Elsdon, {1901} 2 K. B. 460. 
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1662. Nullity sult—Costs of official solicitor.|- 
JACKSON v. JACKSON, No. 151, ante. 


SuB-SEcT. 5.—LIABILITY OF SOLICITORS ACTING 
FOR PERSON OF UNSOUND MIND. 


1663. Ex parte order obtained—Knowledge of 
pending petition in lunacy—Whether professional 
misconduct.|—(1) A solr. is not prevented from 
taking legal proceedings on behalf of his client by 
the mere fact that to his knowledge a petition in 
lunacy for an inquiry into the state of mind of 
the client is pending, provided that he believes 
the client to be sane. The ct. will, however, in 
a proper case, when informed of the petition, 
stay the proceedings until the inquiry is completed. 

(2) A solr. who was aware that a petition in 
lunacy against his client was pending obtained 
on her behalf an order ex p. without disclosing the 
fact. He believed her to be sane, but she was 
subsequently found to be of unsound mind. 
Upon the order being discharged :—Held: he had 
not been guilty of such professional misconduct 
as to make him liable for the costs.—Re ARmM- 
STRONG (GEORGE) & Sons, [1896] 1 Ch. 536; 65 
L. J. Ch. 258; 74 L. T. 184; 44 W. R. 281; 40 
Sol. Jo. 228. 

Refd. 


Annotation :-—Generally, Didisheim v. 
Westminster Bank, [1900] 2 Ch. 15. 


1664. Conduct of defence—Ignorance of in- 
sanity.|—-Where an authority given to an agent 
has without his knowledge been determined by 
the death or lunacy of the principal, &, sub- 
sequently, the agent has,in the belief that he was 
acting in pursuance thereof, made a contract or 
transacted some business with another person, 
representing that, in so doing, he was acting. on 
behalf of the principal, the agent is liable as having 
impliedly warranted the existence of the authority 
which he assumed to exercise, to that other person 
in respect of damage occasioned to him by reason 
of the non-existence of that authority. 

Solrs. were instructed by a client to conduct 
his defence to an action which was then threatened 
& was afterwards commenced against him. Before 
the commencement of the action the client became, 
& was certified as being, of unsound mind. In 
ignorance of his unsoundness of mind, & of his 
having been so certified, the solrs. entered an 
appearance for him in the action, & delivered a 
defence, to which pltf. replied, & other inter- 
locutory proceedings took place in the action. 
Subsequently, the action not having come to 
trial, pltf.’s solr. was informed that deft. had 
been certified as being of unsound mind; & an 
application was made on behalf of pltf. at chambers 
for an order that the appearance & all subsequent 
proceedings in the action should be struck out, 
& that the solrs. who had assumed to act for 
deft. should be ordered personally to pay pltf.’s 
costs of the action up to date, on the ground that 
they had so acted without authority. The master 
made an order that the appearance & subsequent 

roceedings in the action should be struck out, 
but refused to make an order for payment of the 
pltf.’s costs by the solrs. personally, which refusal 
was on appeal affirmed by the judge at chambers : 


London & 


_ »—Youna v. HERON (1868), 14 
Gr. 580.—-CAN. 


PART XII. SECT. 18, SUB-SECT. 5. 
166414. Conduct of defence—Ignorance 
of insanity.}—GROSE v. BANK OF NEW 
SourH WALES (1910), 11S. R. N. 8. W. 
24: 27 N.S. W. W. N. 145.-—AUS. 
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appears ‘«unneces- 





246 


Sect. 18.—Actions: Sub-sect. 5. Sects. 14 & 15. 
Part XIII. Sects. 1,2,3,4 &5.] 


' the solrs. who had taken on themselves 
to act for deft. in the action had thereby impliedly 
warranted that they had authority to do so, & 
therefore were liable personally to pay pltf.’s 
costs of the action.—YONGE v. TOYNBEE, [1910] 
1K. B. 215; 79 L. J. K. B. 208; 102 L. T. 57; 
26 T. L. R. 211, C. A. 

Annotations :-—Refd. Re Dunn, Simmons v. Libera] Opinion: 
{1911) 1 K. B. 966; Fernée v. Gorlitg, [1915] 1 Ch. 177. 
Mentd. Haxby v. Wood Advertising Agency (1032): 109 
Iu. T. 946; McNeall ve. Hawes (1923), 92 L. J. K. B. 729; 
he Aa ee ae {1923] 2 K. B. 112; Edwards v. Porter, 


Liability as next friend.}—See Sect. 13, sub- 
sect. 2, ante. 


CONTRACTUAL 


Sect. 14.—ISSUE AS TO 
CAPACITY. 
1665. Purchase of real estate—Purchaser found 
lunatic after payment of deposit—-As from time 
prior to contract.)—FRost v. BEAVAN, No. 134, 
ante. 
1666. Impeachment of settlement.J)—A _ gentle- 
man made a settlement of nearly the whole of his 
property in trust for himself for life, & then for 
four of his five children & their issue. About 
two years afterwards he was found lunatic. A 
son who took no benefit under the settlement 
desired to have it impeached, & adduced evidence 
showing that there was reasonable ground for 
contending that the settlor was of unsound mind 
when he executed it. The income of the lunatic 
was amply sufficient for his wants :—Held: no 
proceedings ought to be directed at the expense 
of the lunatic’s estate, but the excluded son ought 
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to be allowed to file a bill, as next friend of the 
lunatic, without giving security for costs, to 1m- 
peach the settlement.—Re GorDOoN (1875), 10 
Ch. App. 192; 44 L. J. Ch. 208; 32 L, T. 348; 
23 W. R. 760, L. JJ. 


Srcr. 15.—ISSUE AS TO TESTAMENTARY 
CAPACITY. 

1667. Whether costs of appeal allowed—Out of 
estate.|—DITCHBURN v. FEARN, No. 217, ante. 

1668. ——.]—Dimes v. Dimes, No. 368, 
ante. 

1669. Costs of all parties allowed out of estate. |— 
In a testamentary suit the will was opposed by 
the next of kin on the ground of testator’s insanity. 
The ct. held that at the time of making the will 
testator was of sound mind, memory & under- 
standing, & granted probate. But in deciding 
the question of costs, it held that when testator’s 
general conduct, though it fell short of insanity 
is such as to raise doubts as to his sanity, & after 
due inquiry, to afford reasonable grounds for 
litigating the questions, the costs of all parties 
ought to be borne out of the estate. Accordingly, 
it allowed the unsuccessful opponents of the will 
costs out of the estate.—DavIES v. GREGORY 
(1873), L. R.3 P. & D. 28; 42 L. J. P. & M. 33; 
28 L. T. 239; 37 J. P. 279; 21 W. R. 462. 
Annotations :—Folld. Roe v. Nix, [1893] P. 55; Brown v. 

Penn (1895), 12 T. L. R. 46. Consd. Browning v. Mostyn 

eset 66 L. J. P. 37. Refd. Richardson v. Wood (1901), 

45 Sol. Jo. 380. 

Costs of heir-at-law.|—See Exrcurors, Vol. 
XXITI., p. 272, Nos. 3346-3350. 

See, also, HxEcuToRS, Vol. XXIII., pp. 261, 
262, 264, 269, 395, Nos. 3187-3192, 3224, 3305, 
4668 ; EVIDENCE, Vol. XXII., p. 617, No. 6836. 





Part Xlll—Administration in Regard to Reception and 
Care of Lunatics. 


SEcT. 1.—THE COMMISSIONERS IN LUNACY. 

See Lunacy Act, 1890 (c. 5), ss. 162, 187, 191, 
194, 208, 226; Lunacy Act, 1911 (c. 40), 5s. 3; 
Mental Deficiency Act, 1913 (c. 28), ss. 22, 26, 65. 

1670. Liability for wrongful detention.]—Har- 
NETT v. BOND, No. 1869, post. 


SECT. 2..—THE VISITORS IN LUNACY. 

See Lunacy Act, 1890 (c. 5), ss. 163-173, 176-179, 
181, 183-186; Mental Deficiency Act, 1913 (c. 28), 
ss. 28, 40, 66; Rules in Lunacy, 1892, rr. 100, 
107; Rules in Lunacy, 1893, r. 5. 

1671. Power to make agreements—For plans for 
asylums— Plans not ultimately approved.|-— A 
declaration against the clerk to a committee of 
visitors of a county lunatic asylum, under 8 & 9 
Vict. c. 126, ss. 16, 17, stated, that the committee 
under the statute agreed with pltf., in considera- 
tion that he would render his services as an archi- 
tect in examining the site of a proposed lunatic 
asylum, & preparing the requisite probationary 
drawings for the committee, & all other drawings 
required to be submitted to the Comrs. in Lunacy 
& the Secretary of State, that a certain sum should 


be paid to him, & averred that he did prepare 
requisite probationary drawings for the approval 
of the committee, & was ready to prepare other 
drawings to be submitted to the Comrs. & Secretary 
of State, but that the committee wrongfully dis- 
charged him & prevented him from _ completing 
the agreement. Second plea, that pltf. did not 
prepere the requisite probationary drawings. 

ifth plea, that a reasonable time had elapsed 
for pltf. to prepare the requisite probationary 
drawings for the approval of the committee, & 
that pltf. prepared divers drawings which were 
not approved of by the committee, but rejected 
by them, & that, save as aforesaid, pltf. did not 
prepare any probationary drawings ‘for the ap- 
proval of the committee, wherefore, etc. :—Held: 
‘ probationary ’”’ drawings meant drawings to be 
re eats of by the committee, the Comrs., & 
the Secretary of State; even if the visitors could 
contract for the payment for plans not approved 
of, yet there was a contract here which would 
make them liable for dismissing pltf.; & pltf. 
could not recover on the indebitatus counts. 

Qu. : whether the visitors had power to contract 
for the payment for plans not ultimately approved 
of; whether mandamus to the treasurer of the 
county would he the proper remedy in such @ 
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case ; whether the clerk could be sued; & whether 
the county would be liable on such a contract.— 
MoFFATT v. Dickson (1853), 13 C. B. 548; 1 
CO. L. R. 204, 22 L. 5. C. P. 265; 17 Jur. 1009; 
138 E. R. 1311. 


‘Annotations :-—Refd. Kendall v. King (1856), 17 G. B. 483. 
Mentd. Moffatt v. Laurie (1855), 15 C. B. 583. 


1672. Breach of contract by committee— 
Remedy by action—Or mandamus.|—MOoFFATT v. 
DicKson, No. 1671, ante. 

1678. Clerk sued in name of 
committee.]|—MOoFFaT?r v. Dickson, No. 1671, ante. 

167 By 8 & 9 Vict. c. 


PT CY SO see | emencer 
e e 











eenenne eee 


126, s. 17, a select number of the justices for a 
county or borough, called the ‘‘ committee of 
visitors,’’ were impowered to contract for plans, 
etc., for the erection of a lunatic asylum for the 
county, etc.; &, by sect. 16, they were enabled 
to sue & be sued in the name of their clerk :—Held : 
an action might be maintained against the com- 
mittee of visitors in the name of their clerk, in 
respect of a contract so entered into by them, 
although pltf. might have no means of enforcing 
his judgment when obtained.—KENDALL v. KING 
(1858), 17 C. B. 4838; 25 L. J. C. P. 132; 20 
J.P. 246; 4 W. R. 389; 139 E. R. 1163. 

Annotations :—Mentd. Hall v. Taylor (1858), BE. B. & EK. 

107; Itchin Brtdge Co. v, Southampton L. B. of Health 

(1858), 6 W. R. 223; Ward v. Lowndes (1859), 5 Jur. 

N.S. 1124; Bush ». Beavan (1862), 1 H. & C. 500; Coe 

v. Wise (1864), 5 B. & S. 440. 

1675. Presumption that visits duly paid—After 
long lapse of time.]—MARTIN v. JOHNSTON, No. 
475, ante. 

1676. Theft of goods purchased for asylum— 
Property in county council—Not in visiting com- 
mittee.|—In an indictment for larceny of meat 
bought by the county authority for the inmates 
of the county asylum, the property in the meat 
should be laid in the county council & not in the 
asylum visiting committee.—R. v. Huntina & 
Meike 73 J. P.12; 1 Cr. App. Rep. 177, 


SEctT. 3.—VISITATION. 
See Lunacy Act, 1890 (c. 5), ss. 183-185, 187- 
5, 197-199, 201-206 ; Rules in Lunacy, 1893, r. 5. 


4.—LICENCED HOUSES AND HOSPITALS. 

See Lunacy Act, 1890 (c. 5), ss. 21, 207-209, 211- 
219, 221-225, 227-232, 234-237; Mental 
Deficiency Act, 1913 (c. 28), ss. 20, 46; Rules as 
to Institutions for Lunatics, 1925, No. 75. 

1677. Licenced house—Restriction against user 
of premises for trade—Use of house as private 
asylum not trade.]—In a lease of a house, made in 
1802, there was a covenant, with a clause of for- 
feiture, not to use or exercise the trades or busi- 
nesses of a butcher, baker, slaughterman, melter 
of tallow, tallow chandler, tobacco pipe maker, 
tobacco pipe burner, soap maker, sugar baker, 
fellmonger, dyer, distiller, victualler, vintner, 
tavern keeper or coffee house keeper, tanner, 
common brewer, or any offensive trade, without 
licence :—Held: the lease was not forfeited by 
carrying on any occupation besides a trade, & 
: was not a trade to use the house as a private 
Ache asylum ; the word trade in this covenant 
pong applicable only to a business conducted by 

~~~ “ sellin O® d. WETHERELL v. BIRD 
ada 2 Ad. & El. 161; 4 Nev. & M. K. B. 285; 
4, J,K.B, 62; 111 BR. 63, 
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Sect. 5.—COUNTY AND BOROUGH ASYLUMS. 


See Lunacy Act, 1890 (c. 5), ss. 238-278 ; 
Lunacy Act, 1891 (c. 65), as. 14-16, 29; Mental 
Deficiency Act, 1918 (c. 28), ss. 27, 29, 30, 32- 
34, 88; Local Government (Adjustments) Act, 
1913 (c. 19), s. 1; Asylum Officers’ Superannua- 
tion Act, 1909 (c. 48); Asylum & Certified Institu- 
tions (Officers’ Pension) Act, 1918 (c. 33); Lan- 
cashire County (Lunatic Asylums & other Powers) 
Act. 1891 (c. xx). 

1678. Plans for asylum—Probationary plans.]— 
Morrarrt v. Dickson, No. 1671, ante. 

1679. Sale of land for asylum—Approval before 
signature.]—(1) A contract for the sale of land to 
the committee of visitors of a lunatic asylum may 
be approved of by the ct. of quarter sessions before 
being actually signed by the parties, if it can be 
identified as the contract which was afterwards 
entered into. 

(2) 16 & 17 Vict. c. 97, 8. 36, incorporating the 
clauses of Lands Clauses Consolidation Act, 1845 
(c. 18), with respect to the purchase of lands by 
agreement, & with respect to the purchase-money 
or compensation coming to parties having limited 
interests, enables the parties having limited 
interests to contract with the committee of visitors 
for the sale of land, although the committee of 
visitors have no compulsory powers of purchasing. 
—DEVENISH v. BROWN (1856), 26 L. J. Ch. 23; 
27 L. T. O. S. 287; 20 J. P. 820; 2 Jur. N.S. 
1043; 4 W. R. 783. 

1680. By limited owner.|—DEVENISH v. 
Brown, No. 1679, ante. 

1681. Agreement to unite—Boroughs paying 
annual rent—Transference of liability to county 
council—Subject to existing contracts.|—By an 
agreement made in 1844 between the county of 
S. & the borough of W. it was agreed that the 
county & borough should unite for the purpose 
of providing a county lunatic asylum for paupers, 
to be erected at their joint expense in certain 
specified proportions, & an asylum was erected 
accordingly. By an agreement in 1846, the county 
of M. joined this union, & agreed to pay a specified 
sum in respect of the expenses already incurred 
& to be incurred in the erection of the asylum, 
& it was also agreed that these three bodies should 
contribute to the future maintenance of the 
asylum in certain shares. These three bodies thus 
became the joint owners of the asylum. By sub- 
sequent agreements, made in 1851, 1866, & 1869 
respectively, the boroughs of O., B., & L. in the 
county of Salop were admitted to & joined this 
union, & became united with the counties of S. 
& M. & the borough of W., for the purpose of using 
the joint asylum for their lunatics, each having a 
representative on the board of visitors. These 
agreements provided that these three boroughs 
should pay an annual rent to the treasurer of the 
asylum for the privilege of using the asylum, & 
they also provided that in case of a dissolution of 
the union these boroughs should not be entitled 
to any right, claim, or interest in the asylum, & 
in consideration thereof should not be liable, 
during the continuance of the union, to contribute 
towards the expenses of the asylum. Hach of 
the three boroughs was, at the date when Local 
Government Act 1888 (c. 41), came into operation, 
a quarter sessions borough with a population of 
less than ten thousand :—Held: the liability of 
the boroughs of O., B., & L., under the above 
agreements, to provide for the maintenance, 
management of, & other dealings with the joint 
asylum, was not extinguished, but was trans- 
ferred under Local Government Act, 1888 (c. 41), 
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adjudge the legal place of settlement of such 
pauper, have no power to make a retrospective 
order upon the parish for the payment of mainte- 
nance during the time of his confinement in the 
asylum, antecedent to their adjudication :—the 
charges so incurred must be borne by the county. 

An order of justices made under the 5 Geo. 4, 
c. 71, stated, ‘“‘ that the justices, after due examina- 
tion had on oath, having adjudged the legal place 
of settlement of a pauper lunatic, confined in a 
lunatic asylum, to be in M., did thereby require 
the churchwardens & overseers of M. to pay to the 
treasurer of the lunatic asylum £10 16s. due for 
twenty-four weeks’ maintenance, etc., being at 
the rate of 9s. per week, & to pay the same weekly 
sum during so long a time as the pauper should 
remain therein.’”? The parish of M. appealed 
against this order, & in their notice of appeal 
described it as an order of settlement & mainte- 
nance :—Held: as the parish of M. had treated 
this as an order of settlement, it must be presumed 
that there was no other order, &, therefore, the 
words, ‘“‘ having adjudged,’’ must be understood 
as words of present adjudication, & the order was 
good in this respect ; so much of the order as was 
retrospective was bad, but it was good for the 
residue.—Rh. v. MAULDEN (INHABITANTS) (1828), 8 
B. & C. 78; 2 Man. & Ry. K. B. 146; 1 Man. & 
Ry. M. C. 380; 6L. J. O.S. M. C. 76; 108 KE. R. 
972. 


Annotations :-—Mentd. R. v. St. Nicholas, Leicester (1835), 
3 Ad. & El. 79; R. v. Green (1851), 20 L. J. M. C. 168 ; 
TO 8 be v. Wilts (Clerk of the Peace) (1868), L. R. 


1697. ——_~ ——— Lunatic from borough—When 
borough contributes to county rate.|—Under 18 & 
19 Vict. c. 105, 8. 14, if lunatics whose settlement 
cannot be ascertained are sent to an asylum from a 
borough having a separate ct. of quarter sessions, 
the borough is liable to the expenses if it does 
not contribute to the county rate under 5 & 6 
Will. 4, c. 76, s. 117, & is not liable if it does so 
contribute.—R. v. Baccuus (1859), 2 EK. & E. 
Wl; 29L. J. M. C. 56; 33 L. T. O. S. 318; 
6 Jur. N. 8S. 218; 7 W. R. 738; 121 E. R. 69; 
sub nom. BIRMINGHAM GUARDIANS v. BACCHUS, 24 
J.P. 85, Ex. Ch. ; affg.S. C. sub nom. BIRMINGHAM 
GUARDIANS v. BEAUMONT (1858), 8 E. & B. 870. 

1698. -|}—A Scotsman, who had no 
settlement in England, married an Englishwoman. 
While they resided together in an English parish, 
she was sent as a lunatic pauper to a lunatic 
asylum by order of a justice of the peace, under 
16 & 17 Vict. c. 97:—Held: notwithstanding 
Poor Removal Act, 1856 (c. 117), relative to the 
removal of Scottish paupers & their families to 
their own country, the expenses of her removal 
to the asylum & her maintenance there should be 
charged to the county, & not to the parish where 
the husband & wife resided.—SOMERSET (CLERK 
OF THE PEACE) v. SHIPHAM OVERSEERS (1863), 3 
B. & S. 507; 1 New Rep. 267; 32 L. J. M. C. 
83; 71. T. 673; 273. P. 4387; 9 Jur. N.S. 869; 
1] W. R. 288; 122 BK. R. 191. 

1699. .|—The attestation paper of a 
pauper lunatic soldier at the time of his enlistment 

















stated he was born in the parish of C. in the county. 


of Surrey. 

The Secretary of State for War made an order 
for the reception of the pauper lunatic into the 
county asylum. No information could be 
obtained from the pauper lunatic as to his birth- 
place, & no inquiries could ascertain that the 
pauper lunatic had had at any time a settlement 
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_acting upon the 
Pitpitam hits, Butt hae ot _ . » refused to make 
an order upon the county. The C. union appealed. 
Held: the order was wrong, & the case must be 
remitted to the magistrate to make the order upon 
the county.—CHERTSEY UNION GUARDIANS Uv. 
SURREY (CLERK OF PEACE) (1893), 69 L. T. 384; 
57 J. P. 807; 5 R. 532, D.C. 

1700. —— Liability of borough—When not con- 
tributing to county rate.|—R. v. Baccuus, No. 
1697, ante. 

1701. Liability of parish of birth—Parents 
with no settlement in England.]—A lunatic pauper 
born in England, whose father, an Irishman, had 
not gained a settlement in England, & whose 
mother was not known to have ever gained a settle- 
ment, being above the age of sixteen, but living 
with his parents, & unemancipated, was removed 
to a lunatic asylum under 16 & 17 Vict. c. 97 :— 
Held: an order for his maintenance upon the 
parish of his birth was rightly made under sect. 
97.—R. v. NEWCHURCH (INHABITANTS) (1862), 3 
B. & S. 107; 1 New Rep. 23; 32 L. J. M. C. 19; 
7 L. T. 271; 9 Jur. N. S. 5386; 11 W. R. 24; 


122 B. R. 41. 

1702. Union in which lunatic chargeable. |}— 
Lunacy Act, 1890 (c. 5), ss. 286-298, which 
provide that, where the settlement of a pauper 
lunatic can be ascertained, the expense of main- 
taining the lunatic shall be paid by the union in 
which the lunatic’s settlement is, &, where that 
cannot be ascertained, by the union in which the 
lunatic has become chargeable, must be read 
subject to the exception in sect. 294 that where a 
lunatic has become irremovable from a union the 
expenses shall be paid by that union, & not by the 
union where the lunatic’s settlement is, &, there- 
fore, sect. 303, which gives a right of appeal to 
quarter sessions against an order of Justices 
adjudging the settlement of a lunatic must be 
read as giving a similar right of appeal against an 
order adjudging that a lunatic has henoine irremov- 
able.—EASTBOURNE GUARDIANS v. CROYDON 
GUARDIANS, [1910] 2 K. B. 16; 79 L. J. K. B. 
646; 102 L. T. 595; 74 J. P. 286; 26 T. L. R. 
447; 8L. G. R. 508, D. C. 

1708. Where lunatic removable—Liability of 
parish of settlement— Wife living apart by consent.| 
—A. pauper lunatic, living by consent apart & in 
a different parish from her husband, who was 
irremovable by virtue of Poor Removal Act, 1846 
(c. 66), was sent to a lunatic asylum, & an order 
for her maintenance was made upon the parish of 
her husband’s settlement, under 16 & 17 Vict. 
c. 97, 8. 97 :—Held: the pauper lunatic was not 
irremovable by 11 & 12 Vict. c. 111, s. 1, & there- 
fore the order was rightly made under sect. 97, 
& not under sect. 102 of 16 & 17 Vict. c. 97.— 
East RETFORD UNION GUARDIANS v. STRAND 
UNION GUARDIANS (1862), 3 B. & S. 122; 122 
E. R. 47; sub nom. STRAND UNION GUARDIANS 
v. Kast RETFORD GUARDIANS, 1 New Rep. 21; 
sub nom. R. v. EAST RETFORD UNION GUARDIANS, 
32 L.J.M.C.17; 273. P. 229; 11 W. R. 25. 








Annotation :— xpid. & Distd. Lewisham Union Grdns. v 
Wandsworth Union Grdns., [1919] 2 K. B. 462. 
1704. Child living with parent.]—A 








pauper lunatic had resided for more than five 
years in resp. parish with her father & mother, 
when he died, & she continued to reside with her 
mother in that parish till Oct. 1858, when she was 
sent to the workhouse, where she remained till 
Jan. 24, 1860. In Dec. 1859, her mother went to 
reside in another parish, but did not acquire any 
settlement in her own right. On Jan. 24, 1860, 
the pauper lunatic was sent from the workhouse 
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to the count lunatic asylum & was confined there 
until Apr. 2 following, when she was discharged 
& went to reside with her mother. Upon an 
appeal, against an order of adjudication & main- 
tenance, under 16 & 17 Vict. c. 97, upon the parish 
in which her father was settled :—Held: the 
pauper lunatic being unemancipated, continued 
part of her mother’s family, &, therefore, her 
mother having ceased to be irremovable, she also 
ceased to be irremovable, & the order was rightly 
made. @u.: whether an unemancipated child 
can acquire a status of irremovability in its own 
right.—R. v. St. MARY ARCHES, EXETER OVER- 
SEERS (1862), 1 B. & S. 890; 31 L.J3.M.C.77; 5 
L. T. 637; 8 Jur. N.S. 457; 121 B. R. 944; sud 
nom. ST. Mary ARcHES, EXETER (CHURCH- 
Saat v. MANCHESTER GUARDIANS, 26 J. P. 
Annotations :—Distd. Sa . v. . 

aa A 1 c : Ae 1 Oe = D.ite Apia. ‘Willey condita 

164. Refd. R. v. St Mary, Leli- ton (1862) 4B SR se: 


West Ham Union Grdns. v. St. t 
[1892] 2 Q. B. 676. atthew, Bethnal Green, 


1705. Admission of chargeability—Adjudication 
of settlement not necessary.]— Where, under Lunacy 
Act, 1890 (c. 5), s. 287, an order for payment to 
the managers of a county lunatic asylum of certain 
sums, In respect of the past expenses of mainte- 
nance of a pauper lunatic sent from a union to the 
asylum, was made by justices upon the guardians 
of another union, who had admitted that the 
lunatic was chargeable to their union without an 
adjudication as to the settlement of the lunatic 
under Lunacy Act, 1890 (c. 5), s. 289 :—Held: 
the order was rightly made upon the guardians 
of the last mentioned union.—R. v. HATHERTON 
(LorD), Ez p. ORMSKIRK UNION, (1912] 1 K. B. 
616 ; 106 L. T. 5679; 76 J. P. 177; 56 Sol. Jo. 
324; 10 L. G. R. 274; sub nom. R. v. STAFFORD- 


SHIRE JJ., Hv p. ORMSKIRK UNION, 81 L. J. K. B. 
894, C. A. 


(6) When Settlement adjudicated. 
See Part XIII., Sect. 7, sub-sect. 7, A., post, 


(c) When Status of I rremovability acquired. 

See Lunacy Act, 1890 (c. 5), 8. 294. 

1706. Union of parish of irremovability.]—Under 
Poor Law Amendment Act, 1849 (c. 103), s. 5, 
if a pauper lunatic, born in Ireland & having no 
English settlement, is removed to an asylum after 
five years’ residence in a parish in England from 
which, if sane, he would have been irremovable 
by Poor Removal Act, 1836 (c. 66), the union, 
not the county, is liable to the expenses of his 
removal & maintenance.—R. v. ARNOLD, R. v. 
MIDDLESEX (CLERK OF THE PEACE) (1852), 18 
Q. B. 553; 21 L. J. M. GC. 180; 16 J. P. 586; 
17 Jur. 800; 118 E. R. 210; sub nom. R. v. 
MIDDLESEX JJ., 19 L. T. O. S. 255. 

1707. -|—Before Oct. 1844, the pauper had 
resided in A. more than five years, & was then 
taken therefrom without an order of removal to the 
workhouse of the union in which A. was situate, 

e being in a state which ended in lunacy, & a 
small sum was charged to A. by the union & paid 
On account of the pauper. M. was a parish of the 
union, & the guardian for M. at the board of 
gnardians appears to have consented that M. 
Should be charged with the maintenance of the 
Gey . by reason of the settlement being supposed 

Y him to be in that parish. After being twelve 
ee in the workhouse, the pauper was removed 
a the relieving officer of the union under an 

er of a justice who was chairman of the board 





| 
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of guardians of the union, & taken to an asylum, 
& he was afterwards removed to D. asylum, & on 
both occasions he was described to be of A. 
For several years M. was charged with & paid the 
Maintenance of the asylum as if he had been 
settled therein :—Held: the a lunatic had 
acquired a status of irremovability in A., & the 
expense of his maintenance was chargeable out 
of the funds of the union, & M. was not liable 
thereto, nor estopped from showing its nonliability 
by reason of the payment of the expenses for 
several years.—R. v. WEST WARD UNION GUAR- 
DIANS (1858), 7 E. & B. 21; 26 L. J. M. C. 29; 
28 L. T. O. 8. 157; 21 J. P. 212; 3 Jur. N.S. 
185; 5 W. R. 87; 119 EB. R. 1155. 

Annotatton :—Refd. Ipswich Union Grdns. v. West Ham 

Union Grdns. (1887), 68 L. T. 419. 

1708. -]|— EASTBOURNE GUARDIANS v. CROY- 
DON GUARDIANS, No. 1702, ante. 

‘ Married woman.|—- A married 
woman, who had acquired a status of irremov- 
ability in parish A., while on a visit in parish W. 
became a lunatic, & was sent by parish W. to the 
county asylum; while there, her husband died. 
Parish B. was the parish of her settlement :-— 
Held: parish W. might obtain, & two justices, 
by 16 & 17 Vict. c. 97, s. 102, had power to 
make an order on the parish of irremovability 
for the lunatic’s expenses while in the asylum.— 
LEEDS GUARDIANS & OVERSEERS v. WAKEFIELD 
UNION GUARDIANS & WAKEFIELD OVERSEERS 
(1857), 7 E. & B. 258; 26 L. J. M. C. 87; 3 Jur. 
N.S. 292; 119 BE. R. 1243; sub nom. R. v. LEEDS, 
28 L. T. O. S. 265; 213. P. 582; 5 W. R. 259. 
Annotations :—Consd. East Retford Union Grdns. v. 

Strand Grdns. (1862), 3 B. & 8.122; R.v. Bruce, [1892] 2 

Q. B. 136; Lewisham Union Grdns. v. Wandsworth Union 

Grdns., (1919] 2 K. B. 462. 

1710. ——— -——— Though husband removed to 
another parish.|—H. & his wife were irremovable 
in the W. union when the wife was sent as a 
pauper lunatic under an order of justices to an 
asylum as a lunatic. Nine months afterwards, 
while she remained in the asylum, the husband 
left the W. union, & had never since returned to 
it :—Held: the wife was still chargeable to the 
W. union, as that was the irremovability union 
when she was sent to the asylum.—THAME UNION 
GUARDIANS v. WANDSWORTH UNION GUARDIANS 
(1871), 86 J. P. 167. 

1711. Husband serving in His 
Majesty’s Forces.|—A man who had a settlement 
in W., but had acquired a status of irremovability 
in L., enlisted in the army & married a woman, 
who, during her husband’s absence on active 
service, resided in W., where both she & her 
husband had a settlement. During her husband’s 
absence she was sent to an asylum as a pauper 
lunatic. The husband was afterwards killed in 
action :—Held: although at the time when the 
pauper lunatic was put in the asylum she was not 
actually residing in L., yet, as by Poor Removal 
Act, 1846 (c. 66), 8. 1, amended by 11 & 12 Vict. 
c. 111, s. 1, she had a status of irremovability in 
the same parish as her husband, & as both the 
husband & wife must be deemed to have been 
residing in L. during the husband’s service in the 
army, Lunacy Act, 1890 (c. 5), 8. 284, applied, 
& the guardians of L. were liable for the expenses 
of her maintenance.—LEWISHAM UNION GUAR- 
DIANS v. WANDSWORTH UNION GUARDIANS, [1919] 
2K. B. 462; 89 L. J. K. B. 33; 121 L. T. 333; 
83 J. P. 178; 17 L. G. R. 465, D. C. 

1712. ——— Unemancelpated child—Though father 
removed to another parish.|—A boy, eighteen 
years of age, having resided, unemancipated with 
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Sect. 7.—Ezxpenses of pauper lunatics: Sub-sect. 8 
B. (c), & C.3 sub-sects. 4&5, A., B.C. & D.) 


his father, for more than five years in A., a parish 
in the S. union, became insane, & was removed as 
a lunatic pauper to an asylum, the expense of his 
maintenance, etc., igs paid by the S. union. 
After three years, the lunatic still being in the 
asylum, the father removed altogether from A., 
upon which an order of justices was made, under 
16 & 17 Vict. c. 97, 8. 97, adjudging the lunatic to 
be settled in the parish of G., the place of his 
father’s settlement, & directing that parish to pay 
the costs of his maintenance, etc.:—Held: the 
order was invalid, & the costs of maintenance 
ought still to be borne by the S. union, under 
sect. 102; for at the time of his being conveyed 
to the asylum, the lunatic was exempt from 
removal by reason of some provision in Poor 

Removal Act, 1846 (c. 66), coupled with 11 & 12 

Vict. c. 111, which must be taken to be incorporated 

with it.—R. v. ST. GILES IN THE FIELDS OVERSEERS 

(1860), 3 E. & EH. 224; 30L. J.M.C.12; 3L. T. 

292; 9 W. R. 52; 121 E. R. 4263 sub nom. 

Sr. GILES (CHURCHWARDENS, ETC.) v. STRAND 

es GUARDIANS, 25 J. P. 227; 7 Jur. N.S. 

161. 

Annotations :—Consd. R. v. St. Mary Arches, Exeter (1862), 
1B. &8. 890. Folld. Thame Union Grdns. v. Wandsworth 
Union Grdns. (1871), 36 J. P. 167. 

1713. ——.]—Poor Law Amendment Act, 
1834 (c. 76), s. 56, is a legislative exposition of 
what relief to children shall be relief to the parents 
so as to make the latter removable; & therefore 
relief to a child above the age of sixteen, although 
unemancipated & residing with the parent is not 
relief to the parent. 

A female above the age of sixteen, but un- 
emancipated & living with her widowed mother in 
the parish of P., became insane & was removed 
as a pauper lunatic to an asylum; & afterwards 
an order for her maintenance was made on the 
parish of her settlement. At the time of the 
removal the mother had resided more than five 
years in P., but during that residence the child, 
though generally residing with her mother, had, 
when above the age of sixteen, from time to time 
been confined in an asylum under an order of a 
Justice as a pauper lunatic at the charge of the 

arish of P., such confinement being necessary 
ecause the mother could not keep her under 
proper care & control. The time of the several 
confinements, if deducted from the period of the 
mother’s residence, reduced it below five years :— 

Held: the child being above sixteen, her confine- 

ment in the asylum at the charge of the parish 

was not “relief”? to the mother within Poor 

Removal Act, 1846 (c. 66), s. 1, & the time of her 

confinement in the asylum, therefore, ought not 

to be deducted from the mother’s residence; & 
consequently the mother & child were both 
irremovable, & the order on the parish of settle- 
ment bad. Qu.: whether, if the child had been 
under sixteen, her maintenance in the asylum at 
the charge of the parish would have been “ relief ”’ 

to the mother.—R. v. St. Mary. ISLINGTON (1862), 

3B. & 8S. 46; 31 L. J. M. C. 233; 6 L. T. 606; 

26 J. P. 661; 9 Jur. N. 8.155; 122 BE. RB. 19. 

Annotations :—Refd. R. v. Newchurch (1862), 3 B. & 8. 

. v. Merthyr Tydfil Union Grdns., {1900) 1 Ch. 

516; Re Benson, Knaresborough Grdns. v. Benson (1918), 

82 J. P. 260. 

1714. Domestic servant.]—M., a single 
woman, aged twenty-eight, having resided in the 

- Union as a domestic servant more than a year, 
was suddenly seized with mania on Sept. 16; 
the next day her mother fetched her away from 
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her master’s house, he paying the wages up to 

that day, & took her to her parents’ residence in 

the S. Union. She remained with her parents 

one night, & the next day was taken to the S. 

Union house, & on Sept. 26 she was sent to the 

county lunatic asylum as a pauper lunatic, where 

she still remained, having continued insane from 
her first seizure. M.’s settlement was in the 

W. Union :—Held: the order for her maintenance, 

under 16 & 17 Vict. c. 97, ss. 97, 102, ought to be 

on the R. Union & not on the W. Union, for that 
the lunatic having acquired a status of irremova- 
bility by a year’s residence in R., her mere bodily 
removal while she was unable to exercise any will 
of her own was no break of the residence.— 

R. v. WHITBY UNION GUARDIANS (1870), L. R. 

5 Q. B. 325; 39 L. J. M. C. 97; 84 J. P. 725; 

18 W. R. 785; sub nom. R. v. WHITBY UNION 

YORKSHIRE GUARDIANS, Re MARSHALL, 22 L. T. 

336. 

Annotations :—-Expld. Newark Union Grdns. v. Glanford 
Brigg Union Grdns. (1877), 2 Q. B. D. 522. t 
Hendon Union v. Hampstead Grdns. (1893), 62 L. J. 
M. C. 170. Refd. Guildford Union Grdns. v. St. Olave’s 


Union Grdns. (1872). 36 J. P. Jo. 53; Richmond Union 
Grdns. v. Brentford Union Grdns. (1899), 63 J. P. 118. 


1715. Lunacy not permanent—Recovery before 
order for maintenance made—Liability of parish of 
settlement.|—R. v. MANCHESTER GUARDIANS, No. 
1746, post. 

1716. Loss of status—Order quashed.]|—-HENDON 
UNION v. HAMPSTEAD GUARDIANS, No. 1834, post. 


C. Order for Payment. 
See Sub-sect. 5, post. 


SUB-SECT. 4.—REMOVAL, DISCHARGE AND 
BURIAL. 
See Lunacy Act, 1890 (c. 


5), s. 297; 
Deficiency Act, 1913 (c. 28). 


Mental 


SuB-SECT. 5.—ORDERS FOR PAYMENT. 
A. Jurisdiction of Justices. 

See Lunacy Act, 1890 (c. 5), ss. 287-294. 

1717. Where jurisdiction arises—Where lunatic 
in confinement.|—R. v. CARNARVON & ANGLESEA 
UNION GUARDIANS, No. 1801, post. 

1718. —— Validity of confinement im- 
material.|-FAVERSHAM (CHURCHWARDENS, ETC.) 
v. ISLE OF THANET UNION GUARDIANS, No. 1758, 

ost. 

1719. County justices—Lunatic within borough 
having quarter sessions.|—If a lunatic pauper, 
chargeable to a parish within a borough, having 
a separate ct. of quarter sessions, is removed to 
a licenced house situate without the borough, but 
within the county in which the borough is situate, 
two justices of the county may, under 8 & 9 Vict. 
c. 126, order the costs of maintenance of the pauper 
in the licenced house to be paid by the parish in 
which the pauper’s settlement has been adjudged, 
& are bound to enforce that order by issuing a 
distress warrant.—R. v. Buarr (1849), 18 L. T. 
O.S. 256; 13 J. P. Jo. 377. 

1720. Where lunatic irremovable.]—Orders of 
adjudication of settlement & of maintenance of a 
pauper lunatic in an asylum, under 8 & 9 Vict. 
c. 126, do not amount to a removal under Poor 
Removal Act, 1846 (c. 66), & may be made on the 
parish in which the pauper is settled, notwith- 
standing a previous five years’ residence in the 


parish from which he has been removed to the 
asylum. 
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Pauper was settled in the parish of R., & was 
removed from the parish of L., where she had 
resided more than five years, to a lunatic asylum 
in the parish of D., under 8 & 9 Vict. c. 126, 
ss. 58, 62. Two justices subsequently made 
orders of settlement & maintenance on the parish of 
R., under 8 & 9 Vict. c. 126, ss. 38, 62 :—Held: 
such orders were not prohibited by Poor Removal 
Act, 1846 (s. 66), s. 1.—R. v. LEADEN ROOTHING 
(INHABITANTS) (1849), 12 Q. B. 181; 3 New 
Sess. Cas. 525; 18 L. J. M. C. 187; 18 L. T. O. 8. 
137; 13 J. P. 794; 13 Jur. 534; 116 B. R. 835. 

1721. Effect of previous interim order on 
county.]|—ALL SAINTs, POPLAR (CHURCHWARDENS, 
ETC.) v. MIDDLESEX (CLERK OF THE PEACE), No. 


1815, post. 
B. Form of Order. 

See Lunacy Act, 1890 (c. 5), s. 287. 

1722. May be included in order of adjudication 
of settlement./—R. v. TyRWHITT, No. 1805, post. 

1728. Whether absolute—Maintenance order 
after adjudication of irremovability.,—An order 
of justices adjudging a pauper lunatic to be 
irremovable from a certain union, & ordering 
the guardians of that union to repay to the 
guardians of the union from which the lunatic 
was sent to the institution for lunatics all moneys 
paid by the latter in respect of the lodging, 
maintenance, medicine, clothing, & care of, & 
the reasonable expenses of the future maintenance, 
etc., of the lunatic, may be made ex parte, & is a 
final order, & is, by Lunacy Act, 1890 (c. 5), s. 301, 
subject to appeal to quarter sessions.—R. v. 
LONDON JJ., Hx p. EDMONTON UNION (1896), 60 
J. P. 456; sub nom. R. v. LONDON JJ., Ex p. 
EDMONTON UNION, R. v. LEE, ETe. JJ., Ex p. 
EDMONTON UNION, 40 Sol. Jo. 655, D. C. 

1724. Where exceeding amount fixed by 
visiting committee.|—GLAMORGAN CouUNTY ASyY- 
LUM (VISITORS COMMITTEE) v. CARDIFF GUARDIANS, 
No. 1691, ante. 

1725. Ex parte order—Adjudication of irre- 
movability & maintenance.|—R. v. LONDON JJ., 
Liz p. EDMONTON UNION, No. 1723, ante. 





C. To Whom Addressed. 

1726. Overseers of parish—Parish forming part 
of union.|—R. v. TyRwuitt, No. 1805, post. 

1727. Clerk of union—Sufficient order on 
guardians.|—-R. v. CREDITON (INHABITANTS), No. 
1802, post. 

1728. Churchwardens & overseers—Definition of 


title in local Act.]—R. v. LIVERPOOL (INHABITANTS), 
No. 1846, post. 


D. Validity of Order. 

See Lunacy Act, 1890 (c. 5), ss. 287-204. 

1729. By whom made—Justices inquiring into 
settlement.|—An order of two justices for the 
repayment of the costs of removal & maintenance 
of an insane pauper, under 9 Geo. 4, c. 40, s. 42, 
can only be made by those justices who have made 
inquiry into & ascertained the last legal settlement 
of such pauper. Where therefore an order recited 
that A., a lunatic, was removed to the lunatic 
asylum under an order of two justices, whose legal 
settlement, after due inquiry made & satisfactory 
evidence obtained, is at D., & adjudicated her 
settlement to be at D., & ordered the costs of 
maintenance, etc., to be repaid :—Held: (1) the 
order was bad, as the ct. could not intend that the 
Justices who made the order had themselves taken 
the evidence & inquired into the place of settle- 
ment. (2) where a parish, in which the pauper 
was not settled, had maintained & removed the 


253 


pauper to the lunatic asylum, an order of repay- 
ment to this parish could not be made under 
9 Geo. 4, c. 40, 8. 42, the at bora having been 
made in its own wrong, & the act providing only 
for repayment to the county treasurer.—R. v. 
DARTON (INHABITANTS) (1840), 12 Ad. & El. 78; 
8 Per. & Dav. 483; 9L. J.M.C. 78; 43. P. 542; 
4 Jur. 983; 113 B. R. 740. 

aan :—Cenerally, Refd. R. v. Heyop (1846), 10 Jur. 


1730. Prior examination of lunatic—By justices.] 
—R. v. CARNARVON & ANGLESEA UNION GUAR- 
DIANS, No. 1801, post. 

1731. .|—On appeal against an order 
for maintenance of a lunatic pauper, under 8 & 9 
Vict. c. 126, s. 62, by a parish adjudged to be the 
last place of legal settlement, the grounds of appeal 
stated a settlement by reason of the pauper’s 
mother being entitled to & in possession of a free- 
hold tenement situate in resp. parish, & having 
resided there for forty days up to & at the time 
of the order, the pauper being unemancipated. 
It was not stated whether the estate was pur- 
chased, or how acquired:—Held: (1) upon 
grounds so generally stated, applts. could not 
prove that the mother had purchased a freehold 
estate in the parish, & resided thereon. (2) On 
such an appeal, it is not a good objection to the 
order, that the lunatic pauper was not brought 
before the justice by warrant from him after notice 
from the relieving officer, according to 8 & 9 
Vict. c. 126, s. 48, the enactments in that respect 
being directory only, & the justice having juris- 
diction, in whatever way such lunatic pauper is 
brought before him.—R. v. RHYDDLAN (INHABI- 
TANTS) (1850), 14 Q. B. 327; 4 New Mag. Cas. 
51; 4 New Sess. Cas. 97; 19 L. J. M. C. 110; 
14 L. T. O. 8S. 464; 14 J. P. 368; 14 Jur. 269; 
117 E. R. 129. 


Annotations :—As to (2) Consd. Faversham v. Isle of Thanet 
Syria B. &S8. 275. Reld. R. v. Minster (1850), 14 Q. B. 








1732. Sufficiency of contents.|—When a pauper 
lunatic has been removed to an asylum by an order 
under 8 & 9 Vict. c. 100, s. 48, justices may 
adjudicate upon the settlement, under 8 & 9 Vict. 
c. 126, s. 58, & an order may be made upon the 
parish of the settlement, under 8 & 9 Vict. c. 126, 
s. 62, for payment of expenses. Such order of 
removal cannot be brought up by certiorari. If 
it be so brought up, the objection to the certiorari 
may be taken on the return. It is no valid 
objection, that the order for payment of expenses 
sets forth the order of removal, & the adjudication 
of the settlement, by way of recital, without 
finding that the statements in such order & 
adjudication are true. The order may be for 
payment of a sum specified as reasonable at the 
time of the order, ‘‘ or such other weekly sum as 
the proprietor of the said house shall hereafter, 
& from time to time, reasonably charge.’’ The 
order for payment being brought up by certiorari, 
it is no valid objection, that the order of removal 
appears by affidavit to have been given by a 
clergyman who was not the officiating clergyman 
of the parish from which the removal was made. 
Nor that it does not appear by the order of 
adjudication that, before adjudication, any notice 
was given to the parish in which it is adjudged 
that the pauper is settled. Nor that the order 
for payment recites an adjudication that, the 
parish ‘‘ was the place of the last legal settlement ”’ 
of the lunatic, without further stating the time of 
the settlement. Nor that such order does not 
state the pauper to have been chargeable to the 
parish from which he was removed. Nor that the 
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Sect. 7.—Eapenses of pauper lunatics: Sub-sect. 5, 
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_B. 298; 3 New Mag. Cas. 180; 8 New 
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13 J. P. 650; 13 Jur. 1070; 117 E. R. 117. 
ons i— . BR. v. Crowan (1849), 14 Q. B. 221; 
Annotations se it Q. B. 349. 





17383. .J—It is no valid objection to an order 
of maintenance made, under 8 & 9 Vict. c. 126, 
s. 62, on a parish adjudged to be the last legal 
settlement of a pauper lunatic confined in an 
asylum, that the lunatic is not, on the face of 
the order, found to be chargeable to the parish 
whence he was removed, if the order shows that 
in fact the lunatic has been maintained in the 
asylum at the expense of such parish. Nor that 
notice of such chargeability has not been sent to 
the parish on which the order is made; &, if this 
were necessary, it would be enough to send the 
examinations on which the order was made, if 
they show the chargeability—R. v. MINSTER 
(INHABITANTS) (1850), 14 Q. B. 349; 4 New Sess. 
Cas. 420; 20 L. J. M. C. 48; 16L. T. O. S, 261; 
15 J. P.143; 15 Jur. 170; 117 E. R. 138. 


Annotations :—Refd. R. v. Derbyshire JJ. (1853), 1 C. L. R. 
527: R.v. Crediton (1858), E. B. & BE. 231. entd. R. v. 
Pinder, Re Greenwood (1855), 24 L. J. Q. B. 148; 

Faversham v. Isle of Thanet (1862), 2 B. & S. 275. 


1734. -]—On appeal against an order for 
the maintenance of a pauper lunatic under 8 & 9 
Vict. c. 126, s. 62, it is no valid ground of objection 
that the order of justices, recited in the order of 
maintenance adjudicating the pauper’s place of 
settlement, was made upon hearsay evidence only ; 
such objection being cured by 11 & 12 Vict. c. 31, 
s. 3.—R. v. St. PETER, BARTON UPON HUMBER 
(INHABITANTS) (1851), 17 Q. B. 630; 21 L. J. 
M. C. 23; 18 L. T. O. 8.119; 16 J. P. 212; 15 
Jur. 1153; 117 BH. R. 1423. 

1735. Order partly valid, partly Invalid—Valid 
part upheld.!—R. v. MAULDEN (INHABITANTS), No. 
1696, ante. 

1736. -|—(1) Under 8 & 9 Vict. c. 126, 
8. 62, an order may be made for payment of the 
expenses incurred in & about the examination of 
a pauper lunatic & his conveyance to the asylum, 
though more than twelve months may have 
elapsed since such expenses were incurred. 

(2) An order for the repayment of moneys paid 
for maintenance, medicine, ctc., must show upon 
its face that it is limited to expenses incurred 
within twelve calendar months previous to the 
date of the order, & it is not sufficient to show that 
the moneys have been paid within that period. 

(3) Such an order bad as to the repayment of 
moneys paid for past maintenance, but good as 
regards future payments & the repayment of 
expenses incurred in & about the examination 
& removal of the pauper, may be quashed as to 
the invalid part, but upheld as to the residue.— 
R. v. WINSTER (INHABITANTS) (1850), 14 Q. B. 

344; 4 New Mag. Cas. 90; 4 New Sess. Cas. 116; 
19 L. J. M. C. 185; 15 L. T. 0.8. 110; 143. P. 
3043 14 Jur. 744; 117 EB. R. 1385. 
ge rae a to (3) Apld. R. v. Green (1851), 20 L. J. 


1737. Operation of subsequent statute.]—An 
order of justices was made, under 16 & 17 Vict. 
c. 97, 8. 97, on Mar. 24, 1862, adjudging the place 
of settlement of a lunatic pauper to be in the 
parish of C., in the D. Union, & ordering the 
guardians of the Union to pay for & on account 
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i of the Union :—Held: whatever might be 
the ete of sect. 6 with regard to the apportion- 
ment of part & future costs, the order being made 
before the coming into operation of the new Act, 
was good in form.—DRoITwicH UNION GUARDIANS 
& CLAINES Parish OVERSEERS v. WORCESTER 
UnIon GUARDIANS (1863), 32 L. J. M. O. 196; 
8 L. T. 276; 27 J. P. 680; 9 Jur. N. 8, 1151; 
11 W. R. 663. 

1738. Effect of prior adjudication of settlement.] 
—The principle of law, that the same point 
arising between the same parties shall not be 
again litigated when once it has been settled by a 
competent tribunal, applies to orders made under 
8 & 9 Vict. c. 126, for the maintenance of a pauper 
lunatic as well as to orders of removal. 

An order adjudging the settlement of a lunatic 
pauper to be in B. & ordering B. to pay the costs 
of his maintenance, founded on a settlement 
acquired in B. by the lunatic in 1831, was made in 
Oct. 1852, at the instance of the parish of I. It 
appeared, however, that an order removing the 
lunatic from I. to B. founded on a birth settlement 
in 1804, was made on Feb. 7, 1852, & was, on 
Sept. 27, 1852, on appeal quashed on the merits :— 
Held: the decision of Sept. 1852, estopped I. from 
obtaining the order of Oct. 1852.—HESTON OVER- 
SEERS v. ST. BRIDE’S OVERSEERS (1853), 1 E. & B. 
583; 22 L. J. M. C. 65; 17 Jur. 757; 118 E.R. 
556; sub nom. R. v. HESTON (CHURCHWARDENS), 

20 L. T. 0. S. 235; 17 J. P. 408; 1 W. R. 148. 

1739. ——— Abortive appeal — Dismissed on 

technical grounds.|—An order of justices adjudging 

the settlement of a pauper to be in a certain parish, 

showing the settlement to be derivative, is a 
judgment in rem & conclusive as to the settlement 
of the pauper at the time of the order, although 
the order has been appealed against & the appeal 
has not been heard on the merits, but dismissed 
on a technicality UXBRIDGE UNION v. WIN- 
CHESTER UNION (1904), 91 L. T. 533; 68 J. P. 
525; 2L. G. R. 969, D. C. 

By whom expenses payable.}|—See Sub-sect. 3, 
B., ante. 


EH. Enforcement. 


See Lunacy Act, 1890 (c. 5), 5s. 314. 

1740. By distress.|—R. v. Buair, No. 1719, ante. 

1741. —— Order annulled by statute.|—A lunatic 
pauper settled in I., but for more than five years 
resident in M., which was a township maintaining 
its own poor rate not in a union, was removed to a 
lunatic asylum. In Sept. 1851 orders were made 
adjudicating the settlement of the pauper to be in 
I., & directing I. to pay the expenses of mainte- 
nance. After the passing of 16 & 17 Vict. c. 97, 
I. refused to pay, & the justices issued a distress 
warrant on the former order :—Held : the warrant 
of distress was illegal, the order of maintenance 
on I. was annulled by the statute in question, & 
it was not necessary for I. to take any steps to get 
rid of the order of maintenance, or to fix the 
liability on M.—KNOWLEs v. TRAFFORD (1857), 7 
BH. & B. 144; 26 L. J. M. C, 188; 29 L. T. 0. S. 
248; 21 J. P. 452; 3 Jur. N.S. 1018; 5 W. R. 
741; 119 BK. R. 1201, Ex. Ch. 
een aOR: :—Refd. R. v. Chiddingstone (1862), 2 B. & 8. 


1742. By action in county court—Effect of pre- 
| vious adjudication of settlement.|—In 1801 the 
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guardians of the poor of the Stow Union obtained 
an order in petty sessions adjudicating the settle- 
ment of a pauper lunatic to be N. & ordering the 
guardians of the N. Union to pay the S. C. Asylum 
a certain sum for the maintenance & expenses of 
the lunatic. On appeal to the quarter sessions 
this order was affirmed, & the appeal was dismissed. 
The order of quarter sessions was brought up to 
the High Ct. on certiorari & quashed on the ground 
that one of the magistrates who adjudicated was 
interested, being a guardian. In Dec. 1896, two 
justices of the county of S. made an order under 
Lunacy Act, 1890 (c. 5), s. 287, whereby they 
adjudged the lunatic to be settled in the Stow 
Union. <A claim was then brought by the S. C. 
Asylum to recover from the Stow Union the 
expense of maintenance of the pauper lunatic. 
The county ct. judge held that he could not go 
behind the order of Dec. 1896, for although it was 
merely a provisional order, yet it was good on the 
face of it, & he therefore gave judgment for pltfs. 
Defts. appealéd :—Held: (1) the county ct. 
judge was bound to take judicial notice of the order 
adjudicating the settlement of the pauper lunatic, 
which was made in June, 1891; that order made 
in petty sessions was not affected by the quashing 
on certiorari of the affirming order by quarter 
sessions; (2) the order under Lunacy Act, 1890 
(c. 5), 8. 287, was merely ministerial, & the judge 
could go behind it & take judicial notice of the 


order of settlement which was still in force.—. 


SUFFOLK CouNTy LUNATIC ASYLUM v. STOW 
UNION GUARDIANS (1897), 76 L. T. 494; 61 J. P. 
328; 45 W. R. 620; 41 Sol. Jo. 509, D. C. 
Annotations :—As to (2) Dbtd. Glamorgan County Asylum 
(Visitors Committee) v. Cardiff Grdns., ([1911} 1 K. B. 
437. Refd. Suffolk County Lunatic Asylum Visiting 
co aites v. Nottingham Union Grdns. (1905), 69 J. P. 


1743. |—Upon an action brought 
under Lunacy Act, 1890 (c. 5), 8. 314, to recover 
on an order of justices under sect. 287 for payment 
of the expenses of maintenance of a pauper lunatic, 
a county ct. judge, as there was a previous order 
of adjudication of settlement under s. 289 still 
in force at the time of action brought, refused 
to admit evidence that the pauper lunatic had, 
since the order of adjudication, acquired a fresh 
settlement or that the order of adjudication was 
bad, holding that his ct. was not the proper 
tribunal to decide the question of settlement, & 
that he must act upon the order of adjudication :— 
Held: this decision was right.—SUFFOLK COUNTY 
LUNATIC ASYLUM VISITING COMMITTEE v. NOTTING- 
HAM UNION GUARDIANS (1905), 69 J. P. 120; 8 
L. G. R. 362, D. OC. 


Annotations :—Consd. Glamorgan County Asylum (Visitors 
Committee) v. Cardiff Grdns., (1911) 1 x! B. 437. 


F. Notice to Union to be charged. 


See Lunacy Act, 1890 (c. 5), ss. 290, 302. 

1744, Notice of chargeability—Copies of cxami- 
nation must accompany.|—R. v. MIDDLESEX JJ., 
No. 1820, post. 

745, Whether necessary.]—R. v. MINSTER 
(INHABITANTS), No. 1733, ante. 

1746. Must contain address of guardians— 
Whether court will amend.]—(1) Justices sent a 
pauper lunatic, residing in the township of M. in 
the county of L., to the county lunatic asylum 
of L., where he remained a patient for about three 
months, when he was discharged. About nine 
inonths after, justices made an order adjudicating 
the settlement of the pauper to be in S. in the union 
of H., in the county of Y., & ordering the union to 
pay the expenses of the conveyance to the asylum, 
& of the lodging, etc., there, under 16 & 17 Vict. 
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c. 97, s. 99. On appeal against the order for 
payment, it was objected that such order was bad, 
inasmuch as by sect. 102 such expenses, in the case 
of a pauper lunatic who would at the time of the 
conveyance to the asylum have been exempt from 
removal to the parish of his settlement by reason 
of Poor Removal Act, 1846 (c. 66), are to be paid 
by the parish where the exemption has been 
acquired, & not by the parish of settlement; & 
that, under Poor Removal Act, 1846 (c. 66), s. 4, 
no warrant could be granted for removal of any 
person becoming chargeable in respect of relief 
made necessary by sickness, unless it was stated 
in the warrant that the justices granting it were 
satsfied that the sickness would produce permanent 
disability ; & that it appeared in this case that 
the lunacy was not such a sickness :—Held: 
Poor Removal Act, 1846 (c. 66), s. 4, was in- 
applicable, & the order for payment good. 

(2) Under 16 & 17 Vict. c. 97, s. 107, three 
guardians of M. sent to the union of H. a copy 
of the order for payment, with the place of confine- 
ment, the grounds of adjudication, & the particulars 
of settlement relied upon. They signed their 
names to this, adding ‘‘ guardians of the poor of 
the said township of M.’”’?: but to one of the three 
names no other address was added :—Held: the 
statement, if not good under sect. 107, was amend- 
able under sect. 112.—R. v. MANCHESTER GUAR- 
DIANS (1856), 6 BH. & B. 919; 26 L. J. M. OC. 1; 
28 L. T. O.S. 82; 20 J.P. 726; 2 Jur. N.S. 1205 ; 
5 W. R. 20; 119 HB. R. 1108. 

Annotations :—As to (1) Refd. Hunslet Overseers r. Dewsbury 


Union Grdns. & Batley Overseers (1856), 28 L. T. O. S. 
99; Burton v. Eyden (1873), 42 L. J. M. C. 115. 


1747. Notice of application for order—Whether 
necessary.|—Ex p. MONKLEIGH OVERSEERS, No. 
1806, post. 

1748. ——.]—R. v. HATFIELD PEVEREL 
(CHURCHWARDENS & OVERSEERS), No. 1732, ante. 

1749. .|—A person who had acquired 
exemption from removal by residence in a certain 
union, became insane & was sent to a pauper 
lunatic asylum. Some months afterwards she 
was released on trial & resided for about seven 
weeks with her relations in another union, when 
she got worse & was again received into the asylum. 
At the time of her release her mental capacity was 
such that she was incapable of exercising any 
independent choice as to her residence. <A magis- 
trate’s order was obtained ex parte, under Lunacy 
Act, 1890 (c. 5), ss. 287, 294, directing payment 
by the union in which the lunatic had acquired 
exemption from removal of the expenses of her 
removal to the asylum & her maintenance there 
after she had been received into~the asylum a 
second time. On a rule for a certiorari to quash 
the order :—Held: the order was rightly made 
ex parte—R. v. BRUCE & BRAMLEY GUARDIANS, 
[1892] 2 Q. B. 136; 67 L. T. 314; 56 J. P. 567; 


40 W. R. 686; 36 Sol. Jo. 542. 

Annotations :—Consd. R. v. London JJ., Ez p. Edmonton 
Union (1896), 60 J. P. 456; Suffolk ony Lunatic 
Asylum Visiting Committee v. Nottingham Union Grdns, 
(1905), 69 J. P. 120. 

1750. ———.]| GLAMORGAN COUNTY ASY 

LUM (VISITORS COMMITTEE) v. CARDIFF GUARDIANS, 


No. 1691, ante. 


G. Amount Recoverable. 

See Lunacy Act, 1890 (c. 5), ss. 289, 290 (2), 291. 

1751. Whether limited to expenses incurred 
within twelve months of order—Expenses of main- 
tenance.|—R. v. WINSTER (INHABITANTS), No. 
1736, ante. 

1752. ——-.]—Under 16 & 17 Vict. c. 87, 
s. 96, an order may be made for the payment of 
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1876), 2 Q. B. D. 153 
; aioe 7 Waa a er I tic Asylum v 
J -—Refd. Suffolk Count wuna ‘ 
ae Union Gans. (1897) 76 L. ih 495; Suffolk County 
Lunatic Asylum isith Committee v. Nottingham 
Union Grdns. (1905) 69 J. P. 120; Glamorgan County 
Asylum (Visitors Committee) ». Cardiff Union (1910), 79 
L. J. K. B. 1146; R. wv. Hatherton, #z p. Ormskirk 
Union, [1912] 1K. B. 616; R.v. Staffordshire JJ., Ex Pp. 
Ormskirk Union (1912), 81 L. J. K. B. 894. 
1758. Expenses of examination & con- 
veyance to asylum.]—R. v. WINSTER (INHABI- 


TANTS), No. 1736, ante. 





SuB-SECT. 6.—RECOVERY OF EXPENSES. 
A. From Other Authorities. 


See, now, Lunacy Act, 1890 (c. 5), ss. 286-298, 
314; Poor Law. 

1754. Right to order for repayment—After ad- 
judication of Settlement—When not made by same 
justices.]—R. v. DARTON (INHABITANTS), No. 1729, 


ante. 





LuNATICS AND PERSONS OF 
-sect. 6, | lunatic, & the gioaart) 


ance of a lunatic for a 

onths sade to ee 
_—FIncH v. YORK UARDIA 

date of the order e 46 L. J. M. C. 120; 35 


Unsounp Munp. 


him before a justice, & the 
im e asylum, & the costs of 
for the last twelve months preceding, 
- it ig not com perl for oe justine 
akin h last-named order of main nance 
faguire: inte the validity of the order of admission 
to the asylum, & the existence of such an order 
gives jurisdiction to make the order of main- 


nce. 
*e13) The jurisdiction of justices under sect. 97 
of that Act to adjudge the settlement of a pauper 
lunatic & make an order for his maintenance, 
attaches where he is de facto confined in an asylum ; 
& their order is not invalidated by the fact that 
he was sent there by a justice who had no juris- 
diction. —FAVERSHAM (CILURCH WARDENS, ETC.) wv. 
IsLE OF THANET UNION GUARDIANS (1862), 2 
B. & S. 275; 121 E. R. 1075; sub nom. R. v. 
FAVERSHAM OVERSEERS, 31 L. J. M. C. 116; 6 
L. T. 415; 26 J. P. 310. 

1759. Right of parish to recover from union— 
Refusal of auditor to re-open accounts.|—In 1854 
a pauper lunatic was sent to an asylum at the 
charge of the parish of C., in which she had acquired 
the status of irremovability ; her maintenance 
was charged to C., & allowed in the half yearly 
audits until Michaelmas, 1860, when the overseer 
of C. objected that they ought to be charged to 
the common fund of the Union to which C. be- 


conveying 








1755. — ———.]—An order was obtained from | Jonged. The auditor disall 
two justices adjudging the settlement of the | gix Sachets ending Michie: isso. ae He 
peuper to a a H., & making the usual order for | parish, & transferred them to the common union 
e peyaneu Le oe of the past expenses to the | fund account, but refused to re-open the accounts 
eee soe a oe :—Held: notwithstanding | previously audited. On motion to vary the 
ict. c. 97, 8. 102, & Poor Removal Act, | allowance, brought up by certiorari under Poor 
ae (c. 66), 5. 4, the order of maintenance on | Law Amendment Act, 1844 (c. 101), s. 35 by 
ea Ny (1866) 36 L ile ora v. DEWSBURY | crediting the parish of C. with the sums paid in 
peers i ae yn.3 28 L. T. | previous years & debiting the common fund of 
eee fH e A Fas 1207, n. the union with those sums :—Held: the auditor 
Pe ice payment under a mistake.]|— | did right in not re-opening the accounts previously 
A lunatic was sent by her relations from a parish | audited.—_R. v. CHIDDINGSTONE (INHABITANTS) 
in the Ipswich Union to the asylum at Macclesfield (1862),2 B. & 8.294; 31L.J.M.C.121; 6L.7T 
as a private patient. Subsequently they gave | 44; 26 J. P. 246; 121 E. B. 1082. ; — 








notice to the asylum that they would cease paying 


1760. Right of authority to time for examination 


for her maintenance as a private patient. 
clerk to the asylum thereupon gave notice to the | the year en 
guardians of the Macclesfield Union that the | be due from th 
lunatic had been transferred to the list of pauper | of the cost o 
patients chargeable to their union. The guardians during that y 


The | of accounts.|—The accounts of the guardians for 


g Sept. 30, 1909, showing a sum to 
e council to the guardians in respect 
f maintenance of pauper lunatics 
ear, were lodged with the county 


accordingly paid a sum for her maintenance :— 
Held: none of the provisions of 16 & 17 Vict. c. 97, 
applied to the circumstances of the case; the 
lunatic was not chargeable to the Macclesfield 
Union; the payment by that union was made 
under a mistake; & consequently an order upon 
the Ipswich Union to repay the sum was bad 
MGS UNION GUARDIANS v. MACCLESFIELD 

NION GUARDIANS (1800), 63 L. T. 526; 55 J. P. 
134; 39 W. R. S31, D. C. eee 

See, now, Lunacy Act, 1891 (c. 65), s. 22. 

1757. Jurisdiction of justices—To make orders of 
adjudication & maintenance.|—-R. v. CREDITON 





council on Dec. 1, 1909. The next meeting of the 
council after Dec. 1, 1909, was on Feb. 16, 1910, 
& that was followed by a meeting on Mar. 16. 
There were in the county nineteen poor law unions 
whose accounts had to be examined by the council, 
& the examination would take some weeks. The 
finance committee at a meeting on Feb. 22, 1910, 
passed the accounts, & the council at their meeting 
in Mar. made an order for payment of the amount 
due, & the amount was paid. The guardians in 
the meantime brought an action on Jan. 31, 1910, 
against the council to recover the amount appear- 
ing on the accounts to be due :—Held:; the amount 
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hic ‘e until after the meetings of the finance c i 
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parish in which such lunatic is adjudged to be TP re CLG h Ee cee ee ae 
settled belongs to pay to the guardians of any coe ee 
union or parish, or to the overseers of any paris 
all expenses Incurred by or on behalf of such 
union or parish in or about the examination of the 


B. From Lunatic. 
Common law liability to repay.]|—See Poor Law. 


Part XIIL.—Reception AND Care or Lunatics. 


C. Fron Lunatic’s Estate. 
(a) Seizure of Property. 

4. Jurisdiction of justices—No power to state 
case—Summary Jurisdiction Act inapplicable. }— 
(1) Justices acting under Lunacy Act, 1890 (c. 5), 
5. 299, have no power to state a case, as they are 
not sitting as a court of summary jurisdiction. 

(2) An order can be made under sect. 299 to 
seize money standing in the lunatic’s name in the 
Post Office Savings Bank.—Re BETHEL’S APPLICA- 
TION (1899), 80 L. T. 492; 63 J. P. 453; 19 Cox, 
c. OC. 262, D. C. 
Annotation :— As to (1) Refd. Hagmaier v. Willesden Over- 
seers (1904), 90 L. T. 683. 

1762. Money in Post Office Savings Bank.} 
_—Re BETHEL’S APPLICATION, No. 1761, ante. 

1763. Though lunatic classified as private 
patient.]|—A person for whose reception & deten- 
tion in a county lunatic asylum an order has been 
made under Lunacy Act, 1890 (c. 5), s. 13, is a 
person “‘ chargeable to a union or local authority ”’ 
within the meaning of sect. 299 of that Act, & a 
justice has jurisdiction under the latter sect. to 
order any property of the lunatic to be seized & 
applied to the expenses of his maintenance, none 
the less because at the time of the application for 
that order the lunatic has been “‘ classified as a 
private patient ’ in accordance with Lunacy Act, 
1891 (c. 65), 8s. 3.—R. v. FULHAM GUARDIANS, 
[1909] 2 K. B. 504; 78 L. J. K. B. 1081; 101 
L. T. 587; 73 J. P. 397; 7L. G. R. 881, D.C. 

1764. Right of guardians to levy distress— 
Against trustees of fund—-Where receiver in 
Lunacy appointed.|—-Where a receiver in Lunacy 
of funds of a lunatic in a pauper asylum had been 
appointed, an injunction was granted to restrain 
the guardians from levying a distress against 
trustees of the fund to enforce a magisterial order 
for payment of the fund to the guardians.— 
WINKLE v. BAILEY, [1897] 1 Ch. 123; 66 L. J. Ch. 
181; 75. T.577; 615. P.185; 137. L. R. 111. 
«tnnotation :—Refd. Re Tyo (1899), 81 L. T. 743. 

1765. Liability of guardians for illegal sale—By 
relieving officer—Where act ratified.|—On Dec. 9, 
1909, pltf. was removed to the defts.’ infirmary 
suffering from temporary insanity. On Dec. 17, 
1909, the relieving officer of defts. seized & 
illegally sold goods of pltf., which she valued at 
£150, for £4. The guardians knew of the sale in 
Jan. 1910. On Apr. 1, 1910, defts. informed 
pltf.’s solr. that the relieving officer had acted 
without instructions & on his own responsibility, 
but that they gave her credit for £2 12s. 6d. Plti., 
having recovered, claimed damages for wrongful 
sale & conversion of goods. A jury having found 
that the guardians had adopted the act of the 
relieving officer:—Held: pltf. was entitled to 
Judgment.—Barns v. St. Mary, ISLINGTON, 
GUARDIANS (1911), 76 J. P. 11 ; 1OL. G. R. 118. 
Annotation :—Mentd. Becker v. Riebold (1913), 30 T. L. R. 
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(6) Funds in Court. 

1766. Right to order for payment—In respect of 
past expenses.]—-Order made on a petition pre- 
sented by guardians of the poor under 10 & 11 
Vict. c. 96, for payment to them out of a fund paid 
in by trustees in which a lunatic was interested of 
Sums expended by the guardians in the support 
of a lunatic, the Lord Chancellor holding that by 
the Act the ct. was placed in the position of the 
trustees, & that the trustees might have made the 
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payment under Poor Law Amendment Act, 1844 
(c. 101), s. 27.—Re UpFuLL’s Trost (1851), 3 Mac. 
& G. 281; 21L. J. Ch. 119; 42 E. BR. 269, L. O. 


Annotations -—Apld. Ie Buckley’s Trust (1860), John. 700. 
ca ot Re Irby (1853), 17 Boav. 334; Ze Harris (1880), 49 
L. J. Ch. 327; &e Newbegin’s Estate, Eggleton v. New- 


begin (1887), 36 Ch. D. 477. 
1767. ——— 
Without fresh 

1389, ante. 
1768. Out of capital.]—Certain stock 

belonging to a lunatic, though not found so by 

inquisition, had been paid into ct. under 10 & il 

Vict. c. 96. The expenses of the maintenance of 

the lunatic out of the parish fund, had exceeded 

the value of the fund in ct. The stock in ct. was 
ordered to be sold, & the produce to be paid to the 
clerk of the guardians of the poor of the parish.— 

Re PARKER (1853), 2 W. R. 139. 

1769. .]—Expenses incurred by 
the overseers for the maintenance of a lunatic paid 
to them upon petition out of his share in a sum of 
stock standing in ct.—Re WARD’s EsTaTE (1854), 
2 W. R. 406. 

1770. .|—Pauper lunatic. Past 
costs & expenses of guardians incurred for the 
maintenance of the lunatic & his wife, repaid to 
them out of the corpus of a fund in ct. belonging to 
the lunatic. ‘ 

Where the guardians of W. had expended two 
sums of £132 14s. Od. & 8 guineas, in the main- 
tenance of a pauper lunatic in an asylum, & also 
£27 16s. 6d. for the support of his wife; the 
pauper subsequently became entitled to a sum of 
£350 3s. 4d. paid into ct.; & a petition was then 
presented by the guardians, praying the payment 
to them, out of the corpus of the lunatic’s property, 
of the aforesaid expenses, & of the costs of the 
petition :—Held: they might have such costs & 
expenses allowed to them out of the corpus of the 
fund in ct.—Re DREWERY’s TrRuST (1854), 23 
L. T. 0. 8.108; 2 W. R. 436. 

1771. Discretion of court.|— 
(1) Where a person of unsound mind had been 
maintained in a lunatic asylum by his parish, a 
portion of the capital of a fund belonging to him, 
which had been paid in under Trustee Relief Act, 
ordered to be applied in defraying the past charges 
of the parish. Qu.: whether under the above 
circumstances, justices have jurisdiction to order 
seizure of capital, or only of income. 

(2) The ct. has a discretion to order such repay- 
ment or not, as it may think most for the benefit of 
the lunatic.—Re BUCKLEY’s TrusT (1860), John. 
700; 70 E.R. 601. 

Annotations :—-.4s to (1) Consd. Re Newbegin’s Estate, 
Eggleton v. Newbegin (1887), 36 Ch. D. 477. Refd. 
Pontypridd Union Grdns. v. Drew, [1926] 1 K. B. 567. 
1772. ——- ——- ———.]|—-Where a person of 

unsound mind, not found lunatic by inquisition, 

had been maintained in a lunatic asylum by his 
parish, the whole of the capital of a fund belonging 
to him, which had been paid into ct. under Trustee 

Relief Act, was ordered to be applied, so far as it 

would extend, in discharge of the past charges of 

the parish for maintenance.—He PHELPS’ TRUST 

(1873), 28 L. T. 350. 

1773. ——- ———- .|\—Re OGILVIE, LEIGH vw, 
OGILVIE (1895), 39 Sol. Jo. 315. 

1774. Out of income.|—Re BucK- 
LEY’s TRusT, No. 1771, ante. 

1775. Claim by poor law 
authorities.|—-The ct., in ordering the dividends 
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Sect. 1.—Esxpenses of pauper lunatics: Sub-sect. 6, | 
C. (b), (c), () i. & tt, (@), & 





of a fund in ct. to be paid for the benefit of a pauper 
lunatic, refused to allow a claim made by work- 
house authorities for past maintenance & support. 
—Re COLEMAN’S TRUSTS (1866), 14 L. T. 587. 

1778. —— To colonial Master in 
Lunacy.]—The accrued dividends on a fund settled 
to the separate use of a married woman who had 
been for many years an inmate of a pauper lunatic 
asylum in the colony of Victoria, Australia, were 
ordered to be paid to the colonial Master in Lunacy 
towards the payment of expenses incurred for past 
maintenance; & the future dividends on the same 
fund were ordered to be paid to the same Master 
in Lunacy, he being, on the construction of the 
Colonial Statute, the committee of the lunatic’s 
cstate.—Re BakER’S Trusts (1871), L. R. 13 Eq. 
168; 41 L. J.-Ch. 162; 25 L. T. 783; 20 W. R. 
325. 

1777. By annual payments.|—A., B., 
& C. were paupers in receipt of relief & chargeable 
on the C. Union, &, being of unsound mind, orders 
were made for their respective reception into the 
county lunatic asylum as pauper lunatics. The 
treasurers for the time being of the asylum at 
various times demanded from the guardians pay- 
ment for the maintenance & expenses of the 
lunatics, & the guardians duly paid the amounts 
so demanded. In Jan. 1905, the lunatics became 
entitled under a will to certain moneys, which were 
paid by the exors. & trustees of the will into ct. 
under Trustee Act, 1893 (c. 53). On a summons 
being taken out by the guardians asking for re- 
coupment: of the cost of the past maintenance of 
the three lunatics & also to have provision made 
for their future maintenance out of the funds 
in ct. belonging to each, an order was made for 
payment annually to the guardians of the sum 
certified to have been expended by them in each 
year, such payments to be deemed to be on account 
of arrears of maintenance as well as future main- 
tenance.—fe WILLIAMS’ Trusts (1907), 96 L. T. 
563; 71 J.P. 209; 51. G. R. 542. 

1778, ——— In respect of maintenance of lunatic’s 
wife—Out of capital.|—He DREWERY’s TRUST, 
No. 1770, ante. 

1779. In respect of future maintenance— 
By payment of dividends.|—-Re COLEMAN’s TRUSTS, 
No. 1775, ante. 

1780. To colonial Master in 
Lunacy.|— te BAKER’s Trusts, No. 1776, ante 

1781. ——— By annual payments.] — Re 
WILLIAMs’ Trusts, No. 1777, ante. 
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(c) Benefit under Intestacy or Unproved Will. 

1782. Bankruptcy prior to lunacy—Assignment 
of property to assignee—Claim by poor law guardian 
& assignee.|—-A married woman was entitled in 
reversion to & fund, which did not fall into pos- 
session until after her death. During her life- 
time, C., her husband, took the benefit of the 
Insolvent Debtors’ Act, & administered to her 
after her death. Expenses having been subse- 
quently incurred by the parish authorities for 
maintenance of C. at the county lunatic asylum. 
Upon the reversionary interest of deceased wife 
falling into possession :—Held: the provisional 
assignee in insolvency of C. was entitled to have 
the fund paid to him without deducting the sum 
claimed by the parish officers for their expenses in 
maintaining C. in the lunatic asylum, notwith- 
standing that C. had taken out administration to 
his wife—Re TyLER’s Trusts (1856), 27L.T.0.8 
119; 2 Jur. N.8. 9273 4 W. RB. 524, = 


LUNATICS AND PERSONS OF Unsounp MIND. 


Grant of administration to poor law guardians. 
To enable recovery of expenses.|—-See HKXECUTORS, 
Vol. XXITI., pp. 171, 178, Nos. 18938, 1894, 1916- 
1921. 

(a) After Death. 
i. In General. 

1788. Fund in court.|—A fund belonging to a 
pauper lunatic was paid by the trustees into ct. 
under the 10 & 11 Vict. c. 96. On the petition of 
the personal representative of the deceased lunatic, 
an order was made, that the expenses incurred by 
the parish in the support of the lunatic, etc., be 
paid out of the fund, & the remainder of the fund 
be paid over to the personal representative.— 
Re Morton’s Trust (1855), 19 J. P. 342. 

1784. ———_.}—Re Marman’s Trusts, No. 1389, 
ante. 

1785. Right of action against personal repre- 
sentatives.|—A pauper lunatic having died scised 
of a small amount of real estate:—Held: the 
amount of sums paid by guardians of the union 
to which the pauper was chargeable, though not 
the union in which he died, in respect of his main- 
tenance at a lunatic asylum, was a debt recoverable 
in a creditor’s action against his personal & real 
representatives, though no steps to recover pay- 
ment of expenses incurred in respect of such main- 
tenance were taken by the guardians in the 
pauper’s lifetime.—Re WEBSTER, DERBY UNION 
GUARDIANS v. SHARRATT (1884), 27 Ch. D. 710; 
54L.J.Ch. 276; 51 L. T. 319. 

Annotations :—Retd. Lambeth Grdns. v. Bradshaw (1886), 

50 J. P.472 ; Re Newbegin’s Estate, Eggleton v. Newbegin 

1887), 36 Ch. D. 4 te Tye (1899), 81 1. T. 743 


. 477; RP : 
entd, Re Clabbon (1904), 53° W. R. 43; Birkenhead 
Union Grdns. v. Brookes (1906), 70 J. P. 406. 


1786. |—A pauper lunatic, while being 
maintained by the guardians of a union, became 
entitled to a fund, whereupon, on a summons in 
lunacy by the guardians, who claimed six years’ 
arrears for past maintenance, an order was made 
by the Ct. in Lunacy appointing a receiver of the 
fund, & directing him to pay thereout to the 
guardians part of the arrears & to apply the balance 
for future maintenance. While under the care of 
the guardians the lunatic died. There then being 
a surplus in the hands of the receiver, the guardians 
commenced a creditors’ administration action in 
the Ch. Div. against the lunatic’s administrator to 
obtain payment of the balance of the six years’ 
arrears :—Held: the balance of arrears was a 
valid legal debt enforceable after the lunatic’s 
death, & the order in lunacy was no bar to the 
action.— Re TAYLOR, EDMONTON UNION v. DEELY, 





[1901] 1 Ch. 480; 70 L. J. Ch. 332; 84 L. T. 35, 
C. A. 
li. Grant of Administration to Guardians. 
Grants of administration generally.] — See 


EXECUTORS, Vol. XXITI., pp. 141 ef seq. 

1787. Right to grant of administration.]—De- 
ceased at the time of his death had been for many 
years supported at a county lunatic asylum, as a 
lunatic, at the expense of the union to which he 
belonged. At that time he was beneficially 
interested in a sum of £400 3 per cent. Consols, 
standing in the name of trustees. His sister, the 
only next of kin or person entitled to his property, 
was also a pauper lunatic. The ct. held that the 
guardians of the union to which deceased belonged 
were, under Poor Law Amendment Act, 1849 
(c. 103), ss. 16, 17, creditors of deceased, & granted 
administration to them for the use & benefit of 
lunatic’s next of kin.—WINDEHATT v. SHARLAND 
(1871), L. R. 2 P. & D. 266; 41L.3.P.&M.9; 
35 J. P. 808; sub nom. WINDEATT v. SHARLAND, 


Part XIIJ.—REcEpPTION 


In the Goods of SHARLAND, 20 W. R. 211; sub 
nom. In the Goods of SHARLAND, 25 L. T. 574. 

1788. -|—Deceased had for over 6 years 
ela bas her death been supported as a pauper 

unatic at the county lunatic asylum :—Held : the 
guardians were creditors of deceased within 12 & 138 
Vict. c. 103, ss. 16, 17, & as such entitled to ad- 
ministration of her estate.—LAMBETH GUARDIANS 
v. BRADSHAW (1886), 57 L. T. 86; 50 J. P. 472. 

1789. -|— B., a pauper lunatic chargeable 
to the guardians of the Kingston Union, died a 
spinster & without parents, leaving three brothers 
& one sister her surviving, all of whom renounced 
their right to administration. One other brother, 
who had gone to America in 1871, but who had not 
been heard of since 1883, was cited by advertise- 
ment, under order of this ct. The ct. upon the 
application of the guardians, made a grant of 
administration to the clerk to the board as their 
nominee.—Re BYRNE (1888), 52 J. P. 281. 

1790. tae oe the application of the 
guardians of the united parishes of St. Giles-in-the- 
Fields & St. George, Bloomsbury, the ct. made a 
grant of administration in favour of their nominee 
to the estate of a pauper lunatic who had died in 
the county lunatic asylum, & who, at the time of 
his death, & for some time previously, was charge- 
able to the said united parishes.—IJn the Goods of 
Luce (1890), 54 J.P. 695. 

_ The ct., upon the application of 
the guardians of the union in which deceased 
pauper lunatic had died, made to their nominee a 
grant of administration in respect of the personal 
estate & effects of such pauper, the guardians 
being creditors for maintenance & burial expenses, 
& the next-of-kin, if any, & the Queen’s Proctor 
having failed to appear to citations calling upon 
them respectively to take the grant.—ZIn the Goods 
of REEVES (1890), 55 J. P. 24. 

1792. -]—The ct. upon the application of 
the guardians, in whose asylum deceased intestate 
had been, for some time prior to her death, con- 
fined as a lunatic, made a grant to their nomince, 
in respect of the personal estate & effects of 
deceased.—In the Goods of LituicraP (1891), 55 
J. P. 825. 

1793. Subject to affidavit as to husband-— 
Where whereabouts not known.]—The where- 
nbouts of both the husband & son of a woman, who 
had died as a pauper lunatic, were unknown, & 
the husband was cited, by advertisements, to 
accept or renounce administration to her estate, 
but had not appeared. Upon the motion of the 
guardians, as creditors for maintenance & funeral 
expenses, the ct. granted administration to the 
nominee of the guardians, subject to an affidavit 
that the husband outlived the deceased.—In the 
Goods of Kina (1893), 58 J. P. 464. 

1794. Statute-barred debt—Necessity for 
notice to next of kin.]—Deceased died intestate 
& a lunatic in a county lunatic asylum. At the 
time of his death he was indebted to the guardians. 
Subsequently the guardians were informed that 
deceased was entitled to a small amount of 
property. Their debt was then barred by the 
Stat. Limitations. The only next of kin of de- 
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ceased was a lunatic daughter in the same asylum 
& also indebted to the guardians for maintenance. 
On an application for a grant of letters of adminis- 
tration to a nominee of the guardians :—Held; 
though a creditor for a statute-barred debt might 
obtain a grant of letters of administration, notice 
must be given to the daughter.—In the Goods of 
Druck (1899), 68 L. J. P. 120; 81 L. T. 458. 


(e) Application of Statute of Limitations. 
See LIMITATION OF ACTIONS, Vol. XXXII., pp. 
320, 321, 517, 518, Nos. 60-62, 1751, 1754, 1756. 


D. From Relations of Lunatic. 

1795. Liability of husband—Though wife holding 
protection order.|——-A wife had obtained a protec- 
tion order in 1871, under Matrimonial Causes Act, 
1857 (c. 85), 8. 21, but had no property, & becoming 
a lunatic, & being chargeable to the O. union, was 
removed to an asylum for pauper lunatics. The 
guardians of O. applied for an order on the hus- 
band for maintenance of his wife under Poor Law 
Amendment Act, 1850 (c. 101), 8s. 5:—-Held: the 
wife’s protection order did not discharge the 
husband, & he was liable to contribute to her 
maintenance.—OXFORD GUARDIANS v. BARTON 
(1875), 33 L. T. 375; 39 J. P. 725, D.C. 

1796. ——— Sum payable under separation deed— 
Separate claim for maintenance by guardians— 
Poor Law Amendment Act, 1850 (c. 101), s. 5.]— 
Applt. & his wife, who were married in Jan. 1915, 
entered into a separation deed in Dec. 1915, 
whereby applt. covenanted to pay her 17s. 6d. 
weekly, & they thereupon ceased cohabitation. 
In 1919 the wife was removed to a lunatic asylum 
& became chargeable to the union, but applt. 
refused to pay the guardians more than 17s. 6d. a 
week. On a complaint by an officer of the 
guardians against applt. under above sect. to 
show cause why an order should not be made 
upon him to maintain his wife, the justices held 
that notwithstanding the separation deed applt. 
had shown no sufficient cause against an order, & 
they ordered him to pay the guardians 36s. 
weekly, the cost of his wife’s maintenance in 
the asylum :—Held: the amount to which the 
guardians were entitled was not limited to the 
amount fixed by the deed, & the order of the 
justices was right.—-LLEWELLYN v. TURNER (1922), 
126 L. T. 532; 86 J. P. 59; 66 Sol. Jo. 2845; 20 
L. G. BR. 182, D. C. 

4797. Liability of son—Though order made 
against husband.|}—The fact that an order has been 
made against the husband of a pauper lunatic, 
under Poor Law Amendment Act, 1850 (c. 101), 
s. 5, to pay a weekly sum to the guardians towards 
the cost of the wife’s maintenance in an asylum 
does not exempt the son of the pauper lunatic 
from liability under Poor Relief Act, 1601 (c. 2), 
s. 7, to contribute towards her maintenance.— 
CoLe v. BRowN, [1907] 2 K. B. 301; 76 L. J. K. B. 
847; 96 L. T. 710; 715. P. 385; 5 L. G. R. 727, 


D.C. 
4798. Liability of father—Domiciled in England 
_-Son maintained as pauper lunatic in Scotland— 


tract-—W ho may sue—Master in lunacy.) 
—The master in lunacy may sue, as 
such upon a contract under seal with 
a relative of a lunatic patient for pay- 
ment for his maintenance in a pub- 
lic asylum.— WILKINSON v. WATSON 
(1 877), 3 Vv. L. R. (L.) 239.—AUS. 

e. Liability of brother — Extension 
of liability to estate on death.}—PIitf. 
sued deft. for the maintenance of an 


s 2 


parent, who has 
law to 
his major son’s 
lunatic asylum.— 
CLAASSEN 
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Sect. 7.—Eazpenses of pauper lunatics: Sub-sect. 6 

D. & E.; sub-sect. 
Right of Scottish authorities to recover.] -— A 
pauper of the age of twenty-four years, was found 
destitute in the parish of D. in Scotland. That 
parish relieved him & under Poor Law (Scotland) 
Act, 1845 (c. 83), s. 71, claimed & received repay- 
ment of the cost of that relief from pltfs., the 
authorities of a Scottish parish in which the pauper 
had a legal settlement. Subsequently the pauper 
was found destitute & insane in the parish of A., 
also in Scotland. That parish, having caused 
him to be examined & certified as a lunatic & 
removed to an asylum, recovered repayment of the 
expenses of so doing from the pltfs. under Lunacy 
(Scotland) Act, 1857 (c. 71), s. 76. Pltfs. thence- 
forward paid for the maintenance of the lunatic 
in the asylum under ss. 77 of the last-mentioned 
Act. The lunatic was the son of a domiciled 
Englishman. On the death of the father leaving 
assets pltfs. claimed to recover from defts. as his 
exors. the sums which they had respectively paid 
to the parishes of D. & A. & the expenses of the 
lunatic’s maintenance in the asylum, as being 
money which they had been compelled to pay & 
which the father had been legally compellable to 
pay :—Held: even assuming that the statutes 
applied to a parent or relation who was a domiciled 
Englishman, & that the latter statute conferred 
a right on the parish of settlement to recover from 
a relation where legally liable apart from that 
statute, the liability of the parent or relation must 
be determined by the law of his domicil; by 
English law a father is not liable for the main- 
tenance of his adult son in the absence of an order 
of justices under Poor Relief Act, 1601 (c. 2), & 
defts. were consequently under no liability to 
pltfs.—-COLDINGHAM PARISH COUNCIL v. SMITH, 
[1918] 2 K. B. 90; 87 L. J. K. B. 816; 118 L. T. 
817; 82 J. P. 170; 16 L. G. R. 376; 26 Cox, 
C. C. 260. 


£. From Trade Unions, Friendly and Industrial 
Societies. 

See Divided Parishes Act, 1876 (c. 61), s. 23. 

1799. Liability of trade union—Application of 
Divided Parishes Act, 1876 (c. 61), s. 23.]—A trade 
union is not a “ benefit or friendly society ”’ from 
which guardians of the poor can claim reimburse- 
ment under above sect. in respect of the mainte- 
nance of a pauper.—WINDER v. KINGSTON-UPON- 
HULL (GOVERNORS FOR Poor, ETc.) (1888), 20 
Q. B.D. 412; 58 L. T. 583; sub nom. WINDER v. 
noe (GOVERNORS OF THE Poor), 52 J. P. 535, 


Liability of industrial society.]|— See INDUSTRIAL, 
ETC., SOCIETIES, Vol. XXVIII., p. 126, No. 68. 

Liability of friendly society..\—See FrrENDLY 
SOcIETIES, Vol. XXV., p. 305, Nos. 131-138, 


SUB-SECT. 7.—ADJUDICATION OF SETTLEMENT. 
A. In General. 


See Lunacy Act, 1890 (c. 5), ss. 288-302 ; 
generally, Poor Law. 

1800. Jurisdiction of justices—When attaching— 
When lunatic confined in asylum—Whether 
legality of order of admission considered.|—T wo 
justices for a borough made an order for the 


indigent & lunatic brother of deceased 
in @ govt. lunatic asylum for a period 
prior to the death of deceased durin 


which it was admitted that deceased ee 


&h 


was in a position to provide such main- 
tenance :—Held : deceased 

ersons liable by law to contribute, 
estate could be sued for mainte- 
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removal of a lunatic pauper to the county lunatic 
asylum, under 9 Geo. 4, c. 40, ss. 38, 41. Two 
county justices under sect. 42 of the same Act, 
made an order, reciting the former order, & ad- 
judicating the settlement of the pauper. On 
cause shown against a rule for removing the latter 
order by certiorari :—Held: inasmuch as the first 
order was bad, being made by justices who had 
no jurisdiction to remove to the county lunatic 
asylum (because by 8 Geo. 4, c. 40, s. 38 justices 
can only direct such pauper to be conveyed to the 
lunatic asylum ‘for the county or district of 
united counties for which or any of which they 
shall act’’), the second order was bad also, not- 
withstanding the provision in sect. 42, that such 
order may be made where a pauper is confined in 
the asylum ‘“ under any order of any justices.’’— 
R. v. CORNWALL JJ. (1845), 2 Dow. & L. 775; 1 
New Sess. Cas. 499; 14 L. J. M. C. 46; 4 L. T. 


O. 8S. 359; 95. P. 790; 9 Jur. 372. 

Annotations :—Expld. R. v. Hatfield Peverel (1849), 13 Jur. 
1070. Refd. R. ». Carnarvon & Anglesea Grdns. (1849), 
14 L. T. O. S. 200. 


1801. ——- ——— ——— ——-.|—_(1) Qu. : whether 
on appeal against an order for the maintenance 
of a lunatic pauper, the order for confining the 
pauper may be disputed. If it may, it need not 
show, in the case of a lunatic unfit to be brought 
before the justice who ordered him to be confined, 
that the justice proceeded to examine him within 
three days after notice under 8 & 9 Vict. c. 126, 
s. 48. Semble: the provision as to the three 
days within which the justice must require the 
pauper to be brought before him is directory 
merely. 

(2) Semble: the jurisdiction of justices to make 
an order adjudicating the settlement & mainte- 
nance of a lunatic pauper is founded on the fact 
that the lunatic is confined, or is ordered to be 
confined, in an asylum.—R. v. CARNARVON & 
ANGLESEA UNION GUARDIANS (1849), 14 Q. B. 
357, n.; 4 New Mag. Cas. 21; 3 New Sess. Cas. 
708; 14L. T. 0.8. 200; 14 J.P.193; 117 E.R. 
142. 

Annotations :—As to (1) Reid. Faversham v. Isle of Thanet 

(1862), 2 B. & S. 275. As to (2) Folld. Faversham v. Isle 


of Thanet (1862), 2 B. & 8. 275. Refd. R. v. Minster 
(1850), 14 Q. B. 349. 


1802, ——- ———- ——— ———.]—-(1) The validity 
of an order adjudicating, under the 16 & 17 Vict. 
c. 97, 8. 97, the settlement of a pauper in confine- 
ment in an asylum as a lunatic, is not affected by 
the recital of an insufficient order of admission, 
as the jurisdiction of the justices to adjudicate 
attaches on the lunatic being de facto in confine- 
ment, & the order for admission must be assumed 
to be in fact good until the contrary be shown. 

(2) An order of two justices of a borough recited 
that, under an order of two justices of the borough, 
made under the 16 & 17 Vict. c. 97. E. then 
resident in the parish of St. D. within the said 
borough, being neither a pauper nor wandering, 
but a person not under proper care & control, & 
@ proper person to be taken charge of, was, on etc., 
duly sent to the county lunatic asylum, & has 
been confined therein, as such pauper lunatic, 
ever since, at the charge of the said parish; & 
then proceeded to adjudicate the settlement of 
K. to be in the parish of C. :—Held: good. 

(3) An order for the maintenance of a lunatic 
pauper in confinement, addressed to the guardians 
of a union & to their clerk, & ordering the clerk 
to pay, is substantially an order on the guardians 


nance supplied prior to his death.— 
MINISTER OF INTERIOR Vv. HAVISIDE’S 
ene {1916} EK. D. L. 244 


was one of 
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& in compliance with the 16 & 17 Vict. c. 97, s. 97. 
—R. v. CREDITON (INHABITANTS) (1858), E. B. & 
WW. 231; 27 L. J. M. C. 265; 31 L. T. 0. 8.114; 
22 J. P. 722; 4 Jur. N. S. 926; 6 W. R. 517; 
120 BE. R. 494. 


Baer ntMAy ee oh) Beld. a A iverpool, Re Lancaster 
Oe aaa: eur u 5 Aa) xpld. Faversham v. Isle of 

1803. —— -———- -——— -——.] — FAVERSHAM 
(CHURCHWARDENS, ETC.) v. ISLE OF THANET UNION 
GUARDIANS, No. 1758, ante. 

1804. Statement of case for high court.|— 
aie UNION v. CANTERBURY UNION, No. 1807, 

ost. 

1805. Form of order—Same instrument as order 
for maintenance.}|—(1) The adjudication of the 
settlement of a lunatic pauper under 8 & 9 Vict. 
c. 126, s. 58, & the order for his maintenance under 
sect. 62 are well made in the same instrument; & 
an order of maintenance is well directed to the 
overseers of the parish in which the adjudication 
finds that the pauper’s settlement, is. 

(2) On appeal against an order for the main- 
tenance of a pauper lunatic, the settlement may 
be contested.—R. v. TyRwuitr (1847), 12 Q. B. 
292; 3 New Mag. Cas. 11; 3 New Sess. Cas. 168 ; 
17L. J. M.C. 141; 11 L. T. O. S. 199; 12 J. P. 
583; 12 Jur. 557; 116 E. R. 878. 


Annotations :—Generally, Refd. R. v. Chatham (1848), 3 
Now Sess. Cas. 235; KR. v. Lancashire JJ. (1849),12 L. T. 
O. 8S. 513; R. wv. East Ardsley (1850), 19 L. J. M. GC. 133. 


1806. Order made ex parte—Necessity for notice 
to parish to be charged.|—It is no ground of 
objection to an order of justices adjudicating the 
settlement of a pauper lunatic, or to an order for 
the costs of his maintenance, made under 8 & 9 
Vict. c. 126, that the proceedings before the 
justices were taken ex p., & without notice to the 
yarish sought to be affected by the orders.—Ez p. 

JONKLEIGH OVERSEERS (1848), 3 New Sess. Cas. 
94; 17L. J. M. Cc. 76; 10 LT. O. S. 378; 12 
Jur, 354. 

«Annotations :—Refd. R. v. 





Carnarvon & Anglesea Grdns. 
(1849), 14 L. T. O. S. 200; R. v. Hatfield Pevere! (18459), 
13 J. P. 650; KR. v. Bruce, [1892] 2 Q. B. 136. 


1807. Amendment of grounds of adjudication— 
Lunacy Act, 1890 (c. 5), s. 307.|—The grounds of 
adjudication accompanying an order of justices 
under sect. 289 of above Act, adjudicating the 
settlement of a pauper lunatic to be in the parish 
of l., in the E. Union, stated that the lunatic 
resided in the parish of L. for three years & 
upwards, namely, from Feb. 1892, to about Feb. 
1896. Evidence was given by the union obtaining 
the order that the lunatic had resided continuously 
in the parish of L. for a period of four years from 
Apr. 1890; but it was not shown that the lunatic 
had resided in the parish of L. for a period of three 
years within the times mentioned in the grounds 
of adjudication :—Held: (1) the ct. were em- 
powered by sect. 807 of above Act to amend the 
grounds of adjudication so as to Ict in the residence 
prior to Feb. 1902, & in the circumstances the 
grounds should be so amended; (2) the ct. were 
debarred by sect. 310 of above Act from stating 
& case upon the point for the opinion of the High 
oo UNION v. CANTERBURY UNION (1909), 

oJ. P. 411. 


B. Estoppel by Previous Order. 
ee generally, ESTOPPEL, Vol. XXI., pp. 140 
él seq. 

1808. Whether conclusive as to facts directly 
decided.|—Hrston OvERsErRS v. ST. BRIDE'S 
OVERSEnRS, No. 1738, ante. 

1809. & necessary steps to decision.|— 
An order of removal, unappealed against or con- 
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firmed on appeal, is conclusive not only as to the 

facts directly decided, but as to those facts also 

that are mentioned in the order, & are necessary 
steps to the decision of the settlement. 

Upon an appeal against an order adjudging the 
settlement of E., a lunatic pauper, who had Teen 
removed from resp. township of L. to an asylum, 
to be in applt. township of H., resps. proved a 
former valid order of removal made between the 
same townships, adjudging the settlement of 
J., aged eleven years, & K., aged five years (being 
at the time unemancipated, ‘‘ the lawful children 
of W. & E.,’ the lunatic pauper) to be in applt. 
township of H. The removal of the two children 
from resp. township of L. to applt. township took 
place, & there was no appeal against the order. 
This was the only evidence relied upon by resps. 
to prove a settlement of the lunatic pauper in 
applt. township, derived from her husband :— 
Held: as the adjudication of settlement in both 
the orders necessarily depended upon the same two 
facts, namely, the settlement of W., the father, & 
his marriage with the lunatic pauper before the 
birth of their two children, the former order 
unappealed against was conclusive as to those 
facts, & applts. were estopped from proving that 
in truth neither the husband of the pauper, nor 
the pauper herself, had ever gained a settlement 
in their township.—R. v. HARTINGTON MIDDLE 
QUARTER (INHABITANTS) (1855), 4 E. & B. 780; 
3C. L. R. 554; 24 L.3.M.C. 98; 241.7. 0.8. 
327; 19 J. P. 150; 1 Jur. N. S. 586; 3 W. R. 
285; 119 E. R. 288. 

Annotations :—Mentd. R. v. Hutchings (1881), 6 9; B. D. 
300; De Mora v. Concha (1885), 29 Ch. D. 268 ; aketield 
Corpn. v. Cooke, [1903] 1 K. B. 417; Hill v. Clifford, 
Clifford v. Timms, Clifford v. aired ti [1907] 2 Ch. 236; 


Poulton v. Adjustable Cover & Boiler Block Co., [1908] 
2 Ch. 430. 


1810. When unappealed against.|—-Where 
an order had been obtained on behalf of a parish 
for conveying a pauper to a lunatic asylum under 
9 Geo. 4, c. 40, ss. 38, 41, in which it was stated 
that the pauper was chargeable to the parish; & 
a subsequent order was made under sect. 42 of 
the same statute, adjudging the settlement of the 
pauper to be in that parish, & requiring the over- 
seers thereof to pay a certain sum of money for 
the maintenance, ctc., of the pauper, & the latter 
order was appealed against & quashed by the 
quarter sessions, for want of evidence that the 
pauper was chargeable to the parish. On appeal 
from the order of sessions :—Held: the statement 
of chargeability in the first order unappealed from 
was conclusive as against the parish, it was 
aggrieved within sect. 46; & the parish ought to 
have appealed against that order.—R. v. HoLns- 
WORTH (1841), 1 Q. B. 221; 1 Gal. & Dav. 442; 
10 L. J. M. C. 57; 5 J. P. 226; 5 Jur. 768; 113 
BE. R. 1114. 

1811. .|—Where, in 1833, an order of 
removal from parish B. to H. was obtained, & the 
pauper removed, but the copy of order then de- 
livered was defective & bad, yet the order of 
removal never was appealed against :—Held: the 
objection that the copy was a nullity could not 
now be set up.—R. v. WITNEY UNION GUARDIANS 
(1864), 28 J. P. 661. 

4812. ——— Service of defective copy.|—R. v. 
WITNEY UNION GUARDIANS, No. 1811, ante. 

4813. ——— No service on parish to be charged— 
Original order founded on mistake.|—On Oct. 1, 
1907, upon the application of the guardians of the 
parish of H. an order was made by two justices 
adjudicating the settlement of a lunatic then 
chargeable to the guardians of the poi of H. to 
be in the parish of L. The application for the 
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Sect. 7.—Eapenses of pauper lunatics: Sub-sect. 7, 
B.& C.; sub-sect. 8, A., B. & C. (a).] 


order was made upon a mistake of fact, & the order 
was not served upon the guardians of the parish 
of L. nor was it formally abandoned. On Jan. 9, 
1908, the guardians of the parish of H. applied 
for & obtained an order of justices adjudicating 
the settlement of the lunatic to be in the parish 
of W., in the W. Union :—Held: the existence of 
the order dated Oct. 1, 1907, did not render invalid 
the order dated Jan. 9, 1908.—WaNDSWORTH 
ae v. HAMMERSMITH PARISH (1909), 73 J. P. 

1814. ——— Fresh facts proving a change of 
settlement.|—WerEst DERBY UNION v. LIVERPOOL 
VESTRY (1882), 46 J. P. Jo. 372. 


Annotation -—Refd. Suffolk County Lunatic Asylum Visiting 
Sou. v. Nottingham Union Grdns. (1905), 69 J. P. 


--|—See, also, Nos. 1842-1845, post. 

1815. Interim order—Lunatie adjudged charge- 
able to county.|—An order of justices, under 
16 & 17 Vict. c. 97, s. 98, obtained at the instance 
of the parish by which a pauper lunatic has been 
sent to an asylum, & adjudging him to be charge- 
able to the county in which he is found, on the 
ground that he is not settled in that parish, & that 
his parish of settlement cannot be ascertained, is 
an interim & not a final order. The county is, 
therefore, not estopped by submission to it from 
afterwards obtaining orders of justices under sect. 
99, adjudging the pauper to be settled in the parish 
which obtained the first order, & requiring that 
parish to pay for his future maintenance.—ALL 
SAINTS, POPLAR (CHURCHWARDENS, ETC.)  v. 
MIDDLESEX (CLERK OF THE PEACE) (1860), 2 
E. & BE. 829; 29 LL. J. M. C. 186; 24 J. P. 661; 
6 Jur. N.S. 823; 121 I. R. 310; sub nom. R. v. 
ALL SAINTS, POPLAR (CHURCHWARDENS & OVER- 
SEERS), 8 W. R. 414; sub nom. MIDDLESEX 
Sere THE PEACE) v. ALL SAINTS, POPLAR, 2 


C. How Settlement Determined. 

See, generally, PooR Law. 

1816. Idiot adult—Whether parent’s settlement 
followed.]—An idiot does not become emancipated 
by attaining the age of twenty-one; &, conse- 
quently, his settlement continues to follow that 
of his father, gained after he had attained that 
age, although he was left by his father before he 
had attained it—R. v. Much Cowarne (IN- 
HABITANTS) (1831), 2 B. & Ad. 861; 1L.J.M.C. 
4; 109 E. R. 1363. 

Annotation :—Apprvd. & Distd. Salford Grdns. v. Man- 

chester Overseers (1882), 10 Q. B. D. 172. 

__ 1817. When illegitimate.]|—An adult 
illegitimate idiot who is incapable of taking care 
of herself acquires a settlement by residing for 
three years in a town, although such residence is 
with her mother & her mother’s husband as part 
of their family. 

G. was born at W. in 1854, her mother being 
then unmarried, In 1864 her mother married H. 
In 1875 G.& her mother & H. went to live at P., 
where they resided together as one family until 
1881, when they removed to M. They continued 
to reside together there until G. became an inmate 
of the M. Workhouse. G. was an idiot from her 
birth, & incapable of taking care of herself :— 
Held: G. had acquired a settlement in P.— 
SALFORD GUARDIANS ¥. MANCHESTER OVERSEERS 
(1882), 10 Q. B. D. 172; 52 L. J. M. C. 34; 48 
L. T.119; 475. P. 419, D. C. 

ve - Highworth & Swindon Union Grdns. 


567 ene Union Grdng, (1888), 20 Q. B. D. 








i her own birth settlement.—AMERSHAM 
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1818. Idiot infant—When father dead & mother 
re-married—Birth settlement.}—A pauper under 
the age of sixteen, whose father was dead & whose 
mother had married again without having acquired 
a settlement for herself during her widowhood, 
became chargeable to resp. union, & an order was 
made for her removal into applt. union in which 
her mother had been born :—Held: the order was 
bad; at the time of the making of the order of 
removal the pauper had no ‘‘ widowed mother ”’ 
within the meaning of Divided Parishes & Poor 
Law Amendment Act, 1876 (c. 61), s. 35, whose 
settlement she could take, & the pauper took 
UNION 
GUARDIANS v. LONDON (CITY) GUARDIANS (1887), 
20 Q. B. D. 103; 57 L. J. M.C.6; 58 L. T. 83; 
52 J. P. 404; 36 W. R. 141, D.C. 


Annotation :-—Mentd. Highworth & Swindon Union Grdns. 
ae pV onebury son Severn Union Grdns. (1888), 20 Q. B. D. 
Vv ° 


1819. Soldier—Evidence of attestation paper— 
As to place of birth.|}—CHERTSEY UNION QUAR- 
DIANS v. SURREY (CLERK OF PEACE), No. 1699, ante. 
‘ Status of irremovability.]|—-See, generally, POOR 

AW. 
Determining Hiability for lunatic’s main- 
tenance. |-—See Sub-sect. 3, B. (ec), ante. 


SUB-SECT. 8.—-APPEALS. 
A. Who may Appeal. 


See Lunacy Act, 1890 (c. 5), ss. 303-313. 

1820. Overseers.]|—- Where an order has been 
made under 8 & 9 Vict. c. 126, adjudicating 
the settlement of a lunatic pauper to be in 
the given parish, & an order for the maintenance 
of such pauper is also made & served upon 
the treasurer of the union in which such parish 
is:—Held: (1) the churchwardens & overseers 
of the parish, being parties aggrieved, have a right 
to appeal against such order, & the appeal need 
not to be by the treasurer of the union ; (2) applts. 
are entitled to a copy of the examinations on which 
the orders were made, for an appeal against the 
order of maintenance is substantially an appeal 
against the order of settlement, & the provisions 
of Poor Law Amendment Act, 1834 (c. 76), s. 79, 
are incorporated into 8 & 9 Vict. c. 126, so far as 
they are in their nature applicable to appeals 
under that Act.—R. v. MIDDLESEX JJ. (1847), 11 
J. P. 461. 

1821. ——— Of township.|—Two justices made an 
order, adjudging the settlement of a lunatic, who 
had been sent to an asylum, to be in the township 
of H. in the union of H., addressed to the overseers 
of the township & the guardians of the union, & 
ordering the guardians to pay the expenses. The 
overseers & the guardians separately appealed. 
At the first sessions the appeal of the guardians was 
entered & respited, that of the overseers was called 
on. The sessions refused to hear it on the ground 
that the overseers had no locus standi:—Held: 
the sessions might in their discretion regulate the 
time of hearing the two appeals so as to secure 
that they should be heard together & justice done ; 
but they were bound, under 16 & 17 Vict. c. 97, 
s. 108, to hear the appeal of the overseers of the 
township, to whom at all events the statute gave 
an appeal; & a rule for a mandamus to enter 
continuances & hear the appeal was made absolute. 
—R. v. West Ripina JJ. (1856), 7 BE. & B. 14; 
26 L. J. M.C. 41; 3 Jur. N. 8.182; 5 W.R. 73; 
119 E. R. 1153; sub nom. HALIFAX OVERSHERS v. 
LEEDS OVERSEERS, 28 L. T. O.S. 122; sub nom. 
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Re Hatirax v. LHEDS, Ex p. 
21 J. P. 164. % p. HALIFAX OVERSEERS, 


Annotations :—Refd. R. v. Heaton (1859), 28 L. : 
Leatham v. Bolton-le-Sand teers ts arene o ne 
Medway Union Grdns. (1868), L. R. 3 Q. B. 383. 


1822. e —R. Vv, MEDW 
No, 188 1 pod AY UNION GUARDIANS, 
- Areasurer of union.]—R. v. 
Ee ae cet ante. eats ee 
- Joint appeal of overseers & guardians.]/— 
(1) By order of justices under 8 & 0’ Vict, Cc. ite, 
s. 62, reciting that the settlement of a lunatic 
pauper had been adjudged to be in a township 
within a poor law ‘union, the treasurer of the 
guardians of such union was directed to pay a sum 
for the pauper’s maintenance :—Held: both the 
officers of the township & the guardians of the 
union had such an interest in contesting the order 
that they might jointly appeal against, it. 

(2) If justices of a county make such order 
without jurisdiction, the order may be appealed 
against at the county sessions, & cannot be ap- 
pealed against at the sessions to which the appeal 
would have lain had the order been made by the 
justices who had the jurisdiction.—R. v. Lan- 
CASHIRE JJ. (1849), 12 Q. B. 305; 3 New Mag. 
Cas. 155; 3 New Sess. Cas. 480; 18 L. J. M. C. 
121; 12 L. T. O. S. 5138; 13 J. P. 519; 13 Jur. 
469; 116 E. R. 883. 

Ae ation :—Consd. R. v. Lancashire JJ. (1852), 18 Q. B. 





B. To What Court. 

See Lunacy Act, 1890 (c. 5), ss. 303-313. 

1825. When to county or borough quarter 

sessions—Lunatic from borough having quarter 
sessions—-Order by county justices.]|—R. v. LAN- 
CASHIRE JJ., No. 1824, ante. 
.]—Where an order is made 
by two county justices, under 8 & 9 Vict. c. 126, 
8. 62, for the maintenance of a lunatic pauper 
removed to the county asylum from a borough 
within the county, having a separate ct. of quarter 
sessions, the appeal against such order lies ex- 
clusively to the borough quarter sessions.—R. v. 
LANCASHIRE JJ. (1852), 18 Q. B. 361; 21 L. J. 
M. C. 164; 19 L. T. O. S. 87; 163. P. 491; 16 
Jur. 478; 118 E. R. 135. 

1 Order by borough justices.]— 
An order, under 16 & 17 Vict. c. 97, s. 97, adjudging 
the settlement, etc., of a pauper lunatic confined 
in the borough lunatic asylum, was obtained by a 
parish situate wholly within the borough having 
separate quarter sessions, & was made by two 
justices of the borough, the asylum being also 
within the borough :—Held: the appeal against 
the order, under sect. 108, was to the county, & 
not to the borough quarter sessions.—R. v. 
WARWICKSHIRE JJ. (1859), 28 L. J. M. C. 249; 
33 L. T. O. S. 201; 23 J. P. 757; 5 Jur. N.S. 
1292; 7 W. R. 529. 

















Annotations :—Folld. R. v. Kent JJ. (1866), L. R. 1 Q. B 
re oftetd. R. v. Cambridge Union Grdns. (1861), 1 
1828. Union within several jurisdictions.|— 





By 16 & 17 Vict. c. 97, 8. 108, any union or parish 
may appeal against any order adjudging the 
settlement of any lunatic confined to an asylum, 
to the quarter sessions for the county in which 
the Union or parish obtaining the order is situate 
or if the parish or union extend into several 
Jurisdictions, then to the quarter sessions of the 
county or borough in which the asylum is situate. 
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An order under s. 97 adjudging the settlement of 
@® pauper lunatic confined in an asylum, was 
obtained by a union, consisting of parishes 
partly in a borough which was wholly in one 
county but had separate quarter sessions & partly 
of parishes in the county at large :—Held: the 
appeal against the order, under s. 108 was to the 
quarter sessions of the county & not to those of 
the borough in which the asylum was situate.— 
R.v. Kent JJ. (1866), L. R. 1 Q. B. 385; 7B. &8. 
394; 35 L. J. M. C. 201; 14 L. T. 331; 30 J. P. 
612; 14 W. R. 635. 


C. Against What Orders. 
(a) In General. 
See Lunacy Act, 1890 (c. 5), s. 303-313. 


1829. Order for maintenance—Where settlement 
unascertainable.|—-No appeal lay against an order 
of justices under 8 & 9 Vict. c. 126, ss. 59, 63, 
adjudging that the settlement of a pauper lunatic 
sent by parish officers to an asylum could not be 
ascertained & that such lunatic was chargeable to 
the county, & directing payment by the county 
treasurer for the maintenance & other expenses 
of the lunatic.—WILSON v. LIVERPOOL OVERSEERS 
(1851), 17 Q. B. 303; 117 BE. BR. 1295; sub nom. 
R. v. WILSON, 4 New Sess. Cas. 734; 20 L. J. M.C. 
232; 17 L. T. O. 8S. 155; 15 J. P. 659; 15 Jur. 
859. 

Annotations :—Consd. It. v. Northampton Recorder (1865), 
6 B. & 8S. 653. Refd. All Saints, Poplar v. Middlesex, 
Clork of the Peace (1860), 29 L. J. M. C. 186. 

1830. |—By 16 & 17 Vict. c. 97, 
s. 108, if the guardians of a union or parish, or the 
overseers of a parish, feel aggrieved by an order 
adjudging the settlement of a lunatic they may 
appeal to the quarter sessions. By sect. 128, 
any person who thinks himself aggrieved by any 
order or determination under the Act, other than 
orders adjudicating as to the settlement of any 
lunatic pauper & providing for his maintenance, 
may appeal to the quarter sessions in the manner 
& subject to conditions therein mentioned. An 
order made by two justices of the borough of N. 
under sect. 96 upon the guardians of the K. Union, 
in which the parish of M. was comprised, recited 
that V. was a pauper lunatic duly confined in the 
N. lunatic hospital, situate in the borough of N., 
from Apr. 2, 1863, to July 1, 1864, & was sent 
there from the parish of M. in the K. Union, &, 
upon the application of the treasurer of the 
hospital, ordered the guardians of the K. Union 
to pay to the treasurer of the hospital a weekly 
sum for the maintenance of V. during that period. 
The settlement of the pauper lunatic had not 
been ascertained & adjudged under sect. 97 :— 
Held: no appeal against this order lay to the 
quarter sessions under either sect. 108 or sect. 128. 
__R. vy. NORTHAMPTON RECORDER (1865), 6 B. & S. 
653; 13 L. T. 199; 122 HE. R. 1336; sub nom. 
KETTERING UNION GUARDIANS v. NORTHAMPTON 
GENERAL LUNATIC ASYLUM COMMITTEE, ETC., 34 
L. J. M. GC. 198; 29 J. P. 692; 11 Jur. N.S. 999 ; 
13 W. R. 894. 


otation :—Retd. Suffolk County Lunatic Asylum Visiting 
I tOG ». Stow Union Grdns. (1897), 61 J. P. 328. 


1831. ——.]—By 16 & 17 Vict. c. 97, 8. 108, if 
the guardians of any union or parish, or the over- 
seers of any parish, feel aggrieved by any order 
adjudging the settlement of any pauper in_a 
lunatic asylum, they may appeal against it. By 








PART XIII. SECT. 7, SUB-SECT. 8.—C. (a). . 
{. Order for removal—.4 ppeal by board of guardians.)—KDINBURGH PaRisH CoUNCIL v. LOCAL GOVERNMENT BOARD FOR 


SUOTLAND, [1915] S. CO, (H. L.) 44; 52 Sc. L. R. 


335, H. L.—SCOT. 
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Sect. 7.—Eapenses of pauper Innatics: Sub-sect. 8, 
C. (a) & (6), D. & E. Part XIV. Sect. 1.) 


Poor Removal Act, 1861 (c. 55), s. 6, the mainte- 
nance of a pauper lunatic in an asylum is to be 
borne by the common fund of the union; & by 
sect. 7 the guardians of any union may obtain 
orders upon the guardians of any other union, or 
upon the guardians or overseers of any parish not 
comprised in a union, & may appeal against & 
defend any orders in respect of any lunatic paupers 
hereby made chargeable upon the common fund. 
. . . The guardians of M. Union obtained an order 
adjudging the settlement of a pauper in a lunatic 
asylum to be in the parish of A. in the F.. Union, 
& the guardians of F. Union were ordered to pay 
the expenses of the removal of the lunatic & of his 
maintenance in the asylum. The overseers of 
the parish of A. appealed against the order :— 
Held: Poor Removal Act, 1861 (c. 55), ss. 6, 7, 
did not repeal 16 & 17 Vict. c. 97, 8. 108; & the 
overseers of A. had a right of appeal against the 
order, as they might still be aggrieved by an order 
adjudging the settlement of a pauper to be in 
their parish, though his maintenance while in the 
lunatic asylum was thrown on the common fund 
of the union.—R. v. MEDWAY UNION GUARDIANS 
(1868), L. R. 3 Q. B. 383; 9 B. & S. 439; 37 
L. J. M.C. 100; 18 L. T. 481; 32 J. P. 728; 16 
W. RK. 979. 

1882. Order adjudicating settlement.}]—R. v. 
BANGOR (INHABITANTS) (1849), 13 J. P. Jo. 267. 

1833. ——_.]—EASTBOURNE GUARDIANS v. CROY- 
DON GUARDIANS, No. 1702, ante. 


From Adjudication of Irremovability. 

See Lunacy Act, 1890 (c. 5), ss. 303-313. 

1834. Whether appeal lies.|—A pauper lunatic, 
a single woman, over sixteen years of age, resided 
with her father as part of his family for some two 
years & a half in a parish within applt. union. In 
Oct. 1891, her father moved her with the rest of 
his family to a parish in resp. union, with no 
intention of returning. Her mental condition 
then became worse, & she was placed in a lunatic 
asylum. In Aug. 1892, an order was made under 
Lunacy Act, 1890 (c. 5), by two justices, which 
adjudicated her settlement to be in appilt.’s union, 
& called on the guardians to repay to the guardians 
of resp. union sums already expended, & to pay 
her future maintenance to the treasurer of the 
asylum :—Held: (1) the order was appealable ; 
& (2) when she left the parish in applt. union with 
her father as part of his family, the pauper lunatic 
put an end to her status of irremovability there, & 
the order must be quashed.—HENDON UNION v. 
HAMPSTEAD GUARDIANS (1893), 62 L. J. M. C. 
170; 37 Sol. Jo. 717; 5 R. 539, D. C. 

1835. .|—R. v. LoNpon JJ., Ex p. EDMON- 
TON Union, No. 1723, ante. 

1836. ——-..—EasTBoURNE GUARDIANS ¥. CROY- 
DON GUARDIANS, No. 1702, ante. 





D. Notice of Appeal. 

See Lunacy Act, 1890 (c. 5), 88. 303-313. 

1837. Time for.|—On Mar. 8, 1845, an order 
for the maintenance of a lunatic pauper was made 
by two justices under 9 Geo. 4, c. 40, & served on 
Mar. 13. The next sessions were held on Apr. 13 
following, but no appeal against it was then 
entered. At the sessions, holden by adjournment 
on July 1 next following, the ct. of quarter sessions 
refused to receive the. appeal:—Held: the 
ine had done right, as Poor Law Amendment 

ct, 1834 (c. 76), is not incorporated with & does 
not apply to 9 Geo. 4, c. 40, & the appeal was, 


therefore, too late——R. v. Wrst RIDING OF 
YORKSHIRE JJ., Re VINCENT (1847), 10 Q. B. 763 ; 
16L. J.M.C.171; 9L. T. O. S. 811; 11 J. P. 
662; 11 Jur. 1018; 116 E. R. 290; previous 
proceedings (1846), 5 Dow. & L. 16, n. 

1838. .|—If an order of maintenance of a 
lunatic pauper has been made, the twenty-one 
days within which a notice of appeal must be 
given will run from the day on which the notice 
of chargeability, or statement of the grounds on 
which the adjudication of the settlement or the 
order of maintenance has been made, has been 
served ; or, when these have not been served, the 
twenty-one days will run from the time when the 
order itself has been served. 

On Nov. 25, 1852, an order of maintenance of a 
lunatic pauper was made; & on Feb. 15, 1853, it 
was served upon applt. parish; but no notice of 
chargeability, or grounds of removal, or particulars 
of settlement were at any time served. On 
Mar. 19, applts. gave notice of appeal for the 
ensuing Easter sessions :—Held: this notice of 
appeal was too late & it should have been given 
within twenty-one days after the service of the 
order.—R. v. DERBYSHIRE JJ. (1853), 1 C. L. KR. 
527; 22 L. J. M. C. 147; 22 L. T. O. S. 80; 17 

| J. P. Jo. 

1839. Notice given for wrong court.]— Although 
a notice of appeal, which refers by mistake to the 
wrong tribunal, may, under some circumstances, 
be treated as a notice of appeal to the proper 
tribunal, yet where the party who has given such 
a notice acts upon it, & both parties attend in 
pursuance of it at the wrong tribunal, & the 
question of jurisdiction is discussed & decided 
against applt., he cannot afterwards elect to treat 
the same notice as a notice of appeal to the right 
ct.—R. v. Satop JJ. (1854), 4 EK. & B. 257; 3 
C.L. R. 101; 24 L. J. M. C. 14; 24 1. T. O. S. 
111; 19 J. P. 149; 18 Jur. 1080; 119 EK. R. 99. 
seal Pata -—Refd. R. v. Leeds Recorder (1861), 3 E. & KE. 

uv . 


1840. Description of order.|—R. v. MAULDEN 
(INHABITANTS), No. 1696, anie. 

1841. Grounds of appeal not stated—-Court may 
entertain appeal.|——Upon an appeal against an 
order of adjudication of the settlement of a pauper 
lunatic, the statement of the grounds of appeal 
was not sent with the notice of appeal, nor was the 
statement sent within fourteen days of the first 
day of the sessions to which the notice of appeal 
related :—Held: nevertheless the ct. might enter 
& respite the appeal.—BatTH UNION GUARDIANS 
o oou mien UNION GUARDIANS (1904), 68 J. P. 








E. Practice. 

See Lunacy Act, 1890 (c. 5), ss. 303-313. 

1842. Appeal against order for maintenance— 
Settlement may be contested.|—R. v. TyRWHITT, 
No. 1805, ante. 

1843. Party confined not chargeable to 
any parish.|—R. v. RuyppLAN (INHABITANTS), 
No. 1731, ante. 

1844. Previous order as to settlement— 
Estoppel.|—Hrston OversErrs v. St. BRIDE'S 
OVERSEERS, No. 1738, ante. 

a peel by previous order.]|—-Sce Sub-sect. 7, B., 
ante. 

1845. Order may be quashed as to part only.j— 
R. v. WINSTER (INHABITANTS), No. 1736, ante. 

846. Amendment of mistake in order below— 
Provided order substantially the same.J—By 16 & 
17 Vict. c. 97, s. 97, an order of justices, adjudicat- 
ing the settlement of a pauper lunatic, is to direct 
payment of the expenses of his maintenance, etc., 
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to be made by the guardians of the parish of settle- 
ment, if it be a parish under a board of guardians ; 
if not, by the overseers. Sect. 108 gives an appeal 
to quarter sessions against such an order; & 
sect. 113 empowers the sessions, at the hearing of 
the appeal, to amend any omission or mistake in 
the drawing up of the order, if satisfied that 
enough was in proof before the justices making it 
to have authorised them to have drawn it up 
correctly. 

I.. was a parish in which, under a local Act, the 
rector, churchwardens & overseers, together with 
twenty-one other persons elected in pursuance of 
the Act, were constituted the select vestry of, & 
the board of guardians for L. An order of 
justices made under 16 & 17 Vict. c. 97, s. 97, 
adjudging the settlement of a pauper lunatic to be 
in L. directed payment of the expenses of his 
maintenance, etc., to be made by the church- 
wardens & overseers of L.; & was served on the 
overseers. On an appeal by the overseers to 
quarter sessions against this order, the sessions 
amended the order by substituting in it the word 
‘* guardians ’”’ for the words ‘‘ churchwardens & 
overseers ’’ :—Held: (1) the order of justices was 
bad, being directed to & served upon a body dis- 
timrct from the guardians of L., & not upon the 
guardians of L. under a misnomer; & (2) sessions 
had not power, under 16 & 17 Vict. c. 97, s. 113, 
to amend the order as stated: the amendment 
making the order a new one, & upon new parties 
who were not before the sessions.— R. v. LIVERPOOL 
(INHABITANTS) (1860), 2 E. & E. 687; 29L.J.M.C. 
137; 2L. FT. 173; 6 Jur. N. S. 1028; 8 W. R. 
391; 121 K. R. 258; sub nom. R. v. LIVERPOOL 
(INHABITANTS), Re LANCASTER, 24 J. P. 646. 

1847. Adjournment of appeal.|—The general 
power of a ct. of quarter sessions to adjourn to 
the next sessions the hearing of an appeal, where 
the particular Act giving the appeal does not 
limit the hearing & determination of it to one 
sessions only, extends to cases where the hearing 
of the appeal has commenced & the evidence is 
partly before the ct. The sessions have power, in 
such a case, to adjourn the further hearing to the 
next sessions, for the purpose of additional evidence 
being procured: or for any cause which, in their 
discretion, may render the adjournment expedient. 
Sessions may exercise this power of adjournment 
in appeals under 16 & 17 Vict. c. 97; the Act not 


limiting the hearing & determination to the ses- 
sions for which the appeal is entered, or at which 
it is first gone into.—R. v. CAMBRIDGE UNION 
GUARDIANS (1861), 1 B. & S. 61; 30 L. J. M. C. 
187; 4 L. T. 212; 7 Jur. N. S. 1073; 9 W. R. 
599; 121 EK. R. 637; sub nom. CAMBRIDGE UNION 
GUARDIANS v. BIRMINGHAM GUARDIANS, 25 J. P. 


e 


1848. Costs—Identification of party Liable.]|— 
By an order of quarter sessions, which appeared 
to be made upon an appeal by the inhabitants of 
the parish of S. from an order of two justices 
adjudging the settlement of a pauper lunatic to 
be in the said parish, & ordering the overseers of 
the said parish to pay unto the treasurer of the 
guardians of a union including the parish of C. the 
reasonable expenses of maintenance, etc., incurred 
by the parish of C., the said order of justices was 
quashed, & the overseers of the parish of C. were 
ordered to pay to the overseers of S. the costs 
which they had been put to in & about the said 
appeal :—Held: the order was good, inasmuch as 
it sufficiently appeared that the overseers of the 
parish of C. were substantially resps. in the appeal, 
so as to justify an order upon them for the costs.— 
R. v. CHATHAM (INHABITANTS) (1848), 12 Q. B. 
300; 3 New Mag. Cas. 32; 3 New Sess. Cas. 235 ; 
1i7L. J. M. C. 161; 110. T. 0. S. 290; 12 J. P. 
790; 12 Jur. 559; 116 E. fh. 881. 

1849. ——— Cannot be awarded by subsequent 
sessions.|—Upon an appeal against an order 
adjudicating the settlement of a lunatic pauper, 
the sessions at which the appeal was heard con- 
firmed the order, subject to the opinion of this 
ct. upon a case to be afterwards stated, nothing 
being then said as to costs. Applts. afterwards 
abandoned their intention of stating the case, & 
at a subsequent sessions resps. applied for & 
obtained an order granting them the costs of the 
appeal :—Held: the sessions at which the appeal 
was heard & determined alone had jurisdiction to 
grant costs, & the order of the subsequent sessions 
was therefore invalid.—R. v. STAFFORDSHIRE JJ. 
(1857), 7 E. & B. 935; 26 L. J. M. C. 1793; 29 
L. T. O.S. 196; 22 J. P. 209; 3 Jur. N.S. 1148 ; 
5 W. R. 706; 119 E. R. 1494. 

: L — _ We iding of Yorkshire JJ. 
A asy 32 Rn as. "Menta. eet London Extension 


Ry. v. Fulham Union Assmt. Com. & Fulham Overseers 
(1870), 22 L. T. 523. 


Part XIV.—Certification, Reception, Treatment and 
Discharge of Lunatics. 


SEcr. 1 a nes CERTIFYING 


Sce, now, Lunacy Act, 1890 (c. 5), ss. 16, 28. 


Who may certify.]—See Lunacy Act, 1890 (c. 5), 
ss. 30-32. 

1850. Necessity for personal examination by 
doctor certifying.|.A medical man is not war- 
ranted, merely on statements made by the relations 
of a person supposed to be insane, in sending men 
to take him into custody & confine him, unless he 
is satisfied, from those statements, that such a 
step is necessary, to prevent some immediate 
injury from being done by the individual, either 
to himself or to other persons; &, if access cannot 
be had for the purpose of examination, application 


should be made to the Lord Chancellor, that the 
party may be taken up under his authority.— 
ANDERDON v. Burrows (1830), 4 C. & P. 210, 





N. P. | 
att -—Refd. Fletcher v. Fletcher (1859), 28 L. J. 
awry : Zn B , {1891} 3 Ch. 274. 


Louse .J—9 Geo. 4, c. 41, provides, that no 
person, not a parish patient, shall be taken into 
any house for the reception of lunatics, without a 
certificate of two medical practitioners, containing 
certain particulars. Sect. 30 enacts, that any 
person who shall knowingly & with intention to 
deceive, sign any such certificate untruly setting 
forth such particulars, shall be guilty of a mis- 
demeanour; & likewise, that any physician, 
surgeon, etc., who shall sign any such certificate 
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Sect. 1.—Medical certificates certifying insanity. 
Sect. 2: Sub-sects. 1 & 2.] 


without having visited & personally examined the 
patient, shall be guilty of a misdemeanour. An 
indictment charged that deft., a surgeon, know- 
ingly & with intention to deccive, signed a cer- 
titicate required by the Act, without having visited 
& personally examined the patient, contrary to 
the statute. The jury negatived the intention to 
deceive, & found deft. guilty, subject to the 
opinion of the ct. upon the case :—Held: in the 
description of this offence, the averment of inten- 
tion was surplusage, & such unnecessary matter 
might be rejected, as well in an indictment on a 
penal statute as at common law.—R. v. JONES 
(1831), 2 B. & Ad. 611; 9L.J.O.8.M.C. 98; 
109 E. R. 1270. 

61852. & due inquiries.|—-A medical man, 
who has merely signed a certificate under the 
Lunacy Acts & has done nothing more towards 
causing the confinement of the alleged lunatic, is 
not liable in trespass. Semble: it would be other- 
wise if he subsequently endeavours to prevent 
the party’s discharge. Nor, if he has merely 
consulted another medical man who has signed 
the other certificate, & told him his own idea of the 
case, is he liable for causing the other to sign such 
certificate. But if he signs such a certificate 
without taking due care & making due inquiries, 
he is liable for the consequences which ensue, & 
if on his own personal examination he is not 
satisfied, he is bound to make due inquiries. Nor 
is he the less liable for the want of such due care 
& inquiries because he has acted bond fide. 

It is of great importance that they [the medical 
profession] should very carefully sign certificates 
of this kind, & that personal liberty should not be 
interfered with improperly by any abuse of the 
power which the law has entrusted to these parties ; 
&, on the other hand, it is very important to the 
medical profession that if a person acts really 
bond fide under the authority of the Act by which 
these duties are assigned to him, he should not 
be made responsible for a mere error in judgment 
or mistake of facts. It is also véry important to 
the interests of the public that persons who are 
really lunatics should be immediately taken 
care of. 

_In a case of this kind malice is not necessary to 
give the right of action. . . . The true ground of 
complaint is the negligence of deft. & the want of 
due care in the discharge of the duty thrown upon 
him; & ifa person assumes the duty of a medical 
man under this statute & signs a certificate of 
Insanity which is untrue, without making the 
proper examination or inquiries which the cir- 
cumstances of the case would require from a 
medical man using proper care & skill in such a 
matter, if he states that which is untrue, & damage 
cnsues to the party thereby, he is liable to an 
action. ...If a medical man assumes under this 
statute the duty of signing such a certificate, 
without making, & by reason of his not making, 
a due & proper examination, & such inquiries as 
are necessary, & which a medical man under such 
circumstances ought to make & is called on to 
make, not in the exercise of the extremest, possible 
care, but in the exercise of ordinary care, so that 
he is guilty of culpable negligence, & damage 
enane + then an action will lic, although there has 
been no spiteful cr improper motive, & though the 
certificate is not false to his knowledge. The rule 
does not apply to a mere error in judgment. What 
he is required to do is to make an examination ; & 
if it be necessary, to make further inquiries, & not 
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to act without such inquiries as may be required. 
There must, to make him liable, be negligence in 
the discharge of those proper duties which it must 
be taken he has assumed in undertaking to sign 
the certificate of insanity (CRompTON, J.).—HALL 
v. SEMPLE (1862), 3 F. & F. 337, N. P. 


Annotations :—Consd. Everett v. Griffiths, [1920] 3 K. B. 
163. Refd. R. v. Whitfield (1885), 15 Q. B. D. 122; 
Everett v. Griffiths, [1921] 1 A. C. 631; Harnett v. Fisher 
(1926), 135 L. T. 724. 


1853. What must be stated—Specific facts upon 
which opinion founded.|—-A return to a habeas 
corpus, directing the keeper of a lunatic asylum to 
bring up the body of F., certified that F. was, on 
a certain day received under 2 & 3 Will. 4, c. 107, 
& that on the day & year aforesaid the keeper 
received an order & medical certificates, in the 
form directed by that Act, setting them out. It 
then further certified, that on Nov. 22, 1845, an 
order & two medical certificates, under 8 & Y 
Vict. c. 100, setting them out, were delivered to 
the keeper; & concluded, ‘‘ that I. is now de- 
tained under our custody, under & by virtue of 
the last-mentioned Act of Parliament’ :—Held: 
the return was sufficient under 2 & 3 Will. 4, c. 107, 
as it sufficiently appeared that the order & cer- 
tificates returned were received at the same time 
with the lunatic, & they were those under which he 
was received.—Re FELL (1845), 3 Dow. & L. 373 ; 
15L. J.M.C. 25; 9J5. P. Jo. 788 ; sub nom. Ez p. 
Fey, 6 L. T. O. S. 132, 160. 

1854. -|—Under 8 & 9 Vict. c. 100, 
ss. 45, 46, Scheds. (B), (C), an order for confinement 
of a lunatic in a licenced house is not necessarily 
invalid if the party giving it docs not insert state- 
ments as to all the particulars in Sched. (B), or 
state expressly that he does not know them. It 
is a sufficient statement, as to the ‘‘ special cir- 
cumstances,’’ ‘‘ preventing the insertion of any of 
above particulars,” that the lunatic is ‘‘ constantly 
watched by an attendant whom she fears.’’ Under 
Sched. (C) a medical certificate is sufficient which 
states, as grounds for the opinion that the party 
is insane, ‘‘ that she labours under delusions of 
various kinds’’; & ‘‘ that she is dirty & indecent 
in the extreme.”’ A medical practitioner, signing 
the certificate, instead of the words ‘‘ from the 
following fact or facts,’’ inserted, ‘‘ from the con- 
versation I have had this day with the said ”’ 
lunatic :—Held: sufficient, without more. Where, 
on return to a habeas corpus, it is stated that the 
party confined is of unsound mind, & unfit & 
unsafe to be at large, the ct. will not order such 
party to be discharged from a licenced house, 
though the order & certificates be not such as to 
fulfil the requisites of 8 & 9 Vict. c. 100, ss. 45, 46, 
& Scheds. (B), (C).—Re SHUTTLEWoORTII (1846), 9 
Q. B. 651; 2 New Sess. Cas. 470; 161. J. M. C. 
18; 8L. T. O.S8S. 188; 10 J. P. 760; 11 Jur. 41; 
115 EB. R. 1423. 

Annotations :—Consd. R. v. Minster (1850), 14 Q. B. 349. 
Refd. I. v. Pinder, Re Grecnwood (1855), 24 L. J. Q. B. 
148; Everett v. Griffiths, [1921] 1 A. C. 631; Harnett vc. 
Bond, [1924] 2 K. B. 517. 

1855. Place of examination.]|—A medical 
certificate, in the case of a private patient, under 
16 & 17 Vict. c. 96, Sched. A, No. 2, for the de- 
tention of a lunatic in a house licenced for the 
reception of lunatics, is bad if it merely state that 
the medical man examined the alleged lunatic at 
B., a considerable town, & omit to specify the 
street & number of the house, or other like par- 
ticulars respecting the place where such examina- 
tion was made. 

If the alleged lunatic is detained under such a 
certificate, he will be discharged on a writ of 
habeas corpus, on the ground that the detention is 
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poe , unless it be shown that it would be injurious 
to himself or others to set him at liberty.—R. v. 
PINDER, Re GREENWOOD (1855), 24 L. J. Q. B. 
148 ; sub nom. Ex p. GREENWOOD, 25 L. T. O. S. 
86; 19 J.P. 262; 1 Jur. N.S. 622. 

1856. Duty of doctor to act in good faith & with 
Leer care.|—HEVERETT v. GRIFFITHS, No. 1862, 
post. 


Sect. 2.—RECEPTION ORDERS. 
SUB-sECT. 1.—URGENCY ORDERS. 


See Lunacy Act, 1890 (c. 5), s. 11. 
1857. Occasions for use—Protection of public or 
alleged lunatic.|—Re CATHCART, No. 1280, ante. 


SUB-SECT. 2.—SUMMARY ORDERS. 

See Lunacy Act, 1890 (c. 5), 8. 18, 22; Lunacy 
Act, 1891 (c. 65), s. 25. 

1858. Discretion of constable, relieving officer or 
overseer. |—'THOMPSON v. SCHMIDT, No. 1868, post. 

1859. Lunatic not under proper care & control— 
Examinations by justices & doctor.|—Two justices 
made an order under 16 & 17 Vict. c. 97, s. 68, for 
the reception into a lunatic asylum as a lunatic 
of a person who was not a pauper & was not 
wandering at large, but who was not under proper 
care & control. S., a relieving officer, received 
notice that H., who was not a pauper, was insane. 
S. filled up the form required by the Act, went to 
the magistrate’s clerk’s office, & arranged to meet 
two justices, & on meeting them S. swore to the 
correctness of the information, & stated on oath 
that I. was not under proper care & control, that 
his relations refused to take charge of him, & that 
he himself believed he was mad. The justices 
consulted C., a medical man, who, having at an 
earlier hour on that day examined H., stated that 
he was satisfied that he was Insane. The justices 
intended to examine H. at a library where he was, 
but he left before they could do so, & they being 
informed that he was in a carriage near his lodgings, 
the two justices went to the carriage & had some 
conversation with him during five minutes, from 
which they came to the conclusion that he was 
insane, & a proper person to be taken care of ; & 
after some further consultation with the medical 
man, they signed the order for the reception of H. 
into the County Lunatic Asylum, where he was 
received & treated as a pauper lunatic for nine 
days, when he was removed to a London asylum, 
whence he was two days afterwards discharged as 
not being insane. On an application by H. for a 
certiorart to quash the order, on the ground that 
the requirements of 16 & 17 Vict.c. 97, s. 68, had 
not been satisfied :—Held: there had been a 
sufficient examination of the alleged lunatic; it 
was not necessary that the examination by the 
Justices should be made in the presence of the 
medical man, or by the medical man in the presence 
of the justices; the provisions of sect. 68 had 
been sufficiently complied with ; & the order made 
by the justices was not made without jurisdiction, 
& ought not to be quashed.—R. v. WHITFIELD 
(1885), 15 Q. B. D. 122; 64L.3.M.C.113; 53 


PART XIV. SECT. 1. 

1856 i. Duty of doctor to act in good 
faith & with reasonable care. }—-STRANG 
U. STRANG (1849), 11 Dunl. (Ct. of Sess.) 

1856 il. 1.) ~— MAOKINTOSI Uv. 


FRASER (1860), 22 
42 SCOT. 


— 





PART XIV. SECT. 2, SUB-SECT. 2. 


. Inquiry & commitment 
my fadicval proceeding.) — 


267 


L.T. 96; 49 J. P. 820; sub nom. R. v. THORNE, 
ETC., LEWEs JJ., 1 T. L. BR. 487, C. A. 
Annotations :—Consd. Everett v. Griffiths, (1921) 1 A. C. 

631; Harnett v. Bond, [1924] 2 K. B. 517. 

1860. What amounts to proper control.]— 
WELSH v. DucKWoRTH (1902), 18 T. L. R. 633. 
Annotation :—Refd. Everett v. Griffiths, [1921] 1 A. C. 631. 

1861. Resident pauper lunatic — Workhouse 
situate outside union to which chargeable—Order 
made by justice within union.|—By Lunacy Act, 
1890 (c. 5), s. 14, provision is made for bringing 
paupers who are lunatics & proper to be sent to 
an asylum before ‘‘ a justice having jurisdiction 
in the place where the pauper resides.’” A pauper 
who was chargeable to a union became a lunatic 
while residing in the workhouse infirmary, which 
was situate outside the boundaries of the union :— 
Held: a@ justice having jurisdiction in the union 
to which the workhouse belonged had power to 
deal with the case, since Poor Law Amendment 
Act, 1844 (c. 101), 8. 56, applied, & the workhouse 
must, therefore, be considered as situated in the 
parish to which the lunatic was chargeable.— 
R. v. BELL, [1900] 2 Q. B. 391; 69 L. J. Q. B. 622; 
82 L. T. 711; 19 Cox, GC. C. 5153 sub nom. R. v. 
BELL, Ea p. LONDON (CiTy) Unton, 64 J. P. 
789, D.C. 

1862. Degree of care exercisable by justices— 
Lunacy Act, 1890 (c. 5), s. 16.]—A justice of the 
peace or chairman of a board of guardians 
empowered by the Lord Chancellor under Lunacy 
Act, 1891 (c. 65), s. 25, to sign orders for the 
reception of persons as pauper lunatics in institu- 
tions for lunatics, if at the time of signing a reception 
order under above sect., he is honestly satisfied 
that the alleged lunatic is a lunatic & a proper 
person to be detained, is not liable for negligence. 

A justice of the peace or duly authorised 
chairman of the board of guardians, in discharging 
his duties under above sect., is acting judicially, 
& on that ground is protected from an action for 
negligence. 

The chairman of a board of guardians duly 
empowered to make orders for the reception of 
pauper lunatics signed an order, under above sect., 
after inquiry & upon the certificate of a medical 
practitioner, for the reception of pltf. as a pauper 
lunatic in an asylum for lunatics. Pltf. brought 
an action against the chairman & the medical 
practitioner for negligence in having respectively 
made the reception order & given the medical 
certificate. It was admitted that detts. acted in 
good taith :—Held:; (1) as regards the chairman, 
as at the time of making the reception order he 
was honestly satisfied as to pltf.’s insanity, no 
action for negligence lay against him, & he was 
entitled to judgment; (2) as regards the medical 
practitioner, on the facts, that there was no evi- 
dence fit to be left tu the jury of any want of care 
on his part, & he too was entitled to judgment.— 
EVERETT v. GRIFFITHS, [1921] 1 A. C. 6313; 90 
L. J. K. B. 737; 125 L. T. 230; 85 J. P. 149; 37 
T. L. R. 481; 65 Sol. Jo. 395; 19 L. G. R. 283, 
H. L. 


Annotations :—As to (1) & (2) Consd. Harnett v. Fisher 
(1926), 135 L. T. 724. Generally, Refd. Harnett v. Bond, 
[1924] 2 K. B 617. 


1863. Removal to workhouse in urgent cases— 
Pending summary order of justices—Dangerous 
lunatic.|—The effect of Lunacy Act, 1890 (c. 5), 


Dunl. (Ct. of Sess.) 





PaRK (1906), 12 0. L. BR. 180; 8 
O. W. N. 566.—CAN. 


h. Liability of magistrate — or neg- 
ligent & irregular issue of order.)— 
DE VILLIERS v. MINISTER OF JUSTICK, 


justice & VI 
[1916) T. P. D. 463.—S8. AF. 


USH UV. 
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Sect. 2.—Rece 
Sect. 3: 


s. 20, is to vest an ay : 

table, relieving | ollicer, 
pe tthe uy, a? Ba tnd 
sect. Deft. was a medica ; : 
pitf.’s family for many years 28 ™modia have 


tion orders: Sub-sects. 2,3,4& 5. 


ub-secis. 1, 2,3 & 4.] . 
solute discretion in the 
or oversecr wit. 


in the autumn Ol LOVV tes iw] Se ad 4G. 
& on Nov. 1 his wife applied to 
cer for his intervention _under 


weeks. é 
became peculiar, 
the relieving offi 


a doctor as to pltf.’s state of mind. The wife 
thereupon applied to deft. & from what she told 
him & from his previous knowledge of the history 
of the case, he wrote the following: ‘I hereby 
certify that Mr. T. (i.e., pltf.) is a person of unsound 
mind, & is dangerous to those about him.” The 
relieving officer then took pltf. to an infirmary 
where he was confined for two days, & then brought 
before a magistrate & discharged as being sane. 
Pitf. brought this action against deft. for negligence 
in giving the above certificate :—Held: deft. was 


not liable-—THOMPSON v. SCHMIDT (1891), 56 

J.P.212; 8T. L. R. 120, C. A. 

Annotations :—Apld. Everett v. Griffiths, [1920] 3 K. kh. 
163. Consd. Harnett v. Fisher (1926), 135 L. T. 724. 


ee 


Refd. Everett v. Griffiths, [1921] 1 A. C. 631. 

1864. ——.]—-THARWARD v. HACKNEY 
UnIon & Frost (1898), 14 T. L. R. 306; 62 J. P. 
Jo. 227, C. A. 

Annotations :-—Apld. Evorett v. Griffiths, [1920] 3 K. B. 163. 

Refd. Everett v. Griffiths, (1921) 1 A. C. 631. 


| 
1865. Lunatic wandering at large.]— 
Morris v. ATKINS & BROOKER (1902), 18 T. L. R. 
628, C. A. 
Annotation :—Refd. Everett v. Griffiths, [1920] 3 K. B. 163. 














SUB-SECT. 3.—ORDERS ON PETITION. 


See, now, Lunacy Act, 1890 (c. 5), ss. 6-10. 

Who may make reception order.]|— See Lunacy 
Act, 1890 (c. 5), ss. 4 (1), 9, 10. 

1866. Effect of alterations in receiving order. ]— 
Pitf. was taken to & detained in deft.’s asylum 
a8 & person of unsound mind under an order signed 
by pltf.’s husband & containing a statement of 
questions & answers concerning pltf. To the 
question “‘ Age’ the answer was “‘ Fifty.”? To 
the question ‘“‘ Whether first attack,” the answer 
was ‘‘ For the last twenty years has been subject 
to what is termed hysteria.’”’ To the question 
Age (if known) on first attack’? the answer was 

Thirty.” To the question ‘‘ When & where 
previously under care & treatment’’: the answer 
was “* During this period of twenty years has been 
constantly under treatment.’ A few days after 
pltf. had been received into the asylum the last 
answer was altered by adding to it the words “‘ For 
hysteria by’ several doctors whose names were 

No copy of the order as 0 altered was sent 
to the Comrs., nor did they sanction the alteration. 
Afterwards pltf.’.s husband wrote a letter to deft. 
begging him to discharge pltf. ‘‘ as soon as you may 
think it advisable.” Nothwithstanding this letter 
deft. detained pltf. for a considerable time. 
i ltf. having brought an action against deft. for 
mero" & without reasonable or probable cause 


PART XIV. SECT. 2, SUB-SECT. 4. 


k. Authority for detention.] — The 
keeper of a private madhouse cannot 


LUNATICS AND PERSON 


receive & detain a patient, unless there 
have been issued by the sheriff both an 
order & a license for such reception & 


3s or Unsounp MIND. 


i - imprisoning her, deft. relied upon 8 & 
ai 100, oa 99, 105:—Held: the answers 
were a sufficient compliance with the requirements 
of 16 & 17 Vict. c. 96, 8. 4,& Sched. A, No.1; the 
alteration not being of a material part of the order 
did not invalidate the order; the letter written by 
pltf.’s husband to deft. was not an order of dis- 
charge within the meaning of 8 & 9 Vict. c. 100, 


ween ne mn nwiAanna fan tha mrv in R11N- 


Je Le BUY yg 
Aad (1887), 35 Ch. D. 5893 
Bleaching Co., [1922] 2 Ch. 268. 
1867. Statement of particulars—Privileged as 
made in judicial proceedings.])—A justice of the 
peace, or other judicial authority, to whom an 
application is made, under the Lunacy Act, 1890 
(c. 5), on a petition for an order for the rece tion 
& detention of a lunatic, is acting judicially, & 
consequently defamatory statements made in the 
course of the proceedings are not actionable.— 
Hopson v. PARE, [1899] 1 Q. B. 455; 68 L. J. 
Q. B. 309; 80 L. T. 138; 47 W. R. 241; 15 

T. L. R. 171; 43 Sol. Jo. 223, C. A. 

Annotations :—Refd. Copartnership Farms wv. Harvey- 
Smith, [1918] 2 K. B. 405; Everett v. Griffiths, [1920] 
re B. 163. Mentd. Law v. Llewellyn, [1906] 1 K. B. 

Privilege in actions for libel.|—See LIBEL & 


SLANDER, Vol. XXXILI., p. 108, No. 


vu Vue £0 awwvg we me 
— . Re Smith’s Estate, Clements v. 
meee 1 Hulley v. Silversprings 


SUB-SECY. 4.—EFFECT OF ORDER. 

See Lunacy Act, 1890 (c. 5), 8. 35, 37 (1). 

1868. Authority for detention—Or recapture.|— 
Norris v. SEED, No. 1877, post. 

1869. Lunatic retaken under power in leave 
of absence order.|—-Pitf., having been received into 
& detained as a lunatic in a house licenced tor the 
reception of lunatics under a duly certified reception 
order, was granted leave of absence on trial, under 
Lunacy Act, 1890 (c. 5), 8. 55 (3) (b), for twenty- 
eight days. The order granting the leave 
empowered the manager of the licenced house to 
take back pltf. at any time before the expiration 
of the said period if his mental condition required 
it. On the second day of his leave pltf. went to 
the office of the Comrs. in Lunacy & asked to see 
one of the Comrs. The Comr., after seeing him, 
telephoned to the manager of the licenced house 
that pltfi. was not in a fit state to be at large, & 
detained pitf. for two or three hours while the 
manager sent a motor with two attendants to 
take him back to the licenced house. Thereafter 
pitf. was detained in that house & other institutions 
for lunatics from Dec. 14, 1912, till he escaped on 
Oct. 15,1921. He then brought an action against 
the Comr. & the manager, charging them jointly 
& severally with false imprisonment. The case 
was tried before a judge & jury. The jury found 
that pltf. on the day he was taken back was not of 
unsound mind or dangerous to himself or others, 
& was fit to be at large; that the Comr. alone 
caused him to be detained until the attendants 
came, & did so for the purpose of pltf. being 
detained at the licenced house; & that the manager 
honestly believed that pltf. was of unsound mind, 
& that it was in pitf.’s interest that he should be 
taken back to confinement, but that he had not 
exercised reasonable care. The judge directed the 





detentlon.—-STRANU U. STRANG (1849), 
11 plea a of Sess.) 378; 21 Sc. Jur. 
108.—SCOT. 


Part X1V.—CERTIFICATION, RECEPTION, TREATMENT, ETC., OF LUNATICS. 


jury that it was open to them, if they thought fit, 
to treat the subsequent long detention of pltf. 
as a direct consequence of defts.’ acts & as the 
result of the findings of the jury, gave judgment 
against the Comr. for £5,000, & against both defts. 
for £20,000. ; ° : 

The Ct. of Appeal having ordered a new trial in 
the case of the Comr. & directed judgment to be 
entered in favour of the manager, pltf. appealed :— 
Held: (1) although on the findings of the jury as to 
pltf.’s mental condition, the Comr. was liable in 
damages for wrongful detention, the subsequent 
detention of pltf. at the various institutions for 
lunatics was not the direct consequence of the 
Comr.’s wrongful act; (2) the re-assumption of 
the control of pltf. by the manager was a novus 
actus interveniens, & consequently the liability 
of the Comr. did not extend beyond that period: 
(3) there was no foundation for the charge against 
the manager of detaining pltf. without lawful 
authority. The manager was the judge of the 
question whether the patient’s mental condition 
required that he should be taken back before the 
expiration of his leave of absence; the power 
reserved by the leave of absence order to retake 
the patient was capable of being exercised outside 
the licenced house wherever the patient could be 
found, & thereafter the patient could be detained 
under the existing reception order; (4) there was 
no evidence to support the finding of the jury that 
the manager had failed to exercise reasonable care. 
—-HARNETT v. BonD, [1925] A. C. 669; 94 L. J. 
K. B. 569; 133 L. T. 482: 89 J. P. 182; 41 
I. L. R. 509 ; 69 Sol. Jo. 576, H. 1. 


SUB-SECT. 5.—DURATION OF ORDER. 


As authority to convey to asylum.] — See 
lunacy Act, 1890 (c. 5), 8. 36. 

1870. As authority to detain—Pending authority 
for discharge—Sanity of party detained.|—Upon 
an issue & record raising the question of illegal 
detention in a madhouse, evidence of illegal treat- 
ment while there :—Held: inadmissible. Even 
assuming that a person is of sound mind when 
conveyed under proper authority to a lunatic 
asylum, it would not be illegal on the part of the 
keepers of that asylum to detain him until they 
had proper authority for his discharge.—MACKIN- 
TOSH v. SMITH & LOWE (1865), 4 Macq. 913, H. L. 
.|—-See, now, Lunacy Act, 1890 (c. 5), 8. 38; 
Lunacy Act, 1891 (c. 65), s. 7. 

Continuation on special report.J|—Sec Lunacy 
Act, 1891 (c. 65), 8. 7. 





SECT. 3.—CARE AND TREATMENT. 
SUB-SECT. 1.—REPORTS ON AND VISITS TO 
PRIVATE PATIENTS. 
See Lunacy Act, 1890 (c. 5), s. 39. 


SuUB-sEcT. 2.—MEDICAL ATTENDANCE 
See Lunacy Act, 1890 (c. 5), ss. 43~45. 


SUB-sSECT. 3.—Visits oF FRIENDS AND 
CORRESPONDENCE. 
See Lunacy Act, 1890 (c. 5), ss. 41, 42, 47. 
1871. Access by solicitor of lunatic—To obtain 
signature to affidavit required by rules of court.|— 
A married woman, confined in an asylum, gave 
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instructions to her solr. to institute proceedings 
against her husband for judicial separation, & the 
solr. attended with a comr. for oaths in order to 
obtain from the proposed petitioner the necessary 
affidavit in verification of the petition, which had 
been approved & signed by her previously. The 
superintendent of the asylum, acting upon printed 
instructions purporting to be signed by the 
secretary & addressed from the office of the Comrs. 
in Lunacy, refused to allow the solr. & comr. for 
oaths to see the proposed petitioner, &, upon 
application being made by the solr. to the Comrs. 
in Lunacy, they upheld the refusal of the super- 
intendent. The ct. upon motion, & upon affidavit, 
proving notice, made an order, the Comrs. in 
Lunacy having notice & not opposing, that the 
Comrs. should forthwith authorise the super- 
intendent of the asylum to permit the solr. & comr. 
for oaths to have access to the proposed petitioner. 
—Re PETITION FOR JUDICIAL SEPARATION, Ex p. 
BEECHAM, [1901] P. 65; sub nom. Re BEECHAM 
& Lunacy Comrs., 70 L. J. P. 20; 843. T. 63. 


SUB-SECT. 4.— RESTRAINT. 

Mechanical restraint.|—See Lunacy Act, 1890 
(c. 5), 8. 40. 

1872. Common law right.]}—God forbid that a 
man should be punished for restraining the fury of 
a lunatic, when that is the cas¢ (LORD MANSFIELD), 
—BRrooksuaw v. HorkIns (1773), Lofft, 243; 98 
E. R. 680. 

1873. ———.]—At common law, & apait from the 
lunacy statutes, a medical man may justify 
measures necessary to restrain a dangerous lunatic. 
So also, if he be called in to attend a person 
suffering under delirium tremens, he may justify 
such measures as are reasonably necessary, cither 
to cure him or to restrain him from doing mischief, 
so long as the fit lasts, or it is likely to return. 

If pltf. was, at the time of the original restraint, 
a dangerous lunatic, in such a state that it was 
likely that he might do mischief to any one, deft. 
would be justified in putting a restrain upon him, 
not merely at the moment of the original danger, 
but until there was reasonable ground to believe 





| that the danger was over (BRAMWELL, B.). 


ScoTT v. WAKEM (1862), 3 F. & F. 328. 

1874. .|—In an action against two medical 
men for having, with other persons unlawfully 
entered the house of pltf. & assaulted & imprisoned 
her therein, they pleading only not guilty, & leave 
& licence; & the case being that she had called 
them both in as her medical attendants; & had 
asked them to send a nurse; & that they, at the 
desire of her friends, sent not only a female nurse, 
but also a male attendant, who were both engaged 
by pltf.’s friends, but to whom _ defts. gave 
directions, & against whom pltf. alleged certain 
acts of violent restraint & coercion; the defence 
being that she was suffering under delirium 
tremens, & that there was no more restrain than 
necessary as a part of medical treatment :—Held : 
if this were so, even assuming that defts. were 
responsible for the acts of the attendants, there was 
a justification in law, had it been so pleaded ; 
though, semble: the defence arose also under a 
plea of leave & licence, supposing, at all events, 
there was no express revocation of the retainer by 
pltf. in a lucid interval.—SyMM v. FRASER (1863), 
3 F. & F. 859. 

1875. ——— Must not exceed necessity.|—R. v. 
Roserts (1858), cited in Halsbury’s Laws of 


England, Vol. XIX., at p. 517. 
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ch. B.— » and treatment: Sub-sects. 5 & 6. 
aes ae @ 56. Part XV. Sects. 1, 2 & 3.] 


SUB-SECT. 5.—-ABSENCE ON TRIAL, OR FOR 
WEALTH, OR CHANGE OF RESIDENCE. 
See Lunacy Act, 1890 (c. 5), ss. 56, 66; Lunacy 
5 . 9,10. 
Act, 1891 (c. 65), 58 se cceraite taining 


1876. Discretion of manager 
leave of absence.]—HAnNETT v. Bonn, No. 1869, 


ante. 


SuB-SECT. 6.—REMOVAL. 
See lamnacy Act, 1890 (c. 5), ss. 58-71. 


Sect. .4.—ESCAPE AND RECAPTURE. 

See Lunacy Act, 1890 (c. 5), ss. 85-89. 

1877. Recapture within fourteen days—Validity 
of original reception order—Though party not in 
fact insane.|—Trespass for assaulting, etc., & 
carrying away E. then & still being the wife of 
pltf., & detaining her against his wife, etc., whereby 
pltf. lost her society, etc. Plea, under 8 & 9 Vict. 
c. 100, that deft. was a proprietor of a house duly 
licenced under that Act, & that he received an 
order in pursuance of that Act, for the reception 
of the said E. as a lunatic (the order, which was set 
out in the plea, described the patient as E.,a person 
of insane mind); that the order was accompanied 
by two medical certificates, stating the said E. 
to be a person of unsound mind; that deft., then 
as such proprietor, took charge of & received into 
the house the said E. ‘‘ then being the patient then 
named in the said order & certificate ’’ & detained 
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r until her escape from the asylum, & from the 
Prone & custody of deft.; & that deft., within 
tourteen days after her escape, gently laid his hands 
upon her, & retook her, & carried her away to 
the said house, & there detained her, as he lawfully 
might, which are the said trespasses, etc. :—Held : 
the order & certificate afforded a good justification 
to deft., although the person named in them was, 
in fact, not insane. Semble: in such case, where 
the wife is really not insane, the husband's remedy 
is by habeas corpus, or by application to the comrs. 
—NorrRIs v. SEED (1849), 3 Exch. 782; 18 
lL. J. Ex. 800; 13 L. T. O. 8. 122; 13 J. P. 586 ; 
13 Jur. 830. 


Sect. 5.-~DISCHARGE. 

See Lunacy Act, 1890 (c. 5), ss. 72-82. 

1878. Discretion of commissioners to refuse 
discharge.]—The Comrs. of Lunacy have a discretion 
to refuse to order the discharge of a lunatic from 
detention notwithstanding the production to 
them of the certificates of two medical practitioners 
certifying under Lunacy Act, 1890 (c. 6), s. 49, 
that the lunatic may be discharged without risk 
of injury to himself or the public.—R. v. LUNACY 

‘omus., [1897] 1 Q. B. 630; 66 L. J. Q. B. 387; 
76 L. T. 353; 61 J. P. 278; 45 W. R. 505; 13 
T. L. R. 285, D.C. 


Annotation :—Mentd. R. v. Marshland, Smeeth & Fen JDis- 
trict Comrs., [1920] 1. K. B. 155. 


1879. What amounts to order to discharge— 
‘*As soon as you think destrable.’’|—-LOWE v. 
Fox, No.1866, avite. 

1880. Pauper lunatic—Delivery to relative under- 
wae care.|—Re STENEULT (1804), 29 L. Jo. 345, 


Part XV.—Offences, Penalties and Proceedings. 


SEcT. 1.—IN GENERAL. 

See Lunacy Act, 1890 (c. 5), ss. 315-332. 

1881. Contempt of court—Marriage with lunatic 
so found.|—Asu’s Casz, No. 141, ante. 

1882. ——— Refusal to produce alleged lunatic for 
examination.|—-WENMAN’s (LORD) CASE (1721), 2 
oa as. Abr. 584; 1 P. Wms. 701; 22 E.R. 491, 

.|—See CONTEMPT OF CoURT, Vol. XVI., 
p. 37, Nos. 381, 382. 

1883. Reception of single lunatic—Omission to 
transmit necessary certificates—Onus of proof of 
transmission on keeper.]—8 & 9 Vict. c. 100, 
requires every person receiving a single lunatic 
into his or her care to obtain & transmit to the 
Lunacy Comrs. certain orders & certificates, which 
are upon receipt at their office entered & filed. 
In the books in which the receipt of such orders, 


PART XIV. SECT. 8, SUB-SECT. 5. 

1. Absence for health —- Permission 
to travel.|-—Re HAcketTr (1854), 3 
I. Ch. 1. 375.—IR. 


PART XIV. SECT. 4. 

m. Fulse representation of insanity 
of cscaped lunatic—Bond fide issue o 
warrant of arrest by medical superintend- 
ent—-Statutory protection in action for 
trespass.}—DOBBYN 
25 C, P. 18.—CAN. 


PART XIV. SECT. 5. 
n. Irregular commitment — Disere- 


ceedings le 
rhe if satisfied 


f 
v. DEcow (1875), 


tion of court to refuse discharge.] — 
On an application for an order dis- 
charging a person from confinement 
in an insane asylum the ct. has a 
discretion, however irregular the pro- 


may have been, to refuse the applica- 
that appct. is at the 
ime of the application insane & 

ngerous to be at large.—Re KING 
(1916), 35 W. L. R. 132; 11 W. W. R. 
132.—-CAN, 


Oo: Lunatic confined before inqui- 
sition — Application tee 


etc., were entered, no notice was found of any such 
having been received from deft. Notice was 
given to deft. to produce any orders, etc., he might 
have received, entitling him to take charge of the 
alleged lunatic:—Held: although, as a general 
rule, a deft. must have his guilt proved, & not be 
called upon to establish his innocence, yet seeing 
that the proof was in the nature of negative proof, 
& that, if he had received the documente & not 
transmitted them, they would be in his possession, 
& that, after notice to produce them had been 
given, he had not produced them, there was a 
sufficient case to go to the jury.—R. v. Harris 
(1867), 10 Cox, C. C. 541. 

See, now, Lunacy Act, 1890 (c. 5), s. 316. 

1884. Reception into unlicensed house—Bon& 
fide belief in sanity.|—Deft. was convicted under 
8 & 9 Vict. c. 100, s. 44, of receiving two or more 


Mode of Sartell erg FLANAGAN 
(1845), 2 Jo. & Lat. 343.—IR. 


p. Lunatic not so found.) — The 
Lord Chancellor will set at ehvertt fl & 
pe not found lunatic by inquisition, 

ut confined in an asylum as an 
ordinary lunatic. on being satisfied of 
the sanity of the person so confined.— 
es GODFREY (1892), 29 L. R. Ir. 278.— 


the confinement 


. Certificate & order of discharge 
‘Presumption of wunety.s Sins 
PUBLIC TRUSTEE (1903), 22N. ZL. 1. 


by committee — 
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lunatics into her house, not being a registered 
asylum or hospital, or a house duly licensed under 
the above Act, or under any previous Act, but it 
was specially found by the jury who convicted, that 
though the persons so received were lunatic, deft. 
honestly, & on reasonable grounds, believed that 
they were not lunatic :—Held: such belief was 
immaterial, & the conviction was right. 

We affirm the direction of STEPHEN, J., when 
he told the jury that the word ‘‘lunatic would 
include every one whose mind was so affected by 
disease that it was necessary for his own good to 
put him under restraint,’’ in the sense that by 
‘‘ restraint ’’ is meant restraint ejyusdem generis with 
that applied to lunatics in asylums (PoLLock, B.). 
—R. v. BisHop (1880), 6 Q. B. D. 259; 49 L. J. 
M. C. 45; 42 L. T. 240; 44 J. P. 330; 28 W. R. 
475; 14 Cox, C. C. 404, C. C. R. 


Annotations :—Mentd. Cundy v. Le Cocq. (1884), 13 Q. B. D. 
207; R. vw. Tolson (1889), 23 Q. B. D. 168; Sherras v. 
De Rutzen, [1895] 1 Q. B. 918; Burrows v. Rhodes, 

B Hobbs v. Winchester Corpn., [1910] 

B. 471; Leslie v. Reliable Advertising & Addressing 


Agency, [1915] 1 K. B. 652. 
IRVING (1898), 62 
J. P. 459. 


- ——.|—R. v. 
See, now, Lunacy Act, 1890 (c. 5), s. 315 (1). 
1886. Obstruction to statutory visitation.|—R. 
v1. JONES (1894), 48th Report of Commissioners in 
Lunacy (Parliamentary Papers, Vol. 43), 104. 
See, now, Lunacy Act, 1890 (c. 5), s. 321 (1), (2). 


SEcT. 2.—ILL-USAGE OF LUNATIC. 


See, now, Lunacy Act, 1890 (c. 5), s. 322. 

1887. Person having care of lunatic—Necessity 
for proof of duty to take care.|—An indictment 
charged that while a person of unsound intellect 
was under the care of deft., deft. treated such 
persons improperly & neglectfully in certain stated 
particulars. It was held not to be a substantive 
charge ; & judgment was arrested. Another count 
charged that the same person was the illegitimate 
child of deft., a female, who had means for the 
comfortable support & maintenance of both, 
shale a it became her duty to take proper care 
of him, but that she did not take proper care of him, 
but kept & confined him in a dark, cold, & unwhole- 
some room, neglected to provide him with proper 
clothing, permitted him to become dirty, allowed 
the room to become foul so as to cause unwhole- 
some smells, & kept him without proper air, 
warmth, & exercise necessary for his health, to 
his damage & peril. Judgment arrested: first, 
because no duty was shown; secondly, because it 
was not shown that the conduct of deft. had or must 
have occasioned actual injury.—R. v. PELHAM 
(1846), 8 Q. B. 959; 15 L. J. M. C. 105; 741. T. 
O. S. 251; 10 J. P. 616; 10 Jur. 659; 2 Cox, 
C.0.17; 115 BE. R. 1135. 


Annotations :-—Refd. R. v. aeppingstal ( 
337; R.v. Ryland (1867), L. R. 1 C. 


1888. Care arising from natural duty— 
Husband of lunatic.]|—The law obliges a husband 
to take care of his wife independently of her being 
o lunatic ; he does not take care of her because 
she is a lunatic, but because she is his wife 
(PARKE, B.). 

_ The prisoner was tried & convicted on an 
indictment under 16 & 17 Vict. c. 96, s. 9, charging 
that he, having the care & charge of his wife, a 
lunatic, did abuse & ill-treat her; & also contain- 
ing a count for a common assault :—Held: the 
prisoner was not a person having the care or charge 
of a lunatic within the meaning of the statute, 


1858), 32 L. T. O.S. 
C. R. 99. 
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inasmuch as its provisions were not intended to 

apply to persons whose care or charge arises from 

natural duty, & so much of the conviction as 
related to the counts under the statute must be 
quashed.—R. v. RUNDLE (1855), Dears. C. C. 482 ; 

3C. L. R. 659; 241. J.M.C.129; 25 L. T. 0.8. 

118; 19 J. P. 293; 1 Jur. N. S. 480; 3 W. R. 

403; 6 Cox, C. C. 549; 169 KE. R. 813, C. C. R. 

Annotations :—Distd. R. v. Porter (1864), Le. & Ca. 394. 
Dbtd. Buchanan v. Hardy (1887), 18 Q. B. D. 486. 

1889. Parents.|—-The parents of a 
lunatic who resides with them under their care 
are persons “ having the care or charge’’ of a 
lunatic within 16 & 17 Vict. c. 96, s. 9, & may 
be convicted under that sect. for ill-treating such 
lunatic.—BUCHANAN v. HARDY (1887), 18 Q. B. D. 
486; 56 L. J. M. C. 42; 51 J. P. 741; 35 W. R. 
453, D.C. 

See, now, Lunacy Act, 1890 (c. 5), s. 322. 

1890. Care voluntarily assumed—Brother.] 
—A man who has voluntarily taken upon himself 
the care of a lunatic brother in his own private 
house is a person ‘‘ having the care & charge ”’ 
of a lunatic within 16 & 17 Vict. c. 96, 8. 9, & is 
liable to be indicted for ill-treating him.—R. v. 
PORTER (1864), Le. & Ca. 394; 4 New Rep. 71; 
33 L. J. M. C. 126; 10 L. T. 306; 28 J. P. 389; 
10 Jur. N. 8S. 547; 12 W. R. 718; 9 Cox, C. C. 
449; 169 E. R. 1445, OC. C. R. 

Annotations :—Apld. R. v. Smith & Smith (1880), 42 I. 7. 
160. Consd. Buchanan v. Hardy (1887), 18 Q. B. D. 486. 
1891. ——- ———- ———.]—The two prisoners, 

brothers of the lunatic, took a house, & their 

mother & a lunatic sister lived with them. They 
supported the household, but received no pay- 
ment for or on account of any special charge of 
their lunatic sister. The ill-treatment of the 
lunatic was fully proved:—Held: the two 
prisoners were persons having the care, or charge, 
or concerned, or taking part in the custody, care, 
or treatment of a lunatic within 16 & 17 Vict. 

c. 96, 8. 9.—R. v. SMITH & SMITH (1880), 42 L. T. 

160; 44 J.P. 314; 14 Cox, C. C. 898, C. C. R. 
1892. Failure to provide medical attention.]| 

—RK. v. HOTHER (1906), 70 J. P. Jo. 89. 

Restraint of lunatic.]—See Part X1V., Sect. 3, 
sub-sect. 4, ante. 

















Sect. 3.—STATUTORY PROTECTION. 


Sce, now, Lunacy Act, 1890 (c. 5), s. 330. 

1893. Protection does not extend to party making 
order.|—Declaration for assaulting & imprisoning 
Itf. Plea: that, before & at the time, etc., pltf. 
ad conducted himself as a person of unsound mind 
& incompetent to take care of himself, & proper to 
be taken charge of & detained under due care & 
treatment; that two medical certificates had been 
given, by persons duly authorised, according to 
the provisions of 8 & 9 Vict. c. 100, & 16 & 17 
Vict. c. 96, certifying that pltf. was of unsound 
mind & proper to be taken charge of & detained : 
that deft. had notice of the certificates, & had 
reasonable & probable grounds for believing, & 
did believe them to be true, & that pltf. was of 
unsound mind, etc., & that deft., being the uncle 
of pltf., & a proper person to cause him to be 
taken in charge & detained, did for the causes 
aforesaid cause him to be taken charge of & 
detained as a person of unsound mind, etc. :— 
Held: on demurrer, a bad plea; inasmuch as, 
at common law, deft. would be justified only if 
pltf. were actually insane-at the time, which the 
plea didnot allege; & the protection given by 
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Sect. 3.—Statutory protection. Part XVI. Sects 
1,2,3&4. Part XVII. Sects.1 & 2.) 


8 & 9 Vict. c. 100, s. 99, to partics duly & bond 
fide acting under certificates & an order for con- 
finement does not extend to the party making 
the order.—FLETCHER v. FLETCHER (1859), 1 
BK. & BE. 420; 28L. J. Q. B. 1384; 32 L. T. O.S. 
255; 33 J. P. 469; 5 Jur. N. S. 678; 7 W. R. 
187; 120 E. R. 967. 
«innotation :-—Consd. Everett v. Griffiths, [1921] 1 A. C. 631. 
1894. Exercise of reasonable care—Power of 
court to stay proceedings.|—-WILLIAMS v. BEAU- 
MONT & DUKE (1894), 10 T. L. R. 548, C. A. 


Annotations :—Consd. Everett v. Griffiths, (1920) 3 K. B. 
163, Refd. Harnett v. Bond, [1924] 2 K. B. 517. 


1895. .| — STEVENSON POTTER 
(1894), 29 L. Jo. 200, D. C. 

1896. ———.]—-Pltf. was received as an alleged 
lunatic into a workhouse of which deft. was the 
master under an order of a relieving officer made 
under Lunacy Act, 1890 (c. 5), 8. 20, & requiring 
deft. to receive & detain her in the workhouse for 
a period of three days. During that period a 
justice visited & examined pltf. but made no 
order regarding her, but the medical officer of 
the workhouse, before the expiration of the three 


Vv. 
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days, gave a certificate in writing under Lunacy 
Act, 1890 (c. 5), s. 24, for her detention for four- 
teen days from its date. Pltf. was detained in 
the workhouse for six days from the date of the 
certificate, when she was discharged by order of 
the medical officer. Pltf. having brought an action 
for false imprisonment on the ground that her 
detention beyond the original period of three days 
was unauthorised, in the absence of an order of 
a& justice :—Held: the Act gave special protection 
to officers & others acting under its powers in cases 
where, although they might have misconstrued, 
the Act, & although they might have done things 
which they had no jurisdiction to do, they had 
acted in good faith and in a reasonable manner. 
On the facts there was no evidence that deft. had 
acted otherwise than in good faith & with reason- 
able care, even assuming that the further detention 
of pltf. beyond the original three days was un- 
authorised in the absence of an order of a justice. 

Semble: the further detention of pltf. beyond 
the original three days was authorised by the 
medical officer’s certificate-—SHACKLETON | v. 
Swirt, [1913] 2 K. B. 304; 82 L. J. K. B. 607; 
108 L. T. 400; 77 J. P. 241; 11 L. G@. R. 462, 
C. A. 


Part XVI—Mental Deficiency. 


Sect. 1.—IN GENERAL, 

See, now, Mental Deficiency Act, 1913 (c. 28). 

1897. Who may petition—Mother of defective— 
Necessity for consent of father.|—(1) A ‘‘feeble- 
minded person’’ of full age is not ‘‘ without 
visible means of support,’’ within Mental Defi- 
ciency Act, 1913 (c. 28), s. 2 (1) (6) (i), merely 
because he has no means of his own & is incapable 
of earning his own living & is living with his 
parents, who are not legally liable to maintain 
him in their home. 

(2) Either parent of a ‘‘ defective ’’ can present 
a petition under Mental Deficiency Act, 1913 
(c. 28), s. 2, but if it is presented by the mother, & 
the father can be found, his written consent or proof 
that it is unreasonably withheld is required by 
reason of Mental Deficiency Act, 1913 (c. 28), s. 6. 
—R. v. RADCLIFFE (JUDGE), Ex p. OXFORDSHIRE 
County Councin, [1915] 3 K. B. 418; 84 L. J. 
K. B. 2196; 113 L. T. 991; 79 J. P. 546; 31 
T. L. R. 610; 13 L. G. R. 1192, D. Cc. 

1898. Administration of estate—Under Lunacy 
Act, 1890 (c. 5), s. 116 ene confined under 
Idiots Act, 1886 (c. 25).|—-The expression ‘“‘law- 
fully detained as a lunatic though not so found 
by inquisition,’ as used in Lunacy Act, 1890 
(c. 5), 8. 116 (1) (c), means ‘“‘ lawfully detained ” 
under the provisions of the Acts of Parliament 
of this country; & consequently there is juris- 
diction to make administrative orders in the case 


PART XV. SECT. 3. although thoy are 

1894i. Exercise of reasonable care— 

Cie ee dE court to enw proceedings. |j— 
AUGHLIN v. OBBERY (1904), 

C. L. R. 546.—AUS. Mes 


Yr. Protection of committee 
extends to agents.}—Persons acting 
under the instructions of the committee 
of a lunatic, who in good faith & with 


GARTH (1906), 75 
AUS, 


t. 








proper care convey the lunatic to an pees fears t 


asylum, are not liable to an action, 


the persons yj rotected by Lunacy Act, 
1898, 8. 171.—MCLAUGHLIN v. 
L. J. P. C. 117.— 


Protection! of principal officer 
extends to ies N 
WARD, [1920] V. L. R. 604.—AUS. 


a. Action for wrongful confinement 


t 
office no 
3TRANG v, STRANG (1849), 11 Dunl. 


of a person of unsound mind not so found who is 
detained in accordance with the Idiots Act, 1886 
(c. 25).—Re WHALLEY, [1906] 1 Ch. 565; 75 
L. J. Ch. 328; 94 L. T. 423; 54 W. R. 349; 50 
Sol. Jo. 289, L. JJ. 

1899. ‘‘ Without visible means of support ’’— 
Defective of full age living with parents—Mental 
Deficiency Act, 1913 (c. 28),s. 2 (1) (b).J—R. v. 
RADCLIFFE (JUDGE), Lx p. OXFORDSHIRE COUNTY 
CouNcIL, No. 1897. ante. 

1900. Justices sitting as judicial authority— 
Power to state a case.|—-A body of justices, sitting 
as a judicial authority under Mental Deficiency 
Act, 1913 (c. 28), is not a ct. of summary juris- 
diction, having power to state a case for the 
opinion of the High Ct. under the Summary 
Jurisdiction Acts.—-NEWMAN v. FOSTER (1916), 
86 L. J. K. B. 360; 115 L. T. 871; 80 J. P. 471; 
15 L. G. R. 124; 25 Cox, C. C. 593, D. C. 


Sect. 2.— MAINTENANCE. 

Sce Mental Deficiency Act, 1913 (c. 28), ss. 43 
(1), 44 (1), (3), (4). 

1901. ** Place of residence ’’—Meaning of.|— 
L., a defective within Mental Deficiency Act, 
1913 (c. 28), was found guilty of an offence com- 
mitted in Sept. 1914, within the area of the London 
County Council. The county in which L., had she 


not enumerated in ona Sess.) 378; 21 Se. Jur. 108.— 


EST- b. ——— Privilege of law-agent.) — 
MACKINTOSH ¥v. FRASER (1859), 21 
Dunl. (Ct. of Sess.) 783; 31 Sc. Jur. 
421.—8COT. 


PART XVI. SECT. 2. 

c. Provision of necessaries—Persons 
liable.) — GLAsGoWw SCHOOL BOARD 
v. GLASGOW PARIBH COUNCIL, [1916] 
8. C, 26.—SCOT. 


OLAN WV. 


De 


ng for vate 
ralGion: }— 


Part XVII.—CriminaL LUNATICS. 


been a pauper, would have been deemed to have 
acquired a settlement within the law relating to 
the poor was Kent. Subsequently to 1910 L. 
was in the care of a rescue society, who found 
situations for her, but she never retained any 
situation for more than a short time. In Jan. & 
May, 1912, situations were found for her in London. 
ividence was also given that in Apr. 1914, she was 
in service in London, & from Apr. till July, 1914, 
she was living in London, & after that date she was 
seen several times in London :—Held: these facts 
did not constitute a case of doubt within the 
Mental Deficiency Act, 1913 (c. 28), 5. 44 (4), &, 
theretore, L.’s residence must, by virtue of Mental 


Deficiency Act, 1913 (c. 28), s. 44 (1), be presumed ' 


to be within the County of London.—KENT 
CouNTY CouNciIL, v. LONDON County CoUNCIL 
(1915), 84 L. J. K. B. 17813; 113 L. T. 832; 79 
J. P. 486; 13 1. G. R. 1070; 25 Cox, C. C. 122, 
D.C. 

1902. -]—The words ‘‘reside” & 
‘place of residence’’ in Mental Deficiency Act, 
1913 (c. 28), ss. 43, 44, 69, mean physical residence, 
that is, the place where the person in question 
eats, drinks, & sleeps; & unless & until a doubt 
arises as to such residence, no question of Poor 
Law scttlement has to be considered. The word 
‘‘ resides ’’ in sect. 69 is used in the same sense as 
in sect. 44, & a person living in a certified institu- 
tion ‘‘ resides ’’ there within the meaning of those 
sects. BERKSHIRE COUNTY COUNCIL v. READING 
BoroucHuy Counci., [1921] 2 K. B. 787; 90 
L. J. K. B. 9393; 125 L. T. 410; 85 J. P. 173; 
19 L. G. R. 386, D. C.; sub nom. BERKS CoUNTY 
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Councin, v. READING BorouGcH Councin, SAME 
v. LONDON County CounciL, 37 T. L. BR. 642. 
1908. Enforcement of maintenance order—In 
court of summary jurisdiction.|—Where a judicial 
authority other than a judge of a county ct. 
makes an order on a person liable to maintain a 
mental deficient to contribute towards his main- 
tenance in an institution, the order may be en- 
forced by a judgment summons against that 
person in a ct. of summary jurisdiction, & that ct. 
may adjudicate the amount due.—R. v. GRAHAM- 
CAMPBELL, Hx p. GREENWOOD, [1922] 1 K. B. 
257; 91 L. J. K. B. 306; 126 L. T. 368; 86 
J.P.5; 38 T.L. R. 99; 20 L. G. R. 37, D.C. 


Sect. 3.—OFFENCES AGAINST DEFECTIVES. 

Omission to supply necessaries.]|—-See CrimMINAL 
Law, Vol. XV., p. 865, No. 9491. 

Rape on mental defectives.|—Sce CnriImMINAL 
Law, Vol. XV., pp. 845, 846, Nos. 9300-9304. 

Neglect of mental defectives.|—Scee CRIMINAL 
Law, Vol. XV., pp. 795, 796, Nos. 8599, 8600. 

Education of mental defectives.|—See Epuca- 
TION, Vol. XIX., p. 569, Nos. 98, 99. 


SecT. 4.—OFFENCES COMMITTED BY 
DEFECTIVES. 
Whether sufficient defence.] — See CrimMINAL 
Law, Vol. XIV., p. 61, Nos. 271, 272. 


Part XVil—Criminal Lunatics. 


Srecr. 1.—IN GENERAL. 


1904. Detention in asylum after conviction & 
before sentence—Subsequent release on conditions 
—Application for sentence to be passed.J|—R. v. 
CENTRAL CRIMINAL CourRT JJ. & BOULTON, Ex p. 
CoLLIns (1899), 43 Sol. Jo. 280, D. C. 

Criminal capacity—Insanity—In general.]—Sce 
RIMINAL LAw, Vol. XIV., pp. 55, 56, Nos. 218- 
) 


6) 
oud 


~-_ e 


4 
1 


te 





Partial insanity.]|—See CrimINnaL Law, 
Vol. XIV., pp. 56-59, Nos. 223-252. 

—— Onus of proof.|— See CriminaL Law, 
Vol. XIV., pp. 59, 60, Nos. 253-260. 

Nature of proof.|—See CRIMINAL 
LAW, Vol. XIV., pp. 60-62, Nos. 261-278. 

Method of proof.|—-See CRIMINAL 
Law, Vol. XIV., pp. 62, 63, Nos. 279-288. 

Mental eccentricity as ground for mitigation of 
sentence.|—-See CriminaL Law, Vol. XIV., pp. 
473, 474, Nos. 5106-5107. 

Insanity distinguished from drunkenness.|—Sce 
ae Law, Vol. XIV., pp. 68, 64, Nos. 291- 




















Accused standing mute on arraignment.|—<Sce 


CriminaL Law, Vol. XIV., p. 249, Nos. 2424- 


2430, 
Unfitness to plead owing to 


PART XVII. SECT. 2. 


d. Liability of state.}—It is the duty 
[ the executive govt. of the pro- 


J.—VOL. XXXIII. 


oha 


insanity.] — See 


vince to assumo re oueey & care 

ersons acqu 0 
of naa upon the ground of insanity, 
which duty, by the common law of 


CRIMINAL Law, Vol. XIV., p. 250, Nos. 2446- 
2459. 

Defence not raised at trial.|—-See CRIMINAL 
Law, Vol. XIV., p. 510, Nos. 5666-5673. 

Right to raise defence on appeal.| — See 
CRIMINAL Law, Vol. XIV., pp. 509, 512, Nos. 
5644-5656, 5703. 

Power of grand jury to ignore bill—On ground of 
insanity.]|—Sce CRIMINAL Law, Vol. XIV., p. 441, 
No. 2296. 

Appeals from verdict of guilty but insane.|— 
Sce CRIMINAL LAW, Vol. XIV., p. 503, Nos. 5529- 
5533. 





Power of court to vary verdict.) —Sce 
CRIMINAL Law, Vol. XIV., p. 548, Nos. 6218, 


Removal of accused to lunatic asylum—After 
committal for trial.|—See CRIMINAL Law, Vol. 
XIV., pp. 246, 247, Nos. 2392-2395. 

Liability of principal for acts of insane agent.|— 
Sec CRIMINAL LAW, Vol. XIV., p. 78, Nos. 454, 455, 


Sect. 2.—MAINTENANCE AND EXPENSES. 
See Criminal Lunatics Act, 1884 (c. 64), 8. 10; 
Lunacy Act, 1890 (c. 5), 8. 116 (1) (f). 


England, is vested in the Crown.— 
criminal R. v. MARTIN (1854), 2 N. S. R. 
(James) 322.—CAN. 


LuNATICS AND PERSONS ur UNsounD ___. | 


ode SECT. 3,—CRIMINAL LUNATIC AS TRUSTEE. 
Sect. 2.—Maintenance and expenses. Sects. 8 & 4) | No. 1349, ante. 


Maintenanc generally, see Part IX., Sect. 2, 


; | Crown 
105. Costs recoverable against estate—As Cr gnor. 4.—RIGHT TO TAKE BY DESCENT. 


j—se J., No. 102, ante. de.J—See D 7 
Vol. n case of parricide.|—See DESCENT, Vol. 
LIMITATION OF Actions, Vo “p. 18, No. 170. : 


XXXII, p. 32, 


MACHINERY. 


See Distress; Facrorres AND SHOPS; LANDLORD AND TENANT; MASTER AND SERVANT ; 
Rates AND RatTING. 
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Part I——The Office of Magistrate. 


. 1.—NATURE OF OFFICE. 

1. Justices of the peace — ‘‘ Conservatores 
pacis.’’|—‘* Conservatores pacis’’ is a good name 
for Justices of the peace.-—R. v. BONNET (1707), 11 
Mod. Rep. 141; 88 E. R. 952. 

2. -|—The Secretary of State is no 
conservator nor a justice of the peace, quasi 
secretary, within the words or equity of Constables 
Protection Act, 1750 (c. 44), admitting him, for 
argument’s sake, to be a conservator, the preamble 
of the statute shows why it was made, & for what 
purpose, the only grantor of a warrant therein 
mentioned, is a justice of the peace; justice of 
peace & conservator are not convertible terms ; 
the cases of construction upon old statutes, in 
regard to the Warden of the Fleet, the Bishop of 
Norwich, etc., are not to be applied to cases upon 
modern statutes. The best way to construe 
oe statutes is to follow the words thercon ; 
et us compare a justice of peace & a conservator ; 
the justice Is liable to actions, as the statute takes 
notice, it is applicable to him who acts by warrant 
directed to constables, a conservator is not 
rhea Ware with the execution of laws, which by 
“his Act is meant statutes, which give justices 
Jurisdiction ; & conservator is not liable to actions, 
le never acts, he is almost forgotten, there was 
never an action against a conservator of the peace 
rv such; he is antiquated, & could never be 

ought of, when this act was made; & ad ca 
nu Srequenter accidunt jura adaptantur (LORD 
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Provincial legislatures.}— The Crown 
has the prorogative right to appoint 
justices of tho peace within 


MANSFIELD, C.J.).—IENTICK v. CARRINGTON (1765), 
2 Wils. 275 ; 19 State T'r. 1029; 95 E. R. 807. 
Annotations :—Reid. Harrison v. Bush (1855), 5 K. & LB. 

344. Mentd. Gosset v. Howard (1847), 10 Q. B. 411; 

Dillon v. O’Brien & Davis (1887), 16 Cox, C. C. 245 ; Jones 

v. German, [1896] 2 Q. B. 418. 

3. Not a ‘‘judge.’’] —A magistrate is not 
described as a ‘‘ judge ” of a ct., but. as a justice of 
the peace. Magistrates are justices in petty 
sessions & in quarter sessions assembled, which is 
composed of justices (A. L. Smitu, L.J.).—He 
JONES, [1896] 1 Ch. 222; 65 L. J. Ch. 1913 7 
L. T. 543; 60J.P.73; 44 W. R. 146, C. A. 


Annotations :—Mentd. Bake v. French, [1907] 2 Ch. 215; 
Ruf oar ia [1919] 1K. B. 660; Ryev. Purcell, [1926] 
1K. B. 446, 


Secr. 2.—APPOINTMENT AND REMOVAL. 


4, Appointment —Crown’s exclusive power —— 
Delegation of power.|—By charter, the aldermen, 
bailiffs & burgesses had power to elect two of the 
burgesses to be aldermen of a borough for one 
whole year, & they were to have power & authority 
to execute by themselves, or in their absence by 
their deputies, the office of aldermen of the 
borough. The charter then contained clauses 
by which it was provided that in the event of the 
death or removal of any alderman, a new one might 
be elected, who, during the remainder of the year, 


Dominion of Canada & each of its 
Provinces, but it derogated from that 
right by assenting to the B. N. A. Act, 
which conferred upon either the Par- 
liuament of Canada or the Legislatures 
of the Provinces the power to pass 
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Sect. 2.—Appointment and removal. Sects.3 & 4: 

Sub-sect. 1.) : 
should execute the office by himself or his deputy. 
It was then provided, that in the absence o rd 
of the aldermen for the time being, the bailifis 
& capital burgesses might elect: one or more of the 
burgesses to supply the vacancy or Vacancies, 
These substituted aldermen had no power to 
appoint deputies. There then followed a clause 
which directed that the aldermen for the time 
being, during the time they should remain in their 
offices, should be justices of the peace within the 
borough :—Held: this charter did not enable the 
aldermen elected for the year to delegate their 
office of justice of the peace, & therefore a deputy 
alderman was not a justice of the peace for the 
borough. Qu.: whether, since 27 Hen. 8, c. 24, 
s. 2, the Crown can delegate to a subject the power 
of appointing a justice of the peace.—JONES v. 
WiLiiamMs (1825), 3 B. & C. 762; 1C. & P. 669; 
2 Dow. & Ry. M. C. 587; 5 Dow. & Ry. K. B. 
654; 3L.J.0.8. K. B. 112; 107 E. R. 916. 

5. ——_ —— ——.]—Pltf., a resident in- 
habitant of the parish of W. in the county of 
Hertford, was summoned to appear at the Shire 
Hall of the county before defts., who were 
appointed justices of the county under a com- 
mission, which gave them authority to act as 
such as well within the liberty of St. Alban as 
without, to answer a charge of assault committed 
by him within the liberty. Pltf., not having 
appeared to the summons, was convicted in a 
penalty with costs, under 9’ Geo. 4, c. 31; & the 
same not having been paid, he was committed 
by defts. to the liberty house of correction. By 
a charter of Edward IV., the King granted to the 
Abbots of St. Alban the right to appoint their 
own justices of the peace within the liberty; & 
the charter contained a non-intromittant clause 
prohibiting all other justices from in any way 
interfering with the justices so appointed. By 
27 ITen. 8, c. 24, s. 2, the power of all grants of 
liberties to make justices was put an end to; & 
it was thereby enacted, that, for the future, all 
such justices should be made by letters patent 
under the Great Seal. Sect. 17 of that Act 
provided that all justices of the peace thereafter 
to be made by the Crown should sit & hold their 
sessions in the same places as the justices of the 
libertics commonly used; & that no person or 
persons within the said liberties, or any of them, 
should thereafter in any wise be compelled by 
authority of that Act to appear out of the said 
liberties before any other justices of assize, gaol, 
delivery, or of the peace, than before such justices 
as should be named & assigned to sit & be by the 
King within the said liberties, ctc. By 31 Hen. 8, 
c. 13, it was enacted that all monasteries & abbeys, 
& also the cts., liberties, & privileges belonging to 
the same, should be vested in the King. By 
32, Hen. 8, c. 20, after reciting that the liberties, 
etc., of divers monasteries had been assigned to the 
King’s Ct. of Augmentations, & that it had not 
been fully declared in what wise the liberties, 
privileges, & franchises which the late owners of 
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the same sites had, used, & exercised, should be 
used & exercised, it was enacted that such liberties, 
privileges, etc., which the late owners had, used, 
& exercised three months next before the said 
sites, etc., came to the King, should be revived 
in the King, & that the same liberties, etc., should 
be used & exercised by such stewards, etc., or 
other officers, as the King might appoint, in like 
manner as they were lawfully exercised by the 
ministers before they came to the hands of the 
King. By charter of James I., 1612, the King 
granted to G. & T. all that our liberty to the late 
monastery of St. Alban, with all & singular its 
rights, etc., in so ample a manner & form as any 
abbot, etc., of anv late abbey ever had, used, or 
enjoyed. The premises contained in the charter 
descended to the present Marquis of S. By 
27 Geo. 3, c. 11, it is provided, that it should be 
lawful for any justice or justices of the peace, 
within his or their respective jurisdictions, to 
commit either to the common gaol or to any house 
of correction within his or their respective juris- 
dictions, as to such justice or justices should seem 
most proper, such vagrants & other criminals, 
offenders, & persons charged with or convicted of 
small offences, as by any law then in force or 
thereafter to be made, he or they were or should 
be authorised to commit to the common gaol :— 
Held: (1) the justices for the liberty had not 
exclusive jurisdiction within the liberty; &, 
therefore, defts., who were appointed justices for 
the county under the commission which gave them 
authority to act as such within the liberty as well 
as without, had jurisdiction over the offence with 
which pltf. was charged, though committed within 
the liberty ; (2) as the liberty house of correction 
was locally situate within defts.’ jurisdiction, they 
were empowered to commit pltf. to it.—ARNOLD 
v. GAUSSEN (1853), 8 Exch. 463; 22 L. J. Ex. 
180; 20 L. T. O. S. 292; 17 J. P. 184; 155 E.R. 


1431. 
Annotation :—As to (2) Refd. Arnold v. Dimsdale (1853), 2 


E. & B. 580. 

6. —— Exercised on advice of re- 
sponsible minister.]—(1) Legally & constitution- 
ally, a justice of the peace is appointed & 
removed by the Sovereign, acting, as in every 
other exercise of the prerogative, by the advice of 
a responsible minister. Although the Qucen’s 
pleasure is not actually taken in practice on the 
appointment of a justice of the peace, he is supposed 
to be appointed by her as much as a judge of the 
Superior Cts.; & the commission of the peace 
under which quarter sessions are held is her com- 
mission as much as the commission of oyer & 
terminer, or other commission under which the 
judges sit at the assizes. So, if a supersedeas under 
the Great Seal goes to remove a magistrate from 
the commission of the peace, although practically 
issued by the Lord Chancellor without any 
command by the Queen, it is, in point of Law, the 
act of the Sovereign (LORD CAMPBELL, C.J.). 

(2) To the Secretary of State for the Home 
Department, belongs peculiarly the maintenance 
of the peace within the kingdom, with the super- 
intendence of the administration of justice, as far as 


local govt. has the right to app 
justices of the peace.—EHz p. IL « 
LIAMSON (1884), 24 N. B. R. 64.—CAN. 

2: 4 _~ DP. PERKINS 
(1884), 24 N. B. R. 66.—CAN. 

1. Determination of authority — 
Name omitted in new commission. J— 
A new commission of the peace, in 
which the name of one of the former 
justices is omitted, does not determine 
his authority until he has express or 


nei executive. }— 


Cart. 317. 
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the royal prerogative is involved in it. He is 
himself a magistrate, & has a power of commitment 
by warrant to prison for just cause. How can it 
pe said that such a functionary has not a corre- 
sponding duty when a memorial such as that which 
we are now considering is presented to him? In 
the discharge of his duty he might have caused the 
inquiry prayed for here to have been made, & 
the allegations being duly substantiated & verified, 
he might have communicated upon the subject 
with the Lord Chancellor, & done what would have 
amounted to ‘‘ a recommendation to Her Majesty 
that the magistrate be removed from the com- 
mission of the peace (LORD CAMPBELL, (.J.).— 

HARRISON v. BusH (1855), 5 E. & B. 344; 8 

C. li. R. 1240 3 25 L. Ji Q. B. 25 3 25 L. T. QO. S. 

194; 1 Jur. N.S. 846; 3 W. R. 474; 119 E.R. 

509. 

Annotations :—Generally, Mentd. Dickson v. Wilton (1859), 
1F. & F. 419; Campbell v. Spottiswoude (1863), 3 B. & S. 
7693; Fryer v. Kinnersley (1863), 15 C. B. N.S. 422; 
Whiteley v. Adams (1863), 15 C. B. N. 8. 392.; Lawless 
v. Anglo-Egyptian Cotton & Oil Co. (1869), 17 W. R. 
498: Henwood v. Harrison (1872), L. R. 7 C. P. 606; 
Dickeson v. Hilliard (1874), L. R. 9 Exch. 79; Waller +. 
Loch (1881), 7 Q. B. D. 619; Allbutt vw. General Council 
of Medical Kducation & Registration (1889), 23 Q. B. ID. 
400; Hebditch v. MacIiwaine, [1894] 2 Q. B. 54: Brown 
v. Houston, [1901] 2 K. B. 855; London Assoen. for 
Protection of Trado v. Greenlands, [1916] 2 A. C. 15; 
Adam v. Ward, [1917] A. C. 309. 

See Justices of the Peace Act, 1906 (c. 16), 
ss. 1, 2. 

7. Removal—Crown’s exclusive power—Exer- 
cised on advice of responsible minister.|-H ARRISON 
v. Busy, No. 6, ante. 

8. Grounds of removal—Drunkenness.|— 
R. v. GLOCESTER CORPN. (1616), 3 Bulst. 189; 
$1 EB. RR. 159. 

Annotations :—Mentd. R. v. Glide (1691), 12 Mod. Rep. 
27; Sharp v. London Corpn. (1714), Gilb. 255. 

Bankruptcy.|—Sce Part II., Sect. 2, 

sub-sect. 2, post. 

Crime.]|—See Part II., Sect. 2, sub- 
sect. 2, post. 
Of ex officio justices.|—See Justices of the 

Peace Act, 1906 (c. 16), 8. 4. 











Secr. 3.—JUSTICES EX OFFICIO. 


9. Secretary of State.]|—ENTICK v. CARRINGTON, 
No. 2, ante. 
10 





For home affairs.|—-HaRRISON v. Bust, 
No. 6, ante. 

11. Mayor of borough.] — Qu.: whether a 
mayor of a borough, who is made a statutory 
justice, is in the position of a justice of the quorum, 
or only of a justice simpliciter.—R. v. LLANGIAN 
(INHABITANTS) (1863), 4 B. & S. 249; 2 New Hep. 
240; 32 L. J. M. C. 225; 8 L. T. 422; 27 J. P. 
ice 10 Jur. N.S. 16; 11 W. R. 776; 122 E.R. 

vd. 

12. ———.]—The mayor of a borough under 
5 & 6 Will. 4, c. 76, which had no separate com- 
mission of the peace, acted as a justice of the peace 
for the borough :—Held: under sect. 57 he had 
power so to act.—WILsoNn v. STRUGNELL (1881), 


mupiled notice of the new commission. 
——LURNER v. DOYLE (1833), N. B 
Dig. 472.—CAN., 


m. ———~ When fresh 
fealty made. }~EHx 

CDONALD : 
CAN. (1883), 


appointment 
p. COUGHLAN, Ez p. 


23,N. B. B. 308.  °2,,°teto 


n. County police istrate—A cting 
as town istrate—Effect of statutory 
v. OAHITE aden (i904), Bi Indian affairs. }— 
>» OAHILY, Me») AIT j ta . 
.B. RB. 18-—CAN- (1885), 7 O. R. 735.—CAN. 
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o. Reeve.}] — The reeves of muni- 
cipalities in unorganised districts are, 
under the legislation relating thereto, 
io justices of the peace in 
their respective municipalities.—R. v. 
te (1892), 22 O. R. 49 


p. Superintendent & commissioner of 
HUNTER v. GILEISON 
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7 Q. B. D. 548; 50 L. J. M. O. 145; 45 L. T. 

219; 45 J. P. 831; 14 Cox, C. O. 624. 

Annotations :—Mentd. Herman v. Jeuchner (1885), 15 
Q. B. D. 561; Consolidated Exploration & Finance Co. 
iF puueereyes [1900] 1 Ch. 37; R. v. Porter, [1910] 1 


13. Precedence.|—5 & 6 Will. 4, c. 76, 
s. 57, enacts ‘“‘ that the mayor for the time being 
of every borough shall be a justice of the peace of 
& for such borough, & shall continue to be such 
justice of the peace during the next succeeding 
year after he shall cease to be mayor’; ‘& 
such mayor shall, during the time of his mayoralty, 
have precedence in all places within the borough ”’ : 
—Held: this sect. refers to social, not magisterial, 
precedence ; & therefore does not entitle a mayor, 
during his mayoralty, to take precedence, & to 
preside at all meetings of the borough justices, 
held in the borough, at which a chairman is 
required.—Ex p. BIRMINGHAM (MAyor) (1860), 3 
K. & EK. 222; 30L.3.Q.B.2; 3L. T. 270; 24 
J.P. 712; 9 W.R. 343; 121 BE. R. 4253; sub nom. 
Ex p. LLOYD (MAYOR OF BIRMINGHAM), 6 Jur. 
N.S. 1094. ipod 
Annotation :—Refd. Lawson v. Reynolds, [1904] 1 Ch. 718. 

-.|—LAWSON v. REYNOLDS, No 

30, post. 


15. Recorder of borough.|-——-The recorder is a 
justice of the peace virtute officii.—lht. v. MASTERS 
(1848), 2 Car. & Kir. 930; 1 Den. 332; T.&M.1; 
3 New Sess. Cas. 326; 18 L. J. M. C. 23; 12 
L. T. O. 8S. 1543; 12 J. P. 758; 12 Jur. 942; 3 
Cox, C. C. 178; 169 E. R. 268, C. C. R. 

Annotations :-—-Mentd. I. v. Martin (1849), 13 Jur. 368: 
R.v. Raycroft (1849), 13 J.P. 183; R.v. Hawkins (1850), 
15 L. T. 0. S. 307; R.v. Watts (1850), 2 Den. 14. 

-|—See Municipal Corporations Act, 1882 

(c. 50), s. 163. 

Chairman of county council.|—-See Local Govern- 
ment Act, 1888 (c. 41), 5.23; Justices of the Peace 
Act, 1906 (c. 16), 8. 5 (2), Sched. 

Chairman of urban or rural district council.]— 
See Local Government Act, 1894 (c. 73), s. 22; 
Justices of the Peace Act, 1906 (c. 16), s. 5 (2), 
Sched. 

















Sect. 4.—COUNTY JUSTICES. 
SUB-SECT. 1.—IN GENERAL. 


16. Who are—Justices of ‘‘ riding.’’])—HA.Lu 
v. SKARROK HUNDRED (1658), 2 Sid. 44; 82 HK. R. 
1247. 

See, now, Justices of the Peace Act, 1906 (c. 16), 
8. 5 (1). 

7. Justices of ‘‘ county of a city.’’]— 
Where an Act of Parliament gives Jurisdiction to 
justices of a county, & an order is made under it by 
justices of the county of a city, which county & 
city are co-extensive by statute, the order is valid 
though the justices describe themselves merely 
as justices ‘‘in & for the said city,” for the ct. 
will take notice that the city is also a county.— 
R. v. St. MAURICE (INHABITANTS) (1851), 16 Q. B. 
908; 4 New Sess. Cas. 696; 20 L. J. M. C. 2215 
17 L. T. O. 8S. 62; 155. P. 534; 15 Jur. 559; 117 
E. R. 11380. 





. Commissioner of police.|—GELLER 
v. TL oUGHRIN (1911), 19 O W.™ ete, 
040. L. R. 18; 2 O. W. N. 1159; 
18 Can. Crim. Cas. 461.—CAN. 
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r. Jurisdiction — In parishes with- 
in county./—-A justice appointed for a 
county has jurisdiction to try in a 
parish of the county an offence cam- 
mitted in another parish in the county. 
—R. v. PLANT, Hx p. MORNEAULT, 


(ones 
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—4.—County justices: Sub-sects. 1 & 2, A. & B.; 
sub-sect. 3. "Sect: 5: Sub-sects. 1 & 2.) 


18. Justices of ‘‘ county of a town.’’|— 
In Poor Law Amendment Act, 1834 (c. 76), 8. 38, 
which enacts that every justice of the peace residing 
in any union & acting for the ‘‘ county, riding, or 
division ’’ in which the same may be situated shall 
be an ex officio guardian of such union, the word 
‘county ’? includes county of a town, & justices 
acting for a county of a town with a separate 
commission of the peace, & residing within the 
union, are entitled to vote & act as ex officio 
guardians equally with resident justices for the 
county at large.—R. v. PEARCE (1880), 56 Q. B. D. 
386; 49 I. J. M. C. 813; 28 W. R. 568; 44 J. P. 
Jo. 216. 

Jurisdiction.]|—-See Part IV., Sect. 2, post. 

In boroughs within county.|—See Part IV., 
Sect. 3, post. 








SUB-SECT. 2.—JURISDICTION WITHIN BonrouGu. 
A. Boroughs having Exclusive Jurisdiction. 

19. Jurisdiction of county justices excluded.]— 

As the King may by his letters patent make a 
county, & exempt this from any other county, so 
may he in the making of it save & except to him 
& his successors such part of the jurisdiction of 
privilege which the other county from which it is 
exempted, had in it before; as in divers places 
of the realm, the gaol of a town which is a county 
of itself, or which is a place privileged from the 
county, is the gaol of the county, & the place where 
the assizes or gaol-delivery is held, is within the 
county of the town, & yet serve also for the county 
at large as in the Sessions-Hall at Newgate, which 
serves as well for the county of Middlesex as for 
London, & yet it stands in London, but by usage 
it has always been so, & nothing can be well 
prescribed unto by usage which cannot have a 
lawful beginning by award or grant, & this by the 
division of London from Middlesex at the beginning 
might beso. But it seems that by this commission 
for the county a thing which happens in the town 
cannot be determined, albeit it be felony committed 
in the hall during the sessions, but by a commission 
for the town it may.—GLOUCESTER TowN CASE 
(1593), Poph. 16; 79 Ie. Bk. 1138. 
_ 20. .|—-If the charter of a city give to the 
justices an exclusive jurisdiction, the justices for 
the county cannot interfere.——TaLBot v. HUBBLE 
Ca 7 Mod. Rep. 326; 2 Stra. 1154; 87 BE. R. 
Annotations :—Consd. Blankley v. anle : 

Term Hep. 279. Refd. It. 0. Sainsbury (701 Neg 

‘p. 401. 

21. -}-—~By a local paving Act relating 
to the parish of B., which parish became part of 
the borough of Bath, by Municipal Corporations 
Act, 1876 (c. 76), the rate assessed is directed to be 
paid by the occupiers of houses, who are thereby 
required to pay them to the collectors appointed 
under the Act, & the rate is to be enforced by 
distress warrant of a justice of the county of 








MAGISTRATES. 


Somerset. The ancient charter of the borough of 
Bath had a non-intromittant clause, & under 
Municipal Corporations Act, 1876 (c. 76), s. 111, 
a separate ct. of quarter sessions was granted to the 
borough :—Held : (1) all jurisdiction of the county 
justices within the parish of B. was taken away ; 
(2) the non-payment of paving rates, assessed on 
an occupier of a house in the parish of B., waa 
‘ an offence committed within the borough against 
the provisions of the local Act’’; & under 7 Will. 
4, & 1 Vict. c. 78, 8. 31, it was cognisable by the 
borough justices—R. v. SuTcuirFE (1849), 13 
Q. B. 833; 13 J. P. 520; 18 Jur. 840; 116 H.R. 
1482 ; sub nom. PALMER v. SUTCLIFFE, 3 New Sess. 
Cas. 634; sub nom. Re BATHWICK PAVING ACT, 18 


L. J. Q. B. 301. 
Annotation :-—Retd. Ex np. Burwash (1850), 1 L. M. & DP. 
60. 


22. .|—All magisterial jurisdiction over 
places or precincts, which by 2 & 3 Will. 4, c. 64, 
are included within the metes & bounds of any 
borough mentioned in Municipal Corporations 
Act, 1835 (c. 76), scheds. A, B, is, from the passing 
of the latter Act, vested exclusively in the borough 
justices.—R. v. GLOUCESTERSHIRE JJ. (1836), 4 
Ad. & El. 689; 7C. & P. 338,n.; 1 Har. & W. 
682; 6 Nev. & M. K. B. 115; 5 L. J. M. C. 79; 
111 E. R. 947. 

Annotation :—Mentd. Rt. v. New Sarum (1845), 1 New Mag. 

Cas. 372. 

23. Charter referring to district not within 
borough.|—A charter granting jurisdiction to 
borough magistrates over a district not within the 
borough does not exclude the county justices 
without express words, & though such charter 
contain words of reference to former charters in 
which exclusive jurisdiction is given to the borough 
justices within the borough, & add that they shall 
have jurisdiction within the new district an tam 
amplis modo et forma, etc., yet if there be in the 
latter charter a saving clause of the rights of the 
Crown & of all other persons, the borough magis- 
trates have only a concurrent jurisdiction with 
the county justices.—BLANKLEY v. WINSTANLEY 
(1789), 3 Term Rep. 279; 100 BE. Rt. 574. 
Annotations :—Refd. Arnold v. Gaussen (1853), 8 





Exch. 


463; KR. vw. Beacontree JJ., R. v. Wright (1915), 84 L. J. 
K. B. 2230. Mentd. Rennell v. Lincoln (Bp.) (1825), 3 
Bing. 223. 


B. Boroughs not having Eaclusive Jurisdiction. 

See Municipal Corporations Act, 1882 (c. 50), 
gs. 154 (1), 158. 

24. Concurrent jurisdiction of county justices.| 
—By charter the mayor & some of the aldermen of 
London have jurisdiction in Southwark; but as 
the charter contains no non-intromittant clause 
as to the justices of the county of Surrey, the latter 
have a concurrent jurisdiction with the former. 
Where two sets of magistrates have a concurrent 
jurisdiction, & one appoints a meeting to grant 
ale licenses, their jurisdiction attaches, so as to 
exclude the others appointing a subsequent 
meeting ; but they may all meet together on the 
first day ; but if, after such appointment, the other 


Ke p. Tanvirr (1906), 2 EL. R217; 19v. ——.J--R. v. Row (1888), 16 statutory offence.}—K. v. Len (1888 

37 N. B. Rt. 500.—CAN. O. R. 1.—CAN. TD OL Te, Sea GAN. ee 
19 vi. —~—. _v. a (1901), a. Jurisdiction of other borough 
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19 i. Jurisdiction of county justi 
excluded. }—R. v. Row agen 1k CG. p. 
307.—CAN, R. v. SHOULDICE 


19 ii. ——-.]—Re McDo 200; 5W.W.R 
30 U. C. R. 288.—CAN, OOM (1870), 


49 iil. ——.} hs, Huan 
5 R. & G.194-—CAN, COMBS (1884), 


19iv. ——.]} — R. i», 
(1888), 15 O. RK. 110.—CAN. 


21 Cc. L. ic; 588 ; 2 O. L. R. 3993.— 
CAN. 


.R.17 
6 Alta. L. R. 227.—GAN. 


19 viii. ——.] — R. v. Narn SINGH 
(1909), 10 W. L. R. 623; 14 B.C. R. 
192.—CAN., 


restored fur specified 


(1907), 9 O. W. R. 750; 140. L. R. 
124.—CAN. 


19 vii. ——-.] — R. v. ALEXANDER, 
(1913), 25 W. L. R 
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24 1. Concurrent jurtediclion of 
county justices.}—R. v. RitEy (1884), 
12 P. } r 98.— AN, 

24 ii, ——~—.]— R. vo. CLARK (1888), 
15 O. R. 49,—CAN, 

24 ili. ——.]— Deft. was convicted 


13D. la R. 385: 
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set of magistrates meet on & subsequent day & 
grant other licenses, their proceeding is illegal, & 
the subject of an indictment.—R. v. SAINSBURY 
(1791), 4 Term Rep. 451; Nolan, 8; 100 H. R. 
1113. | 

é Hy on - . Nichol 1858), 5 C. B. 
A408 Betonin ». Roynolds, (1904) 1 ners. Expid. 


Iz. v. Beacontree Division of Kssex JJ., R. v. Wright, 


j1915] 3 K. B. 388. R. v. Ellis & Greenwood 

(1842), 12 L. J. M. C. 20; Arnold v. Gaussen (1853), 8 

Exch. 463; Candlish v. Simpson (1861), 1 B. & 8. 357. 

Montd. R. v. Bidwell (1847), 2 Car. & Kir. 564; Re Royal 

British Bank (1857), 29 L. T. O. 8. 148. 

20- To act as justices within borough.}|— 
How far the justices of peace belonging to a corpn. 
shall be said to have a jurisdiction, or not, exclusive 
of the justicos of the county at large. 

Where there are no exclusive words in a charter, 
the justice at large may act within the borough, 
put cannot act as justices for the borough (Lorp 
HARDWICKE, C.J.).—R. v. ARCHER (1734), 2 Barn. 
K. B. 424; 94 E. R. 595. 

26. —-—- To act as justices for borough.|— 
R. v. ARCHER, No. 25, ante. 

27. |—R. v. GIBSON, Erc., JJ. & 
BIRKDALE DISTRICT CoUNCIL (1896), 40 Sol. Jo. 
604, D. C. 

28. To deal with complaints against 
corporate officers—Refusing to deliver up papers.|— 
Under Municipal Corporations Act, 1835 (c. 76), 
ss. 60, 65, county magistrates may determine 
complaints against corporate officers refusing to 
deliver up papers, though such officers reside within 
the precincts of the corpn., & the corpn. have 
magistrates.— Re GATESHEAD JJ. (1836), 6 Ad. & 
El. 550, n.3; 112 H.R. 211. 

29. ——- To deal with matters relating to 
borough—Arising outside borough.|]—The rules of a 
friendly society were inrolled at the quarter sessions 
for the county. The meetings of the society were 
at Leeds, which had a separate ct. of quarter 
sessions & the expulsion of a member took place 
there ; but members might reside out of the 
borough, & the act for which the member was 
expelled took place out of the borough :—Held: 
Justices of the county had jurisdiction to make the 
order.—R. v. GRANT (1849), 14 Q. B. 43; 3 New 
Mag. Cas. 183; 4 New Sess. Cas.13; 19 L. J. 
M. C. 59; 13 L. T. O. S. 301; 13 J. P. 408; 13 
Jur. 1026; 117 E. R. 17. 

Annotations :-—Refd. Ex p. Long (1854), 24 L. T. O. S. 73; 

Bache v. Billingham, [1894] 1 Q. B. 107. 

30. Arising in borough.}—Where a 
borough has no separate commission of the peace 
& no ct. of quarter sessions, & its charter contains 
no non-intromittant clause pres the county 
justices from acting within the borough, the county 
justices & borough justices have co-ordinate 
jurisdiction in all matters arising within & relating 
to the borough. 

In such a case, when once a matter has been 
carmarked as county business or borough business 
by the issue of a proper summons to appear before 
the county or the borough tribunal, as the case 
may be, the county justices or the borough 
Justices, as the case may be, have seisin of it to the 
exclusion of the other set of justices, although the 
atter have concurrent jurisdiction & may sit 
with them to hear the matter. 

In such a case, when once a matter arising within 
the limits of the borough has been earmarked as 
county business, the mayor of the borough, though 
& county justice as well as a borough justice, is not 
entitled under Muncipal Corporations Act, 1882 


for solling intoxtoating li $ 
’ quoratSydney  victing 
Hh the county of Cape Breton. Sydney 
an Innnarnane tad town within the 
of Cape Breton. The con- 




















county 0 


magistrate: was appointed to 
be “a stipendiary magistrate in tho 


Cape 
the magistrate had 
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(c. 50), 8. 155, to act, virluie officii, ag chairman of 
the county justices—LAaWwson v. REYNOLDS, 
[1904] 1 Ch. 718; 73 L. J. Ch. 4513; 90 L. T. 278 ; 
68 J. P. 254; 52 W. R. 375 20 T. L. R. 203; 
21L. G. R. 749. 

31. Borough justices exercising jurisdiction— 
Private meeting of county justices.|An informa- 
tion was laid before two justices for the borough 
of M., by applt. against resp., for selling excisable 
liquors by retail without license, pursuant to 
9 Geo. 4, c. 61,8. 1. Resp. sold the liquors at his 
house in the borough of M., & was licensed by tho 
excise, & by the justices of the boxough. The 
borough of M. was an ancient borough before 
Municipal Corporation Act, & is so since that Act ; 
& licenses for the borough had always been 
granted in the same manner as in the present case : 
—Held: (1) the fact that the borough of M. had 
not a separate commission of the peace did not 
make the license void; (2) the fact that the 
justices for the division of the county in which 
M. is situate, had appointed their annual licensing 
meeting for Sept. 8 for the borough, & the justices 
for the borough appointed theirs for Sept. 7, on 
which day resp.’s license was granted by them, 
did not make the license void.-—BROWN v. NICHOL- 
SON (1858), 5 C. B. N.S. 4868; 28 L. J. M. C. 49; 
32 L. T. 0.8. 160; 22 J. P. 803; 5 Jur. N.S. 99; 
7 W. R. 88; 141 H.R. 190. 

Annotation :—As to (2) Refd. Candlish v. Simpson (1861), 
3. & 8. 357. 

32. To deal with matters earmarked as 
county business.|-LAwson v. REYNOLDS, No. 
30, ante. 

33. Right of borough justices to take part in 
hearing.|—Order of committal quashed, on the 
ground that the borough justices were entitled to 
sit with the county justices upon the hearing of a 
summons made returnable before the county 
justices for perjury alleged to have been commtted 
in the borough.—R. v. WILLIAMSON, ETC., DURIAM 
JJ. (1891), 7 T. L. R. 534. 

Annotation :-—Refd. Lawson v. Reynolds, [1904] 1 Ch. 718. 





SuBp-sEcT. 3.—JURISDICTION WITHIN LIBERTY. 
34. Liberty not having exclusive jurisdiction— 
Justices sitting outside liberty—-Offence committed 
within liberty.|— ARNOLD v. GAUSSEN, No. 5, ante. 
5. —— ——- ——-.]—ARNOLD v. DIMSDALF, 
No. 1727, post. 


Srcr. 5.—BOROUGH JUSTICES. 
SuB-sEcT. 1.—IN GENERAL. 

Classification of boroughs.]—See LocaL GOVERN- 
MENT, pp. 43-99 ; Municipal Corporations Act, 1882 
(c. 50), s. 170 ; Sheriffs Act, 1887 (c. 55), s. 36. 

Appointment & qualification of magistrates.]— 
See Municipal Corporations Act, 1882 (c. 50), 
gs. 157 (3); Justices of the Peace Act, 1906 (c. 16), 

. 5 (2), Sched. 

: oan of office.|—Sce Nos. 37, 38, 895, post; Pro- 
missory Oaths Act, 1871 (c. 48), s. 2. 


SUB-SECT. 2.—THE RECORDER. 
See Municipal Corporations Act, 1882 (c. 50), 
. 163. 
: 38. Power to remove clerk of the peace.|— 
By Municipal Corporations Act, 1835 (c. 76), 


. SWAN, 24 C. L. T. 239.—CAN. 


PART J. SECT. 5, SUB-SECT. 2. 


Breton ” :—Held : b. Power of corporation to remove.) 


jurisdiction.—R. 
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Sect. 5.—Borough justices: Sub-sect. 2. Sect. 6. 
Part II. Sect. 1: Sub-sects.1 & 2. Sect. 2 
Sub-sect. 1, A. (a) & (8) 7.] 

s. 103, where a borough has a separate court of 

quarter sessions, the power of appointing the clerk 

of the peace is in the council of the borough; «, 
by sect. 105, the ct. of quarter sessions, of which 
the recorder is sole judge, ‘‘ shall have cognisance 
of all crimes, offences, & matters whatsoever 
cognisable by any ct. of quarter sessions of the 
peace for counties’’; provided, among other 
things, that no recorder, by virtue of his office, shall 
have power, ‘‘ to exercise any of the powers therein 
specially vested in the council’ :—Held: the 
power of removing the clerk of the peace was in the 

recorder.—R. v. HAYWARD (1862), 2 B. & S. 585; 

31 L. 3. M. C. 177; 6. T. 285; 26 J. P. 580; 

9 Jur. N.S. 45; 121 EB. R. 1190; sub nom. R. v. 

HEYWARD, 10 W. R. 558. 

Regulations of weights & measures.] — See 

WEIGHTS & MEASURES. 

Income tax on emoluments of office.|—See 

INCOME Tax, Vol. XXVIII., p. 89, No. 522. 


SEcT. 6.—ENTRY ON OFFICE. 
See Promissory Oaths Act, 1868 (c. 72), 5s. 6; 
Promissory Oaths Act, 1871 (c. 48), s. 2. 
37. Oath of office—Failure or refusal to take— 


MAGISTRATES. 


Effect of on judicial acts.|—-The acts of a justice 
of the peace, who has not duly qualified, are not 
absolutely void; & therefore, persons seizing 
roods, under a warrant of distress, signed by a 
justice who had not taken the oaths at the general 
sessions, nor delivered in the certificate required, 
are not trespassers.—MARGATE PIER Co. v. 
HANNAM (1819), 3 B. & Ald. 266; 106 EB. RB. 661. 

Annotations :—Refd. R. v. Humphery (1839), 10 Ad. & EI. 

335; Morrell v. Martin (1841), 3 Man. & G. 581. Mentd. 

R. v. London Corpn. (1829), 9 B. & C.1; Marks v. chal teks 

(1898), 67 L. J. Q. B. 605; Montreal Street Ry. v. Nor- 

mandin, [1917] A. C. 170. 

38. ——.]—Quo warranto will not 
lie against a county treasurer to show by what 
authority he held the office, if he has been de facto 
elected by the justices in quarter sessions, nor will 
mandamus lie to the justices in sessions to make a 
new election of a county treasurer, on the ground 
that one of the justices who had voted at the 
election had not taken the qualification oath, 
prescribed by 18 Geo. 2, c. 20, prior thereto, for the 
acts of the justice are not void, although he may 
be liable to penalties.——_R. v. HEREFORDSHIRE JJ. 
(1819), 1 Chit. 700. 

Annotation :—Mentd. Darley v. R. (1846), 12 Cl & Fin. 


520. 


39. ——- ——— Liability for.'—TIt. 
FORDSHIRE JJ., No. 38, anle. 
Fees payable on administration of oath.] 
-See Part XI., Sect. 3, sub-sect. 2, D., post. 








v. HLERE- 


Part Il1—Qualifications and Disqualifications. 


SecT. 1—DISQUALIFICATION TO BE A 
MAGISTRATE. 


SUB-SECT. 1.—PROFESSION OR OFFICE. 


40. Sheriff.;—A justice of the peace who is 
appointed sheriff cannot, during his year of office 
act as a justice of the peace for the county of 
which he is sheriff. This disqualification extends 
to financial matters or county business, as well 
as to criminal questions.—Ka p. COLVILLE (1875), 
1Q. B.D. 183; 45 L. J. M. C. 108; 24 W. R. 
456, D.C. 

See, now, Sheriff's Act, 1887 (c. 55), s. 17. 

41. Coroner.|—A justice of the peace does not 
become disqualified from acting as such, by reason 
of his being elected coroner for the county or 
division for which he so acts as justice.— Davis v. 
PEMBROKESHIRE JJ. (1881), 7 Q. B. D. 513, D. C. 

42. Clerk to justices.}—- (1) The position of 
clerk to justices is incompatible with that of justice 
of the peace; & therefore where a person who held 
the office of clerk to justices was elected to another 
office which carried with it the position of justice 
of the peace, his acceptance of the latter office 
vacated that of clerk to the justices. 

(2) A solr. who has ceased to practice as such, 
& has transferred his business to others, but 
continues to take out his certificate as a solr. 
under the belief that it is necessary for him to do 
60 as registrar of a county ct., is not disqualified 
from acting as a justice of the peace under the 
Justices Qualification Act, 1871 (c. 18).—R. v. 

Fem ace (1900), 33 N. 8. R. 


©. Right to recover for services 

Bacon tact TE 
231.—CAN. One aN a 

was quashed.—R. 

PART Il. SECT. 1, SUB-SECT. 1. | 4 


—The prohibition 
Act, 1914 (c. 52) 


; : 33 ; ; 
d. Acting as solicitor or counsel. } Ed. R372 GAN 


jurisdiction, & where at a trial on a 

charge of unlawfully selling liquor 

the prosecuting counsel was also a 

stipendiary magistrate the conviction 

v. 

D. L. R. 139; eet) 3 W. W. R. 
B. Cc. R. 


Dowatas, [1898] 1 Q. B. 560; 67 L. J. Q. B. 406 ; 
78 L. T. 198; 62 J. P. 277; 46 W. R. 38773; 14 
T. L. R. 267; 19 Cox, C. C. 63; sub nom. KR. v. 
Dovuauas, Ex p. WALKER, 42 Sol. Jo. 327, D.C. 

43. Solicitor — Ceasing to practice — Continuing 
to take out certificate—Registrar of county court.|— 
R. v. Doucias, No. 42, ante. 

———.|—-See, now, Justices of the Peace Act, 
1906 (c. 16), s. 3. 


SUB-SECT. 2.—BANKRUPTCY OR CRIME. 

Bankruptcy.|—See Bkpcy. Act, 1883 (c. 52) 
s. 32 (1); Bkpcy. Act, 1890 (c. 71), 8. 9. 

Crime—Treason or felony.|—Scee Forfeiture Act 
1870 (c. 23), 8. 2. 
Corrupt practice at election.|—-See Corruy 
& Illegal Practices Prevention Act, 1883 (c. 51 
s. 6(3); Municipal Elections Conupt & MTleg: 
Practices Act, 1884 (c. 70), 8s. 2 (2). 





Sect. 2.—DISQUALIFICATION TO ACT AS 
MAGISTRATE. 
SUB-SECT. 1.—INTEREST AND BIAS. 
A. Interest. 
(a) General Rule. 
44. No man can be a judge in his own cause.]. 
GREAT CHARTE PAanIsH & KENNINGTON PARI 


in B. C. Municipal 
8. 399, gocs to the 


e. County treasurer — Proceedings 
to maintenance of pauper.) — P1c1 
OVERSEEHS FOR VlistTricr No. 7 
PICTOU OVERSEERS FOR DISTRICT Nt 
(1903), 36 N. s. R. 326.—CAN. 


Weasel, (1924) | PART 11. SECT. 2, SUB-SECT. 1 
e a e 


33 441. No man can be jf in 


119; revag., une 
own cause.|—No judge should inter! 


Part IJ.—QUALIFICATIONS AND DISQUALIFICATIONS. 


(1742), 2 Stra. 1178; 93 E. R. 1107; sub nom. R. 
v. GREAT CHART (INHABITANTS), Burr. S. C. 194. 
Annotations :—Refd. R. v. Essex JJ. (1816), 5 M. & S. 513; 

R. v. Cheltenham Comrs. (1841), 1 2. B. 467; Grand 

Junction Oanal Co. v. Dimes (1849), 12 Beav. 631. Mentd. 

R. v. Madley (1744), 2 Stra. 1198 ; Isle of Wight Ferry Co. 

v. Ryde Comrs. (1862), 7 L. T. 391. 

45. }—If any one of the magistrates 
hearing a case at sessions be interested in the 
result, the ct. is improperly constituted, & an 
order made in the case will be quashed on certiorari. 
It is no answer to the objection, that there was a 
majority in favour of the decision without 
reckoning the vote of the interested party. Nor 
that the interest party withdrew before the decision, 
if he appear to have joined in discussing the matter 
with the other magistrates. On appeal against 
an order, under 4 & 5 Vict. c. 59, 8. 1, directing 
the surveyor of the highways to pay the comrs. of 
a turnpike trust a sum of money to be laid out in 
the actual repairs of the turnpike road, the justices 
making such order are interested parties. So is a 
magistrate to whom money is owing which is 
secured upon the turnpike tolls.—R. v. HERTFORD- 
SHIRE JJ. (1845), 6 Q. B. 753; 1 New Mag. Cas. 





183; 1 New Sess. Cas. 470; 14 1. J. M. C. 78; 
4L. T. O. S. 291; 9 J. P. 198; 9 Jur. 424; 115 


BE. R. 284. 
Anne pene :—Refd. R. v. Surrey JJ. (1855), 19 J. P. Jo. 


: Rov. Li. C. C., Kx p. Akkersdyk, Ex p. Fermenia, 
11892] 1 Q. B. 190; Frome United Breweries Co. v. Bath 
JJ., {1926] A. C. 586. Mentd. R. v. Aberdare Canal Co. 


(1850), 14 Q. B. 8 
L. R. 18 Kq. 28. 


46. |—R. v. FARRANT, No. 52, post. 


47. -.|— R. v. LONDON CoUNTY COUNCIL, 
Re EMPIRE THEATRE, No. 85, post. 


54; Hayman v. Rugby School (1874), 








(b) Pecuniary Interest. 
i. In General. 

48. General rule.]|—R. v. RAND, No. 84, post. 

49, ——.]—-R. v. FARRANT, No. 52, post. 

50. -|— R. v. LONDON County COUNCIL, 
Re EMPIRE THEATRE, No. 85, post. 

51. Amount of interest necessary to disqualify.] 
—R.v. RAND, No. 84, post. 

52. ——-.|—- A magistrate had visited, as 
medical attendant, a person who alleged that he 
had been assaulted. He strongly advised his 
patient not to prosecute, & afterwards received a 
in the hearing of a case involving his 


own interest & the decision of a judge 
interested at all need not bo accepted 





Held: 


Ct. were shareholders in the co. :-— 
the justices were disqualified 
by interest from adjudicating in the 
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communication from the person alleged to have 
committed the assault, in which an apology was 
tendered, & a desire expressed for an amicable 
settlement. It was alleged that he would be a 
necessary witness for the prosecution :—Held: 
he was not disqualified from sitting to hear a 
summons taken out for the alleged assault, either 
on the ground of interest or because he might be 
called as a witness. 

It is a most important legal principle that no 
one should be judge in his own cause; that no one 
shall sit as judge when he has the smallest pecuniary 
interest in the dispute before him (StEPHEN, J.).— 
R. v. FARRANT (1887), 20 Q. B. D. 58; 57 L. J. 
M.C.17; 57 L. T. 880; 52 J.P. 116; 36 W. R. 
184; sub nom. R. v. TAUNTON (Mayor), 4 T. L. BR. 
87, D. ©.3 previous proceedings, sub nom. Re 
TAUNTON (Mayor), 4 T. L. R. 43, D. CG. 

Annotations :—Refd. R. v. Cumberland JJ., Hx p. Mid. Ry. 


(1888), 58 L. T. 491. Mentd. Allison v. General Council of 
Medical Education & Kogistration, [1894] 1 Q. B. 750. 


53. .|—R. v. Hammonn, No. 60, post. 


54. ——— Interest only indirect.) — RR. v. 
McKENZIE, No. 59. post. 


55. What amounts to pecuniary interest— 
Magistrate a custom-house officer—Entitled to 
salvage—Proceedings to estimate salvage.!—R. v. 
DAVIS (1772), Lofft, 62; 98 EK. R. 534. 

56. Interest as mortgagee.|—R. v. HERT- 
FORDSHIRE JJ., No. 45, ante. 

57. Shareholders of company party to 
proceedings—Rating appeal.|—A justice, being a 
shareholder in a railway co., took part in the 
decision of an appeal on the part of the co., 
against a poor rate, when the rate was quashed. 
It appeared that this fact was known to resps.’ 
attorney at the time of the appeal, & he did not 
expressly object to the justice taking part in the 
proceedings :—Held: the order of sessions was 
thereby invalidated, & the objection was not 
waived by the knowledge of resps.’ attorney, & his 
not objecting.—R. v. CAMBRIDGESHIRE JJ., Hx p. 
STEEPLE MORDEN OVERSEERS (1855), 25 L. T. 
O.S. 128; 8 W.R. 418. 

58. |—Upon an appeal by a 
water co. against an assessment to a poor rate, the 
presiding judge, the deputy-recorder reduced the 
rate & gave costs to applts. It afterwards 




















party to suit.}—The person to whom @ 
policy of insurance is issued, & in whose 
name the action thereon is brought, 


even by a party in whose favour tho 
magistrate would be likely to decide.— 
PRAHRAN MUNICIPAL COUNCIL _ ¥. 
CLOUGH (1862), 1 W. & W. 238.—AUS. 
{. Information laid before interested 
justice—Case heard another. |}—R. v. 
STONE (1892), 23 O. 46.—CAN. 


PART II. el a rhalpiecielae 1.— 


48 1. General rule.) — VENKATAPATHI 
NAYANIVARU 0. MAHOMED SAHIB (1913), 
I, L. R. 38 Mad. 531.—IND. 


541i. Amount of interest to 
The ey —— Interest only indirect.) — 
The fact that the fines imposed by a 
police magistrate appointed by a 
municipal corpn. are paid into the 
Consolidated Municipal Fund, & that 
16 holds another office under the 
corpn., the ralary of which is drawn 


, om such fund, does not incapacitate 


i ™m a8 magistrate by reason of interest 
n the prosecution—R. ¢. HART 
(1887), 2 B, CG. R. 264.—CAN. 


amounts to pecuntary in- 


| &. What 
lcrest—Sharehuldera of 


of com party 
incrogeainas A mite diabhiy a, 

on 8 . n tne 
Small Debts Ct. ea ener a small 
sum of money; two members of the 


FW rAr SSE te eae ose om 


action.-—R. v. Lowk, Ez p. PETERSON, 
11912) S. R. Q. 138.—AUS. 

h. .}—Hopcson v. DAWSON 
(1868), 1 P. B. I. 282.—CAN. 

k. —— Inland rerenie collector. } 
—R. v. DIBRLER, Ex p. SHAW (1883), 
23 N. B. R. 30.—CAN. 


1, —— ——.j— Ez p. GROVES (1883), 
23 N. B. R. 38.—CAN. 


m. Inspector under Liquor 
License Act.}—The fact that B., a con- 
victing justice for an offence against 
the provisions of The Liquors License 
Act, 1896, is an inspector under the 
Act, but not for the district where the 
offence is alleged to have been com- 
mitted, is ne such an ae . 
disqualify him or cause ——E : 
MICHAUD (1896), 34 N. B. R. 123.— 


: Magistrate certifying for 
inuubance purposes— Magistrate affected 
by loss. }—GANONG v. ALTNA INSURANCE 
Co, (1864), 11 N. B. R. (6 All.) 75.— 
CAN. 


o. —— —— Magistrate lessee of 
land underlying insured property.)-— 
MoRossiz v. PROVINCIAL INSURANCE 
Co. (1873), 34 U. C. R. 55.—CAN. 
_—— Magistrate insured under 








disputed policy—ZInterest assigned to 


is not qualified as a magistrate not 
concerned in the Joss, though he has 
assigned the goods, & with them all 
his beneficial interest in the policy.— 
STEVENS v. Proainix INSURANCE CO. 
(1894), 32 N. B. K, 394.—CAN. 

q. Magistrate holder of liquor 
license. }—DANAHER VU. PETERS, Of REGAN 
». PETERS (1889), 17 S&S. C. R. 445 4 
Cart. 425.—CAN. 

r. .]—A justice of the 
peace is disqualified from trying infor- 
mation for violation of Canada ‘Tem- 
perance Act, in a county in which he 
is a licensed vendor of intoxicating 
liquors.—Ex p. LAUGHEY (1889), 28 
N. B. R. 656.—CAN. 

t. ge tcp haar as pa poe 

om special fund—fu rais or 
y eeulion of particular offence.}—R. 
». HOLYOKE, Ex p. MCINTYRE (1913), 
13 BE. L. R. 210; 13 D. L. R. 225; 
42 N. B. R. 135.—CAN. 

a. Fees payable by town 
council—Fines recovered payable to 
council. -—-R. v. WOODROOF (1912), 11 
EB. L. R. 373; 20 Can. Crim. Cas. 17 ; 
6 D. L. R. 300.—CAN. - 

b. Magistrate pa salary — 
Salary not dependent on fines imposed. } 
—Where a police magistrate, appointed 
under R. S. O., 1887, c. 72, is paid a 


U 
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, 2.— Disqualification to act as magistrate : Sub- 

sect. 1, A. (b) i. & ii., & (c)-) ‘ 
appeared that the deputy-recorder was at the time 
a trial of the apse the registered shareholder 
of five shares in the co., though he was at the time 
under a contract to dispose of them ; &, as he 
swore) believed he had no beneficial interest 
whatever in the co. :—Held: he was an interested 
party, & was incompetent to try the appeal.— 
R. v. STORKS (1857), 29 L. T. O. 8. 107; 5 W. R. 


563. 
59. —_—- ——— Prosecution under Conspiracy 


& Protection of Property Act, 1875 (c. 86).|—Ina 
prosecution under above Act, s. 7, where the 
prosecutor was the local agent of a shipping 
federation, whilst the justices were shareholders 
in shipping cos. whose ships were insured in 
societies which were members of the federation :— 
Held: the justices’ interest was too indirect to 
sustain an allegation of pecuniary interest or 
bias on their part.—R. v. McKENZIE, [1892] 2 
Q. B. 519; 61 L. J. M. C. 181; 67 L. T. 201; 56 
J. P. 712; 41 W. R. 144; 8 T. L. R. 712; 36 
Sol. Jo. 667; 17 Cox, C. C. 542; 5R. 10, D.C. 
Annotations :-—Mentd. Ex p. Wilkins (1895), 64 L. J. M. C. 

221; Lyons v. Wilkins, [1899] 1 Ch. 255; Smith v. Moody, 

ee 1K. B. 56; R. v. Hulme (1913), 9 Cr. App. Rep. 

60. Railway company—Conviction 
for offence under Railways Clauses Consolidation 
Act 1845 (c. 20).|—-Where justices convict for an 
offence under above Act, any interest they may 
have as shareholders in the railway in. question, 
however small, is sufficient to vitiate their 
judgment.—R. v. Hammonp (1863), 3 New Rep. 
140; 9L. T. 423; 277. P. 793; 12 W. R. 208. 
Brewery company.]—See INTOXICAT- 
Ina Liquors, Vol. XXX., p. 24, Nos. 154-156. 

61. ——— Liability of justices to costs—Refusal 
of clerk to record order as to payment—Subsequent 
investigation of such refusal.]|—WiLpEs v. RUSSELL, 
No. 886, post. 

62. Adjudication by member of local authority 
—In exercise of statutory power.|—R. v. HANDs- 
LEY, No. 125, post. 

Proceedings under licensing laws.]—See Licensing 
(Consolidation) Act, 1910 (c. 24), s. 40. 


i. Interest as Ratepayer. 

Trial of offences against certain statutes—En- 
forceable by local authorities.]|— See Justices of the 
Peace Act, 1867 (c. 115), 8. 2; Public Health 
Act, 1875 (c. 55), s. 258; Public Health (London) 
Act, 1891 (c. 76), s. 122. 
Highways Acts.) 
Vol. XXVI., p. 457, No. 1737. 

63. Adjudication in matters affecting rates— 
Removal order.}—R. v. RisHTON (INHABITANTS) 


salary by the be erhiagl de poe {instead of 
by fees, such sala cing in no way 
dependent on any fines which he may 
impose, he has no pecuniary interest 
in a al as 50 = not thereby dis- 
qualified.-R. v. FLEMING (1895), 
O. R. 122.—CAN, es 
C. Sum of money voted to 
magistrate—For enforcing Act.}—The 
vote of a sum of money to a magistrate 
for his services in enforcing Canada 
Temperance Act is not a ground for 
quashing a conviction by such Eee 
trate under the Act on the ground that 
he is disqualified by interest.—Ezr ; 
McCoy (1896), 33 N. B. R. 605.— CAN. 
Magistrate -& cou 
partners in firm of attorneys. ree 
not @ ground of disqualification that 
the Justice & the counsel who conducted 
the prosecution are Perenere in business 
as attorneys, provided they have no 
joint interest in the tees earned by the 








ee 








——See HIGHWAYS, 





DONALD, R. v, 


local authorit 





(L.) 142.—-AU8, 
e 


ad. —— 


509.—CA 


counsel on the prosecution, or in any 
fees payable to the 
trial of the information.—Re Mac 
GRIMMER (1886), 
N. B. RK. 424.—CAN. 


621. Adfudication 


power.}—Justices, who are also alder- 

SP apn Uhre 
a e city 

disqualified from hearing’ consplatnt 


by city in tor of nuisances,—Ex 
O’CONNOR (1869), 8N. 8. W. 8. C. 


terested in 


. Interest question for jury.) — 
CUSIOK les (1854), 11 {iru R. 


PART II. SEOT. 2, SUB-SECT. 1.— 
A. (b) ii. 


f. Adjudication in matters 
ing rates—Apneals against rate. 


MAGISTRATES. 


(1818), 1 Q. B. 480; 10 L. J. M. O. 108, n.; 118 
E. R. 1217; sub nom. 


R. v. WINCHESTER, cited 
'in 6 Jur. at _. 


‘Annotation :—Expld. R. v. Cheltenham Comrs. (1841), 
1 Q. B. 467. 


64. ——— ——— Appeal from.]—GreatT CHARTE 
Parish & KENNINGTON ParisH (1742), 2 Stra. 
1173; 93 E. R. 1107; sub nom. R. v. GREAT 


CHART (INHABITANTS), Burr. S. C. 194. 





Annotations :—Refd. R. v. Essex JJ. (1816), 5 M. & 8. 513 ; 
. (1841), 1 Q. B. 467; Grand 
saan SoS oD mes Ma bad} 12 Beayv. 631. 


at al 
Mend. Re. o. Madey (1744), 2 Stra. 1198 i dale of Wight 


Ferry Co. v. Ryde Comrs. (1862), 7 L. T. 

65. J—On an appeal to the 
sessions against an order of removal, those justices 
who are rated to the relief of the poor in either 
of the contending parishes, cannot vote. If an 
order of removal be confirmed on an appeal & it 
be afterwards determined, on a question reserved 
for the opinion of this ct., that so many of the 
justices at the sessions were disabled to vote as 
to reduce the number to a minority, this ct. will 
not quash the original order, but will send the 
case back to the sessions directing them to enter 
a continuance to the next sessions, in order that 
they may quash it.—R. v. YARPOLE (INHABITANTS) 
(1790), 4 Term Rep. 71; 100 E. R. 900. 

66. 











-|]— Where an appeal 
against an order of removal is adjourned on the 
ground of the justices being equally divided, this 
ct. will not grant a certiorari, for the purpose of 
quashing the order of removal & the order of 
adjournment, upon affidavits showing that the 
apparent equality of votes was occasioned by the 
vote of a magistrate who was a rated inhabitant 
of resp. parish, & had joined in making the order 

of removal.—R. v. MONMOUTHSHIRE JJ. (1828), 

8B. & C. 137; 6L. J.0.8. M. C. 87; 108 E. R. 

994; sub nom. R. v. USKE (INHABITANTS), 2 

Man. & Ry. K. B. 172. 

Annotations :—Expld. R. v. Cheltenham Comrs. (1841), 1 
Q. B. 467. Refd. Colam r. Manficld (1872), 26 L. T. 661; 
Rh. v. Walsall Overseers (1878), 3 Q. B. D. 457. 

67. -|—R. v. BRECKNOCKSHIRE 

JJ. (1873), 42 L, J. M. C. 185; 37 J. P. Jo. 404. 
68. ——— Appeals against rate—Petty & special 

sessions.|—Where corpn. justices consist of a 

greater number than four, an appeal lies to them 

at sessions against a poor rate, although there be 
less than four who are devoid of interest in the 

question.—R. v. Essex JJ. (1816), 5 M. & 8. 518; 


105 BE. R. 1139. 
aneton Tahini Er p. Workington Overseers, (1894) 


1Q.B 
——-~.] —~ Justices, ratepayers 








ee 














69. 
of a parish, are not disqualified from sitting in 


special sessions for hearing appeals against poor 
rates assessed in same parish. 
So far as petty & special sessions are concemed, 








Adjydicating justices who havo only 
an ihterest as ratepayers in an appeal 
against rates heard before them are 
not thereby disqualified from adjudi- 

N 


justice on the 
25 


cating upon suc CPC ETE 
by member of GORPN.v. CARTER (1889), 15 V. L. R. 
u—In exercise of statutory 228.—AUS. 
g. ———- ——.}—CORNWALLIS OVER- 


SEERS v. GRANVILLE OVERSEERS (1871), 
Cong. Dig. 815.—CAN. 

h. Adjudication on breach of bye- 
law.J—-A justice who isa ratepayer is 
not disqualified by {nterest from hear- 
ing complaint for breach of municipal 
bye-laws.}—JEWELL v. YOUNG (1863), 
2 W. & W. 243.—AUS. 

t 


k. Adjudication on sale o 
offences.}—Deft. was convic before 
selling 


the fine 
are 


hk 


a stipendiary rate of 
intoxicating liquors contrary to law. 
affect- The stipen magistrate was & rate- 


payer of the town, & received a fixed 


Part JI.—QUALIFICATIONS AND DISQUALIFICATIONS. 


inion that justices are not disqualified 
ion ee the poor law work by reason of their 
waving poor rates in the place in respect of which 
jhe work is done. As to quarter sessions, it 
appears to me that the only disqualification is 
with respect to their own parish (WRIGHT, J.).— 
jt. v. BOLINGBROKE, [1893] 2 Q. B. 347; 62 
L. J. M. C. 180; 69 L. T. 717; 5835. P. 118; 42 
Ww. R. 128; 37 Sol. Jo. 732; 5 R. 536, D. C. 
Annotation :-Folld. Ex p. Workington Overseers, [1894] 

1 Q. B. 416. 


a -J—A gas co. appealed to the 
London quarter sessions against the assessment of 
their property in several parishes in the metropolis. 
One of the justices who heard & determined the 
appeals was & member of the borough council & 
chairman of the assessment committee of a borough 
in another part of the metropolis which was 
served by a different gas co. :—Held: there was 
no such reasonable suspicion of bias as to disqualify 
the justice for deciding the appeals to quarter 
sessions.—R. v. LONDON JJ., Ex p. SOUTH METRO- 
POLITAN GAS Co. (1908), 98 L. T. 519; 72 J. P. 
137; 24T. L. R. 2743 52 Sol. Jo. 238; 6L.G. BR. 
324; 2 Konst. Rat. App. 642, C. A. 

Annotation :—Apld. R. v. Middlesex JJ., Ex p. Hendon 

Union (1908), 6 L. G. KR. 739. 

71. ——.]— Justices sitting in 
special sessions to hear an appeal from an assess- 
ment committee, as to an assessment to a poor 
rate, are within 16 Geo. 2, c. 18, 8. 1, & are not 
disqualified from adjudicating on the appeal by 
reason of their being themselves chargeable with 
the rate in respect of which the appeal is brought. 
—Ex p. WORKINGTON OVERSEERS, [1894] 1 Q. L. 
416; 70 L. T. 143; 58 J. P. 381; 42 W. R. 177; 
10 T. L. R. 173; 9 R. 135, OC. A. 

72, —— Quarter sessions.|—A paving 
Act empowered comrs. to lay rates, giving to 
parties grieved an appeal to quarter sessions, 
whose order was to be final; & no order, rate, 
etc., was to be removed by certiorari. On appeal 
against a rate three of the eleven magistrates were 
partners in a co. to which belonged certain 
premiscs assessed to the rate in the name of the 
occupier. The sessions quashed the rate :— 
Held: a question in the cause having been decided 
by a ct. improperly constituted, on account of the 
interest of the three magistrates, the clause pro- 
hibiting certiorari did not operate: & this ct. had 
the order of sessions brought up by certiorari & 
quashed it on affidavit of the above facts. Al- 
though the affidavits did not satisfy the ct. that 
the magistrates had acted partially. But, if a 
party to the appeal, knowing of the intcrest, 
‘“xpressly or impliedly assent to the interested 
nagistrate acting, such party cannot afterwards 
nake the objection.—R. v. CHELTENHAM CoMRs. 
1841), 1 Q. B. 467; 1 Gal. & Dav. 167; 10 
4 J.M. 0.99; 5 Jur. 867; 113 BE. R. 1211. 


Innotations :—Consd. I. v. Hertfordshire JJ. (1845), 6 
Q. B. 753. Refd. Ex p. Acland (1847), 89 L. T. O. 8. 
146; Futler v. Brown (1849), 13 L. T. O. S. 3013; KR. vr. 
Aberdare Canal Co. (1850), 14 Q. B. 854; BR. v. Middlesex 
J. (1854), 18 J. P. Jo. 390; R.v. Surrey JJ. (1855), 19 
J.P. Jo. 708, 755 + Graham v. Berry (1865), 3 Moo. P. C. C. 
ae (Colonial Bank of Australasia v. Willan (1874), 











lary as stipendiary, payable out of 
he funds of the oun ee. which half 


he ponalt ; 
“Hees imposed became payable : m 





ayer.—Ex p. DRISCOLL (1888), 27 
N. B. R. 216.—CAN 
J—A magistrate is not 
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73. 
No. 69, ante. 
74, ——- —-—— Borough sessions — Order of 


recorder.|—-On appeal, against a valuation of 
ratable property under a local Act to the sessions 
for the borough of C., the recorder, who tried the 
appeal, reduced the rate, & ordered that the costs 
should be paid by resps. The amount of costs 
not being then ascertained, he adjourned the case 
to the next sessions. At these a deputy recorder 
presided. The costs were in fact taxed by the 
recorder, who reduced them; but the order for 
costs was drawn up at the sessions at which the 
deputy recorder presided, & formally entered as 
of such sessions, the deputy recorder, however, 
not otherwise taking any part in the matter. 
Resps. were the parish officcrs of a parish com- 
prised in a union which comprehended several 
other parishes; & the deputy recorder was a 
rated inhabitant in one of such other parishes. 
All the parishes contributed to a common fund 
for the relief of the poor :—Held: the order for 
costs must be considered as the order of the 
deputy recorder, & was voidable on account of 
his interest, & 16 Geo. 2, c. 18, 8. 1, was inapplic- 
able, as applying only to cases where justices act 
as such, in the making of orders out of ct., & not 
to the exercise of appellate jurisdiction.—N. v. 
CAMBRIDGE RECORDER (1857), 8 E. & B. 637; 
27 L. J. M. C. 160; 30 L. T. O. S. 164; 4 Jur. 
N. 8S. 334; 6 W. R. 80; 21 J. P. Jo. 8033; 120 
Ii. R. 238. 

Annotations :—Refd. Read v. Freeman (1860), 7 Jur. N. 


s. 
546; Colonial Bank of Australasia v. Willan (1874), 
IL. R.5 P. C. 417; Rev. Farrant (1887), 20 Q. LB. D 58. 


75. Appeal against order for allowance of 
overseers’ accounts.|—Upon an appeal against an 
order for the allowance of overseers’ accounts, a 
Magistrate, a rated inhabitant of the parish, can- 
not vote either on the determination of the 
appeal, or on a question as to granting a case for 
the opinion of this ct.—R. v. GUDRIDGE (1826), 
5 B. & C. 459; 8 Dow. & Ry. K. B. 217; 4 


Dow. & Ry. M. C. 35; 108 E. R. 171. 
Annotations :—Refd. R. v. Monmouthshire JJ. (1828), 8 
B. & C. 137; Colam v. Manfield (1872), 26 L. T. 661. 


76. Summons for removal of obstruction 
on highway.|—R. v. GAISFORD, No. 102, post. 








(c) Interest Other Than Pecuniary. 


77. Interest as lessor of defendant.| — ANON. 
(1698), 1 Salk. 396; 91 E. R. 343. | 
Annotation -—Refd. Great Charte & Kennington Parishes 

(1742). 2 Stra. 1173. 

78. Corporate borough as_lessor.|—The 
complainant claimed a right of fishery in the 
water under a demise from the mayor, aldermen, 
& burgesses of the borough of C. & in the deed 
which he put in to prove his claim, there was a 
reservation of a right of fishery to “‘ the mayor, 
aldermen & councillors for the time being.’ ‘The 
deed was executed by the corpn.; but not by 
the lessee. One of the justices who convicted 
was, at the time of the conviction mayor of C., & 
the other an alderman :—Held: nevertheless , 
they had no such interest in the subject-matter 
of complaint, as deprived them of jurisdiction to 





GORMAN, ETO. 


n. J— Ex rth 
(1898), 34 N. B. R. 97.—CAN. 
ame (1898), 34 


al 


0. ——.]}-—- Ex 
N. B. R. 455.—C 


: the magistrate was dis- unlified from adjudicating upon 
io fod by interest from acting in a information laid under Liquor & er 
iC, matter.-TUPPER v. MURPHY jJ,icense Act, 1896, by reason of being p. ——.] — Re Gis ( ), 
] 3 er a ratepayer Of the county, & phe KE. L. BR. 563.—CAN. 
: -JI-~ Lhe police magistrate enalty sought e reco , 
Fe for ted from t com: payable into ihe county oe Bue; (1907), 42 ee 3 eR 
ns 0 uor TLANNAGA ee . B. R. ; ’ 
ct by reason of his being a rate: 2 Can, Crim. Cas. 513.-—CAN. 187.—CAN, 


U2 
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Sect. 2.—Disqualification to act as magistrate: Sub- 
sect.1, A. (c), &B. Aas 
ide it.—FULLER v. BROWN ; 
pas Ree Ons, 172; 3 New Sess. Cas. 603; 13 
L. T. O. S. 301; 13 J. P. 445. 
79, Interest as master — Prosecution "against 
servant.]—R. v. HOSEASON (1811), 14 East, 605 ; 


104 E. R. 734. 
80. Interest as litigant.}] — R. v. HERTFORD- 


.» No. 45, - 
gar eae a special sessions for 


81, ——.]—(1) At a 
appeals ae a poor rate, the chairman of the 


agistrates, who was himself applt. in one of the 
panes for hearing, took part in the decision of all 
the cases except his own. When his own case 
was called on, he left the bench & went to the 
body of the ct. & conducted the case himself. 
On a rule for a certiorari to bring up all the orders 
for the purpose of quashing them :—Held: the 
chairman, being a litigant in a matter similar to 
the other matters before the ct., was disqualified 
from acting as a justice, & the orders were bad. 

(2) Before the sessions were held, applts. gave 
notice to the clerk of the justices that objection 
would be made ‘“‘ if any justices who were rated 
in Yarmouth heard the appeals.’’ At the hearing 
this objection, & no other, was made, & it was 
overruled by the justices :—Held: applts. were 
not precluded by the form of their notice from 
contending, in support of the rule for a certiorari, 
that the chairman, even if not disqualified by 
reason of his being rated, was disqualified by 
reason of his being himself a litigant: although 
this latter objection was not specifically mentioned 
in the notice, or made before the justices.—R. vw. 
GREAT YARMOUTH JJ. (1882), 8 Q. B. D. 525; 
51 L. J. M. C. 39; 46 J. P. 518; 30 W. Rh. 460, 





D. C. 

Annotations :—As to (1) Refd. R. v. Spedding, cte. JJ. 
(1885), 2 T. L. R. 163; MR. v. Stockport JJ. (1896), 60 
J.P. 552; L. C. C., Ex p. South Metropolitan Gas 


e . 9 R. Vv. 
Co. (1907), 5 L. G. R. 1064. Generally, Mentd. R. v. 
L. C. C., Ex p. AkkKersdyk, Lx p. lermenia, [1892] 1 


Q. B. 190 
82. Interest as riparian owner—Fishery prose- 


cution.]—R. v. SPEDDING, ETC., JJ., No. 120, post. 


B. Bias. 
(a) In General. 


$3. General rule.|!—On an application to the 
licensing justices of a county borough for the 


MAGISTRATES. 


renewal of an old on-licence the justices referred 
the matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), 8. 19, & at a further meeting they 
resolved that a solr. should be instructed to appear 
before the compensation authority & oppose the 
renewal on their behalf. The solr. duly appeared 
& opposed & the compensation authority refused 
the renewal, subject to payment of compensation. 
Three of the justices who sat & voted as members 
of the compensation authority had been parties 
to the resolution of the licensing justices autho- 
rising a solr. to appear on their behalf :—Held : 
the three justices were disqualified from sitting on 
the compensation tribunal on the ground of bias, 
& the decision of the tribunal must be set aside. 

If there is one principle which forms an integral 
part of English law it is that every member of a 
body engaged in a judicial proceeding must be 
able to act judicially ; & it has been held over & 
over again that, if a member of such a body is 
subject to a bias, whether financial or other, in 
favour of or against either party to the dispute 
or is in such a position that a bias must be assumed 
- » ought not to take part in the decision or even 
to sit upon the tribunal (LorD CAvE, C.).— 
FROME UNITED BREWERIES Co. v. Batu JJ., 
[1926] A. C. 586; 95 L. J. K. B. 7380; 1385 L. T. 
482; 90 J. P.121; 42 T.L. R. 571; 24 L.G. BR. 
261, H. L.; revsg. S. C. sub nom. R. v. BATH Com- 
PENSATION AUTHORITY, [1925] 1 K. B. 685, C. A. 

84. Bias must be real—Not merely possible.|— 
Though any pecuniary intcrest, however small, 
in the subject-matter disqualifies a justice from 
acting in a judicial inquiry, the mere possibility 
of bias in favour of one of the parties does not 
ipso facto avoid the justice’s decision; in order 
to have that effect the bias must be shown at 
least to be real. The corpn. of B. were the owners 
of waterworks, & were empowered by statute to 
take the water of certain streams without per- 
mission of the mill-owners, on obtaining a certi- 
ficate of justices that a certain reservoir was 
completed, of a given capacity, & filled with 
water. An application was made to justices 
accordingly, which was opposed by the mill- 
owners ; but after due inquiry the justices granted 
the certificate. Two of the justices were trustees 
of a hospital & friendly society respectively, each 
of which had lent money to the corpn. on bonds 
charging the corporate fund. Neither of the 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (c). 


80 i. Interest as litigant.)— Ex p. 
RYAN (1890), 30 N. B. R. 256.—CAN. 

80 ii. ---The disqualification of 
a justice of the peace arising from an 
action pending against him ccases 
when he has recovered judgment, 
though an execution has issued which 
is unsatisfied —Ez p. RYAN (1890), 
32 N. B. R. 377.—CAN, 

80 iii. -+-If the mere fact of 
existing litigation is relied on as the 
disqualification of a presid justice 
on the ground of bias, the litigation 


ding.—-R. v. Kay, 
1) (1908), 38 








Ez p. Wuson (NO. 
N. B. R. 498.—CAN. 

80 iv. ——-.}—-R. vw. Kay, Ex p. , 
GALLAGHER 1808), 38 N. B. R. 498; 
5 E. L. R. 153.—CAN, 


80 v. R. v. LORRIMER (19093, 

7E. L. R. 117.—CAN, 
yr. Interest as trustees & conser- 
vators of common—FProsecution for tres- 
pass on common.}—Justices being 
trustees & conservators of common, 
cannot adjudicate on a summons for 
trespassing on the common.—R. v. 
(1878), 4 


——,J— 


: t. Interest us licenced auctioneers., 

T'wo of the four convicting justices 
were licenced auctioneers for the 
county, & persisted in sitting after 
objection taken on account of interest, 
though the case might have been dis- 
posed of by one justice :—Held: they 
were disqualified, & in quashing the 
conviction on that und, the ct. 
ordered them to pay the costs.—R. v. 
CHAPMAN (1882), 1 O. R. 582.—CAN. 


a. Magistrate solicitor of husband 
—Hzamination of wife in ca ity of 
magistrate.}—The solr. of the husband, 
being city recorder, was held not to 
be disqualified to take, as & magistrate, 
the examination of a married woman 
for the conveyance “48 ee land.— 

via a arrrna ae Fiten 6 ), 


Noo ee 


ep ai'7T z1 mm BI 


b. Interest as land agent of party.) 
~—Where one of the ons ule tapos sitting 
on the bench was the land agent of a 
party interested in the case the pro- 
c 8 were not thereby invalidated. 

R, v. CORE JJ. (1857), 30 L. T. O. S. 


6. Prosecution ract club — 
Magistrate pepsin club RYAN v. 
STANFORD (1897), 15 N. Z. J. R. 390. 


17 Gr. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a). 


83 i. General rule.J|— A justice is 
disqualified from etbulny in casos where 
he is widely suspected of bias.— 
SHARP v. CAREY (1897), 23 V. L. R. 


248.—AUS 

8% ii. -}-The suspicion of bias 
necessary in order to disqualify a 
magistrate, & to invalidate his decision 
must be supported by circumstances 
which would reasonably warrant a 
considerable number of persons in 
entertaining it.—R. v. MOLESWORTH, 
ee Cask (1898), 23 V. L. R. 582. 





83 iii. ———.}—_GILBERT v. GULLIVER, 
[1918] V. L. R. 185.— AUS. 


88 iv. -}—The function of magis- 
trates in returning for trial is judicial, 
& prohibition will lie if bias or want of 
jurisdiction is established.—R. (Ra) 
v. DAVISON, {1913} 2 I. R. 342.—IR. 


84i. Bias must be real — Not merely 
ossible.J}—AMAR SINGH »v. SAHHA 
sti (1925), I. L. R. 6 Lah. 396.— 


84ii.— ——.]—JIn order to dis- 
qualify a justice from adjudicat on 
the ground of bias, there must & 





Part II.—QUALIFICATIONS AND DISQUALIFICATIONS. 


- tices could by any possibility have any pecu- 
jus interest in these bonds; but the socunity of 
their cestuis que trust would be improved by any- 
thing improving the borough fund, & the granting 
of the certificate would indirectly produce that 
effect, a8 increasing the value of the waterworks. 
There was no area to doubt that the justices 
had acted bond fide:—Held: the justices were 
not disqualified from acting in the granting of 
the certificate.—R. v. RAND (1866), L. R. 1 Q. B. 
230; 7B. & 8. 297; 35 L. J. M.C. 1573 sub nom. 
R. v. RAND, R. v. BRADFORD JJ., 30 J. P. 293. 

Annotations :—Distd. R. v. Meyer 13ia) IQ. B. D. 178. 


Consd. R. v. Farrant (1887), 20 Q. B. ; pld. R. v. 
Cumberland JJ., Hx p. Mid. Ry. (1888), 58 L. 1. 491: 
R. v. Sunderland JJ., [1901] 2 K. B. 357. The whole 


law on the subject veg d pon Aa found laid down in the 

cases of R. v. Rand & R. v. eyer (VAUGHAN WILLIAMS, 

L.J.). Consd. R. v. London pune JJ., Er pn. South 

Metropolitan Gas Co. apne 97 L. T. 716. Refd. R. r. 

M. 3. & L. Ry. (1867), L. R. 2 Q. B. 336; KR. v. Deal 

(Mayor & JJ.), Ez p. ling (1881), 45 L. T. 439; R. v. 

L. C. C., Re Empire Theatre (1894), 71 L. T. 638; KR. 1. 

Middlesex JJ., Ex p. Hendon Union (1908), 6 L. G. Qh. 

739; Frome United Breweries Co. v. Bath JJ., [1926] 

A. C. 586. Mentd. Hayman v. Rugby School (1874), 

]. R. 18 Eq. 28. 

85. ——_— -———.]—-One of those principles which 
must guide a person in a judicial position is 
that he must not be both accusey & judge. If 
there is on a tribunal anybody who is an accuser, 
& who, although he is accuser, acts also as judge, 
his presence on that tribunal is fatal to its juris- 
diction, & it is of no importance that had he been 
absent the decision would have been the same. 
The mere presence of a person who is accuser & 
judge vitiates the decision of the tribunal. ... 
One principle is that anybody is disqualified to 
act on any judicial matter in reference to which 
he had any pecuniary interest or any real bias. 
This is undoubtedly the law, but the bias which 
disqualified must be in connection with the 
litigation in question. It must be a ‘“‘ real bias ’’ in 
the matter itself. The mere possibility of a bias 
will not disqualify (CHARLES, J.).—It. v. LONDON 
JOUNTY COUNCIL, te EMPIRE THEATRE (1894), 
71 L. T. 688; 11 T. L. R. 24; 39 Sol. Jo. 63; 
sub nom. R. v. LONDON CouNTY COUNCIL, Ea p. 
EDWARDES, 15 NH. 66, D. C. 
ae :--Refd. KR. v. Huggins, ke yp. Clancy (1895), 15 


86. Evidence of bias—Justice surveyor of high- 
way — Matter concerning office of surveyor.|—- 
Order of sessions quashed, because it concerned 
one of the justices named in the stile of ct.—Fox- 
HAM TITHING WILTS CASE (1705), 2 Salk. 607; 
Holt, Kk. B. 517; Sett. & Rem. 173; 91 E.R. 514. 


1 Q. B. 467. Refd. Great Charte & Kennington Parishcs 
(1742), 2 Stra. 1173; H. v. Essex JJ. (1816), 5 M. & 8. 


87. Active steps taken by justice—On 
behalf of one party to proceedings.|—-Ex p. CHAM- 


ea R. v. NORFOLK JJ. (1870), 34 J. P. Jo. 








88. —— ——— ——_.]—R. v. CUMBERLAND JJ., 
Ez p- MIDLAND Ry. Co., No. 156, post. 
real likelihood of bias. — PR. (TAVER- 93 iii 


NER) v. TYRONE 8 {1908 21. RK. trate 
eo R. 


763; 437. L. T. 26 
871i. Evidence of bias — Active steps 
y Nghe OA ft 


pone ee el of Ait 
ceedings.)}—R. v. BROWN , 
16 O. R. 41.—CAN. 


il. —~-~,}—-Where a magis- d 
had intimated that he would 

couvict any one charged before him 
of an offence under Canada Teinper- 
ance Act, whether there was any evi- 
dence or not, if he thought in his own 
mind the party so charged was guilty, 
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89. ——- —— -——.]—R. v. Taytor, ETC., 
JJ. & LAIDLER, Le p. VoGWwItt (1898), 14 T. L. BR, 
; 42 Sol. Jo. 235, D. C. 


. Resignation of compan 
directorship — To avoid disqualification.|— R. 4 
Hain Licensine JJ. (1896), 12 T. L. R. 323; 
40 Sol. Jo. 458, D. C. 

Annotations :—Refd. R. v. Sunferland JJ., [1901] 2 K. B. 

357; IR. v. Woodhouse, [1906] 2 K. B. 501. 

91. ——— Membership of interested class.] — 
R. v. RAND, No. 84, ante. 

92 -|—Upon the hearing of a 
summons under M. S. Act, 1854 (c. 120), s. 361, 
a qualified pilot, belonging to the pilotage district 
within which the offence was committed, has, by 
reason of his membership of the class in whose 
interest the proceedings are taken, such an 
interest as will disqualify him from acting as a 
justice, even though by reason of the peculiar 
nature of his employment as a pilot he is not 
brought into competition with unqualified pilots, 
& has consequently no personal interest in the 
conviction.—R. v. Huaains, [1895] 1 Q. B. 563; 
64 L. J. M. ©. 149; 43 W. R. 329; sub nom. R. 
”. ELUGGINS, ETC., GRAVESEND JJ., Ex p. CLANCY, 
72 LL. T. 193; 59 J. P. 104;.11 T. L. R. 205; 
39 Sol. Jo. 234; 7 Asp. M. L. C. 566; 18 Cox, 
C. C. 94; 15 R. 203. 

Annotutions :—Distd. K. v. Burton, Er p. Young, [1897] 

2Q. B. 468; R. v. Suffolk JJ., He p. Mannors (1906), 

2 Konst. Rat. App. 480. 

93. Expression of strong views.|—To en- 
title a person to a rule nisi for a writ of certiorari 
to remove a conviction of him into the High Ct. 
for the purpose of being quashed, it is not enough 
to allege that the justices or one of them had 
strong views on the subject appertaining to the 
offence of which deft. is convicted. Accordingly 
where the affidavits in support of the application 
stated that the chairman of the justices had made 
remarks during the hearing of the summons 
against deft. for driving a motor car at a greater 
speed than twelve miles an hour, which remarks 
were alleged to indicate a strong bias against 
motor cars generally & had also strongly expressed 
his views when similar charges had been before 
the bench on previous occasions, the ct. held this 
was an insufficient ground on which to grant a 
rule nisi for a writ of certiorari to remove the 
conviction into the Ligh Ct.—Hx p. WILDER 
(1902), 66 J. P. 761, D.C. 

94. .|—In this case a rule had been 
granted for certiorari to bring up & quash a con- 
viction for exceeding the speed limit under Motor 
Car Act, 1903 (c. 36), 8s. 9, on the ground that the 
justices showed bias. Appct had stated in his 
affidavit that during the hearing of the summons 
two of the justices had open befure them a book 
containing a record of appct.’s previous con- 
viction. Appct. stated that those two justices 
showed a considerable amount of animation & 
feeling, repeatedly interrupting the proceedings 
with remarks which showed that they were pre- 


Smmcmeneemeny orate, 


ree 

















‘ Expression of personal ill 
will towards defendants. }—R. (DONO- 
GHUE) v. County Cork JJ., [1910] 
I. R. 271.—IR. 

e. —— Action by accused against 
magistrate. }—A bond fide action brought 
by the husband of deft. against a 








BT ti ees es eh ade: a conviction was quashed on the ground stipendiary magistrate, before whom 
BicreL (Sask.), [1920] 2 W. we R. that ene Ay ta oa hares — an information is laid ae Det 
384; 51D. L. R. 7213 32 Can. Crim. GomPerens ne en. L. R. 450; 15 Canada Temperance Act, is 8 t 
Cas. 258.—CAN, oe : ae 47 NSB 556. 22 ote a eC OT aa 

93 i. eras Expression #) stro 4 is : 1117.—CAN. , e ° ° . * 

~~ LR y, KLEMP (1885) 10 0. RCo: Crim. Cos. t. ———,]—An action against & 

3.—CAN, 93 iv. ——- ——.] — R. (O'LEARY) Justice of the peace by a party agatnee 

». COUNTY CoRK JJ. (1911), 45 IL. fb.) whom an information is laid, does no 


03 ii. ee ee 
(1919) 2 ]—-Re BAIN (Man.), 


W. W. R. 709.—CAN. 3.—IR. 


necessarily disqualify the justice.— 
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occupied with evidence not before the ct., & that 
they accused the appct.’s solr. of misleading the 
ct. On its appearing that at the hearing appct. 
had given evidence of a previous conviction 
against him, stating that though on that occasion 
he had been driving a 30 horse-power engine & 
not an 8 horse-power engine as on this occasion 
the evidence against him was precisely the same 
that he had driven his car 220 yards in fifteen 
seconds, t.e., at thirty miles an hour, & that the 
justices were of opinion that appct.’s solr. had 
denied a previous conviction, the rule was dis- 
charged.—R. v. SPARKS, ETC., SURREY JJ. (1909), 
73 J. P. 485, D. C.; previous proceedings, sub nom. 
Ex p. PORTER, 73 J. P. Jo. 836, D. Ge 
Annotation :— Apld. R. v. Hankey JJ. (1910), 55 Sol. Jo. 77. 

95. Suggesting further offence by accused.] 
—Ea p. HICKMAN (1906), 70 J. P. Jo. 66, D. C. 

96. ——— Allegation of previous convictions in 
re aa v. HANKEY JJ. (1910), 55 Sol. Jo. 

7,D.C.° | 

97. Admission of clerk to justices to consulta- 
tion—Bias of clerk.]—Arising out of a collision 
between a motor Vehicle belonging to appct. & 
one belonging to W., a summons was taken out 
by the police against appct. for having driven his 
motor vehicle in a manner dangerous to the 
public. At the hearing of the summons the acting 
clerk to the justices was a member of the firm of 
solrs. who were acting for W. in a claim for 
damages against appct. for injuries received in 
the collision. At the conclusion of the evidence 
the justices retired to consider their decision, the 
acting clerk retiring with them in case they 
should desire to be advised on any point of law. 
The justices convicted appct., & it was stated on 
affidavit that they came to that conclusion with- 
out consulting the acting clerk, who in fact 
abstained from referring to the case :—Held: the 
conviction must be quashed, as it was improper 
for the acting clerk, having regard to his firm’s 
relation to the cage, to be present with the justices 
when they were considering their decision.—R. v. 
Sussex JJ., Ha p. McOarruy, [1924] 1 K. B. 
256; 93 L. J. K. B. 129; 88 J. P. 33 68 Sol. Jo. 
293; 22 L. G. R. 46; sub nom. R. v. Wurst, 
Bz p. McCarruy, 130 L. T. 510; 40 T. L. R. 80; 
27 Cox, C. C. 590, D. CO. 


(6) Membership of Local Authority. 
i. In General. 
98. Whether disqualified—Magistrate a party 
to institution of proceedings—Affliation order— 


Ex p. SCRIBNER (1893), 32 N. B. R. 
175.—CAN. 





the magistrate 

& ——_. . ~For judicial mis- 
conduct—lWrit issued but not actually 
served.}—It. v. BYRON, Hx p. BATSON 
(1906), 37_N. B. R. 383; 1 E. L. R. 
364.—CAN, 


h. 





Magistrate previously super- 
seded in office by accused — com 
muted for trial.|— Re Sruart, Ex p. 
PEEK (1908), 39 N. B. R. 131; 6 


KE. L. R. 274:—CAN, ; 

k. - Signature of petition against 
granting license.}—S a petition 
praying that no license be issued 
to a party subsequently charged with 
an offence against Liquor License 
Act does not disqualify a magistrate 
80 signing from t the charge.— 

77, —. _. . ANBUSKIRK 7 
yea B. R. 335; 4 EL. R ree 


Magist 
44.—SCOT 





BON & Co., 
383.—AUS. 


Cand 


oO. ° 
(1872), 1 P. EH. 


Yr. ———.] — Ex 
32 N. B. R. 249. 
t. ———-.}—R, 
O. R. 540.—CAN. 





L. Magistrate employer of com- 
pane) — The mere circunistance 
hat a trying magistrate is the master 


of the complainunt does not deprive 
of his jurisdiction, 
though it is expedient that such a com- 
plaint should be referred to another 
magistrate—Re Basapa’s PETITION 
(1884), I. L. R. 9 Bom. 172.—IND. 


m. Prosecution of license holders — 
rates members of licensing courts. } 
—GORMAN v. WRIGHT, (1916) &. C. (J.) 


n. Consanguinity. }}--PEPPIN v. GRAY- 
Ltp., (1910) 8. R. Q. 


}—CAMPBELL v. McoINTosn 
I. 423. AN 
—.] — Re HOIIMan 


p. ; 
3 R. & G. 375.—OCAN. 


q. ———.}—-R. v. LANGFoRD (1868), 
15 O. R. 52.—CAN. 


p. 
A 


MAGISTRATES. 


Magistrate ex officio guardian of union.|—-A magis- 
trate residing within a poor law union, is only a 
guardian ex officio under the Poor Law Amend- 
ment Act, while he is acting as such guardian. 

Two magistrates made an order of filiation 
under 2 & 8 Vict. c. 85, upon the complaint of 
the guardians of the T. union. Both the magis- 
trates resided within the T. union, & were 
therefore guardians ez officio of it, & one of them 
was a rated inhabitant of a township within the 
T. union, but not that in favour of which the order 
was made; one of the magistrates had no other 
occasions acted as a guardian ez officio, but neither 
had acted as guardian in anything respecting this 
matter :—Held: the order was good.—R. v. 
CANT (1842), Car. & M. 5213; 2 Mood. O. C. 271 ; 
6 J. P. 248, C. C. R. 

99. —— Information instituted by watch 
committee—Magistrate member of watch com- 
mittee.|—A borough magistrate of a town which 
has a municipal corpn., of the watch com- 
mittee of which he is a member, is not thereby 
disqualified from adjudicating upon an informa- 
tion instituted with the sanction of such watch 
committee, even though the fine imposed in the 
case goes into the borough fund.—R. v. PETTIT- 
MANGIN (1864), 9 L. T. 683; 10 Jur. N.S. 797, n.; 
sub nom. Ex p. PETTITMANGIN, 28 J. P. 87. 


Annotations :—Distd. R. v. Hodgson (1864), 28 J. RP. 484. 
i a v. General Medical Council (1889), 38 
. R. 303. 


100. Prosecution for fouling water- 
course.|—H., the owner of a farm in the parish of 
Edmonton, bounded by the river Lee entered into 
an agreement with the Enfield Local Board of 
Wealth under which H., received the sewage of 
the Enfield district & disposed of it over his 
farm. After a few months disagreements arose, 
& the Enficld Board took legal proceedings against 
H. to enforce the agreement. While these were 
still pending LI. after notice given to the board 
diverted the sewage from his farm through a pipe 
into the old open channel or watercourse in the 
parish of Edmonton through which the sewage 
had been used to flow into the river Lee. On 
this the Edmonton Local Board of Health 
threatened proceedings against the infield Board 
for the nuisance; & the Lee Conservancy took 
out summonses under their Act against H. for 
having opened the pipe into the channel, etc., 
& for continuing the use of it. On the sum- 
monses coming on for hearing M. who was the 
chairman of the Enfield Local Board & had taken 
an active part in its eal sat with three 
other justices on the bench. H. objected to M. 
sitting as a justice but he remained; & H. was 











ere 


a. -}—R. v. Mason (1897), 29 
N.S. R. (17 RR. & G.) 373.—CAN. 

b. jJ—R. v. Biagar, Hx p. 
McKEwewn (1906), 37 N. B. R. 372; 1 
E. L. R. 352.—CAN. 

co. ——.]—R. (MURRAY & WORTLEY) 
® ARMAGH COUNTY JJ. (1915), 49 
I. L. T. 56.—IR 

d. Objection must be made at com- 
mencement of hearing.) — Re Han- 
LAN (1921),64D.L.R.110; 600.1. R. 
20.—CAN. 





PART II. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 


: e. Whether disqualified — Member 

(1878), Of local board—Knforcement of local 
board’s order.}—A member of a Local 
Board of Health is disqualified from 
sitting as a justice to udicate upon 
& pro to enforce an order of 
Victory (1893), such Board.—R. v. Lioyp, Ez p. 
N. GopFrey (1875,1 V.LR.L.1 


Magistrate chairman of 


v. STEELE (1895), 26 


Part II.—QUALIFICATIONS AND DISQUALIFICATIONS. 


convicted in penalties. A rule for a certiorari 
then obtained for the purpose of quashi ithe 
convictions on the around that M. was an inter- 
ested justice. On showing cause M. made affidavit 
that, though he sat on the bench he took no part 
until the other justices had unanimously deter- 
mined to convict H. when he M. proposed a 
mitigation of the penalties & that he did not sign 
the convictions :—Held: M. had such an interest 
as might give him a real bias in the matter; 
consequently, he ought not to have sat as a 
justice & it was immaterial what part he really 
took in the matter.—R. v. MryeErR (1875), 1 
Q. B. D. 173; 34 L. T. 247; 40 J. P. 645; sub 
nom. R. v. HARRISON, 24 W. R. 392. 
Annotations :—Distd. R. v. Alcock, ES: 
37 L. I’. 829. Consd. R. v. fandstoy Psst), 8 Qc B. 3 
383, Apld. R. v. Farrant (1887), 20 Q. B. D. 58. 
R. v. Sunderland JJ., (1901) 2 K. B. 357; R. v. Lanca- 
shire JJ. (1906), 75 L. J. K. B. 1084 R. v. Byles, Hz p. 
> eld. 


Hollidge (1912), 108 L. T. 270 R. v. Huntingdon 
JJ. (1879), 4 Q. B. D. 522; R. v. Deal (Mayor & 33.), 
Kr p. Curling (1881), 45 L. T. 439; MR. v. Lee (1882), 30 
Ww. R. 750; R. v. L. C. CO. kr np. Akkersdyk, Hx p. 
Fermenia, [1892] 1 Q. B. 190; R. vw. L. C. C, Ea p. 
HWdwardes (1894). 15 R. 66; R. v. Huggins, etc., Gravesend 
JJ., Er p. Cl 2L. T. 193; R. v. Budden, 


ancy edad a 
Kerfoot (1896), 45 W. R. 58; Eesti United: Biowerles 
Co. v. Bath JJ., [1926] A. C. 586. Mentd. L. C. C. vw. 
Erith Overseers, L. C. C. v. West Ham Union, L. C. C. v. 
Woolwich Union, L. C. C. v. St. George’s Union (1893), 

Ryde, Rat. App. (1891-93), 382. 

101. —— Prosecution by urban authority 
for infringement of local bye-law.|—R. v. WIN- 
CHESTER JJ. (1882), 46 J. P. Jo. 724, D. C. 

102. ——— To remove obstruction on high- 
way.|—-At a vestry meeting summoned by a 
district surveyor to consider (inter alia) the 
obstruction of a highway by deft., who had 
deposited & left a heap of earth & manure by the 
side of the highway, a justice of the peace moved 
a resolution calling upon deft. to remove the 
heap. Deft. having failed to remove the heap, a 
summons was taken out against him by the 
district surveyor for depositing the heap to the 
obstruction & annoyance of the highway, & for 
failing to remove it after notice. The justice who 
had moved the resolution, & who was a ratepayer 
of the parish, sat & adjudicated with another 
justice upon the summons, & made an order 
directing the heap to be removed & sold, & the 
proceeds of the sale to be applied to the repair of 
the highway :—Held: the justice was disqualified 
from adjudicating upon the summons, for the 
part taken by him in moving the resolution 
alforded ground for a reasonable suspicion of 
bias on his part, though there might not have 
been bias in fact, & upon the further ground that 
as a ratepayer he was pecuniarily interested in 
the result of the summons.—R. v. GAISFORD, 
(1892] 1 Q. B. 381; 61 L. J. M. C. 50; 66 L. T. 
24; 56 J. P. 247, D. C. 








103. ——- ——— To enforce Education Act.}/— 
R. v. GRIFFITHS (1900), Times, May 18, D. ©. 
104. —— Magistrate taking part In making order 


under Act of Parliament—Complaint under order.| 
——Three justices who were members of the town 
council of a borough, & as such had taken an 
active part in the making of an order under the 
Dogs Act, 1871 (c. 56), sat to hear a complaint 
of non-observance of the order :—Held: they had 
no such interest in the subject-matter as to oust 
their. jurisdiction.—R. v. Huntinapon JJ. (1879), 
4Q. B.D. 622; 48 J. P. 767, D.C. 


Consd. R. v. Handsloy (1881), 8 Q. B. D. 383. 


hae (1908), 6 BE. L. R. 257; 39 
N. B. R. 124.—-CAN 


police commissioners. }—The magistrate 
sb not disqualified on the ground of 
as because he was chairman of the 


police comra—R. wv. Kay, # 


TTD 


Ez Pp. 


Consd. | 


, agist 
public library-—Prosecutton for destruc- coT. 
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105. J—A county borough corpn. 
under statutory powers for the improvement of a 
district bought land in the borough, including 
licensed premises, dismantled the premises & put 
caretakers therein with a view to suppressing 
unnecessary licensed premises on payment of 
compensation to the corpn. under Licensing Act, 
1904 (c. 23) At the next annual licensing 
sessions the caretakers, in pursuance of an arrange- 
ment between the corpn. & the justices, applied 
for renewal licenses, some under the Alehouse 
Act, 1828 (c. 61), & some under the Beerhouse 
Act, 1840 (c. 61). The licensing justices pro- 
visionally granted renewal licences subject to a 
reference to quarter sessions, the compensation 
authority under the Licensing Act, 1904 (c. 23), 
s. 1. It was contended that the renewals were 
void because the caretakers were not persons 
keeping or about to keep alehouses under the 
Alehouse Act, 1828 (c. 61), or real resident holders 
& occupiers under the Beerhouse Act, 1840 (c. 61), 
& because some of the justices who granted the 
renewals were members of the corpn. & partics 
to the arrangement :—Held: the justices having 
honestly exercised their discretion é& the trans- 
action being bond fide & for the purpose of carrying 
out the object of the Licensing Act, 1904 (c. 13), 
the renewals were valid.—LEEDS CORPN. U. 
Ryper, [1907] A. ©. 420; 76 L. J. K. B. 1032 ; 
97 L. T. 261; 71 J. P. 484; 23 T. L. R. 721; 
sub nom. LEEDS CoRPN. v. Woopuous®, 51 Sol. Jo. 
716, H. L.; revag. S. C. sub nom. R. v. Woopn- 
HOUSE, [1906] 2 K. B. 501, C. A. 

Annotations :—Consd. Frome United Breweries ¥. Bath JJ., 
[1926] A. C. 586. They [Justices] must use tho impar- 
tiality & fairness which are characteristic of an honest 
judge. It is thus that I understand Lord Loreburn’s 
language in Leeds Corpn. Vv. Ryder (LORD SUMNER) 
Montd. It. v. Jackson (1906), 96 L. T. 773 RB. v. Shann, 
[1910] 2 K. B. 418; QR. v. Walsall Compensation Autho- 
rity, R. v. Walsall Licensing JJ. (1910), 102 L. i Wee We 
R. v. Electricity Comrs., Ex p. Londen Electricity Joint 
Committee Co. (1920), Ltd., [1924] 1K. B. 171. 

106. —-— Presence at meeting called to institute 
proceedings.|—G. was summoned before the 
justices of Truro on Oct. 13, 1883, & convicted 
by them of an offence against the above bye-law, 
& fined £2 2s. & costs. It was proved that G. 
was a captain in the Salvation Army, & on the 
morning of Sunday, Oct. 7; he was in Victoria 
Square, Truro, playing a concertina, & surrounded 
by a large crowd ; that he was requested by the 
superintendent of police to desist from playing 
the concertina, but he refused to do so, the super- 
intendent at the same time telling him that he 
had reasonable cause for asking him to desist, as 
several complaints had been made by the inhabi- 
tants. It was also proved that on many previous 
occasions the Salvation Army had marched 
through the streets, playing musical instruments, 
tambourines & triangles ; that they had been 
frequently cautioned & required to desist, as 
many complaints had been made of their Pro- 
ceedings. On a rule for a certiorari to remove 
the conviction into this ct. :—Held: the mere 
fact of the justices having attended a meeting, 
convened by the superintendent, at which & 
summons was applied for, but refused, did not 
render them interested parties so as to disqualify 
them from afterwards dealing with the case, even 
if at the meeting they had discussed the facts of 
the case.—R. v. POWELL, ETC., Truro JJ. (1884), 
51 L. T. 92; 48 J. eed D. ee era. 

a S—— . Johnson v. Croyaon rpn. > 
ang. ‘B.D. en unro 2 Wataon (1887), 3 TL. R. 445. 
L roperty. }—W1LDRIDGE 

HOO gasow (1807), Paden? 399; 25 


of R.(Ct.o Seas.) 27; 35 Se. L. R. 125, J. 
—§ 
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107. ——— Expression of opinion prior to 
hearing.|—R. v. FERGUSON (1890), 54 J. P. Jo. 
101, D. C. 

Annotation :—Refd. R. v. Howard, etc., Farnham Licensing 
JJ. (1902), 71 L. J. K. B. 754. 

108. ——— Magistrate concerned in negotiations 
—For disposal of licensed premises.]|—An alderman 
of a borough was appointed by the corpn. to be a 
member of a committee to negotiate the disposal 
of certain already licensed premises, the license 
of which subsequently became merged in that of 
other licensed premises, the alderman in question 
ultimately taking part in deciding upon the 
granting of such license. Other objections were 
taken :—Held: the rule obtained to quash the 
order of the justices, on the ground of interest or 
bias, must be dismissed.—R. v. Stockport JJ. 
(1896), 60 J. P. 552, D. C. 

Annotations :—Dbtd. R. v. Sunderland JJ., (1901) 2 K. B. 
357. Ido not myself think that it was correctly decided 
(SMITH, M.R.). eid. I. v. Tempest (1902), 86 L. T. 
585; KR. v. Johnson (1905), 74 L. J. K. B. 585. 

109. Agreement between corporation & 
applicant for license.|—-A municipal corpn. having, 
for the purposes of a street improvement, pur- 
chased certain premises licensed for the sale of 
intoxicating liquors, an agreement was entered 
into between the corpn. & a brewery co. by which 
the co. agreed to pay to the corpn. a sum of 
money, in the event of a license being granted to 
the co. for the sale of intoxicating liquors on 
certain premises belonging to them & the corpn. 
agreed to close the before mentioned licensed 
premises, & not to make, or allow to be made any 
application for a renewal of the license in respect 
of them. 

Certain justices for the borough, who were also 
members of the borough council, had taken an 
active part in the council in support of the pro- 
sia that the above mentioned agreement should 

e entered into by the corpn. These justices 
subsequently sat on the hearing of an application 
to the licensing committee on behalf of the 
brewery co. for a license in respect of their before 
mentioned premises, which was granted. On the 
application to the confirming authority under the 
Licensing Act, 1872 (c. 44), for confirmation of 
the grant of the license to the co. the same justices 
again sat to hear the application which was 
granted. On an application for a certiorari to 
bring up & quash the order confirming the grant 
of the licence :—Held: there being a real likeli- 
hood of bias on the part of the before mentioned 
Justices with regard to the subject-matter of the 
application to the confirming authority, the writ 
of certiorari must be issued.—R. v. SUNDERLAND 
JJ., [1901] 2 K. B. 357; 70 L. J. K. B. 946; 85 
L. T. 183; 65 J. P. 598; 17 T. L. R. 551; 45 
Sol. Jo. 575, C. A. 

Annotations :—Apld. LR. v. Tempest (1902), 86 L. T. 585. 
Consd. Frome United Breweries Co. v. Bath JJ., (1926] 
A. U. 586. Refd. R. v. Johnson, (1905] 2 K. B. 59; R.¢. 
Woodhouse, [1906] 2 K. B. 501. 

110. Application for transfer of license— 
Transfer to benefit of Jocal authority.|An appli- 
cation was made to the licensing committee of 
the borough of T. for the removal of a license to 
aew premises. 


Three of the justices were members of the 


sorough council of T., & one held shares in a 
brewery co. that sold beer within the district. 

A suggestion was made “before the committee 
that if the transfer was granted another license 
vould be given up & certain property would be 
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placed at the ape of the corporation for town 

improvements. The transfer was granted. 

The confirming authority, which included the 
four justices, confirmed the transfer, but the 
offer above stated was withdrawn :—Held: there 
was not any likelihood of bias on the part of the 
three justices who were members of the borough 
council, so as to render the orders made invalid, 
& the orders were not invalid by reason of the 
fact that the fourth justice adjudicated, owing to 
proviso (3) of Licensing Act, 1872 (c. 94), s. 60. 
Secus, where actual bias could be shown in fact 
to exist.—R. v. Tempest (1902), 86 L. T. 585; 
66 J. P. 472; 18 T. L. R. 483; sub nom. R. »v. 
TamwortH JJ., Ex p. CLARKE, 46 Sol. Jo. 360, 
D. C. 

111. ———~ Licensing magistrate sitting on com- 
pensation committee.|—A justice of a borough 
who has been appointed a member of the com- 
mittee of quarter sessions under Licensing Act, 
1904 (c. 23), 8. 5 (5), is not disqualified from acting 
on the question of the refusal of the renewal of a 
license by the fact that he presided at the meeting 
of the licensing justices of the borough at which 
it was decided to refer the question of the renewal 
of that license to quarter sessions under Licensing 
Act, 1904 (c. 23), s. 1 (2).—R. v. CHESHIRE 
LICENSING JJ., Ex p. Kay’s ATLAS BREWERY, 
Lrp., [1906] 1 K. B. 362; 75 L. J. K. B. 290; 
94 L. T. 412; 70 J. P. 172; 54 W. BR. 482; 22 
T. L. R. 238; 50 Sol. Jo. 207, D. C. 

Annotations :—Distd. Frome United Brewerics Co. v. Bath 
JJ., [1928] A. C. 586. Mentd. hk. v. Southampton JJ., 
Ex p. Fuller, Smith & Turner (1906), 94 L. T. 442. 

112. ——.)— FROME UNITED BREWERIES 
Co. vw. BATH JJ., No. 83, ante. 

113. ——~ Membership of neighbouring local 
authority— Assessment committee—Rating appeal. 
—R. v. SuFFOLK JJ., Hz p. MANNERS (1906), 
Konst. Rat. App. 480, D. C. 


Annotations :—Apld. KR. v. London County JJ., Ez p. 
South Metropolitan Gas Co. (1907), 97 L. 'T. 716. Refd. 
It. ». London JJ., Kx p. South Metropolitan Gas Co. 
(1908), 98 L. T. 519. 
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_ —A gas co. appealed to 
the London quarter sessions against the assessment 
of their property in several parishes in the metropolis. 
One of the justices who heard & determined the 
appeals was a member of the borough council & 
chairman of the assessment committee of a 
borough in another Bask of the metropolis which 
was served by a different gas co. :—Held: there 
was no such reasonable suspicion of bias as to 
disqualify the justice for deciding the appeals to 
quarter sessions.—R. v. LONDON JJ., Eau p. 
SoutH METROPOLITAN Gas Co. (1908), 98 L. T. 
619; 72 J. P. 187; 24 T. L. R. 274; 52 Sol. Jo. 
ae Fi 6L. G. R. 324; 2 Konst. Rat. App. 642, 
Annotation :—It. v. Middlesex JJ., Ex p. Hendon Uniou 

(1908), 6 L. G. R. 739, 

115. ——— Appeal against rate—Local authority 
landlords of appellants.|—A tramway co. appealed 
against a poor rate to the Middlesex quarter 
sessions. Some of the justices who were members 
of the ct. of quarter sessions were also members 
of the Middlesex County Council, who were the 
owners of the tramways & had leased them to 
the tramway co. on the terms that the council 
were to receive (inter alia) 45 per cent. of the 
net revenue of the tramway co.:—Held: the 
justices who were members of the county council, 
being mere trustees for the ratepayers, were not 
disqualified from adjudicating by interest & on 
the facts proved the allegation that there would 
be in the minds of reasonable people a possibility 
of bias had not been made out.—R. v. DLKSEX 


Part II.—QvALIFICATIONS AND DISQUALIFICATIONS. 


JJ., Ex p. HENDON UNION ASSESSMENT Com- 
MITTEE (1908), 72 J. P. 251; 652 Sol. Jo. 458; 
6L. G. R. 739; 2 Konst. Rat. App. 754, D. C. 


ii. Statutory Permission to Adjudicate. 


116. What will disqualify— Appearance by 
counsel in proceedings—é& giving evidence.]—Not- 
withstanding Highway Act, 1864 (c. 101), 8s. 46, 
a justice of the peace, who, on the application to 
subtract certain townships, appears by counsel 
& gives evidence to oppose the subtraction, makes 
himself a party to the proceedings, & is not en- 
titled to vote. Such proceedings are judicial & not 
administrative. Qu.: whether the mere giving 
of evidence in such a matter by a justice would 
disentitle him to vote.—R. v. CUMBERLAND JJ. 
(1878), 42 J. P. 361, D. C. 

117. ———_ Instruction of solicitors.) — Frome 
UNITED BREWERIES Co. v. BATH JJ., No. 83, ante. 

118. Active interest—Party to institution 
of proceedings.|—-Public Health Act, 1875 (c. 55), 
s. 258, does not extend to enable a justice, being 
a member of an urban sanitary authority, to 
adjudicate upon a prosecution, which in the 
latter capacity he has been a party to instituting. 
—ht. v. MILLEDGE (1879), 4 Q. B. D. 332; 40 
L. T. 748; 27 W. R. 659; sub nom. R. v. WEY- 
MOUTH JJ.,48 L. J. M. C. 139; 43 J. P. 606, D. C. 


Annotations :—Apld. R. v. Gibbon (1880), 6 Q. B. D. 168. 
Distd. R. v. Deal (Mayor & JJ.), Mr p. Curling (1881), 





45 L. 'T. 439. Consd. R. ve. Handsley (1881), 8§ Q. B. D. 
38335 ll. vw. Powell ee) 48 J. P. 740. Apld. R,. +. 
Gaisford, [1892] 1 Q. B. 381. Refd. R. v. Lee (1882), 
30 W. RR. 750, 








a -]—In the borough of 

Wakefield the sanitary committce of the town 

council, who were the local authority under the 

Public Health Act, 1875, passed a resolution 

directing the town clerk to prosecute S. for 

exposing for sale meat unfit for human food, 
contrary to the provisions of the Act, & at the 
hearing of an information laid in pursuance of 
this resolution S. was convicted before four 
justices of the borough, who imposed a penalty 
upon him. One of the justices was a member of 
the sanitary committee, & had been present at 
the meeting at which the resolution was passed : 

—Held: Public Health Act, 1875 (c. 55), s. 258, 

did not remove the disqualification which attached 

to the justice by reason of his having acted as a 

member of the ripen committee in directing 

the prosecution, & a rule for a certiorari to bring 
up & quash the conviction must be made abso- 

lute.—R. v. LEE (1882), 9 Q. B. D. 394; 47 J. P. 

118; 30 W. R. 750, D. CO. 

Annotations :—-Apld. Kk. v. Henley, [1892] 1 Q. B. 504. 
Refd. R. v. Spedding, etc., JJ. (1885), 2 T. L. BR. 163; 
Rh. v. Bath Compensation Authority, [1925] 1 K. B. 
685; Frome United Breweries Co. v. Bath JJ., (1926) 
A. C. 586. 

120. .|—-A mining co. was con- 
victed under the Salmon Fisheries Act, 1865 
(c. 121), of having polluted the river Greta, by 
justices, one of whom was a riparian owner of the 
river Derwent, of which the Greta is a tributary. 
The same justice, as a conservator of the river 
Derwent, had a year previously been appointed 
by the Conservancy Board a member of a com- 
nittee to investigate whether the mining co. 
used the best practical means of filtering the 
efluent water from their mine & had been party 
to a report that the mining co. had failed to do 
80 :-—Held: the justice had had such an interest 
in the matter as to have disqualificd him from 
adjudicating upon it.—R. v. SPEDDING, ETC., JJ. 
(1885),2 T. L. R. 163; 495. P. Jo. 804, D.C. 

21, —— ——— ———.]—-A justice of the peace, 
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who was also a member of the board of con- 
servators of a fishery district, was present at a 
meeting of the board at which a resolution was 
unanimously passed to take legal proceedings 
against a person for violation of certain provisions 
of the Salmon Fishery Acts; he took no promi- 
nent part in the proceedings, but his name 
appeared as being present at the meeting when 
the resolution authorising the water-bailiff to 
institutg the prosecution was passed. ‘The justice 
afterwards sat with others to hear the charge, & 
the alleged offender was convicted .—Held: the 
disqualification otherwise attaching to the justice 
by reason of his having acted as a member of the 
board at the meeting at which the prosecution 
was authorised was not removed by Salmon 
Iishery Act, 1865 (c. 121), 8. 61, & the conviction 
must, therefore, be quashed.—R. v. HENLEY, 
{1892} 1 Q. B. 504; 61 L. J. M. C. 185; 66 L. T. 
675; 56 J. P. 391; 40 W. R. 883; 86 Sol. Jo. 
233; 17 Cox, C. C. 518, D.C. 

masa :—Distd. R. v. Stockport JJ. (1896), 60 J. P. 








ae onsd. Rt. v. Burton, Hx p. Young, [1897] 2 Q. B. 

122. ——— Mere membership of authority.)— 
R. v. Cant, No. 98, ante. 

123. Authority as _ prosecutor.]— 


Under a local Improvement Act, on an informa- 
tion laid by order of the corpn., who were the 
local board of health, for violating a bye-law in 
deviating from a plan of buildings :—-Held: the 
convicting justices were not disqualified as being 
members of the corpn.—HARRING v. STOCKTON 
CoRPN. (1867), 31 J. P. 420. 

124. .|—By a local Act for the 
improvement of a borough the corpn. was made 
the authority for the execution of the Act, with 
power to direct prosecutions for this purpose. 
An information for an offence under the Act 
having been preferred by an officer on behalf of 
the corpn., a summons was issued upon it by a 
justice, who was also an alderman & member of 
the corpn., but came on for hearing before justices, 
none of whom were connected with the corpn. :-— 
Held: notwithstanding such justices could not 
proceed with the hearing of the summons, for it 
had been issued by one who was virtually prose- 
cutor.—R. v. GIBBON (1880), 6 Q. B. D. 168; 29 
W. RR. 442, D.C. 

Annotation :—N.F. R. v. Handsley (1881), 8 Q. B. D. 383. 


125. .]—Where by statute a 
member of the town council of a borough may 
act as a justice of the peace in matters arising 
under the Act, in order to disqualify him from 
so acting it is not sufficient to show that, as & 
member of the town council, he has a pecuniary 
interest in the result of the information or com- 
plaint, or that the corpn. of which he is a member 
are the prosecutors, but it must be established 
that he has such a substantial interest in the 
result of the hearing as to make it likely that he 
has a real bias in the matter. An officer of a 
corpn. appointed to collect the borough rate 
obtained a summons against a ratepayer in arrear. 
In so doing he acted in the discharge of his duty, 
but on his own responsibility & without con- 
sulting the town council. At the hearing the 
justices dismissed the suinmons, on the ground 
that one of the sitting magistrates being a town 
councillor was thereby disqualified from adjudi- 
cating upon the summons. On motion for a 
mandamus to the justices to hear & adjudicate on 
the summons :—Held: there was no ground for 
supposing either substantial interest or likelihood 
of bias, & consequently no disqualification.—R. 
v. HANDSLEY (1881), 8 Q. B. D. 883; 380 W. R. 
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Sect. 2.— Disqualification to act as magistrate: 


sect. 1, B. (0) w., & (c), C. & D.), 


368 ; sub nom. R. v. HANDSLEY, ETC., BURNLEY JJ., 
Ex p. KinG, 61L. J.M. C.1387; 46 J.P. 119, D.C. 


Annotations :—Apld. R. v. Farrant (1887), 20 Q. B. D. 58. 

Refd. R. v. St. Albans (Bp.) (1882), 9 Q. B. D. 454; RB. 
vw. Henley, ete., JJ. & Hutchings Share 40 W. R. 383; 
Allinson v. General Council of Medical Education & 
Registration (1894), 70 L. T. 471; R.v. Huge », ete., 
Gravesend JJ., Hx p. Clancy (1895), 72 L. T. 193; R.v. 
Halifax JJ., Ex p. Robinson (1912), 76 J. P. 233, 


126. Substantial interest in result of pro- 
ceedings.|—-It. v. HANDSLEY, No. 125, ante. 





(c) Alembership of, or Subscription to Society 
Interested in Proceedings. 


127. Subscription to society by justice—Society 
for Prevention of Cruelty to Animals—Prosecution 
by Society.]|—Appct. had been convicted & fined 
for cruelty to a horse upon the prosecution of an 
officer of the Royal Society for the Prevention of 
Cruelty to Animals. Some of the justices who 
heard the summons & took part in the conviction 
were subscribers to a branch of the socicty which 
received subscriptions in the country, & for- 
warded them to the socicty’s office in London. 
All prosecutions by the society were directed by 
the secretary or committee in London, & no 
subscribers had any authority over or responsi- 
bility for such prosecutions, & the society never 
accepted any part of the penalties inflicted under 
the Cruelty to Animals Prevention Act, 1849 
(c. 92), ss. 2, 18, 21:—Held: there was nothing 
in these facts to create a real bias in the minds of 
the justices which could amount to a disqualifying 
interest.—R. ». Dean (Mayor & JJ.), Ea p. 
CURLING (1881), 45 L. T. 439; 46 J. P. 71; 
30 W. R. 154, D. C. 

Annotation :—Apld. R. v. Burton, Ex p. Young, [1897] 

2Q. B. 468. 

128. Membership of soclety—Association for 
protection of fisherfes—Association directing prose- 
cution.|— Where justices were members of an assocn. 
for the protection of fisheries, & one of them was 
present at a meeting of the assocn., which directed 
fi. to be prosecuted under the Salmon Fishery 
Act, & afterwards joined in convicting H., such 
conviction was held bad, on the ground that the 
justices were interested.—Rt. v. ALLAN (1864), 4 
B. & 8. 915; 33 L. J. M. C. 98; 10 Jur. N. S. 
796; 122 E. R. 702; sub nom. R. v. Honason, 
3 New Rep. 503; 9 L. T. 761; 28 J. P. 484; 
12 W. R. 423. 


Annotations :—Uonsd. Leeson v. Genera] Council of Medical 
Kducation & Registration (1889), 43 Ch. D. 366: R. w. 
Henley, [1892] 1 Q. B. 504; R. v. London County JJ., 
kz p. South Metropolitan Gas Co. (1907), 97 L. I’. 716. 
Refd. Allinson v. Genera] conned or Medical Education 
(ig seni aks Mes ete were ea ek ate cee > KR. v. Huggins (1895), 

43 OW. R. 329; R. v. Burton, Ez p. Young, [1897] 2 Q. B. 
129. ——— Temperance body—Society opposing 

application for renewal of desig ease aaa 

being a member of a temperance ody which is 


opposing the transfer or renewal of a license is 
disqualified from taking part as a licensing justice 








MAGISTRATES. 


in the decision of the question.—R. v. FRASER 
(1893), 9 T. L. R. 618; 87 Sol. Jo. 685; 57 
eal paar - United Breweries Co. v. Bath 
} —e ‘ weries ee 
mak eT T: ] A. G. 586 rORetd. R. v. Howard. ete., Farnham 
Licensing JJ. (1902), 71 L. J. K. B. 754. 


130. |—The renewal of a license 
having been refused by the compensation autho- 
rity by a majority, one of the justices wrote a 
letter to a local paper giving the names of those 
who had voted for & against the granting of the 
renewal, & amongst the latter he gave the name 
of one W. Thereupon W. wrote a letter contra- 
dicting that statement & adding: ‘‘I should be 
nothing Icss than a traitor considering the position 
I hold if I had voted as he states in his letter. 
It appeared that W. had been for many years a 
secretary of a branch of the Order of Rechabites, 
& as a member of that society had signed the 
following declaration: ‘‘ I hereby declare that I 
will abstain from all intoxicating liquors. .— 
will not engage in the traffic of them, but in all 
possible ways will discountenance the use, manu- 
facture, & sale of them.’”’ The Div. Ct. having 
refused an application for an order nist for a 
mandamus to the compensation authority to hear 
& determine the application for the renewal 
according to law, on the ground that there was 
evidence of bias on the part of W. in dealing with 
the application, the Ct. of Appeal granted the 
application & W. filed an affidavit in which he 
stated that having regard to the evidence against 
the renewal of the license he considered & meant 
when he wrote the letter that he would have been 
a traitor to his position as a magistrate if he had 
voted in favour of the renewal, & further that the 
word ‘ position’’ in his letter had no reference 
to his office in the Order of Rechabites :—Held: 
the circumstances were such as to make bias on 
the part of W. so probable that he ought not to 
have taken part in the case, & the order for a 
mandamus should therefore be made absolute.— 
R. ve Haurrax JJ., Ex p. RoBInson (1912), 76 
J.P. 233; 28 T. L. R. 288, C. A. 

Annotation :—Consd. KR. v. Bath Compensation Authority, 

[1925) 1 K. B. 685. 

131. Incorporated Law Society—Prosecu- 
tion by society.|—-On the hearing of a summons 
for falsely pretending to be a solr., contrary to 
Attorneys & Solicitors Act, 1874 (c. 68), 8. 12, a 
magistrate, who was a practising solr., & an 
ordinary member of the Incorporated Law 
Society, sat & adjudicated. The proceedings were 
taken by the council of the Incorporated Law 
Society, who alone had power to direct prose- 
cutions, ordinary members having no control over 
the proceedings of the society. On the argument 
of an order nisi for a certiorari to quash the 
conviction :—Held: the circumstances did not 
show any probability of bias on the part of the 
magistrate, he was not disqualified by his member- 
ship of the Incorporated Law Society, either as 
having a pecuniary interest in the proceedings, or 
as being a prosecutor, & therefore he was justified 
in adjudicating.—R. v. Burton, Ex p. YounNG, 
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+ (CG). 130 iii. peer te act of belong to a temperance 

130 1. Membership of society—Temper- (1808), 12 Man. L. 1 108-CAN  #0elety pledged to the principle of 

ance body.}—If the justice is intereated no licence in any form under any 

in the prosecution, as where he was a 130 iv. ——.}—R.v. Coarest, Circumstances for the sale of liquors to 

member of a Division of the Sons of Zz. DAIGLE (1906), 37 N. B. R. 492; be used as a beve * did not 
Temperance, by which a prosecution 2 E. L. R. 12.—CAN. operate as a disqualification for sitt 


for selling liquor was carried on, he is 
incompetent to try the cause, & a 
SOUS tiniee ge is bad.—R. v. 

ONS 14 N. B. R. P 
15a CAN. )» B. R. (1 Pug.) 


180 v. 
v. COUNTY DUB 
ee 21. KR. 75; 





130 vi. 





130 ii. —— ——-.}—Ez p. Groves 


~———.J—R. (FINDLATER) 
LIN 


fae 


--—GooDaLL vv. 
BUSLAND, [1909] S. C. 1152.—8COT. 


as & member of a censing F 
com v. KNoX, [1913] 8. C. 688.— 


h. ——— Trade protection aasocia- 


RECORDER & JJ., 
37 I. L. T. 202.— 


tion.}—R. (UPRICHARD) v. ARMAGH 
aoe JJ. (1913), 47 I. L. T. 84.— 


Part II.—QUALIFICATIONS AND DISQUALIFICATIONS. 


[1897] 2 Q. B. 468; 66L. J. Q. B. 831; 77 L. 7. 
364; 61 J. P. 727; 46 W. R. 127; 13 T. L. R. 
587; 41 Sol. Jo. 748; 18 Cox, C. C. 647, D.C. 


C. Effect of Presence of Interested Justices. 

1382. Whether decision invalidated—Magistrate 
taking no part in decision.|—-The mere presence on 
the bench of an interested magistrate during part 
of the hearing of an appeal is not sufficient ground 
for setting aside an order of sessions made on such 
hearing, if it be expressly shown that he took no 
part in the hearing, came into ct. for a different 
purpose, & did not in any way influence the 
decision.—R. v. LONDON JJ. (1852), 18 Q. B. 
421; 16 J. P. 297; 118 E. R. 159. 

1 -|—Upon the trial of a parish 
appeal F., one of the justices, who was a rated 
inhabitant of applt. parish, was on the bench 
during the hearing, & in the course of the pro- 
ceedings referred the chairman of the quarter 
sessions to some of the documents put in evidence. 
Upon an observation being made that he was a 
party interested, I’. stated that he should take no 
part in the decision, but he remained in ct. until 
the final decision, which was in favour of applts. 
It was sworn that he did not vote or give any 
opinion upon the question at issue, nor did he 
influence the decision of the other justices present, 
& that if he had not believed that the parties were 
satisfied with his assurance that he would take 
no part, he would have retired from the ct. during 
the trial :—Held : under the above circumstances, 
the order of Sessions was invalid by reason of the 
presence of the interested justice.—R. v. SUFFOLK 
JJ. (1852), 18 Q. B. 416; 21 L. J. M. C. 169; 
19 TL. T. O. S. 107; 16 J. P. 296; 16 Jur. 612; 
118 BK. R. 156. 


Annotations :—Refd. R. v. Middlesex JJ. (1854), 18 J. P. Jo. 
390; R. ». Surrey JJ. (1855), 19 J. P. Jo. 755; R 
Budden, etoe., Kent JJ. (1896), 60 J. VP. 








. Uz 
166. Mentd. 

Hayman v, Rugby School (1874) L. R. 18 Kg. 28. 

134. -}—Upon an appeal against a 
refusal of justices to license an alehouse under the 
9 Geo. 4, c. 61, one of the justices whose decision 
was appealed against was upon the bench, & 
remained there at the time of the decision of the 
ct. dismissing the appeal, which decision the 
chairman declared was unanimous. Upon a 
motion for a certiorari to remove the order of 
sessions into this ct., that the same might be 
quashed on the above ground, the justice deposed 
that he had no recollection of being present : but, 
if so, he took no part in the decision, which latter 
fact was also deposed by the chairman :—ZJleld : 
as it was distinctly sworn that he was so present, 
the ct. was improperly constituted, & the rule 
was made absolute.—R. v. SurrREY JJ. (1805), 
26 L. T. O. S. 89; 1 Jur. N.S. 1138; 4 W. RB. 
86; 19 J. P. Jo. 755. 

135, ——_ J|—R. v. MEYER, No. 100, ante. 

136. ——J—R. v. LoNpDoN County 
CoUNCIL, Re EMPIRE THEATRE, No. 85, ante. 

187, ——-.]—On notice of appeal from 
their refusal to renew or transfer a license, the 
licensing justices of a petty sessional division sent 
& circular to all the justices for the county to say 
that their bench attached so much importance to 
the case that they had instructed counsel to 
appear in support of their decision, & hoped it 
might be convenient to all justices interested in 
licensing matters to attend the hearing of the 


PART II. SECT, 2, SUB-SECT. 1.—0O. 
1321. Whether decision invalidated— 

















agistrate taking no part tn decision. }— 
RUBINOWICN . WILKIE (1897), 23 
V. L. R. 317.—AUS. 


132 ii. —— ——.] — STRANGE UU. 
STRANGE, {1908} V. L. R. 187.—-AUS. 


182 ti. —— —.) — 
OCuRRAN, [1909] V. L. R. 370.—AUS. 
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appeal. In consequence of receiving this circular 
a larger number of magistrates than usual attended 
the hearing. Several justices from the division in 
question, some of whom had participated in the 
decisions appealed against, were also present in 
ct. at the hearing of the appeals, but did not sit 
on the bench during the hearing, & took no part 
judicially or by discussion in the hearing or deter- 
mination. The appeals, after a full hearing, were 
dismissed by a large majority of the votes of the 
Justices taking part in the determination :— 
Held: the mere receipt of the circular, & attending 
in consequence at the hearing, did not show that 
the minds of the justices deciding the appeals 
must necessarily have been biased in favour of 
supporting the decision of the licensing justices, 
& there was no reason to issue a mandamus to the 
quarter sessions to rehear the appeals.—R. v. 
LONDON JJ., Ex p. Kerroor (1896), 60 J. P. 
726; 45 W. R. 58; 13 T. L. R. 2; 41 Sol. Jo. 
13, D.C. 

138. —— .|—On the hearing of a licensing 
appeal at quarter sessions two of the justices, 
whose order was appealed against, were present 
on the bench during the argument, accompanied 
the other justices on their adjoining to consider 
their decision, & had resumed their places on the 
bench when the decision was pronounced. The 
chairman & several of the other justices, including 
the two justices in question, stated on affidavit 
that the latter had taken no part in the hearing 
of the appeal or in influencing or arriving at the 
decision :—Held: the mere presence on the 
bench of the two disqualified justices rendered 
the constitution of the ct. of quarter sessions 
irregular, & its order must be set aside.—R. v. 
LANCASHIRE JJ. (1906), 75 L. J. K. B. 198; 94 
L. T. 481; 70 J. P. 337, D. C. 

Annotation :~-~Refd. IR. v. Byles, Er yp. Hollidge (1912), 

108 L. 'T. 270. 


139. Communication with other 
magistrates.|—R. v. HERTFORDSHIRE JJ., No. 45, 
ante. 

140. |—Upon the hearing of 
an information against a builder for breach of a 
byelaw of an urban district council, the chairman 
of the council being ez officio a county justice, sat 
in ct. close in front of the bench, next to the solr. 
for the prosecution, in a place usually occupied 
by witnesses, but only very slightly lower than 
the level of the bench & divided off hy a low 
screen. Whilst sitting there a note was passed 
down to him from the bench by the adjudicating 
justices, on which he wrote & passed back an 
answer. Deft. was convicted. On a rule nise 
for a certiorari to quash the conviction, it being 
proved that the contents of the note & answer 
did not have & could not have had any influence 
on the decision, & other charges against the 
justice of conduct influencing the decision having 
broken down on the facts :—Held: the rule must 
be discharged, but without costs.—R. v. BUDDEN, 
ETC., KenT JJ. (1896), 60 J. P. 166, D. C. 




















D. Magistrate as Witness. 


141. Whether disqualified from adjudicating — 
General rule.|—Before the hearing of a summons 
for encroachment on a highway, informant served 
one of the bench of justices with a supcoena to 
produce a charter which was supposed to show 

eee elie Pk Sinise mime oe eae 

PART II. SECT. 2, SUB-SECT. 1.—-D. 
141i. Whether disqualified from 
adjudicating—General rule.}—Where & 


justice of the peace commences the 


Mn AUBL trial of a civil suit, but is unable to 
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Sect. 2.—Disqualification to act as magistrate: Sub- 
sect. 1, D. & E.; sub-sect. 2.] 


that a place was a market town. The justice had 
previously offered the document, & had no interest 
whatever in the matter, & though objected to as 
disqualified, sat & adjudicated :—Held: the mere 
fact of a justice being a witness was not neces- 
sarily a disqualification for adjudicating, & rule 
for certiorari discharged with costs.—R. v. TOOKE 
(1884), 48 J. P. 661; 32 W. R. 753, D. C. 

142. ——— Application for subtraction from high- 
way district—Highway Act, 1864 (c. 101), s. 46.] 
—R.v. CUMBERLAND JJ., No. 116, ante. 

143. ——— Magistrate having made affidavit in 
previous action.|—-Appct., a commoner of Epping 
Forest, who objected to the proceedings of the 
corpn. of London, as owners of the forest, removed 
& destroyed their notice boards & gave them 
warning that he should remove their fences & 
other obstructions. The corpn. promptly com- 
menced an action against him & obtained an 
injunction to restrain him from carrying out 
his threats. They also summoned him under 
Mutinous Damage Act, 1881 (c. 97), s. 52, for 
destroying their boards. At the hearing of the 
summons before two justices, appct. objected to 
one of them on the ground that he was disqualified 
by interest in adjudicating on the summons. 
This justice had made an affidavit on behalf of 
the corpn. in the action, in which he stated that 
he was a commoner, & that the corpn. had by 
their proceedings rendered the forest better 
fitted for the use of the commoners & the public : 
—Held: the justice was not disqualified from 
adjudicating on this summons.—R. v. ALCOCK, 
me CHILTON (1878), 37 L. T. 820; 42 J. P. 311, 


«innotations :-— Reid. R. v. Deal (Mayor & JJ.), Hx p. 
Curling (1881), 45 L. T. 489; R. we. L. C. C., Re Empire 
Theatre (1894), 71 L. T. 638. 

144. Magistrate subpcenaed as witness.|— 

R. v. FARRANT, No. 52, ante. 

45. Magistrate a witness at previous 
hearing.)—At the sitting of the compensation 
authority of the borough of C. as to the question 
of the renewal of the license of a certain public- 
house which had been referred to the compensa- 
tion authority by the licensing committee of the 
borough on the ground that the said public-house 
was not required for the particular neighbourhood 
in which it was situated, a majority of the members 
of the compensation authority, who had also sat 
on the licensing committee, refused to grant a 
renewal of the license. At the same sitting, how- 
ever, of the compensation authority, but some 
time later, the case was reopened, & one of the 
majority of the justices who had sat at the first 
hearing gave evidence, but took no part in the 
adjudication as to the question of the renewal of 
the license on this second hearing. The justices 
again refused to renew the license :—Held: how- 
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ever regrettable it might be for a justice to give 
evidence in the manner above stated, there was 
nothing in law to render such evidence inadmis- 
sible, &, ag there was evidence upon which the 
justices could legally arrive at their decision, 
whether the evidence of the justice was taken 
into consideration or not, there was nothing in 
Jud. Act, 1894 (c. 16), 8s. 2, which genta the 
High Ct. to interfere with such decision.— 
MITCHELL v. CROYDON JJ. (1914), 111 L. T. 632 ; 
718 J. P. 385; 30 T. L. R. 526, D. C. 

Annotation :—Refd. KR. v. Bath Compensation Authority, 

(1925) 1 K. B. 685. 

146. Magistrate taking no part in decision— 
Whether order void.]|——Upon the trial of a parish 
appeal, C., one of the justices, not a ratepayer, 
was summoned as a witness, & sat upon the 
bench, & in the course of the proceedings sug- 
gested audibly certain facts to the chairman :— 
Held: the order in sessions was good, as it did 
not appear that C. had acted judicially, or done 
more than a witness might properly do.—R. v. 
MIDDLESEX JJ. (1854), 2 W. R. 459; 18 J. P. Jo. 
390, D. C. 

E. Waiver of Objection. 

147. What amounts to waiver—Interest known 
to party—Or attorney.|—The surveyor of the roads 
directed trestles to be put at intervals on either 
side of the road, on which fresh granite had been 
laid, to confine the traffic to a particular part of 
it. <A. drove his carriage against the trestles to 
knock them down, in alleged assertion of a right, 
he deeming the surveyor to have no power so to 
put the trestles for this object. ne of the 
trestles was injured, and on a summons against 
A., under the Malicious Trespass Act, the justices 
convicted & fined A. 1s. By a local Act the 
justices were made vestrymen, & so became 
interested in the property in the trestles & also 
in the fine Held. : the justices had jurisdiction 
to convict; & in order to obtain a certiorari to 
quash the conviction on the ground of the justices 
being interested, the party should show on the 
face of his affidavits that neither he, nor his 
advocate before the justices, knew of the objection 
at the time of the hearing.—R. v. RicHMOND, 
SuRREY JJ. (1860), 2 L. T. 373; 24 J. P. 422; 
8 Cox, C. C. 314. 

148. ——— ——— Objection made & overruled.|— 
R. v. GREAT YARMOUTH JJ., No. 81, ante. 

149. No objection made at time.|—-R. v. 
CAMBRIDGESHIRE JJ., Hx p. STEEPLE MORDEN 
OVERSEERS, No. 57, ante. 

150. —— |}$—R. v. RisHTON (INHABI- 
TANTS) (1813), 1 Q. B. 480; 10 L. J. M. C. 103, n. ; 
113 E. R. 1217; sub nom. R. v. WINCHESTER, 


cited in 5 Jur. at p. 869. 
a ee R. v. Cheltenham Comrs. 


151. —— Objection cannot be made later.) 
—K. v. CHELTENHAM Comrs., No. 72, ante. 








(1841), 1 








proceed, becauso he is required as a 
witness, & another justice is called upon 
to try the cause, he must continue tho 
proceedings to the end of the suit: the 
first justice has no further jurisdiction. 
~—-SUMNER v. MCMonaGLi (1864), 11 
N. R. (6 All.) 203.—CAN, 

141 ii. .}+~-The calling of a 
magistrate sitting ae & case ve a 
witness does not of itself disqualify 
him from further acting in the case.—- 
red SPROULE (1887), 14 O. R. 375.— 


144i. Magistrate subpanaed as 
buiness, }—Where a justice, after issuing 
uminons in @ civil suit, is subpoenacd 
i & witness, & another justice tries 
he cause, the latter justice must sign 











the judgment & issue execution.— 
KNOX v. NOBLE (1889), 28 N. B. R. 
34,.—CAN. 


k. —— Evidence immaterial.J—R. 
(DONNELLY) v. TYRONE COUNTY JJ. 
(1910), 44 I. L. T. 264.—IR. 


1. Magistrate holding local 
investigation.}—Where a magistrate, 
in whose ct. a complaint of rioting & 
inischief had been filed, made a personal 
inspection of the locus in i—Held: 
by so doing he had made himself a 
witness in the case, & had thereby 
rendered himself incompetent to try 

——R. ve. MANIKAM (1896), I. L. RR. 
19 Mad. 263.—IND. 


m. ——,]—A magistrate by 








going to view a place for the purpose 
of understanding the evidence, docs 
not thereby make himself a witness in 
the case, & render himself disqualificd 
from trying it.—MRe LAL’8s PETITION 
(1897), 1. L. R. 19 All. 302.—IND. 


PART Il. SECT. 2, SUB-SECT. 1.—E. 


149i. What amounts lo waiver—No 
objection made at time.J—R. (GIANTS’ 
CAUSEWAY, ETC. TRAMWAY CO.) 2%. 
ri hhaes County JJ., [1895] 2 I. kh. 


149 ii. ——- —_—-. }—R.. (HARRINGTON) 
v. CLARE COUNTY CoURT JUDGE 
eae JJ., (1918) 2 I. R. 116, 580.— 


Part I].—QvaLIFIcATIONS AND DISQUALIFICATIONS. 








152. —. .J|—R. v. RICHMOND, SuR- 
REY JJ., No. 147, ante. 
158. -}—An order of justices 











will not be removed by certiorari on the ground 
of sae ger gai et of some of the justices on the 
ground of interest, unless the affidavits show 
distinctly that the objecting party not only did 
not know of the disqualifying matter at the time 
of the hearing, but also that he did nothing by 
way of acquiescing in the jurisdiction.—Ez p. 
ILCHESTER PARISH (1861), 25 J. P. 56. 

154. -.|—W. having applied to 
the licensing justices for a license for a new hotel, 
& the three justices who were sitting having 
refused it, afterwards applied to the ct. for a 
mandamus to have the case heard again on the 
ground that B., one of the justices, was interested 
as owner in one of the licensed houses near the 
proposed hotel. The affidavits showed that B.’s 
wife had succeeded to the licensed house, & was 
tenant for life, but it was a small house without 
hotel accommodation, & not likely to be injured by 
the new license being granted :—Held: a man- 
damus could not be granted because the decision 
not having been set aside or quashed on certiorari, 











the case could not be heard again; & if a certio-— 


rari were applied for, the affidavit ought to state 
that the party applying & his solr. did not know 
at the time that one of the justices was interested. 
—R. v. Kent JJ. (1880), 44 J. P. 298. 

155. .|—When a case is heard 
before a ct. of summary jurisdiction, deft. or his 
solr. must take objection to the presence on the 
bench of any justice who is alleged to have an 
interest in the subject-matter of the case, if he is 
aware of the existence of such interest, before the 
merits of the same are gone into. If deft., or his 
solr., fails to take such objection & is afterwards 
convicted, he cannot then come to the Div. Ct. 
& obtain a writ of certiorari to quash the conviction 
on the ground that one of the justices had an 
interest in the matter which was before the court 
of summary jurisdiction. His failure to take the 
objection is fatal—R. v. Bytes, Hz p. HOLLIDGE 
(1912), 108 L. T. 270; 77 J. P. 40; 23 Cox, C. C. 
314, D.C. 

156. ——— Waiver as to known interest only.|— 
Where a justice of the peace is shown to have 
taken an active part in defending an appeal 
against a decision of which he approves, but to 
which he was no party, he is disqualified on the 
ground of probability of bias from taking part in 
deciding the appeal. 

A magistrate, an ex officio member of a board 
of guardians, took an active part in defending an 
appeal which a railway co. brought against the 
decision of an assessment committee in respect of 
the rating of their property in a particular parish, 
& voted that the costs of the assessment committee 
in defending the appeal should be defrayed by his 
board of guardians. When the appeal came on 
to be heard at quarter sessions, he mentioned that 
he was an ex officio member of the board of 
guardians, & offered to retire from the bench, 
but did not mention that he had taken an active 
part in the proceedings connected with the rating 
of the railway co., or its appeal against the 
decision of the assessment committee, which was 
adverse to the co.; & he was allowed to take 
part in the adjudication on the understanding 
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before appointment, as require 


301 


that he was merely an ez officio guardian, & had 
in no way interested himself in the subject 
matter of the appeal. The ct. of quarter sessions 
made an order affirming the decision of the assess- 
ment committee :—Held: the previous conduct 
of the magistrate showed that he was or was 
likely to be swayed by a real bias in the matter, 
& therefore the proceedings of the court of quarter 
sessions were irregular, & the order of the ct. 
ought to be quashed.—-R. v. CUMBERLAND JJ., 
Ex p. Mipuanp Ry. Co. (1888), 58 L. T. 491; 
52 J. P. 502; 4T. L. R. 294, D. Cc. 

Annotation :—Consd. R. v. Sunderland JJ., [1901] 2 K. B. 


157. Effect of waiver on power of justice.|— 
Railway Clauses Consolidation Act, 1845 (c. 20), 
s. 58, enacts that any question as to damage done 
to a road by a railway co. in making the railway, 
or as to the repair thereof by them, shall be referred 
to the determination of two justices; & such 
justices may direct such repairs to be made in 
the state of such road, in respect of the damage 
done by the co., & within such period as they 
think reasonable, & may impose on the co., for 
not carrying into effect such repairs, any penalty 
not exceeding £5 per day as to such justices shall 
seem just. Sect. 3 enacts that the word ‘‘ justice ”’ 
shall mean justice of the peace acting for the 
county, city, borough, etc., or place where the 
matter requiring the cognisance of any such 
justice shall arise, & who shall not be interested 
in the matter :—-Held: (1) the definition in sect. 3 
did not render a justice of the peace who was 
interested incompetent to act if the party knowing 
that he was interested assented to his acting. 
(2) Semble: the objection to one of the justices 
on the ground of interest having been waived on 
the hearing of the original information, he might 
act in enforcing an order then made.— WAKEFIELD 
Loca Boarp oF HEALTH v. West Ripina & 
GrimMsBy Ry. Co. (1865), L. R. 1 Q. B. 843 6 
B. & S. 794; 35 L. J. M. C. 69; 13 L. T. 590; 
30 J. P. 20; 12 Jur. N.S. 160; 14 W. R. 100; 
10 Cox, O. C. 162; 122 EB. R. 1386; subsequent 
proceedings, sub nom. BR. v. RAwson (18866), 6 
B. & 8. 802. 

Anan :—As to (1) Refd. Muir v. Hore (1877), 47 L. J. 


SuB-sEcT. 2.—SPECIAL STATUTORY 
DISQUALIFICATION. 

458. Prosecution under Hosiery Act, 1843 (c. 40) 
—Disqualification not known—Certiorarl granted. | 
—A. was convicted for having woollen materials 
suspected to have been embezzled on his premises 5 
he applied for & obtained a case for the opinion 
of the ct., which was in due course entered in the 
Crown paper; he afterwards, but before the 
argument of the case, ascertained that the con- 
victing justices were connected with the woollen 
trade, contrary to above Act, s. 25. Under the 
above circumstances the ct. granted a rule nise 
for a certiorari, to be heard at the same time as the 
special case.—R. v. ARMITAGE, ETC., WEST RIDING 
oF YORKSHIRE JJ. (1860), 2 L. T. 459. 

459. Prosecution under Coal Mines Act, 1911 
(c. 50)—Disqualification not known— equittal— 
Certiorari not granted.|—-T'wo miners w€ charged 
before justicessitting as a ct. of summary jurisdiction 


—-—.] 


Mrap v. ALLAN 


jo Ez 
ae (1914), 14. KB. L. R. 505.— 


oO. a r, 
b (P. E. L.) 
: N. 


practi Sarda e g Tzten at | Conta trim asking buch bY, wi 

A mg or two years.) | ven m ac . hk. uit 
A person who is appointed a stipendia of prohibition.—Re ALLEN (P. E. I.) p. Stipendiary | magistr sitting 
magia te, who has not been & practis- (1944), 14 KE. L. R. 27 San. as ordinary magistrate — With other 
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_... 2. Sect. 3. 

Sub,sects. 1, 2,3 & 4, A., B. & 
ith anoffence under above Act,s. 7 4, alleged to have 
been moeiiticd in a mine. The information was 
dismissed. One of the magistrates who formed 
the ct. was a person employed in a mine within 


the meaning of above Act, s. 103 (2), but this 
fact was not known to the prosecutor at the time 
-f 422. O27 Cae & ha AIA nat annaaont to this 


an ene ee 


magistrate acting as a member of the ct. 

On an application for a certiorari to quash the 
order dismissing the information :—Held: as 
defts. had been acquitted of the offence charged 
against them, a certiorari to quash the proceedings 
ought not to be granted.—H. v. Srmpson, [1914] 
1K. B. 66; sub nom. R. v. Soapson, Ea p. SmirTu- 
son, 83 L. J. K. B. 283; 110 L. T. 67; 78 J. P. 
55; 30 T. L. R. 31; 58 Sol. Jo. 99; 23 Cox, 
C. C. 739, D. C.. 

Annotation :-—Refd. Haynes v. Davis, [1915] 1 K. B. 332. 

Licensing Act, 1872 (c. 94).|—-See INTOXICATING 
Liquors, Vol. XXX., p. 24, Nos. 151-156. 


Sect. 3.—WHAT OFFICES MAGISTRATE MAY 
HOLD. 


160. County treasurer.|—-The ground upon 
which it has been held, that the acceptance of a 
second office, incompatible with one already held, 
vacates the first, is an implied surrender on the 
part of the appointee, & an acceptance by the 
person or body appointing, of such surrender, 
An officer, therefore, cannot avoid his office, by 
accepting another incompatible with it, unless 
his office be such as he could determine by his 


._ or if the concurrence of another 


AD LUUYUMCU, Ussewny ween eee aes 


er to accept the surrender or amove from the 
nie office, Sonu in the new appointment. Deft., 
an alderman & justice of the peace, by virtue of 
his office, of the city of Norwich & county of the 
same city, was appointed by the mayor & aldermen, 
in sessions assembled, to be treasurer of the city 
& county thereof; by County Rates Acts 1738 
(c. 29) & 1814 (c. 51), the treasurer 1s to give 
security to the justices at sessions, who are to 
fix his salary, to admit, to allow, & to Paras 
his accounts; & the offices were admitted to 
be incompatible :—Held: (1) as the mayor & 
aldermen, when they appointed him treasurer 
were acting as justices, & not in their corporate 
capacity deft. did not, by accepting the office of 
treasurer, vacate that of alderman ; although, 
u.: if he fill the former office in conjunction with 
tie latter, if it would not be ground of amotion ; 
(2) was incapable of being appointed; & no 
Justice of Peace was capable within his district.— 
R. v. PATTESON (1832), 4 B. & Ad. 9; 1 Nev. & 
M. K. B. 612; 1 Nev. & M. M. C. 488; 2 L. J. 

K. B. 33; 110 EB. R. 358. S| 
(1840), 4 


Annotations :—As to (1) Expld. R. v. Cheshire JJ. 
J. P. 122. Consd. Worth v. Newton (1854), 10 Exch. 


247. Refd. Arkwright v. Cantrell (1837), 7 Ad. & El. 
565; Davis v. Pembrokeshire JJ. (1881), 7 Q. B. D. 513; 


R. v. Douglas (1897), 46 W. R. 377. 

161. Vestryman.|—An inhabitant may be a 
member of a select vestry, although he be a 
magistrate acting within the parish.—R. v. KENT 
JJ., Ex p. TENTERDEN SELECT VESTRY (1834), 4 
Nev. & M. K. B. 299; 2 Nev. & M. M. C. 506; 


4L.J.M.C. 7. 
162. Clerk to justices.]--R. v. Douauas, No. 


42, ante. 


Part Ill—Liability of Magistrates. 


Sect. 1.—ACTION. 
See Pusuic AUTHORITIES. 


SECT. 2.—CRIMINAL INFORMATION. 
SUB-sECT. 1.—By Wuat Court GRANTED. 


168. Court of King’s Bench./—Ezx ». Rook 
(1736), 2 Atk. 2; 26 E. R. 398, t O. . 


SUB-SECT. 2.—WuHo May Fite. 
re C. O. R., 1906, r. 35. 
orney-General.|—See CrimMInAL Law, Vol. 
XIV., p. 349, No. 3657. ‘i 
aon ae Oe vacancy of Attorney- 
reneral’s office.|—See CrimInAL LAW : ; 
. 849, No. 3657. Bierce 


Attorney-General for Duchy of Lancaster.]— 
See CRIMINAL LAW, Vol. XIV., p. 349, No. 3658. 

164. Private person—Only in cases of public im- 
portance. |—The ct. will grant a rule for a criminal in- 
formation, on the sole testimony of a particeps 
criminis, uncontradicted, where the offence is 
against the public interests, as bribery in the 
election of an alderman, who will, by virtue of 
the office, be a justice of peace.—R. v. STEWARD 
(1831),2 B. & Ad. 12; 109 BE. R. 1048; sub nom. 
R. v. TURNER, 9 L. J. O. S. K. B. 148. 

165. _——.|—R. v. WINCHELSEA (LORD) 
(1865), cited in Halsbury’s Laws of England, Vol. 


XIX., p. 558. 

Annotation :—Refd. R. v. Labouchere (1884), 12 Q. B. D. 
166. ——— With leave of court—On application 

in open court.|—-R. v. WINCHELSEA (LORD) (1865), 


cited in Halsbury’s Laws of England, Vol. XIX., 





p. 558. 
Annotation :—Relfd. R. v. Labouchere (1884), 12 Q. B. D. 


accepts the office of clerk of the peace 


ustices.}—ly v. GRAUAM (1885), 6 with the ma 

J : “oe yor & try an assault.— 

ft & re 4555 6C.L. T. 537.-—CAN. a dy Hueury (1864), 11 N. B. R. & clerk of the county ot. is not dis- 
q. Slatutory stipulation for trial (6 All.) 59.—CAN. qualified from trying an offence charged 
{ oe & alderman.}—Under 26 r. Property qualification.}] — Wrir Under the Liquor License Act, on the 
ct. ©. 33, which requirce all offences v. Sauy1H (1892), 19 A. R. 433.—-CAN, ground that tho offices are incom- 

committed in F., & punishable by ° atible—R. vv. LANT, 2x pp. 

the tecoe action, to be tried betore PAR ORNEAULT, Kz Fa TARDIFF (1906), 2 

of the pence forthe county, while net $. Clerk of pease cok wa Town clerk) — Ft. Monn 

- Clerk of peace & clerk of count a. Town clerk.) — R. «. MURRA 
an alderman has no juriadiction to alt court.j—A justice of the see who (1906), 2 EB. L. R. 40.—-CAN. ie 


Part II].—Liasitrry or MAGISTRATEs. 


SuB-SECT. 8.— NATURE OF COMPLAINT. 


See C. O. R., 1906, r. 36. 

167. Must relate to conduct of magistrate as 
such.|—Where an assault is committed by a 
magistrate on an attorney several days after he 
had conducted certain proceedings against such 
magistrate, this ct. will not grant a rule for a 
criminal information, inasmuch as the breach of 
the peace has not been qud magistrate, but will 
leave the party to the remedies by indictment or 
action.—R. v. ARROWSMITH (1843), 2 Dowl. N. S. 
704; sub nom. Ex p. LEE, 7 Jur. 441. 


SUB-SECT. 4.—GROUNDS FOR GRANTING. 
A. In General. 


168. Mere irregularity.]}—R. v. NICHOLLS (1724), 
8 Mod. Rep. 337; 88 HE. R. 241. 

169. -.|—ANON. (1728), 1 Barn. K. B. 116; 
94 KE. R. 81. 

170. ——.|—R. v. AvsTIN (17382), 2 Barn. 
K. B. 203; 94 EB. R. 450. 

171. .|—A justice of the peace cannot be 
criminally proceeded against for a mere irregularity. 
—R. v. FIELDING (1759), as reported in 2 Burr. 
719; 97 B. R. 531. 

172 |—The ct. refused a criminal in- 
formation against a magistrate for returning to a 
writ of certiorari a conviction of a party in another 
& more formal shape than that in which it was 
first drawn up, & of which a copy had been 
delivered to the party convicted by the magistrate’s 
clerk ; the conviction returned being warranted 
by the facts.—R. v. BARKER (1801), 1 Hast, 186; 
102 KH. R. 73. . 

Annotations :—Refd. Chaney v. Payne (1841), 1 Q. B. 712. 

Mentd. R. v. Cheshire JJ. (1833), 2 L. J. M. C. 95. 

178. .|—R. v. LipscoMBE, Lx p. BIGGINS, 
No. 207, post. 

174. Mere mistake.|—R. v. TaAytor (1730), 1 
Barn. K. B. 346; 94 E. R. 233. 

175. ——.]—R. v. Eyres (1733), 2 Barn. K. B. 
250; 94 BE. R. 481. 

176. ——.]—RH. v. Youna (1758), 1 Burr. 556 ; 
97 E. QR. 447. 

ONT :—Consd. Sharpe v. Wakefield (1888), 21 


. 2B. 66. Mentd. R. v. Peters, Cavil v. Burnaford 
Sea 1 Burr. 568; Kennedy v. Hilliard (1859), 1 L. T. 


177. J}—This ct. will never grant an in- 
formation against a justice of peace for a mere 
error of judgment (DENISON, J.).—R. v. Cox 
(1759), 2 Burr. 785; 97 E. R. 562. 


Annotations :—Mentd. R. v. Younger (1793), 5 Term Rep. 
449; Bullen v. Ward (1905), 74 L. J. K. B. 916. 


178. -|] — Wherever magistrates act up- 
rightly though they mistake the law, no informa- 
tion will be granted against them.—R. v. JACKSON 
(1787), 1 Term Rep. 653 ; 99 EB. R. 1302. 
Annotation :—Mentd. Re Leak (1829), 3 Y. & J. 46. 

179. -]—(1) An attorney has no right to 
be present on the hearing of an information on 
the game laws, & therefore where an attorney for 
deft. was excluded by the magistrates from the 
justice room, the ct. refused a criminal information 
against the magistrate on that ground. (2) An 
error in the proceedings before magistrates is no 
ground for a criminal information ; & the ct. will 
not interfere against them, unless they have acted 
ial —R. v. STAFFORDSHIRE JJ. (1819), 1 

it. ; 


Annotation :—As8 to 
Dow. & Ry. K. B. 
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b. Unfuatifiable conduct.) — If the 
conduct of prosecutor has been blam- 























fi) Refd. Cox v. Coleridge (1822), 2 





information 
nis instance ; 


R. v. JACKSON (1773), Lofft, 147; 98 


able the ct. will not grant a criminal 
ainst a magistrate at 
ut if the conduct of the 
magistrate is not justifiable, the rule 
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180. R. v. Borron, No. 198 
181. _ -R. v. Bapaer, No. 203, ony 
-.J—( 1) Misconduct in his office may 


magistrate amenable to a criminal 

_-, though he be not actuated by motives 

of pecuniary interest or personal malice, as, if he 
gives way to passion so as clearly to interfere with 
the due administration of justice ; (2) but a mere 
display of ill humour, or an error of judgment, 
such as the omission to administer an oath, or to 
give a caution to a dying man before taking his 
examination, will not induce the ct. to interfere,— 


R ae Wa nmmaae S1TOPRN SN 19a 7 rw 


183. Mere display of ill humour.)—R. v. - 
TON, No. 182, ante. vanes 


B. Flagrant Misconduct. 


_ 184. Justices acting in sessions..—No informa- 
tion against justices acting in sessions unless in 
very flagrant cases.—R. v. SEAFORD JJ. (1763), 1 
Wm. Bl. 482; 96 E. R. 246. 


C. Illegal or Corrupt Motive. 


185. Information granted.]|—The ct. will not 
grant an information against a mayor for neglecting 
to hold a sessions, unless the neglect was wilful & 
corrupt.—R. v. HALFORD (1733), 7 Mod. Rep. 193 ; 
Ridg. temp. HI. 31; 87 E. R. 1184. 

186. .|—Although the conduct of a magis- 
trate be not strictly legal, yet an information will 
not be granted, unless oppression was intended.— 
R. v. BIGAMAN (1738), Ridg. temp. H. 157; 7 
Mod. Rep. 321; 27 K. R. 789. 

187. .|—An information is not to be 
granted against a justice of the peace, unless he has 
acted from a corrupt or partial motive.—R. v. 
RYE Coren. JJ. (1752), Say. 25; 96 BE. R. 791. 

188. ——.]—R. v. YounNGe (1758), 1 Burr. 556; 
97 BE. RR. 447. 

Annotations :—Consd. Sharpe v. Wakefield (1888), 21 

Q. B.D. 66. Refd. R. v. Peters, Cavil v. Burnaford (1758), 

1 Burr. 568; Kennedy v. Hilliard (1859), 1 L. T. 78. 

189. .]|—(1) Where justices of the peace 
are complained of without reason, they shall have 
costs. 

(2) Even where a justice of the peace acts 
illegally yet if he has acted honestly & candidly, 
without oppression, malice, revenge, or any bad 
view or ill intention whatsoever, the ct. will never 
punish him in this extraordinary course of an 
information; but leave the party complaining 
to the ordinary legal remedy or method of prosecu- 
tion, by action or indictment (per CuR.).—R v. 
PALMER (1761), 2 Burr. 1162; 97 EH. R. 767. 

190. —Unless justices act corruptly & 
oppressively an information will not be granted.— 
R. v. BAYuigs (1762), 3 Burr. 1318; 97 E.R. 851. 

191. ———.]—_R. v. SKINNER (1772), Lofft, 54; 
98 E. R. 529. 

Annotations :—Retd. Kennedy v. Hilliard (1859), 1 














L. T. 
B 


78, Mentd. Dawkins v. Rokeby (1873), L. R. 8 Q. B. 
255: Seaman v. Netherclift (1876), 1 C. P. D. 540; 
Munster v. Lamb (1883), 11 Q. B. D. 588; Copartnership 


Farms v. Harvey-Smith, (1918] 2 K. B. 405. 


192. .|—The ct. will not punish in an 
extraordinary way, where the act complained of 
was occasioned by fault of the complainant, & he 
is obliged to do that justice he ought to have done 
himself, if the matter does not appear malo animo, 
but will leave him to his veges eer ea 

. R. 580. 


will be discharged without costs.— 
R, 9. MunRo (1851), N. B. Dig. 226.-- 
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HE. F., G., H., I. & J.) 

193. .]}—When a justice of the peace acts 
from indirect or corrupt motives, the ct. will 
punish him by information. 

No justice of the peace ought to suffer for 
ignorance, when the heart is right (LoRD 
MANSFIELD, C.J.).—R. v. COZENS (1780), 2 Doug. 
K. B. 426; 99 EB. R. 273. 

194. .]—The ct. will not grant an informa- 
tion against the magistrates of a borough for having 
disfranchised persons entitled to their freedom, 
although sworn to have been done to serve election 
purposes, if defts. deny that motive, & swear that 
they thought there was a legal ground for the 
disfranchisement, & the ground on which the 
disfranchisement went has not been decided.— 
R. v. DaviB (1781), 2 Doug. K. B. 588; 99 E. R. 
371. 

195. ——.|—R. v. JACKSON, No. 178, ante. 

196. ———.]—If any fraud or misconduct had 
been imputed to the magistrates in proceeding 
notwithstanding the issuing of the certiorari, that 
might have been a ground for a criminal pro- 
ceeding against them; & I believe there are 
instances in which a criminal information has been 
granted against magistrates acting in sessions 
(LorRD KENYON, C.J.).—It. v. SETON (INHABITANTS) 
(1797), 7 Term Rep. 373; 101 HE. R. 1027. 
Annotation :—Refd. R. v. Wilson (1844), 6 Q. B. 620. 














197. .|—R. v. STAFFORDSHIRE JJ., No. 
179, ante. 
198. .|\—Where a criminal information is 





applied for against a magistrate, the question for 
the ct. is not whether the act done be found on 
investigation to be strictly right or not, but 
whether it proceeded from an unjust, oppressive, 
or corrupt motive, amongst which fear & favour 
are generally included, or from mistake or error 
only. In the latter case, the ct. will not grant 
the rule.—R. v. BoRRON (1820), 3 B. & Ald. 432 ; 


106 BK. R. 721. 
Annotations :—-Refd. Ex p. Fentiman (1834), 2 Ad. & EI. 
127. Mentd. Cox v. Coleridge (1822), 1 B. & C. 37. 


199. .|— Where only circumstances of 
strong suspicion are stated in affidavits, on which a 
rule for a criminal information is moved, it is not 
sufficient unless deponents also add their belief 
that the party against whom the application is 
made acted from corrupt motives.—R. v. WILLIAM- 
SON (1820), 3 B. & Ald. 582; 106 E. R. 774. 
Annotation :—Mentd. kx p. Munster (1869), 20 L. T. 612. 

200. -|—The ct. will not grant a certiorari 
in the first instance to remove the order for the 
appointment of overseers for the purpose of having 
it quashed, on a suggestion, that the justices made 
the appointment from corrupt & improper motives, 
the propriety of the appointment being matter of 
appeal to sessions; but they will grant a criminal 
information against the justices, if the corrupt 
& improper motive for making the appointment 
be satisfactorily established.—R. v. SOMERSET- 
SHIRE JJ. (1822), 1 Dow. & Ry. K. B. 443; 1 Dow. 
& Ry. M. C. 116. 


Annotation :—Refd. R. v. Cambridgeshire JJ. (1835), 4 
Ad, & El. 111. 


201. -|—(1) The ct. will not grant a rule 
nisi for a criminal information against magistrates, 
unless it appears they have acted from an 
oppressive, dishonest, or corrupt motive, under 
which fear or favour are included. 

(2) A magistrate is entitled in all cases to six 
days’ notice of an intention to apply for a rule 
nisi for a criminal information, & it is not sufficient 
that in point of fact six days have expired between 
the notice & the motion, if the notice contemplates 
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an earlier application.—Hz p. FENTIMAN (1834), 
2 Ad. & El. 127; 111 E. R. 493 sub nom. R. v. 
BLANCHARD, 4 L. J. M. C. 24; sub nom. Re 
FENTIMAN, 4 Nev. & M. K. B. 126; 2 Nev. & 


M. M. ©. 427. 
Ahn alon :—.48 to (2) Folld. Re Pyrke (1843), 1 L. T. O. S. 
53, 


202. ..—A person had been charged with 
perjury before two magistrates; the prosecutor 
did not appear, & the offence had been committed 
without the jurisdiction of the justices; under 
these circumstances they refused to hold the 
prosecutor to bail. It further appeared that the 
promoter of the information was actuated by 
resentful feelings against two defts. A rule for 
a@ criminal information having been granted the 
ct. discharged it with costs.—R. v. THomAS (1837), 
7 Ad. & El. 608; 1 J. P. 386; 1 Jur. 984; 112 
E. R. 599. 

Annotation :—Refd. R. v. Dodson (1841), 5 J. P. 404. 

2038. .}—(1) Where a criminal information 

is applied for against magistrates, the question for 








the ct. is, not whether their acts be found upon 


investigation to be strictly correct or not, but 
whether they were influenced by _ corrupt, 
oppressive, or partial motives, or acted in error, 
& from mistake only. In the latter case, the ct. 
will not grant the rule. 

(2) A rule for a criminal information will not 
be granted against justices who wrongly or 
improperly reject bail, unless it manifestly appear 
to the ct., by conclusive & satisfactory evidence, 
that they were also influenced by partial & corrupt 
motives.—R. v. BADGER (1843), 4 Q. B. 468; 1 
Dav. & Mer. 375; 12 L. J. M. C. 66; 7J. P. 128; 
7 Jur. 216; 114 BE. R. 975. 

Annotations :—Refd. Linford v. Witaroy ee 13 Q. B. 


240; R.v. Broome (1851), 18 L. T. O. 

204. .}—(1) A criminal information for 
misconduct in office may be moved for against a 
magistrate in the second term after the alleged 
misconduct though an assize has intervened ; the 
motion being made early enough to allow of cause 
being shown in the same term. 

(2) On a motion for a criminal information 
against a magistrate for misconduct in the exercise 
of his office, the affidavits must state the bond fide 
belief of the prosecutor that deft. had acted from 
corrupt motives, or show facts from which the 
ct. must necessarily infer such corrupt motives.— 
R. v. SAUNDERS (1847), 10 Q. B. 484; 9 L. T. 
O.S. 246; 2 Cox, C. C. 249; 116 EB. R. 185. 

205. .}—If the justices have misconducted 
themselves & acted mala fide, they may he liable to 
a criminal information (LORD CAMPBELL, C.J.).— 
Ex p. Hopwoop (1850), 15 Q. B. 121; 4 New Sess. 
Cas.174;19 L. J.M.C.197; 18 Jur. 812 ; 117E.R. 
404; sub nom. Re Hopwoon, 15 L. T. O. S. 134; 
14 J. P. 590. 


Annotations :—Reld. Ex p. Williams (1851), 2 L. M. & P. 
580; KR. v. Whitfleld (1885), 15 Q. B. D. 122; R. ». 
Glamorganshire JJ. (1889), 5 T. L. R. 636; HR. v. Nat Bell 
Liquors, [1922] 2 A. C. 128. Mentd. Osgood v. Nelson 
(1869), 10 B. & 8. 119. 


206. |—The ct. will not presume that 
magistrates will not do their duty; if they 
corruptly neglect to do so, they will be open to 

unishment (LORD CAMPBELL, C.J.).—Ex p. 

RIGHTHELMSTONE DIRECTORS (1850), as reported 
in 4 New Sess. Cas. 298. 

207. .|—Seven artificers who left their 
master’s employment without notice one morning, 
were the same afternoon apprehended under a 
warrant, handcuffed & imprisoned until next 
morning at seven o’clock, when they were taken 
before a justice, who refused their request to 
postpone the hearing till they procured legal 
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assistance, & who heard all the cases in the lump, 
without taking each separately, & awarded to 
each the punishment of forfeiture of one day’s 
wages :—Held: though the justice’s conduct 
was irregular & injudicious, still there was no 
sufficient evidence of corruption to induce the 
ct. to grant a rule for a criminal information 
against him.—R. v. LIPSCOMBE, Ex p. BIGGINs 
(1861), 25 J. P. 726. 

208, ——.]—CoLAM v. MANFIELD, No. 1124, 
post. 


D. Oppression. 

209. Information granted.) An information 
lies against a justice for sending a servant to the 
house of correction for being saucy to his master. 
—R. v. OKEY (1722), 8 Mod. Rep. 45; &8 EB. R. 
36. 





210. Se —ANON. (1727), ] Barn. K. B. 
22; 94 E.R. 15. 
211. ——_.]—_R. v. MATHER (1733), 2 Barn. 


K. B. 249; Sess. Cas. K. B. 66; 94 EB. R. 480. 

212. ——.|—-R. v. ANGELL, No. 399, post. 

213. -.|—Three days before a borough 
election, a voter, who had become liable to pay 
a sum of money under an order of affiliation, was 
apprehended by virtue of a warrant, & brought 
before a magistrate. He was then told, that 
unless he paid the money, he should be committed 
to prison, but the magistrate added, that time for 
payment should be given, if he would consent to 
remain locked up in the station house for a short 
time. The ct. made absolute a rule for a criminal 
information against the magistrate. Qtu.: 
whether a magistrate can be rendered amenable 
to punishment who is induced, by improper 
motives, to act in strict accordance with law.— 
R. v. EAGLE (1837), 2 Jur. 63. 

214. -]—Information granted against a 
justice of peace for acting oppressively.—R. v. 
SoANE (1788), Andr. 272; 95 HK. R. 395. 


EY. Extortion. 

215. Information granted.|—-An information for 
extortion granted against justices of the peace, for 
refusing to grant licenses to publicans unless on 
the payment of ten shillings, although this had 
been the practice of the borough for twenty-five 
years before.—R. v. SEYMOUR (1740), 7 Mod. Rep. 
382; 87 E. R. 1305. 

216. -.}—Information shall go against a 
justice for committing a man for not paying 1s. 
for discharging his warrant.—R. v. Jonrs (1742), 
1 Wils. 7; 95 E. R. 462. 


17, ——.]—R. v. BAnteny (1857), 30 L. T. 
QO. S. 133. 











F. Matters Concerning Bail. 

218. Improperly refusing bail.|—R. v. BADGER, 
No. 208, ante. 

219. Taking improper bail.|—A justice of 
Surrey committed a man on suspicion of stealing a 
mare, & bound over the owner to prosecute. 
Afterwards upon examining two other persons, he 
admitted the party to bail. The prosecutor 
appeared at the assizes, & found a bill, but the 
party accused did not appear. The ct. granted 
an information against the justice, declaring they 
should not have bailed the man themselves.— 
R. v. CLARKE (1744), 2 Stra. 1216; 93 E. R. 1140. 

220. ——.]—R. v. LepiaRpD (1755), Say. 242; 
96 E. R. 867. 


PART III. SECT, 2, SUB-SECT. 4.—E. 


c. Hzraction of money one of two 
magistrates—Ot not dissenting. 


J.—VOL. XXXIII. 


money from a 
them with a 


Where two defts. 
magistrates, & one exacted a sum of 
erson charged before 
elony, the other not 
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G. Convicting Without Summons. 

221. Information granted.J|—If a justice is 
empowered to make an order for suppressing 
alehouses, & on disobedience to make an order 
for the commitment of the offender, the latter 
order is not a bare execution of the first. The 
Justice is punishable if he makes the latter order 
without summoning the offender.—R. v. VENABLES 
(1725), Fortes. Rep. 325; 2 Ld. Raym. 1405; 
8 Mod. Rep. 377; 1 Stra. 630; Sess. Cas. K. B. 
717; 92 EK. R. 415; subsequent procecdings, sub 
nom. R. v. ALLINGTON (1726), 2 Stra. 678. 


Annotations :—Mentd. R. v. Cleg (1721), 1 stra. 475; KR. v. 
Lloyd (1734), 2 Barn. K. B. ne : ‘ 
(1731), 2 Barn. 


222. |—lh. v. HEBER 
K. B. 101; 2 Stra. 915 ; 04 BK. R. 382. 
Annotations :—Refd. R. v. Hughes (1879), 4 Q. B. D. 614. 

Mentd. Crepps v. Durden (1777), 2 Cowp. 640. 

228. |—R. v. Harwoop 
1088 ; Andr. 152; 








(1738), 2 Stra. 
93 EE. R. 1050. 


H. Acting from Interest or Resentment. 
_ 224, Information granted.]—Information against 
justices of the peace for acting from motives 


of resentment.— Rt. v. HANN (1765), 3 Burr. 1716; 
QO7 Is. R. 1062. 


Annotation :—Refd. R. v. Davie (1781), 2 Doug. K. B. 588. 








225. -}—R. v. Davis (1772), Lofft, 62; 98 
EK. RR. 534. 
226. -|}—Where a magistrate, upon whose 


property a malicious trespass had been committed, 
issued a summons requiring the offender to appear 
before himself, or some other magistrate, & 
purporting that information had been given to 
him, the magistrate, on oath; whereas no oath 
had been taken, & the information had been 
communicated by the magistrate to the informer, 
the ct., in discharging a rule for a criminal in- 
formation against the magistrate, refused to give 
him his costs.--R. v. WHATELY (1829), 4 Man. & 
Ry. K. B. 431; 2 Man. & Ry. M. C. 313. 
227. ——.]—R. v. BARTON, No. 182, ante. 


I. Wrongfully Granting or Refusing Licences. 
228. Information granted.|—On a motion for 
an information against a justice of the peace for 
refusing an ale license, on grounds set forth; the 
arty must allege that he was innocent.—R. v. 
ATHAY (1758), 2 Burr. 653; 97 E.R. 494. 


Annotations :—Refd. Brocklebank v. R., [1924] 1 K. B. 647. 
Mentd. KR. v. Sylvester (1862), 26 J. P.1513; LR. v. Bowman, 
(1898) 1Q. B. 668; R.v. Shann, (1910) 2 Kk. B. 418. 


229. |}—R. v. WittiaMs, RR. v. DAvis 
(1762), 3 Burr. 13817; 97 We. Wt. 851. 
See, further, INTOXICATING Liquors, Vol. XXX., 





_p. 30, Nos. 209-218. 


J. Matters Concerning Mandamus. 

230. False return to mandamus.]|—Where no 
one in particular is interested to bring an action 
for a false return to a mandamus, & the affidavits 
are contradictory, the ct. will direct an information 
to try the facts between the parties.—R. v. Spot- 
LAND OVERSEERS (1735), Lee temp. Hard. 184 ; 
95 KE. R. 119. 


Annotations :—Refd. BR. v. Lancashire JJ. (1822), 1 Dow. & 
Ry. K. B. 485; R.v. Fall (1841), 1 Q. B. 636. 


231. ———.]—R. v. PETTIWARD (1769), 4 Burr. 
2452; 98 E. R. 286. _ 

282. |—Qu.: whether a criminal informa- 
tion will lie against justices for making a false 





together as dissenting :—Held;: they might be 
oh : ointly convicted.—R. v. TISDALE & 


HAVER (1860), 20 U. C. R. 272.—CAN. 
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Sect. 2.—Criminal information: Sub-sect. 4, J., K. 
& L.; sub-sect. 5, A.,B.,C.,D. & BE. Sects. 
3&4. Part IV. Sect. 1.] 


return to a mandamus, unless the return is 
corruptly & ata false. 

Where justices had made a false return to a 
mandamus to appoint overseers for a township, 
d& the ct. had thereupon granted a rule nisi for a 
criminal information; &, on showing cause 
against that rule, contradictory facts were dis- 
closed, which were directed to be tried by an 
issue, & after an issue had been prepared & 
delivered, the justices had abandoned the issue, 
& obtained a judge’s order for staying proceedings 
without prejudice to the question of costs, the ct. 
ordered the justices to pay the prosecutor the 
costs of preparing & delivering the issue.—R. v. 
LANCASHIRE JJ. (1822), 1 Dow. & Ry. K. B. 485; 
1 Dow. & Ry. M. C. 127. 

233. Disobedience to mandamus.]|—An infor- 
mation may be filed against justices of the peace 
for disobedience to a mandamus.—R. v. CORBETT 
& COULSON (1756), Say. 267; 96 H. R. 875. 


K. Failure to Suppress Riot. 

234. Information granted.] — Magistrates are 
not criminally answerable for not having called out 
special constables, & compelled them to act pur- 
suant to Special Constables Act, 1831 (c. 41), 
unless it be proved that information was laid 
before them on oath, of a riot, etc., having occurred 
or being expected. 

There is no doubt in point of law, that a public 
officer guilty of a criminal neglect in the discharge 
of his duty is liable to an indictment or informa- 
tion (LITTLEDALE, J.).—R. v. PINNEY (1832), 3 
B. & Ad. 947; 5 C. & P. 254; 3 State Tr. N.S. 
11; 1 Nev. & M. M. C. 307; 110 B. R. 349. 


Annotations :—Refd. R. v. Glamorgan County Council, 
[1899] 2 Q. B. 536. Mentd. R. v. Holden (18 3), 5 B. & 
Ad. 347; Phillips v. Eyre (1870), L. R. 6 Q. B. 1. 


235. -|—A magistrate, being responsible 
for order in the district over which he has control, 
& the Comr. of Police for the Metropolis being 
the officer mainly responsible for the preservation 
of peace & order in the metropolis, if a magistrate 
or such commissioner lazily, stupidly, or negligently 
fails to take the precautions necessary to preserve 
order, he can be proceeded against in a criminal ct., 
& be called upon to answer for his neglect of duty. 
—R. v. GRAHAM & Burns (1888),4 T. L. R. 212 ; 
16 Cox, C. C. 420. 

Annotations :—Mentd. Ex p. Lewis (1888), 21 Q. B. D. 191; 


Field v. ae dare Police Receiver, [1907] 2 K. B. 853 ; 
Burden v. Rigler (1910), 27 T. L. R. 140. 


L. Other Cases. 

236. Wilful absence from sessions. ]— Information 
against a justice for absenting from the sessions. 
—R. v. Fox (1717), 1 Stra. 21; 98 EB. R. 359. 

237. Refusal to tender oath.]—R. v. Newton 
(1721), 1 Stra. 413; 93 H.R. 604. 

238. Tendering illegal oath.)—R. v. Rose 
(1729), 1 Barn. K. B. 263; 94 EB. R. 179. 

239. Making improper return of conviction.]— 
ANON. (1731), 2 Barn. K. B. 8; 94 E. R. 322. 

240. Making improper order of removal.]— 
Information granted against a justice of peace 
because he alone took an examination in order to 
make an order of removal; & upon a complaint 
not stating that the person to be removed was 
likely to become chargeable; also against two 
other justices for signing the order without 
ee & hana euenenns the party & 

emanding security.—R. v. WykEs (178 , 
288; 2 Stra, 1092; 05 ER.879, ee” Ande 
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241. ——.]—An information granted against a 
justice of the peace for adding another justice's 
name to an order of removal.—R. v. HOWARD 
(1789), 7 Mod. Rep. 307; 87 E. R. 1258. 

242, Acting from political motives.|—An in- 
formation : Wpeasith against justices, etc., refusing 
to relieve burgesses appealing agai @ poor’s 
rate.—R. v. PHELPS (1757), 2 Keny. 570; 96 
BH. R. 1282. 

243. ——.]—R. Uv. COZENS (1780), 
K. B. 426; 99 E.R. 278. 

244. Interfering with order of another magis- 
trate.|—A commitment by a justice of peace for a 
time certain, as for fourteen days, under Justices 
Commitment Act, 1744 (c. 5), is a commitment in 
execution, & the party is not entitled to be bailed. 
If another magistrate, on illegal & corrupt motives, 
discharge a person so committed, the ct. will grant 
an information against him. The ct., on granting 
an information, will not require the prosecutor to 
give security for the costs, in case deft. should be 
acquitted beyond the extent of the recognisance 
in £20 required by 4 Will. & Mar. c. 18, 8. 2.—R. v. 
BROOKE (1788), 2 Term Rep. 190; 100 E. R. 103. 


Annotations :—Mentd. R. v. Rhodes (1791), 4 Term Rep. 
220; Kendall v. Wilkinson (1855), 4 E. & B. 680; RF. v. 
Wilmot (1861), 4 L. T. 208. 


245. Improperly making appointment.]—R. v. 
SOMERSETSHIRE JJ., No. 200, ante. 

246. Bribery in election.}——R. v. STEwarp, 
No. 164, ante. 

247. Refusal to hear evidence.] —If justices 
wilfully refuse to receive legal evidence, that is 
misconduct for which they can be brought here by 
criminal information (LORD DENMAN, C.J.).—R. 
v. HieGins (1843), 17 L. J. Q. B. 63, n.; 2 L. T. 
O. 8. 167; 8 J. P. 486; sub nom. Lz p. HIGGINS, 
10 Jur. 838. 

248. ——.]—Ha p. SMERDON (1850), 15 L. T. 
QO. S. 1413 sub nom, R. v. HOLg, 14 J. P. Jo. 352. 


2 Doug. 


SUB-SECT. 5.—PROCEDURE. 
A. In General. 

249. Exculpatory affidavit from oe a 
The ct. will not grant an information against a 
magistrate for having improperly convicted a 
person, unless the party complaining makes an 
exculpatory affidavit denying the fact.—R. v. 
oo (1789), 3 Term Rep. 388; 100 E. R. 

250. Refused where action pending.|—An in- 
formation ee a justice of peace refused till an 
action for the same offence is discontinued.—R. 
v. FIELDING (1759), 2 Keny. 386; 2 Burr. 719; 96 


KE. R. 1219. 
ae Somenie Caddy v. Barlow (1827), 1 Man. & Ry. 


B. Time for Application. 

See, generally, CRIMINAL LAw, Vol. XIV., p. 352, 
No. 3710. 

251. During term when offence committed.|— 
The ct. will grant a rule nisi for a criminal informa- 
tion at the end of a term against a magistrate for 
malpractices during the term; but not for any 
misconduct before the term.—R. v. SmirH (1796), 
7 Term Rep. 80; 101 B. R. 865. 

252. In second term after commission of offence 
—wNo intervenmg assize.]|—A criminal information 
may be moved for against magistrates for mis- 
conduct in the execution of their offices in the 
second term after the offence committed, there 
being no intervening assizes.—R. v, HARRIES 
(1811), 138 Hast, 270; 104 EB. R. 874. 


Part I[V.—Locau Limrr or Justices’ JurispIction. 


258. In time for hearing during term.]— 
The ct. will not grant a rule nisi for a criminal 
information against a magistrate so late in the 
second term after the imputed offence, as to 
preclude him from the opportunity of showing 
cause against it in the same term.—R. v. MARSHALL 
(1811), 18 Hast, 322; 104 B. R. 394. 

254. ———- ——.]—R. v. SAUNDERS, No. 204, 





ante. 

255. More than a year after commission of 
offence—Circumstances not known to prosecutor 
till just before application.|—-Where the facts tend- 
ing to criminate a magistrate took place twelve 
months before the application to the ct., they 
refused to grant a criminal information, although 
the prosecutor, in order to excuse the delay, stated 
that the facts had not come to his knowledge till 
very een previous to the application.—R. v. 
BISHOP (1822), 5 B. & Ald. 612; 2 Dow. & Ry. 
M. C. 65; 106 E. R. 1814. 

Annotation :—Refd. R. v. Jollie (1833), 2 L. J. K. B. 144. 


C. Notice of Application. 

256. Necessity for.|—A party who applies to 
the ct. for a criminal information against deft. for 
breach of duty as a magistrate as well as an 
individual, must, before motion give notice to 
deft. of his intended application.—R. v. HEMING 
(1833), 5 B. & Ad. 666; 2 Nev. & M. K. B. 477; 
1 Nev. &M.M.C. 445; 31L.3.M.C0.3; l1lO E.R. 
B36. 

257. Sufficiency of notice.|——R. v. SHREWs- 
BuRY JJ. (1733), 2 Barn. K. B. 272; 94 E. R. 
195. 

258. Length of notice required to be given—Six 
lays.|—Ha2 p. FENTIMAN, No. 201], ante. 

259. .|—Notice of an application for 
. crimina] information against a magistrate was 
served on Apr. 13, two days before Easter Term, 
& stated that the application would be made in 
Easter Term. A second notice was served on 
Apr. 27, which stated that the application would 
se made on May 2. Counsel for deft. objected that 
ix days’ previous notice of the intended motion 
1ad not been given, but offered to waive the 
»bjection :—Held: (1) the notice of an intended 
notion for Easter Term, dated Apr. 13, was bad 
ecause within two days of the term, & the second 
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notice could not be engrafted on it; (2) the ct. 
would not permit such an objection to be waived.— 
Re PyrxeE (1843), 1 L. T. O. 8. 253 ; sub nom. R. v. 
PyYRKE, 7 J. P. 515. 

260. Objection to insufficiency—Waliver.]—Re 
PYRKE, No. 259, ante. 


D. Contents of Affidavits. 
See Criminal Law, Vol. XIV., pp. 355-357, 
Nos. 8757-3771. 
261. Whole case.]—R. v. WALLIS (1772), Lofft, 
37; 98 B. R. 520. 

262. Circumstances of strong suspicion.]—R. 
v. WILLIAMSON, No. 199, ante. 
263. Belief in corrupt 

WILLIAMSON, No. 199, ante. 
264. ——— On facts necessarily inferring such 
motive.|—R. v. SAUNDERS, No. 204, ante. 


E. Costs, 

265. Liability of unsuccessful complainant— 
Frivolous complaint.|\—The attorney & com- 
plainant shall pay costs upon the discharging of a 
rule obtained against a justice of the peace upon 
grounds appearing to be frivolous.—R. v. FIELDING 
(1758), 2 Burr. 654; 97 BE. R. 495. 

Ae :—Refd. R. v. Johnsan (1794), Ridg. temp. H. 


266. ——— ——..|—R. v. Patmmr, No. 189, ante. 


motive.}] —R. v. 


SEcT. 3.—INDICTMENTS. 
267. Defamation of grand jury.]—R. v. 
SKINNER (1772), Lofft, 54; 98 E. R. 529. 


Annotations :—Mentd. Kennedy v. Hilllard (1859), 1 L. T. 


78; Dawkins v. Rokeby (1873), L. R. 8 Q. B. 2553 
Munster v. 


Seaman v. Netherclift (1876), 1 C. P. D. 540; 
Lamb (1883), 11 Q. B. D. 588: Copartnership Farms v. 
Harvey-Smith, [1918] 2 K. B. 405. 


See, further, PUBLIC AUTHORITIES. 


Sect. 4.—PROTECTION OF MAGISTRATES. 

See CRIMINAL Law, Vol. XV., pp. 702, 703, 
Nos. 7586-7590, 7595-7601 ; LIBEL & SLANDER, 
Vol. XXXII., pp. 104, 105, Nos. 1854-1356 ; 
PUBLIC AUTHORITIES, 


Part IV.—Local Limit of Justices’ Jurisdiction. 


Sect. 1.—IN GENERAL. 


268. Jurisdiction given by Act of Parliament— 
larrower construction adopted.|—-The ct. will not 
rant a mandamus to the justices of a borough, 
ommanding them to hear an application for an 
rder of filiation, under 2 & 3 Vict. c. 85, s. 1, 
rhere the bastard is chargeable to a parislt which 
3 not within the borough, but is within the same 
nion, & is under the jurisdiction of the county 
istices, it being doubtful whether the borough 
istices have any jurisdiction to make the order. 


III. SECT. 2, SUB-SECT. 5.—C. 


2565. Necessity for.}—BUSTARD v. 


JHOFIELD (1834), 40. 8. 11.—CAN. CAN. 


58 ii. 


ven—Siz days.}/—A magistrate is 
ititled to six days’ notice of a motion 
Yr a criminal information inst him 
ra violation of his duty. he motion 
ust be made in sufficient time to 


a. Proceedings 


enable him to answer the same term.— 
R. v. HEvsSTIS (1853), James, 101.— 


— , 1874), 
2581. Length of notice required to be 1 re 8. L. In Rak (1874) 


PART IV. SEOT. 1. 


taken in i ate 
country.}—A magistrate has no juris 


Where words of an Act of Parliament are 
general, & if construed strictly, & literally they 
would extend the limits of the jurisdictions of 
justices, the ct. will only give them a narrower 
construction (COLERIDGE, J.).—EHa” p. WALLING- 
FORD UNION GUARDIANS (1841), 9 Dowl. 987; 65 
Jur. 1085. 

Limits of criminal jurisdiction.|—See CRIMINAL 
Law, Vol. XIV., pp. 132-141, Nos. 1042-1147. 

Venue.]|—See CRIMINAL Law, Vol. XIV., pp. 
142-151, Nos. 1148-1258. 


diction to administer an oath & take 
examination within the limits of a 
foreign country, & a _ commitment 
founded on such proceedings is void, 
& affords no jurisdiction in an action 
of trespass against the magistrate.— 
As v. OWEN (1838), 2 Ber. 569.— 
AN. 


e. Stipendiary magistrate.) — R. ». 
x 2 
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Sects. 2, 8, 4, 5 & 8.) 


Offences in regard to animals.]—See ANIMALS 
Vol. IT., pp. 248, 288, 298, 300, Nos. 316, 588, 590, 
676-682, 691. 

Fraudulent removal of distress.|—-See DISTRESS, 
Vol. XVIII., p. 365, No. 1033. 

Offences in regard to food & drugs.'—See Foop 
& Druas, Vol. XXV., pp. 100, 101, Nos. 238-240. 

Desertion of wife.|—See HuUsBAND & WIFE, Vol. 
XXVII., pp. 554, 555, Nos. 6081-6087. 

Offences against revenue laws.|—See REVENUE. 

Offences in regard to seamen.|—See SHIPPING. 

Offences in regard to street vehicles.] — See 
STREET AND AERIAL TRAFFIC. 


Sect. 1.—In general. 


Sect. 2.—COUNTY JUSTICES. 


See Criminal Law Act, 1826 (c. 64), 5. 12; 
Metropolitan Police Courts Act, 1839 (c. 71), 5. 183 
Counties (Detached Parts) Act, 1839 (c. 82), 5. 1; 
Counties (Detached Parts) Act, 1844 (c. 61), s. 3; 
Indictable Offences Act, 1848 (c. 42), ss. 6, 73 
Summary Jurisdiction Act, 1848 (c. 43), ss. 5, 6; 
Municipal Corporations Act, 1882 (c. 50), s. 154; 
Justice of the Peace Act, 1906 (c. 16), s. 5; 
Crimina] Justice Act, 1925 (c. 86), s. 31. 

269. Limited to locality named in commission.| 
—(1) The examination upon oath required by 27 
Eliz. c, 18, in the case of hue & cry, may be taken 
by a justice of the county, though he is not in the 
couney at the time of taking it, for it is a ministerial 
act. 

(2) A justice of the peace cannot exercise any 
jurisdiction or do any judicial act out of the 
borough or county for which he is appointed. 
But a justice of the peace may take a mere exami- 
nation out of his borough or county relating to an 
act done in it, for it is not an act of jurisdiction.— 
HELIER v. BENHURST HUNDRED (1631), Cro. Car. 
211; 79 H.R. 785. 

Annotations :—4s to (1) Refd. Grifith v. Walker (1752), 
1 Wils. 336. As to (2) Distd. Talbot v. Hubble (1740), 7 
Mod. Rep. 326. Refd. R. v. Stainforth (1847), 11 Q. B. 66. 
270. Act giving jurisdiction to “any justice 

of the peace of the United Kingdom.’’] — Re 

PEERLESS, No. 289, post. 

271. ——— Justices for adjoining counties.|— 
R. v. TIFFIELD (INHABITANTS) (1858), 22 J. P. Jo. 
784, D.C. 

272. —— Distinction between judicial & 
ministerfal acts..—HELIER v. BENHURST HUN- 
DRED, No. 269, ante. 

273. -|—An allowance of an inden- 
ture of apprenticeship is a ministerial & not a 
judicial act, so as to make it essential that it 
should show that it was made within the juris- 
diction of the justices. Therefore an allowance 
by two justices “ of & for the county,” is sufficient. 

- v. STAINFORTH (INHABITANTS) (1847), 11 

Q. B. 66; 3 New Sess. Cas. 53; 17L. J. M. C. 25; 

10 LL. T. O, 8.412; 12 J3.P.105; 12 Jur.95; 116 











ee 


Annotations :—Distd. R. v. Totness (1849), 11 Q. B. 80. 
Refd. R. v. Preston (1848), 12 Q. B. 816: Staverton 
Overseers v. Ashburton Overscers (1855), 4 E. & B. 526 ; 
R. v. Broadhompston (1858), 5 Jur. N. 8. 267. 


BROWN (1898), 31 N. 8. R. (19 RB. : 
401.—CAN, ec gna 


MAGISTRATES. 


274. ——.J—All judicial acts by persons 
whose authority is limited as to locality must, on 
the face of them, purport to be done within the 
locality. The act of justices in determining on 
the propriety of making an order to bind a parish 
apprentice, under 56 Geo. 3, c. 139, is judicial ; but, 
on execution of the indenture, their allowance, 
under sect. 1, in pursuance of the order previously 
made, is not a judicial act, & consequently need 
not purport to be executed within the jurisdiction 
of the justices signing it. Where the justices act, 
under sect. 2, for the place in which the child is to 
serve, they determine on the propriety at the time 
of allowance ; & consequently an allowance under 
sect. 2 is a judicial act, & must, on the face of it, 
purport to be executed within the jurisdiction of 
the justices signing —R. v. Tornress (INHABI- 
TANTS) (1849), 11 Q. B. 80; 3 New Sess. Cas. 356 ; 
18 L. J. M. C. 46; 12 L. T. O. S. 873; 13 J. P. 
283; 13 Jur. 168; 116 EB. R. 406. 

Annotations :—Consd. Staverton Overseers v. Ashburton 

Overseers (1855), 4 E. & B. 526. Refd. KR. v. Crowan 


(1849), 14 Q. B. 221. Mentd. Parkes v. Parkes (1852), 2 
Rob. Eccl. 618, 


275. Whether jurisdiction extends to all petty 
sessional divisions in county—lIndictable offences.| 
—Defts. were indicted at the Cambridgeshire 
quarter sessions for conspiracy. The offence with 
which defts. were charged was committed in the 
petty sessional division of Bottisham, in the above 
county, but they were arrested outside the county 
upon a warrant, issued by a justice for the petty 
sessional division of Cambridge, commanding the 
constables to apprehend defts. & take them before 
the justice who signed the warrant, or other 
justices at Bottisham. Defts. were apprehended 
in pursuance of the warrant, brought before a 
justice for the Cambridge petty sessional] division, 
& remanded to Chesterton, where the petty 
sessions for that division were usually held. At 
the hearing before the justices at Chesterton it was 
objected that they had no jurisdiction to hear a 
case arising in another petty sessional division. 
The justices overruled the objection, & com- 
mitted defts. fortrial. The sessions having refused 
to quash the indictment under Vexatious Indict- 
ments Act, 1859 (c. 17), upon the same objection, 
the trial was proceeded with & defts. convicted :— 
Held: the conviction was right, inasmuch as it 
was competent for the Justices sitting at the 
Cambridge petty sessional division to hear & send 
for trial a case arising within another petty 
sessional division of the same county, & therefore 
Vexatious Indictments Act, 1859 (c. 17), had no 
application.— R. v. BECKLEY (1887), 20 Q. B. D. 
187; 57 L. J. M. C. 22; 57 L. T. 716; 52 J. P. 
120; 36 W. R. 160; 4T.L.R. 151; 16 Cox, C.C. 
331, C. C. R. 


Annotations :—Folld. Caistor R. D. C. v. Taylor (1907), 97 
i . ery R. v. Beacontree JJ., R. v. Wright, [1915] 3 


276. Under Public Health Acts.|—A 
person cannot be summarily convicted under above 
Act, for an offence against that Act, except by 
the justices acting in & for the petty sessional 
division in which the offence was committed.— 
R. v. BROADHURST (1863), 1 New Rep. 477; 32 
L. J. M. C. 168; 27 J. P. 580; 11 W. R. 425. 

277. -|—Where a rural district extends 
into several petty sessional divisions in a county, 














where it has been brought to land.— 269 if. ——~.]—R. v. DOWLING (1889), 
BALDICK wv. JACKSON (1910), 30 N. Z 17 0. R. 698.—CAN. 
Whale unl Romethn ‘fpahal,, SO cite shseDoxhin (S005 SB 
OU more than th ; LUB t. MODONALD ; .B.R. 
From shore. A magistrate had Juric: PART IV. SECT. 2. 589.—CAN, 
ar etermine a claim 269i. Limited to locality named in 269 iv. ——-.}—R. v. JOHNSON (1904 
ae popelon of a whale, although commission R. v. ABBOTT (1888), 24 0C. L. T. ame: ' 


more than three miles from shore, 


15 O. R. 640.—CAN. 


70. L. R. 625: 
O. W. R. 221.—CAN. 


Part IV.—Locau Limir or Justices’ JURISDICTION. 


justices of the peace acting in & for any one of 
these petty sessional divisions have jurisdiction to 
hear & determine a complaint by the council of 
the rural district against overseers of a parish in 
one of these divisions for making default in paying 
over to the council a sum of money which they 
had been ordered by the council to pay as the 
contribution of the parish to the special expenses 
incurred by the council under above Act; & in 
such cases the council may make their complaint 
in any one of the petty sessional divisions into 
which their district extends, & are not limited to 
that petty sessional division in which the matter 
of complaint arose.—CAISTOR RURAL DISTRICT 
COUNCIL v. TAYLOR (1907), 97 L. T. 281; 71 J.P. 
310; 5 L. G. R. 767, D. C. 


Annotation :—Folld. R. v. Beacontree JJ., R. v. Wright, 
([1915] 3 K. B. 388. 


Under Sale of Food & Drugs Act, 1875 
(c. 63).|See Foop & Druas, Vol. XXV., p. 104, 
Nos. 268, 269. 

Bastardy proceedings.|—-See BAsTARDY, 
Vol. III., pp. 889, 390, Nos. 275-280. 

278. Where county partly within metropolitan 
police division—Justices sitting outside division— 
Offence committed within division.|—Resp. was 
charged before justices of the county of Kent, 
sitting at Dartford, out of the metropolitan police 
district, with committing an offence under Metro- 
politan Police Act, 1839 (c. 47), s. 54, at Bexley, 
which is a place within the metropolitan police 
district, not assigned to any of the police cts. of 
the metropolis :—Held: affirming the opinion of 
the justices, they had no jurisdiction to try the 
offence.—DANN v. MANBY (1872), 26 L. T. 730; 
37 J. P. 1173 sub nom. R. v. KENT JJ., DANN v. 
MANBY, 20 W. R. 627. 

Jurisdiction within boroughs & liberties.]|—See 
Part I., Sect. 4, sub-sect. 2, ante. 








Srct. 3.—BOROUGH JUSTICES. 

i Municipal Corporations Act, 1882 (c. 50), 
s. 158. 

279. Limited to borough.]|—HELIER v. BEN- 
HURST HUNDRED, No. 269, ante. 

280. ——_ Will not be oxtended.|—Ea pn. 
WALLINGFORD UNION GUARDIANS, No. 268, ante. 

Exclusion of jurisdiction of county justices.|— 
See Part I., Sect. 4, ante. 


Sect. 4.—LONDON JUSTICES. 

See Metropolitan Police Courts Act, 1839 (c. 71), 
8.42; Metropolitan Police Courts Act, 1840 (c. 84), 
8.6; Local Government Act, 1888 (c. 41), 8. 115. 

To hear information for offence—Under Weights 
& Measures Act, 1878.] — See WeIcHTs & 
MEASURES. 

Entitled to benefit of statutes giving limitation 
of time—aAs in actions against metropolitan police 
magistrate.]|—See PUBLIC AUTHORITIES. 

To whom penalties payable.]|—See No. 1725, post. 

Concurrent jurisdiction of metropolitan police 
magistrate.|—See Sect. 5, post. 


PART IV. SECT. 8. 
g. Sti 


; ipendiary magtstrate for muni- 
cipal district — Jurisdiction in incor- 
porated town within district.}—JONES 
v. Ga nON (1917), St N.S. R. 182. 


k. Police 


ested.}—R. v. 
h. Offence outside borough but | 9G Gt 790 ; 
within province—Discretion of stipen- 


diar rate.}—Re SHELEY (1908), m. 
41 g, Cc. e eer 


207 DO t ecalaraiae er tion through 
4: rated town— Jurisdiction thr - 
ous province.J—R. v. MCEWEN (1908), 
17 Man. L. R. 477.—CAN. 
l. Exercise of jurisdiction _in other 
boroughs—Police magistrate—When re- 
FARRELL (1907), 10 
15 O. L. R. 100.—CAN., 


Whether residence 
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SEcT. 5.—METROPOLITAN POLICE MAGISTRATES. 


See, generally, Metropolitan Police Courts Act, 
18389 (c. 71); Metropolitan Police Courts Act, 
1840 (c. 84); Summary Jurisdiction Act, 1848 
(c. 43), s. 83; Summary Jurisdiction Act, 1879 
(c. 49), s. 20 (10); Interpretation Act, 1889 (c. 63), 
8. 13 (12), (13). 

281. Extends to whole metropolitan area—Not 
limited to division in which sitting.|—The juris- 
diction of a metropolitan police magistrate extends 
to the whole area covered by his commission, viz., 
the metropolitan police district, & is not limited to 
the division of the metropolis in the ct. of which 
he happens to be sitting. —-FROUD v. FRouD (1920), 
123 L. T. 1763; 36 T. L. R. 505; 26 Cox, C. C. 
605, D. C. 

282. .]|—-A metropolitan police magis- 
trate may exercise at any police ct. the powers of 
two justices of the peace over any offence com- 
mitted within the county, even though not within 
the district assigned to the particular police ct.— 
KR. v. RICHARDS (1851), 16 L. T. O. S. 386; 15 
J.P. Jo. 64. 

283. Exercise of powers of two justices of the 
peace.|—-A_ police magistrate sitting alone has 
jurisdiction under Metropolitan Police Courts Act, 
1839 (c. 71), 8. 14, to do any act which would 
otherwise require two justices. 

T., a pauper, was bound apprentice by the parish 
of A., which is within the city & liberty of West- 
minster, into the parish of St. George, Bloomsbury, 
in the county of Middlesex. Justices of the peace 
for the county of Middlesex have concurrent juris- 
diction, & usually act within the city & liberty of 
Westminster. By Parish Apprentices Act, 1816 
(c. 189), s. 2, where the binding of an apprentice 
is into a different county or jurisdiction from that 
in which the binding parish is situate, the indenture 
is to be allowed by two justices of each jurisdiction ; 
& by 3 & 4 Will. 4, c. 63, s. 3, indentures for binding 
parish apprentices within any city, etc., are to be 
allowed by two justices, one acting for & on behalf 
of the city, etc., within the limits of which the 
apprentice is bound. By Metropolitan Police 
Courts Act, 1838 (c. 71), s. 14, any one police 
magistrate may do at any police ct. any act which 
by any law then in force, or by any law not con- 
taining an express enactment to the contrary 
thereafter to be made, was or should be directed 
to be done by more than one justice :—Held: the 
indenture of apprenticeship had been properly 
allowed by a single police magistrate sitting at 
his ct. within the metropolitan police district, he 
being a justice of the peace for the city & liberty 
of Westminster & county of Middlesex.—h. v. 
ST. GEORGE’s, BLooMSBURY (INHABITANTS) (1851), 
16 Q. B. 1005; 4 New Sess. Cas. 669 ; 20 L. J. 
M. ©. 200; 17 L. T. O. 8. 92; 15 J. P. 466; 15 
Jur. 799; 117 EH. Rt. 1166. 

284, ——.]—R. v. Kicuarps, No. 282, ante. 








FACE. 
285. General rule.|—R. v. DOBBYN (1696), 2 
Salk. 474; 91 E. R. 408. 
N. 8. Rt. 525,—CAN. 


PART IV. SECT. 6. 
285i. General rule.]— CORBET Uv. 
MoCRACKEN (1878), 2 P. & B. 157.— 
CAN. 


Sxct. 6.—ORDERS MUST SHOW JURISDICTION 
ON THEIR 


— 


of city or 


n. Jurisdiction not stated in con- 
viction—Territo jurtsdiction—Loca- 
tion of offence appearing in de osition. } 


within city | —R. v. PERRIN (1888), 16 O. R. 446.— 


AN. essential. }—R. v. Morris (1920), 53 !' CAN. 
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Sect. 6.—Orders must show jurisdiction on their 
face. Part V. Sects. 1 & 2: Sub-sect. 1.] 


286. .—An order of two justices must 
show the county in which it was made.—ANON. 
(1710), 11 Mod. Rep. 266; 88 E. R. 1030. — 

287. .|—If, by 57 Geo. 3, c. 87, justices 
of one local jurisdiction have authority to convict 
for an offence committed within another, such 
authority must appear upon the face of the con- 
viction. 

Where justices of the port of D. convicted for an 
offence committed in the port of F. which had an 
exclusive jurisdiction, without showing on the 
face of the conviction that they had authority to 
do so, the conviction was quashed.—Ezx p. KITE 
(1822), 2 Dow. & Ry. K. B. 212; 1 Dow. & Ry. 
M. C. 222. 

Annotation :—Refd. R. v. Nunn (1828), 3 Man. & Ry. K. B. 


288. .|—An indenture of apprenticeship 
was allowed by two justices describing themselves 
as ‘‘ justices of the peace of the said county, 
dwelling in or near the said parish.’’ The county 
last mentioned was a county in respect of which 
they would not have jurisdiction over the subject- 
matter; but the parish last mentioned had been 
described as in a county in respect of which they 
would have jurisdiction Held : the expression, 
taken entire sufficiently referred to the county 
which gave them jurisdiction ; although, accord- 
ing to strict grammatical construction, the word 
‘‘ gaid ’’ referred to the county last antecedent.— 
R. v. COUNTESTHORPE (INHABITANTS) (1831), 2 
aoe Ad. 487; 0L. J.O.8.M.C.77; 109 BK. R. 
Annotations :-—Refd. R. v. Ashburton (1846), 2 New Sess, 

Cas. 316. Mentd. R. v. Hunt (1847),9 L T. O. S. 495. 

289. ———.]—A warrant of commitment stated, 
that G. P. had been duly convicted before W. G. & 
IT. B., two of Her Majesty’s justices of the peace 
for the county of Kent, for that he, G. P. being a 
subject, etc., was found on the high seas, within 
one hundred leagues of the coast of the United 
Kingdom, to wit. the coast of the county of Kent, 
on board a vessel there, from which part of the 
cargo had been thrown overboard, to prevent 
seizure :—Held : (1) as prima facie the magistrates 
had no jurisdiction upon the high seas, the warrant 
did not show jurisdiction, as it did not sufficiently 
disclose the circumstances from which alone juris- 
diction was given to the magistrates; (2) the 
offences under 3 & 4 Will. 4, c. 53, 8. 77, not being 
repealed by 4 & 5 Will. 4, c. 13, s. 2, the words 
“any two justices” in that sect. did not give 
jurisdiction to all justices in the United Kingdom, 
without reference to the limits of their commission, 
& it was not always enough to follow the form of 
warrant given in the Act.—Re PEERLESS (1841), 1 
Q. B. 148; 4 Per. & Dav. 528; 10 L. J. M. C. 67 4 
5 Jur. 748; 118 BE. R. 1084; sub nom. R. v. 
PEERLESS, Arn. & H. 183; 5 J. P. 239. 

Annotation :— i : 

Grdns. (iaai), 9 Howl. ene ene WietanaOre Meee 

290. - -]—The allowance [in an indenture of 
apprenticeship] purported to be made by two of 














MAGISTRATES. 


His Majesty’s justices of the peace in & for the 
West Riding of the county of Y., etc. :—Held: it 
sufficiently appeared to have been made within 
their jurisdiction.—R. v. ALDBROUGH (INHABI- 
TANTS) (1849), 18 Q. B. 190; 8 New Sess. Cas. 
486; 18L.J.M. 0. 81; 183 L. T. O. S. 46; 18 
J. P. 331; 13 Jur. 322; 116 B. R. 1236. 

Aue ie R. v. St. George, Bloomsbury (1855), 4 

i. . 520. 


0 

291. .| — Justices, by a regular order, 
having the county as venue, removed a peuper 
his settlement; & they, at the same time, in- 
dorsement on the order of removal, suspended the 
execution on account of his illness. Afterwards 
one of the same justices & another justice, by 
order indorsed on the first order, directed a re- 
moval; &, by a contemporaneous order, similarly 
indorsed, they directed payment of expenses. 
The last two orders did not, either by venue in the 
margin or statement in the body, show that they 
were made in the county :—Held: they were 
bad for this fault; & they were quashed on 
certiorari.—R. v. CROWAN (INHABITANTS) (1849), 
14 Q. B. 221; 4 New Mag. Cas. 13; 3 New Sess. 
Cas. 663; 19 L. J. M. C. 20; 14 L. T. O. S. 172; 
14 J. P. 207; 13 Jur. 1099; 117 E. R. 88. 

292. ———.]—An order of justices for the bind- 
ing of a parish apprentice, made under Parish 
Apprentices Act, 1816 (c. 139), must show on the 
face of the order itself that the justices acted at 
the time within their jurisdiction. 

Where, in the order two justices of the county of 
Middlesex, by whom it was made, were described 
as justices of the peace ‘“ of the said county,’ & 
in the margin were the words ‘‘ Middlesex, to wit,’ 
& the order purported to be signed ‘‘ at the board- 
room of the Holborn Union Workhouse ” :— 
Held: the ct. could not take judicial notice that 
the boardroom was in the county of Middlesex; & 
the order did not show on the face of it that the 
justices were acting within their jurisdiction, & 
being therefore bad, no settlement by service under 
the apprenticeship was gained.—R. v. ST. 
GEORGE’S, BLOOMSBURY (INHABITANTS) (1855); 4 
BH. & B. 520; 3C. L. R. 550; 24 L. J. M. C. 49; 
24 L. T. O. 8S. 213; 19 J. P. 166; 1 Jur. N.S. 
231; 3 W. R. 170; 119 BE. R. 190. 

Annotations :—Distd. R. v. Holborn Union Grdns. (1856), 6 
HK. & B.715. Refd. R. v. Staverton (1855), 3 W. R. 173. 
293. -|—The allowance of justices to an 

indenture for binding a parish apprentice under 

Poor Relief Act, 1601 (c. 2), is a judicial act, & it 

must appear on the face of the allowance that the 

justices were at the time of granting it acting 
within their jurisdiction.—STAVERTON (CHURCH- 

WARDENS, ETC.) v. ASHBURTON (CHURCHWARDENS, 

ETc.) (1855), 4 WH. & B. 526; 24 L. J. M. C. 53; 1 

Jur. N. 8S. 233; 119 E. R. 193; sub nom. R. v. 

STaVERTON, 3 C. L. R. 562; 24 L. T. O. S. 214; 

19 J. P. 229; 3 W. R. 173. 

See, also, Part VIII., Sect. 5, sub-sect. 1, B. (a), 
post; BasTarpy, Vol. I1I., pp. 401, 402, No. 349. 

Judicial notice by court of places mentioned in 
order.|—-See EVIDENCE, Vol. XXII., pp. 151, 162, 
Nos, 1281-1296. 
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Part V.—Petty Sessions and Special Sessions. 


SEcT. 1.—PETTY SESSIONS. 


294. Creation of division.]|—37 Geo. 3, c. 143) 
8s. 1, by which the justices at their respective 
petty sessions within the divisions, districts, & 
other places of the several counties of England, are 
authorised to appoint examiners of weights & 
balances, extends only to such divisions, etc., as 
were known & recognised at the time when the 
Act passed ; &, therefore, such appointment made 
at a petty sessions, by two justices for a district 
which they had, without the consent of the other 
magistrates, created within the last five or six 
years, was held to be illegal.—R. v. DEVON JJ. 
(1818), 1 B. & Ald. 588; 106 H. R. 216. 
Annotation :—Consd. R. v. Whittles (1849), 13 Q. B. 248. 

See Division of Counties Act, 1828 (c. 48); 
Petty Sessional Divisions Act, 1836 (c. 12); 
Petty Sessions Act, 1849 (c. 18); Petty Sessions 
& Lock-up House Act, 1868 (c. 22); Public 
Works Loans Act, 1875 (c. 89), s. 40; Summary 
Jurisdiction Act 1879 (c. 49), ss. 20, 30 ; Summary 
Jurisdiction Act, 1884 (c. 43), s. 8; Municipal 
Corporations Act, 1882 (c. 50), ss. 105, 160 ; Local 
Government Act, 1888 (c. 41), 8.3; Interpretation 
Act, 1889 (c. 63), s. 13. 

295. Holding of sessions at various places 
within division—Will not create new division.|— 
The fact of petty sessions for a division of a county 
having been usually held at several places within 
the limits of that division does not constitute such 
places separate petty sessional divisions under 
Bastardy Act, 1845 (c. 10), s. 10.—R. v. WHITTLES 
(1849), 18 Q. B. 248; 3 New Mag. Cas. 102; 3 
New Sess. Cas. 397; 18 L. J. M. C. 96; 12 1. T. 
O. S. 447; 13 J. P. 365; 13 Jur. 403; 116 
). R. 1258. 

Annotation :-—Refd. Lawson v. Reynolds, [1904] 1 Ch. 718, 

296. Petty sessional court house—What is.]— 
In a borough which had no separate commission 
of the peace the mayor & a county justice used to 
sit at the town hall, where they held petty & 
special sessions. Since Summary Jurisdiction 
Act, 1879 (c. 49), s. 20, petty sessions had been 
held at the county hall only, but latterly, since 
Summary Jurisdiction Act, 1884 (c. 43), the 
justices again sat in the town hall :—Held: the 
town hall was a petty sessional court house 
within Summary Jurisdiction Act, 1879 (c. 49), 
s. 20, being a place where justices were accustomed 
to assemble.— JONES v. JONES (1886), 51 J. P. 198. 

297. Cost of providing.|—A local Act 
passed in 1843 provided for the appointment of a 
stipendiary justice for a certain district & em- 
powered quarter sessions of the county to provide 
‘a suitable office or offices for transacting the 
magisterial business of the district included within 
the limits of this Act.’ The salary of the justice 
& the expenses of providing the office or offices 
were to be paid out of rates levied under the Act 
upon the district. In 1845 an office was provided 
which was used as a petty sessional court house. 
By subsequent local Acts of 1868 & 1894 the dis- 
trict was extended, & the justice was required to 
sit in different parts of the added areas, the powers 
of the Act of 1843 being applied to the whole 
district :—Held : the words “ office or offices ”’ in 
the Act of 1848 included cts. for the justice to act 
in, & the enactment for the provision of such cts. 
was not impliedly repealed by Petty Sessions Act, 
1849 (c. 18); &, therefore, the cost of providin 
additional petty sessional court houses require 








for the district was chargeable upon the district 
within the limits of the local Acts & not upon the 
county generally.—R. v. HUNTON, Ex p. GLAMOR- 
GANSHIRE Counry CoUNCIL (1904), 68 J. P. 453 ; 
2L. G. R. 917, C. A. 


Stcr. 2.—SPECIAL SESSIONS. 
Sus-sEctT, 1.—IN GENERAL. 


See Division of Counties Act, 1828 (c. 43); 
Petty Sessional Divisions Act, 1886 (c. 12); 
Licensing (Consolidation) Act, 1910 (c. 24), s. 83. 

298. General nature of special sessions.|—Jus- 
tices sitting in special petty sessions under Juries 
Act, 1825 (c. 50), s. 10, for revising the lists of 
jurors, are not a ct. of summary jurisdiction 
within Interpretation Act, 1889 (c. 63), s. 18 (11), 
& have no power under Summary Jurisdiction 
Act, 1879 (c. 49), s. 33, or otherwise to state a 
gene case for the opinion of the High Ct. upon 
the application of a person aggrieved by their 
decision. 

It more nearly resembles the proceedings of a 
public authority, who are allowed to act on their 
own knowledge without being bound & fettered 
by the ordinary rules of evidence; &, in my 
opinion the provisions of Summary Jurisdiction 
Act, 1879 (c. 49), are not sufficient to justify us in 
holding that justices, when acting under Juries 
Act, 1825 (c. 22), are a ct. of summary jurisdiction 
with power to state a special case (LORD ALVER- 
STONE, C.J.).—HAGMAIER v. WILLESDEN OVER- 
sEERS, [1904] 2 K. B. 316; 73 L. J. K. B. 638 ; 
90 L. T. 683; 68 J. P. 343; 20 T. L. R. 494; 2 
L. G. RK. 965; sub nom. HOGMAIER v. WILLESDEN 
OVERSEERS, 52 W. Kt. 654; 48 Sol. Jo. 494, D, C. 
Annotations :—Folld. Newman v. Foster (1916), 86 L. J. 

K. B. 360. Refd. R. v. Johnson, Lx p. ThOMely (1905), 
92 L. T. 654; KR. v. Se Cone ae “isi a Py 

1B hs: ¥ igh v. Liverpool JJ.» (1014) 1 K. B. 

109. 

299. Order for division of county — Whether 
appeal Hes.|—-Where an order for altering the 
arrangement of the parishes, etc., of any county 
for the purpose of holding special sessions has been 
made under Division of Counties Act, 1828 (c. 43), 
ss. 2, 4, there is no appeal against it, sects. 8 & 9 
of that Act applying to orders made under the 
authority of sect. 7 only.—R. v. DERBYSHIRE JJ. 
(1832), 1 Dowl. 386. 

800. Order of special sessions—-Need not show 
jurisdiction on its face.|—Where an order made by 
three justices of a petty sessional division of a 
county, on the county treasurer, for the payment 
of the expenses of special constables, who had been 
called out & had served in such division, under 
Special Constables Act, 1831 (c. 41), has been 
obeyed by the treasurer, & the expenses have been 
incurred, the money paid, & the item allowed in 
his accounts, the ct.,will not issue|the writ of 
certiorari for the purpose of quashing the order, 
upon grounds affecting the regularity of the pro- 
ceedings in respect of the appointment of the 
constables, or the making of the order. Semble : 
such an order is in the nature of a direction to the 
officer of the justices, & need not show on the face 
of it that the justices signing it had jurisdiction 
to make it.—R. v. NEwBorRouGH (LORD) (1869), 
L. R, 4 Q. B. 585; 10 B. & 8. 586; 38 L. J. M. O. 
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Sect. 2.—Special sessions: Sub-sects. 1 & 2. 
8. Part VI. Sects. 1, 2,3 & 4.] 


129; 17 W. R. 861; sub nom. R. v. CARNARVON- 
SHIRE JJ., 20 L. T. 818. 


Sect. 


Annotations :— 
466; R.v. Johnson (1905), 74 L. J. 


Notice of sessions—Under Highway Acts.|— 
See Hiacuways, Vol. XXVI., pp. 480, 481, Nos. 
1919-1927. 


SuB-SECT. 2.— PARTICULAR SESSIONS. 
Brewster sessions.|—See INTOXICATING LIQUORS, 
Vol. XXX., p. 12, Nos. 43 et seq. 
Billiard licences.|—-See THEATRES, 
Licenced houses for lunatics.|—See Lunacy Act, 
1890 (c. 5), 8. 177; LUNATICS. 


Mentd. R. v. Surrey JJ. (1870), L. R. 5 Q. B. 
K. B. 585. 


MAGISTRATES. 


Reformation of jury list.])—See Juries Act, 1922 
(c. 11); JuRrEs, Vol. XXX., p. 213, Nos. 12 e¢ seq. 

Music & dancing licences.|—-See THEATRES, 

Rating appeals.|—See Rates & RATING. 

Regulations as to explosives.) — See PUBLIC 
HEALTH. 

Theatre licences.]|—See THEATRES. 


Sect. 8.—POWERS EXERCISABLE AT PETTY OR 
SPECIAL SESSIONS. 
Powers under Highways Acts.|—See HIGHWAYS, 
Vol. XXVI., p. 476, Nos. 1890 et et. 
Appointment of overseers.]—See LocaAL GOVERN- 
MENT, pp. 30, 31 Nos. 146, 156; Poor Law. 
Appointment of special constables.]|—See POLICE. 


Part Vl.—dJurisdiction of Courts of Summary Juris- 
diction and Single Justices. 


Sect. 1.—WHEN JUSTICES FORM COURT OF 
SUMMARY JURISDICTION. 

See Summary Jurisdiction Act, 1879 (c. 49), 
s. 20; Interpretation Act, 1889 (c. 63), 5.13; &, 
generally, CouRTS, Vol. XVI., p. 99, Nos. 6-14. 

Justices acting under Costs in Criminal Cases Act, 
1908 (c. 15).|—See CriminaL Law, Vol. XV., 
p. 615, No. 6434. 

Distress for rates.|—See Distress, Vol. XVIII., 
pp. 398, 399, 415, 422, Nos. 1389-1397, 1546- 
oe Baer 

censing justices.|—-See INTOXICATING LIQUORS 
Vol. XXX., pp. 69, 70, Nos. 546-548. chk 

In lunacy matters.|—See Lunatics, pp. 249 et 

seq., ante. 


In public health & vaccination matters.]—See 
PUBLIC HEALTH. 

In rating matters.|— See Rates & RATING. 

Theatre & cinema licences.|—See THEATRES. 


SECT. 2.—OFFENCES SUMMARILY PUNISHABLE. 
See Summary Jurisdiction Act, 1879 (c. 49), 
8. 20, Interpretation Act, 1889 (c. 63), s. 13. 

801. Creature of statute.]—All summary juris- 
diction is the creature of statute (BLACKBURN, J.). 
—WHITE v. Feast (1872), as reported in L. BR. 
7Q. B. 353 ; 26 L. T. 611; 363. P. 436: sub nom. 
R. v. NORFOLK JJ., WHITE v. Fast, 20 W. R. 382. 
Annotations :—Retd. I. v. Mussott (1872), 26 L. T. 429 


Rirnia . Mawnsheall s1070\ on >> =~ - 
- © Fane JJ: 


GG (1070), 30 L. T. 3735 KR 
. Jo. 329. Mentd. R. v. French (1873), 37 
nny v. Thwaites (1876). 2 Ex. D. 21: Cole 


1809), 79 L. T. 734; Heaven v. Crutchley (1903), 68 
3802. Offence must be strictly within 
statute.|—4 Geo. 4, c. 34, s. 1, does not apply 


; PART VI. SECT. 2. 
0. Assauli.} — BR, », ADONCHUK 
(Alta.), [1919] 1 W. W. R. 987.—CAN, v. FOLKINS, Ex 


CAN. 
1ANE mm evnoe ——WAK t. Wife 
L GRAFF, {1923 ‘9 y af 191 
89 Can. Crim. Cas, 318 rats * sai ers 


293; [1923] 1 W. W. R. 1155.—CAN. 
q. Obstructing peace officer 
p. McAdam (1915), 
43 N. B. R. 538.—CAN. 
r. Trespassing on railway tracks.} 
—R. v. HuGHRS (1895), 26 O. R. 486.— 
peng. ee R. v. 


a. Theft of goods valued lesa than 


where the offence charged amounts to a felony. 
Therefore where deft. under that statute was con- 
victed by two justices, ‘‘ for that he the said W. 
did contract with T., as a servant in husbandry, 
& hath, in his said service & employment, been 
guilty of divers misdemeanours, in that he, the 
said W. did, on etc., purloin a quantity of barley 
to give to the horses under his care, contrary to 
the express commands of the said T.:—Held: 
the offence charged here was a felony irrespective 
of the contract of service, & therefore a conviction 
under the statute was invalid. 

Justices should never convict summarily without 
all the necessary statutable preliminaries being 
complied with. In a case of this sort a summary 
conviction cannot be allowed merely because deft. 
has been guilty of a misdemeanour whilst he 
remained in the service, but it should appear that 
the misdemeanour consisted of some misconduct 
which was a violation of his contract of service ; 
it is therefore important that the terms of the 
contract should be stated (COLERIDGE, J.).—Re 
JACKLIN (1844), 1 New Sess. Cas. 280; sub nom. 
Ee p. JACKLIN, 2 Dowl. & L. 103; 18 L. J. M. C. 
139; 3L. T. O. S. 207; 8 J. P. 539. 

303. May be given by implication.|—By 
Contagious Diseases (Animals) Act, 1870 (c. 70), 
s. 57, if any person exposes, in a public place 
where animals are commonly exposed for sale, any 
animal affected with a contagious or infectious 
disease, he shall be deemed guilty of an offence 
against this Act, unless he shows, to the satis- 
faction of the justices before whom he is charged, 
that he did not know of the same being so affected ; 
& by sect. 103 a penalty not exceeding £20 is 
imposed on any person guilty of an offence against 
the Act :—Held: jurisdiction was impliedly given 
to justices summarily to convict in a penalty 





ten dollars.)-—R. v. BABIUK (Alta.) 
aes) 1D. L. R. 2433 [1924] ¢ 
W. e R. 858.—CAN. 

b. Solemnisation of infant’s marri- 
age.}—R. v. GALLANT (186 )» 10 N. B. R. 
(5 All.) 115.—CAN. 

co. Ttile to land involved.) — If, in 
a prosecution before a justice of the 
pene under Highway Act, the title 

land comes in question, {t must be 
gone into by the justice if he entertains 


-]—R. 


ZYLA 
§8.—CAN. 


Part V].—JuRispicTIon oF Courts or Summary J URISDICTION, ETC. 


a person guilty of an offence under Contagious 
Diseases (Animals) Act, 1870 (c. 70), 8s. 57.— 
CULLEN v. TRIMBLE (1872), L. R. 7 Q. B. 416; 41 
L. J. M. C. 182; 26 L. T. 691; sub nom. R. v. 
LANCASHIRE JJ., CULLEN v. TRIMBLE, 20 W. R. 
701; sub nom. CULLEN v. LANCASHIRE JJ., 37 
mie cate Wo 

dandelion :-~Apld. Johnson v. Colam (1875), L. R. 10 Q. B. 

ro ° 


804. ——.] — By Contagious Diseases 
(Animals) Act, 1869 (c. 70), s. 64, food & water 
are to be provided at railways to the satisfaction 
of the Privy Council, & such food & water is to be 
supplied, on the request in writing of the consignor 
or person in charge, to animals carried on the 
railway, & if in the case of any animal such a 
request as aforesaid is not made, so that the 
animal remains without a supply of water for 
thirty consecutive hours, or other period of not 
less than twelve hours as the Privy Council shall 
from time to time by order prescribe, the con- 
signor & the person in charge of the animal shall 
each be deemed guilty of an offence against the 
Act :—Held: by implication jurisdiction was 
given to justices summarily to convict & impose 
a penalty upon any person guilty of an offence 
against Contagious Diseases (Animals) Act, 1869 
(c. 70), 8. 64.—JOHNSON v. COLAM (1875), L. li. 
10 Q. B. 544; 441. J. M. C. 185; 32 L. T. 725; 
40 J. P. 1385; 23 W. R. 697, D.C. 

Annotation :—Consd. Swan v. Saunders (1881), 44 L. T. 424. 

305. Matters not cognisable by justices under 
summary jurisdiction—Breach of statutory direc- 
tion where no penalty provided.|—3 Geo. 4, c. cvi., 
8s. 8, & therefore Bread Act, 1836 (c. 37), s. 6, 
which is in the same terms, though directing that 
every baker, etc., shall fix in his shop proper 
weights & scales, etc., does not provide a penalty 
for the breach of this duty, which therefore does 
not constitute an offence cognisable by a ct. of 
summary jurisdiction—R. v. SmirH (METKO- 
POLITAN MAGISTRATE) & AERATED BREAD Co. 
(1894), 63 L. J. M. C. 67; 70 L. T. 3735; 53 J.P. 
445; 17 Cox, C. C. 735; sub nom. Re AERATED 
BREAD Co., Rh. v. Smita (METROPOLITAN POLICE 
MAGISTRATE), 10 T. L. R. 227, D. C. 

3 Blasphemy.|—Justices of the peace 
have no jurisdiction over scandalous words 
defamatory of religion—ATWoOOD’s CASE (1617), 
Cro. Jac. 421; 79 BH. R. 359. 

307. Obstructing highway—Town Police 
Clauses Act, 1847 (c. 89), s. 28.|—-Three men 
walked abreast on the pavement of a street back 
& forward, causing passengers to go aside on the 
highway. On a summons under above sect. :— 
Held: they could not be convicted, as they had 
not used any cart, carriage, or animal, & the only 
remedy seemed to be by indictment.—R. v. LONG, 
ETC., JJ. (1888), 59 L. T. 33; 52 J. P. 630; 4 
T. L. R. 684; 16 Cox, C. C. 442, D.C. 


Annotations :—Folld. R. v. Williams (1894), 55 J. P. 406. 
Expld. Gill v. Carson & Niold, [1917] 2 K. B. 674. 


308. }—Four men walked 
abreast on the pavement, causing passengers to 
go into the carriageway in order to pass, & were 























the suit.—R. v. BUCHANAN (1848), 3 
Kerr, 674.—CAN. 


d. ——.} — DOooIaNn v. LAFOREST 
(1885), 24 N. B. R. 553,.—CAN. 
@. Offences triable two justices — 
Without , by wo v 


Sane (1940 ned a aad 189.—CAN. 
CAN. ’ an. . 


R. 214.— 


the justices had jurisdiction to try the 
accused without his consent.—R. wv. 
PROKOPATz (1914), 29 W. L. R. 88 5 
18 D. L. RB. 696; 7 Sask. L. R. 95; 
6 W. W. R. 405; 23 Can. Crim. Cas. 
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charged under above sect. with obstructing the 
highway :—Held: this was not an offence punish- 
able summarily, but might be indictable.—R. v. 
WILLIAMS (1891), 55 J. P. 406. 

Indictable offences.|—-See CRIMINAL Law, 
Vol. XIV., pp. 202-208, Nos. 1814-1900. 





Sect. 3.—JURISDICTION IN CIVIL MATTERS. 

309. Cannot be conferred by consent.|—13 Geo. 
3, c. 78, 5s. 48, which requires the accounts of the 
surveyors of highways to be laid before one justice, 
&, on his refusal to allow them, before the justices 
at petty sessions, gives no original jurisdiction 
over the accounts to the justices at petty sessions, 
ries if by consent of all parties they be laid before 

em. 

The Act of Parliament gives no original juris- 
diction whatever to the justices at petty sessions. 
How can we decide that mere consent of parties 
shall give a jurisdiction which is withheld by Act 
of Parliament ? The safe course will certainly 
be to hold that consent cannot have any such effect 
(LORD DENMAN, C.J.).—R. v. GOODENOUGH (1835), 
2 Ad. & El. 463; 111 E. R. 179°; sub nom. R. v. 
CUMBERLAND JJ., 1 Har. & W. 497; 5 Nev. & 
M. K.B.578; 3Nev.& M.M.C.451; 4L.J.M.C. 


104. 
-See Courts, Vol. XVI., pp. 117-119, 
Nos. 153-174. 
See, generally, Titles passim. 


Sect. 4.—POWERS OF SINGLE JUSTICE. 


See Criminal Law Act, 1826 (c. 64); Indictable 
Offences Act, 1848 (c. 42); Summary Jurisdiction 
Act, 1848 (c. 43), ss. 12, 29; Summary Jurisdiction 
Act, 1879 (c. 49), 8. 20; Interpretation Act, 1889 
(c. 63), s. 13. 

310. To receive information or complaint.]— 
R. v. WESTWOODHAY (INHABITANTS) (1717), as 
reported in Cas. Sett. 82. 

311. .|}—An information for an offence 
against any Act relating to the customs may, 
notwithstanding 8 & 9 Vict. c. 87, 8. 82, be laid 
before a single justice of the peace, although not 
less than two justices must be present at the 
hearing of a summons issued upon such informa- 
tion.—R. v. RussELL (1849), 138 Q. B. 237; 3 
New Sess. Cas. 368; 12 L. T. O. S. 448; 13 J. P. 
70; 116 B. R. 1254; sub nom. Re RUSSELL, R. v. 
Harwice JJ., 18. J. M. C. 106; 13 Jur. 259. 

312. .|—An information for using 4 place 
for betting contrary to Betting Act, 1853 (c. 119), 
s. 3, does not require to be laid before two justices ; 
one will suffice.—LEE v. GoLip (1880), 44 J. P. 
395, D. C. 

313. 








Unless precluded by statute.]—The 
provision in 3 Geo. 4, c. 23, 8. 2, that, in ali cases 
where two or more justices, deputy licutenants or 
others, are authorised to hear & determine any 
complaint, one justice, etc., shall be competent 


PART VI. SECT. 8. és 
k. Debt exceeding £5.) —- A justice 
of the peace has no jurisdiction, under 
4 Wm. LV. c. 45, in cases of debt where 
the amount exceeds &5, unless reduce 
to that sum by actual payments.— 
WHITE v. MACKLIN (1840), 1 Kerr, 94. 








— Re WORRELL 
W. 


: 5) 
1915), 30 W. L. R. 915; 8 W. W.R. —CAN. 
OS or ot ee Gee saga! sy ee 91D. L. B. 519, 522: 24 \aeaes, — DRAPER v. MUNROE 
victed by two justices of an assault Can. Crim. Cas. 88.—CAN. (1847), 3 Kerr, : : 


Causing actual bodily harm, &, being — —.] 
mprisoned pursuant to the conviction, 


applied for a habeas corpus :—Held: OAN. 


h. }.— R.v. Law (1916), 
33 W. L. BR. 669; 9 W. W. R. 1075.— 


m. ee Action in salen 
court. ARQUHARSON Vv. 
Cours, T1918] 3 -W. W. R. 193.—CAN. 
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Sect. 4.— Powers of single justice. Sect. 5.] 


to receive the original information, does not repeal 
provisions of former statutes, expressly requiring 
more than one justice, etc., to receive an informa- 
tion. Therefore, a conviction on an information 
laid before a single comr. of assessed taxes (not 
being a justice), under 52 Geo. 3, c. 93, sched. (Li), 
r. 18, is bad.—R. v. GRIFFIN (1846), 9 Q. B. 155; 
2 New Sess. Cas. 368; 15 L. J. M. C. 120; 7 
L. T. O. S. 225; 10 J. P. 483; 10 Jur. 493; 115 
EK. R. 1234. 

In bastardy proceedings.|—See BAsTARDY, 
Vol. III., p. 889, Nos. 275, 276. 

3814. To hand over absentee to military custody.] 
——-On a charge of being an absentee from His 
Majesty’s forces under Army Act, 1881 (c. 58), 
s. 154 (1), & Reserve Forces Act, 1882 (c. 48), 
8. 16 (1):—Held: where the accused is charged 
with a view, if the charge is proved, of his being 
handed over to military custody, he can be dealt 
with by a single justice.—-WALDER v. TURNER, 
[1917] 1K. B. 39; 85 L. J. K. B. 1570; 115 L. T. 
vend 80 J. P. 405; 38 T. L. R.1; 14L. G. R. 





315. Order for payment of wages.|—SHERGOLD 
v. HOLLOWAY (1734), Sess. Cas. K. B. 154; 2 
Stra. 1002; 93 KH. R. 156. 


Annotations :—Refd. Entick v. Carrington (1785), 2 Wils. 
275; Morrell v. Martin (1841), 3 Man. & G. 581. 


SEctT. 5.—SPECIAL POWERS OF METROPOLITAN 
POLICE MAGISTRATES. 


See Metropolitan Police Courts Act, 1839 (c. 71) ; 
Indictable Offences Act, 1848 (c. 42), s. 29; 
Summary Jurisdiction Act, 1848 (c. 43), s. 33; 
Summary Jurisdiction Act, 1879 (c. 20), s. 20; 
Interpretation Act, 1889 (c. 63), 8. 13; Police 
Property Act, 1897 (c. 30); Telegraph Act, 1878 
(c. 76), ss. 4, 53 Merchant Shipping Act, 1804 
(c. 6), s. 610; London County Council (General 
Powers) Act, 1915 (c. ciii). 

316. To exercise powers of two justices—Juris- 
diction must appear on face of order.]|—An order 


PART VI. SECT, 4. 


8141. To hand over absentee to 


& summary 
military custody. whether an Of 


sent only.}—A police magistrate, pen 
trial, under Part I. 
the Criminal Code, has no right, 


MAGISTRATES. 


of removal stated, ‘‘ whereas complaint has been 
made unto me, one of Her Majesty’s justices of 
the peace in & for the county of Middlesex, one 
of the police magistrates of the metropolis, sitting 
at the ploice ct., Great Marlborough street, in the 
parish of St. James, Westminster, within the 
metropolitan police district, by the churchwardens 
& overseers of, etc., that J. & H. are lately come 
into the said parish, endeavouring to settle there 
contrary to law; & it appeareth unto me, etc., & 
I do adjudge that they are become chargeable to 
the said parish ” etc. :—Held: the jurisdiction of 
the single justice, as a police magistrate, suffi- 
ciently appeared on the face of the order.—R. v. 
St. GILES-IN-THE-FIELDS (INHABITANTS) (1846), 
7 Q. B. 529; 1 New Mag. Cas. 578; 2 New Sess. 
Cas. 389; 15 L. J. M.C. 122; 71. T. O. S. 206; 
10 J. P. 653; 10 Jur. 754; 115 BH. R. 588. 


Annotation :-—Refd. R. v. St. Paul, Covent Garden (1846), 
1] J. P. 70. 


317. ——— Payment by parish officers of dis- 
allowance by auditor.|—A metropolitan police 
magistrate sitting alone, has jurisdiction to hear 

determine an information by the auditor of a 
metropolitan poor law district, for non-payment 
of disbursements regularly disallowed, & sur- 
charged by such auditor, & certified to the Poor 
Law Comrs. under Poor Law Amendment Act, 
1844 (c.101), s. 82, where such information is laid 
within nine calendar months from the time of the 
disallowance, as required by Poor Law Amend- 
ment Act, 1849 (c. 103), s. 9, although not until 
after the limitation of six calendar months men- 
tioned in Metropolitan Police Courts Act, 1839 
(c. 71), 8. 44, has expired.—R. v. TyRwuHITr (1850), 
15 Q. B. 249; 4 New Mag. Cas. 110; 4 New Sess. 
Cas. 266; 19 L. J. M. C. 249; 15 L. T. O. S. 299 ; 
14 J. P. 482; 14 Jur. 1024; 117 BE. RR. 452. 
Annotation :—Apld. R. v. St. George, Bloomsbury (1851), 

16 Q. B. 1005. 


818. ——— Recovery of cost of road repairs— 
Metropolis Management Act, 1890 (c. 66), 5. 3— 
Court of competent Jurisdiction.|—A metropolitan 
police magistrate is a ‘ct. of competent juris- 
diction ’’ within above sect. & has jurisdiction to 
entertain proceedings for the recovery from the 


{. To request another justice to act 
in his absence.]-—~ A police magistrate 
having jurisdiction & being about to 


Qu. : 
order committing to military custody 
can be made by a single magistrate 
R. v. Jones, [1917] 23. R. 7.—IR. 


n. To examine witnesses — Pro- 
ceedings on search warrant.}—Where a 
prisoner is brought before a single 
Justice, not upon warrant or summons 
but in the execution of a search war- 
rant the justice has power to examine 

tnesses on oath.—R. v. HAMMOND 
aoe? 1N.8.W.8.C. R. N.S. 42.— 


— 
e 


0. To adjourn proceedings.} — One 
justice of the peace has power at the 
return day of the summons to adjourn 
the proceedings till a future day.— 
uz AP HOLDER (1866), 6 All. 338,— 


p. ——.] — If, after the entry of 
& Summary conviction a magistrate 
reserves the qneetion of the penalty 
rae ee ete oat ee 

or the purpose of co er 
** his jurisdiction is lost.—R. ~ 
IER, [e244 roe oo ae 
. W. R, ‘ an. . Cas. 
78; 20 Alta. L. R. 645.—CAN. 
. 9. No power to override associate 
qu oA 0. MILNE (1875), 25 C. P. 


r. In absence of police magistrate.) 


. v. GORDON (1888), 16 O. R. 64, 


t. To take view of locus— By con: 


unless by consent, to take a view of 
the locus of the offence.—R. ». w- 
FORD (1913), 22 W. L. R. 969; 10 
D. L. R, 96.—CAN. 


a. Power of police magistrate — 
Power conferred by statute—But no 
rules & orders made.}~—MAROIL v. 
CANADIAN KLONDIKE MINING Co. 
(Y. T.) (1913), 25 W. L. R. 339; 13 
D. L. R, 805.—CAN. 

b. No power to allow charge to be 
withdrawn.}—R. v. CHEW DzB (1913), 
23 W. L. R. 308; 18 B.C. R. 23; 9 
D. L. R. 266.—CAN. 

c. Powers of police magistrate — 
When pene hllee § by ultra vires <Act.J— 
ar TOLAND (1892), 22 O. R. 505.— 


d. To hear information— On 
request from magistrate having juris- 
diction.j-—-R. . UIKSHANKS (1914), 
27 W. L. R. 759; 6 W. W. R. 524: 





18 D. L. R. 636; 7 Alta, L. R. 92.— 
6. Over offence committed outside 
jurisdiction—Accused found within 


jurisdiction.}—Criminal Code, s. 577, 
ermits a police magistrate for & cer- 
in territorial jurisdiction to t a 

prisoner for an offence committed 

without that jurisdiction if the accused 
is found within it.—R. v. THORNTON 

(1916), 83 W. L. R. 178, 398; 9 
° e R. 825.—CAN. 


be absent may request a justice of the 
peace to act his place in al) police 
court work during his absence.— 
DWYER v. BULBECK (Sask. ey 


D. L. R. 597; [1922] 3 W. W. R 
—CAN, 


g. To suspend sentence.) — R. v. 
HIEBERT (Man.), [1923] 3 W. W. Rh. 
243.—OAN, 


h. After issuing valid warrant. — 
Once a magistrate has issued a valid 
& proper warrant of commitment he 
has exhausted his jurisdiction & be- 
comes functus officio.—R. v. GRay, 
[1925] 1 W. W. R. 831; 43 Can. Crim. 
Cas. 395.—CAN. 


k. To order production of docu- 
ments.}—-Where the comr. appointed 
to hold an inquiry under Commissions 
of Inquiry Act, 1908, is a magistrate, 
he has the same power to order the 
production & inspection of documents 
as am trates’ ct. under Magistrates 
& Courts Act, 1908, s. 83.—Re ST. 
HELENS HOspiTaL (1913), 32 N. Z. 
L. R. 682.—N.Z. 

l. To take affidavits — Anywhere in 
Great Britain.|—A Scottish justice of 
the pcace can sompeu uy exercise 
acts of voluntary jurisdiction, e.g. 


affidavits in proceedings, when in 
of 


Ing -~—KERR v. AILSA (MARS UIs 
(1864 17 Dunl. (H. L.) 11: 1 Macq. 
36; 26 Sc. Jur, §25.—SCOT. 


Part VI.—JurispicTion or Courts or Summary J URISDICTION, ETC. 


frontagers of the expenses of repairs done by a 
borough council under the provisions of that 
sect. to @ carriage road which is not repairable by 
the inhabitants at large.—R. v. GARRETT, [1907] 
1 K. B. 881; 76 L. J. K. B. 858; 96 L. T. 407; 
71J.P. 171; 23 T. L. R. 808; 51 Sol. Jo. 265; 
5 L. G. RB. 358, C. A. 

319. Order for restitution of stolen goods— 
Metropolitan Police Courts Act, 1839 (c. 71), s. 40— 
Refusal of court convicting thief to make order— 
Jurisdiction of magistrate.|—The refusal of the 
ct., before which a thief has been convicted, to 
make an order for restitution of pawned stolen 
goods under Pawnbrokers Act, 1872 (c. 93), s. 30, 
is no bar to the exercise in the metropolis of the 
summary jurisdiction under Metropolitan Police 
Courts Act, 1839 (c. 71), 8. 40.—Ea p. DAVISON 
(1896), 60 J. P. 808; 138 T.L. R.93,D.C. | 
Annatolion :~—Refd. Leicester v. Cherryman (1907), 96 L. T. 


320. —— Dog is ‘‘ goods’? within Act.|— 
A dog is ‘‘ goods ”’ within above sect., & therefore 
a metropolitan police magistrate has jurisdiction 
under that sect. to order a dog to be delivered to 
its owner.—R. v. SLADE (1888), 21 Q. B. D. 433; 
52 J. P. 599; 37 W. BR. 141; 47. L. R. 7773 sub 
nom. R. v. SLADE, Ex p. YEOWARD, 57 L. J. M. C. 
120; 59 L. T. 640; 16 Cox, C. C. 496, D. C. 
Annotation :—Mentd. Evans v. Davies, [1893] 2 Ch. 216. 


321. Goods not subject matter of charge.] 
—An accused person, having been arrested by a 
police constable, was taken to a police station, 
where she was searched, & a sum of £108 was 
found upon her & taken possession of by the police. 
In the charge sheet kept at the police station 
the following charge against her was entered : 
“ Fraudulently obtaining on the 10th instant the 
sum of 58. from Miss M., & also the sum of 5s. 
from Miss B., by representing that she, the 
prisoner, was collecting subscriptions for the 
children’s treat of St. Peter’s, Eaton Square, & 
further with endeavouring to procure charitable 
contributions by false pretences.’’ On the follow- 
ing day she was brought before a metropolitan 
poe magistrate who had the charge sheet before 

, & convicted her summarily in respect of the 
two first offences specified therein, & sentenced 
her to two consecutive terms of imprisonment. 
At the hearing, in addition to Miss M. & Miss B., 
three other ladies were called who proved that she 
had obtained from them various smal] sums 
amounting to about £2 5s. by making similar 
fraudulent representations :—Held: upon those 
facts, the money found upon the prisoner was not 
money ‘charged ’’ before the magistrate to be 
stolen or fraudulently obtained within Metro- 
politan Police Courts Act, 1889 (c. 71), s. 29, & 
therefore he had, after the conviction, no juris- 
diction to make an order under that sect. for the 
delivery to her of the whole of the £108 by the 
constable in whose custody it had remained.— 
R. v. D’Eyncourr (1888), 21 Q. B. D. 109; 57 
L. J. M. C. 64; 52 J. P. 628; 87 W. R. 59; 4 
T. L. R. 455, D. C. 

Annotations :—-Mentd. Inkpin v. Roll (1922), 126 L. T. 517; 

Conn v. Turnbull (1925), 89 J. P. Jo. 300. 

822. Charge of unlawful possession of goods— 
Metropolitan Police Courts Act, 1839 (c.71), s. 24— 
Does not apply to possession in house or shop.]— 
(1) Under above sect. a person may be brought 
before a metropolitan police magistrate, charged 
with having in his possession or conveying any- 
thing suspected of being stolen or unlawfully 
obtained ; & by Metropolitan Police Act, 1839, c. 47, 
8. 66, a constable may stop, search, & detain any 
person reasonably suspected of having or con- 
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veying anything stolen or unlawfully obtained :— 


Held: the power of a magistrate under these 


enactments extended only to persons who were 
at the time conveying the property, 7.e., to street 
offences, & not to persons who might have such 
property in a house or shop; in order to give the 
magistrate jurisdiction, it is not necessary that 
the party be brought before him in custody of a 
constable. 

(2) Bvidence & documents, set out at length in 
an appendix to a special case, should be numbered 
In paragraphs, pursuant to Leguie Cenerales, 
Hilary Term, 1862, or the costs will not be allowed. 
—HADLEY v. Perks (1866), L. R. 1 Q. B. 444; 
7B. & 8.375; 85 L. J. M.C.177; 14 L. T. 325; 
a P. 485; 12 Jur. N. S. 662; 14 W. R. 
Annotation :—As to (1) Folld. R. v. Whitley (1867), 31 

J.P. 565. ; 

323. ———.|—Metropolitan Police 
Courts Act, 1839 (c. 71), 5. 24, does not apply to 
the case of goods found on the premises of marine 
store dealers suspected of having been stolen, but 
only to goods found on persons in the streets.— 
R. v. WHITLEY (1867), 81 J. P. 565. 

324. Excise offences committed in London area 
—15 & 16 Vict. c. 61, s. 1.]—-By above sect. an 
information ‘‘for the recovery of any penalty 
imposed by any Act or Acts relating to the revenue 
of excise, & incurred for or by reason of any 
offence committed against any such Act or Acts” 
may be heard & determined, if the offence has been 
committed within the limits of the chief offices of 
Inland Revenue in London, before a metropolitan 
police magistrate :—Held: the provisions of 
above sect. applied to informations for penalties 
imposed by statute in respect of excise offences 
created after the passing of the Act, & therefore 
a metropolitan police magistrate had jurisdiction 
to hear & determine an information for the re- 
covery of the penalty imposed by Customs & 
Inland Revenue Act, 1887 (c. 15), s. 4, in respect 
of the new excise offence created by that sect.— 
R. v. INGHAM (1888), 21 Q. B. D. 47; 57L.5.M.C. 
87; 59 L. T. 62; 52 J. P. 550; 36 W. R. 811; 
16 Cox, C. C. 505, D. C. 

325. Appeals under London County Council 
(General Powers) Acts—Control of massage estab- 
lishments.|—On the hearing of an appeal under 
London County Council (General Powers) Act, 
1915 (c. ciii), 8. 23, the magistrate is not justified 
in confirming the order merely because he is of 
opinion that the council had reason to believe 
that applt. was of bad character or that the house 
was being used for immoral purposes; he must 
state that he entertained the same belief himself.— 
DALE v. LONDON County CoUNCIL, [1917] 1 K. B. 
808; 86 L. J. K. B. 844; 116 L. T. 216; 81 
J.P. 66; 15 L.G. R. 271, D.C. 

326. Time for appeal—Summary Juris- 
diction Rules, 1915, r. 58.)—-The effect of above 
rule is to repeal by implication so much of London 
County Council (General Powers) Act, 1910 
(c. cxxix), s. 22 (5), as requires four days notice 
of an appeal under that sect.—EDELSTEN 1. 
Lonpon Counry Councin, [1918] 1 K. B. 81; 
87 L. J. K. B. 189; 117 L. T. 668; 81 J. P. 204; 
15 L. G. R. 899, D. C. 

827. Power to deprive informer of share in 
penalty—Metropolitan Police Courts Act, 1839 
(c. 71), 8. 34.]—Under above sect. a metropolitan 
police magistrate has a discretion to deprive an 
informer of any share in a penalty inflicted under 
Betting Act, 1853 (c. 119), although sect. 9 of the 
latter Act expressly directs that one-half of the 
penalty is to be paid to the informer.—HAWKn v. 
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. 5.— Special powers of metropolitan police magis- 
trates. Sects. 6,7,8 &9. Part VII. Sects. 


MACKENZIE (No. 3), [1902] 2 K. B. 234; 71 
L. J. K. B. 570; 87 L. T. 131; 663. P. 712; 51 
W. BR. 239; 20 Cox, C. C. 324; sub nom. Mac- 
KENZIE v. HAWKE, HAWKE v. MACKENZIE, 18 
T. L. R 550; 46 Sol. Jo. 501, D.C. 


Sect. 6.—SPECIAL POWERS OF STIPENDIARY 
MAGISTRATES. 


See Indictable Offences Act, 1848 (c. 42), s. 29; 
Summary Jurisdiction Act, 1848 (c. 43), 8. 33; 
Summary Jurisdiction Act, 1879 (c. 49), s. 20; 
Interpretation Act, 1889 (c. 63), s. 13; Petty 
Sessions Act, 1849 (c. 18), s. 1; Stipendiary Magis- 
trates Act, 1858 (c. 73), 8s. 1; Merchant Shipping 
Act, 1894 (c. 60), 5s. 610; Telegraph Act, 1878 
(c. 76), xs. 4, 5. 

328. Where sitting with a Justice of the peace— 
Adjudication on difference of opinion.|—-Appct. was 
summoned before a ct. of summary jurisdiction 
for a contravention of the Pawnbrokers Act, 1872 
(c. 93). The ct. consisted of the stipendiary 
magistrate for the district & another justice of the 
peace. At the conclusion of the evidence the 
second justice, in a private discussion of the case 
with the stipendiary magistrate, said that the 
evidence was not in his view such as would justify 
a conviction. The stipendiary magistrate, being 
satisfied that the case was fully made out against 
appct., stated his view to the second justice & 
added the following words: ‘I must then take 
upon myself the burden of adjudicating in this 
case alone.’’ The second justice said ‘* Very 
well,””’ whereupon the stipendiary magistrate 
ordered appct. to pay a fine & costs, adding that 
he alone was responsible for the decision & that 
the second justice was not in any way a party 
jurisdiction 


PART VI. SECT. 6. —No 


m. Where sitting with a justice of 
the peace.|—A stipendiary magistrate 
when sitting with another justice or 
other justices of the peace under 
Licensing Act, 1881, can only act as a 
single justice of the peace, with no 
greater power or authority than the 
other or others.—Nutr v. Bisnor 
(1895), 13 N. Z. L. R. 656.—N.Z. 

n. In respect of violation of licensing 

w G. 


BENNER (1902), 35 
CAN. 


a. Gencral jurisdiction through whole 
colony.}——Although under 
land Resident Magistrates Act, 1867, 
the jurisdiction of magistrates was 
purely local, yet under Magistrates 
Courts Act, 1893, stipendiary magis- 
trates appointed thereunder do not 
hold office for particular districts, 
but possess a general jurisdiction 


MAGISTRATES. 


thereto:—Held: as the stipendiary magistrate 
had jurisdiction to decide the case by himself, & 
as what took place amounted to a withdrawal by 
the second justice from taking ay part in the 
decision, the conviction of appct. by the stipendiary 
magistrate alone was valid.—R. v. THOMAS, Ez p. 
O’Hare, [1914] 1 K. B. 32; 83 L. J. K. B. 351 ; 
109 L. T. 929; 78 J. P. 55; 23 Cox, C. C. 687. 

329. Appeal from pilotage authority—Extension 
of time for notice.|—By rule I. of the Pilotage 
Appeal Rules (Stipendiary & Metropolitan Police 
Magistrates) 1890, notice of appeal to a magistrate 
from the decision of a pilotage authority is to be 
given in writing to the magistrate & to the pilotage 
authority by the person aggrieved within seven 
days after he shall have received a notification of 
such decision ‘‘ or within such further times as 
may be allowed by the magistrate ’’ :—Held: a 
magistrate has power under the rule to extend the 
time for appealing, although the prescribed time 
has expired before the date of the application for 
the extension.—R. v. LEwIs, [1906] 2 K. B. 307; 
ie L. J. K. B. 508; 95 L. T. 476; 10 Asp. M. L. C. 

70. 
See, generally, SHIPPING. 


Srect. 7.—JUVENILE COURTS. 
See Children’s Act, 1908 (c. 67), 8s. 111; Juvenile 
Courts (Metropolis) Act, 1920 (c. 68). 


SEcT. 8.—EXTRADITION PROCEEDINGS. 
See EXTRADITION, Vol. XXIV., pp. 878 et seq. 


SecT. 9.—CONTEMPT OF COURT. 
Sec CONTEMPT OF CouRT, Vol. XVI., pp. 13, 14, 
Nos. 68, 73. 


cily.}—-hR. uv. e. Kxercising puwers of jfustices.}— 
B. R. 632.— <A stipendiary magistrate appointed 
by the Lieutenant-Governor in Council 
has the jurisdiction of two justices of 
the peace to try offences against the 
criminal law under the Summary Con- 
victions Act passed by the Parliament 
of Canada.—R. v. BASKER (1912), 10 
KE. L. R. 320; 1D. L. R. 295.—CAN. 


f. No civil jurisdiction — Where 
parties not resident in same parish as 
magistrate.J—R. v. CARLETON, Ez 7p. 


in 
N. 


New Zra- 


ry FRASER (1880), 1 R. & throughout the whole Colony, con- })gLonGg (1917), 44 N. B. R. 678.— 
: ; - trolled in practice by departmental GAN : cies i 
1 Saiyan — ,GARDNER v= PARR arrangements.—BASTINGS v. CALLAG- : 
( Ae R.& G. 225; 1C.L. T. 710. pan, (1905) A. C. 351.—N.Z. gee. Ne. pee ue Le gail i 
_ . . Sti . . . r Criminal Code , 1909. 
P. ——1—-R. wv. Tact, 1924) 3 for counpentiny magistrate appointed pay. BuryEa (1918), 45 N. B. R. 308. 
D; Be R. 321; (1924) 2 W. W. R. 958; cipality by statute.) —R. v, Towns- —CAN. 
»C. BR. 501.—( Rasen NEND (NO. 1) (1906), 39 N. S&S. R. 172. h. No security for costs given — 
ostanto Bavge. Mansion Gibsl), Se Wh tae” maguaste fetes 
. , ec. Where cause of action exceeds URPHY v MCMILLAN (1919), 46 
P. KR. 47.—CAN. f N. B. R. 88 4 43 D. L. R. 25.—CAN. 


4E.L. R. 


r. Power to state a case.) — TR. v. —_ 
HawEs (1900), 33 N. S. R. 389.—CAN. 


t. Stipendiury magistrate of town 


eighty dollars. }—HAL.L v. VEINOT (1907), 
q 3 AN. 


d. Powers of deputy.] — Re NEILLY 
(1911), 9 E. L. R. 345.—CAN. 101; 


rate. } 


k. Additional stipendiary 
.L. R. 


KNIGHT v. MANSON, [1925] 3 
58 N.S. lt. 96.—CAN. 


Part VII.—INpICTABLE AND SummMARY OFFENCES. 
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Part Vil—Indictable and Summary Offences. 


Sect. 1—WHAT OFFENCES ARE 


INDICTABLE. 


See CRIMINAL Law, Vol. XIV., pp. 202-208, 


Nos. 1814~1900. 


Sect. 2.—INDICTABLE OFFENCES TRIABL 
SUMMARILY. 


See, now, Criminal Justice Act, 1925 (c. 86), s. 24, 


sched. Il. 


330. Election of accused to be tried sum- 
marily—Whether available on charge under Lar- 
ceny Act, 1916 (c. 50), s. 17 (2) (a)—Accused 
charged as clerk.|—An intormation lai 
clerk employed by the Ministry of Labour alleged 
being a clerk employed in the 
public service of His Majesty .. . did feloniously 
steal the sum of £5 168. ... received into possession 
by you by virtue of your employment contrary 
to the Larceny Act, 1916 (c. 50), s. 17 (2) (a)? :— 


that ‘‘you... 


PART VII. SECT. 2. 


l. Election of accused to be tried 
deleted Gi grr vw. O'LEARY (1876), 
16 N. B. ° (3 Pug.) 264.—CAN. 


m. .} — R. v. Hocartn (1893), 
24 UO. R. 60.—CAN. 

n. ——.}—R. v. LAWRENCE (1896), 
§ B. C. R. 160.—CAN. 

Oo. .] — R. v. WEBSTER (1896), 
2 Terr. L. R. 236.—CAN. 

p. .J—R. v. Brown (1898), 31 
N.S. R. (19 R. & G.) 401.—CAN. 

q. ——.}] — R. »v. CRossen (1899), 
nA L. T. 347; 12 Man. L. R. 571.~ 


Se cea 








Yr. ——~.]}—CLARKE ¥v. RUTHERFORD 
(1901), 2 0. L. R. 206.—CAN, 
t } — A person accused of 


perjury may, with his own consent, 
@ summarily tried before a pauce 
magistrate.—Re R. v. BURNS ( 

an C. L. i 236 ; 1 O. L. R. 341.— 


a. ——.]—R. v. KEEPING, 21 C. L. T. 
508.—CAN. 


b. ——.]—R. v. RIDEHAUGH (1903), 
23 C.L. T. 236; 14 Man. L. R. 434. 


—CAN. 

o.-—.}) — R wv WatsH & 
LAMONT (1904), 24 C. L. T. 82; 7 
O. L. R. 149; 2 O. W. R. 222; 3 
O. W. R. 31.—CAN. 

d. ———.}—~Re VANOINI (1904), 34 
Ss. C. R. 621.—CAN. 


.J}—R. v. JODREY, 25 C. L. T. 
109.—OAN. 
f 


_—..)] — R. v. Witiiams (1905), 
B. Cc. R. 351; 2 W. L. R. 410 


11 
CAN 
a ——.} -R. v. LEE Guey (1907), 





& 
O. W. R. 1060; 15 O. L. R. 235; 13 
Can. Crim. Cas. 80.—CAN. 

h ——.] — R. v. DORCHESTER 
PENITENTIARY WARDEN, Hz p. SEELEY 
(1908), 38 N. B. R. 617; 5 W. L. R. 
259.—CAN, 


k. oe R. v. Howey (1910), 
13 W. L. R. 594.—CAN. 

aa. J poate R. v. BARNES (1911), 
18 W. L. R. 630; 21 Man, L. R. 357. 
—~CAN. 


Cd 





bb. .J—- There is no provision 
which entitles a justice, who has under- 
taken to try an acoused person sum- 
marily, to refuse to do s0.—R. v. 
Hroxs (1912), 22 W. L. R. 236; 
Alta, L. R. 371; 20 Can. Crim. Cas. 
192; 7 D. L. R. 171.—CAN. 


oo, -———~. }—R, Ve SOVRREEN (1912), 


Held: 


the information charged deft. with an 
offence under above sub-sect., & did not by reason 
merely of its describing him as a “‘ clerk’? charge 
him with an offence under sub-sect. 1 (a); & 
consequently, the offence charged not being that 


merely of larceny as a clerk or servant, that a 
ct. of summary jurisdiction had no jurisdiction 


merely mews 


against a 





21 0. W.R. 618; 3 0. W. N.779; 26 
O.L. R. 16; 4 D. L. R. 356.—CAN. 
dd. ---A person who has been 
brought up for election as to the 
mode of his trial under the speedy 
trials sections of the Criminal Code, 
& has elected to take a speedy trial 
cannot afterwards re-elect to be tried 
before a jury in the ordinary way.— 
oa HOWE (1913), 42 N. B. R. 378.— 


eo. .J—R. v. JuNa Ler (1913), 
25 0. W. R. 63; 5 0. W. N. 80; 13 
D. L. R. 896.—CAN. 


ff. .}]— R. v. Prick & Bur- 
NETYr (1914), 30 W. L. R. 13; 25 Man. 
L. R. 26; 7W. W.R. 621; 19D. L. R. 
229.—CAN. 








a 


gg. ——.] — R. vw. James (Sask.), 
{1918) 2 W. W. hi. 994.—CAN. 

hh. ---R. v. ARMSTRONG (Ont.) 
(1922), 38 Can. Crim. Cas. 98.—CAN. 

kk. ——.}—-R. v. STANYER, [1924] 
1 W. W. R. 570; 41 Can. Crim. Cas. 
206; 33 B.C. R. 223.—CAN. 


ll. Where more serious charge 
to be preferred.}—Where the depositions 
disclose an offence which could not have 
been disposed of by  specdy trial, 
prisoner will not be allowed to elect 
for speedy trial if the Crown intends to 
lay the more serious charge, even 





though he is committed for an offence 
which may be disposed of Ve speedy 
trial—R. ov. PRESTON (190 


5), ll 
B. Cc. R. 159; 1 W. L. R. 17.—CAN. 

mm. Amendment—Further elec- 
tion. }—R. v. LACELLE (1905),110.L. R. 
74: 60. W. R. 911.—CAN. 

nn. Before whom,]-— Where 
accused has consented to a charge 
being summarily tried & determined 
by the magistrate & the charge has 
been read to accused who has pleaded 
not guilty, the accused has a right to 
be tried by the magistrate who has 
roposed to try him summarily, & 
batore whom he has consented to be 
tried.—- Re Bain (Man.), {1919] 2 
W. W. R. 709.—CAN. er 

00. Reduction of charge ices 
—To offence triable summartly——J uris- 
diction of justices.}—R. _v. COOLEN 
(1904), 36 N.S. R. §10.—CAN. 

po. ——- = ——,]— R. v. CAR- 
VERY (1920), 34 Can. Crim. Cas, 117. 
—CAN. 








. Keeping 
Rt ROBERTS, 21 


AN. 
rr. Obstruction of police officer.) — 


house of ill-fame.)— 
Cc. L. T. 314.— 


under Summary Jurisdiction Act, 1879 (c. 49), 
8. 12, & sched. I., to deal with the offence sum- 
marily, but must deal with it as an indictable 
offence.—R. v. SUTER, Ex p. A.-G., R. v. CUMBER- 
LAND JJ. & SuTER, Hx p. A.-G., [1920] 2 K. B. 
630; 89 L. J. K. B.810; sub nom. R. v. THomp- 


somite me 


eUe yg Vee he AUL 9 wy 


T. L. R. 546: 26 Cox, C. C. 626, D. C. 

—— Discretion to commit for trial.|—See 
CRIMINAL Law, Vol. XIV., p. 201, No. 1799. 
Right of appeal.]—Sce Part XIII., Sect. 1, 
sub-sect. 2, A., post. 

3381. Reduction of charge by justices—lIs offence 
triable summarily—Jurisdiction of justices.]|—-CoNnn 
v. TURNBULL (1925), 89 J. P. Jo. 300, D. C. 


A person charged witb obstructing a 
Bence officer in the execution of his 
uty may, without his own consent, 
be tried summarily by the magistrate, 
GAN v. Jack (1902), 9 B. CG. R. 19.— 


tt. ——.] — KR. 
10 EH. L. R. 264; 
73.—CAN. 


aaa. 
. W. 


v. TANNER (1911), 
18 Can. Crim. Cas. 





.J— R. v. West (1915), 9 
O N. 37; 34 0. L. R. 368; affd. 
35 O. L. R. 95.—CAN, 

bbb. ——-—.]— Hic yp. CARROLL (N.B.) 
(19138), 41 D. L. R. 196.—CAN. 

eco. ——.]}—R. v. SOLOMON (1921), 58 
D. L. R. 235; 34 Can. Crim. Cas. 171. 
—CAN. 


ddd. Theft.}—R. v. MCLENNAN (1905), 
fa L. R. 309; 2 W. L. R. 227.— 





ece. .) —~— R. v. STAYK (Alta.), 
{1920} 3 WwW. WwW. KR. 622.—CAN. 

fff. -})— R. v. Power, [1922] 
1 W. W. R. 595; 62 D. lL. R. 4703 
36 Can. Crim. Cas. 389; 17 Alta. lL. R. 
247.—CAN. 

REE. J}—fh. vo. HARYCHKA (1924), 
42 Can. Crim. Cas. 155; 20 Alta. L. R. 
526; [1924] 2 W. W. Ql. 723.—CAN. 

hhh. Magistrate must have jurisdic- 
tion.J—R. v. SHARPE (1911), 18 
W. L. R. 55; 20 ‘Man. L. R. 555.— 
CAN. 

kkk. ——.]— Tt. v. Crooks (1911), 
17 W. L. R. 560; 4 Sask. L. R. 335.— 


CAN. 

Wl. ——.] — R. v. Furrsr_ (Y.T.) 
(1913), 26 W. L. R. 445; 15 DL. R. 
914; 22 Can. Crim. Cas. 183.—CAN. 

mmm. JR. v. PASSMORE (Ont.), 
[1923] 3 D. L. R. 1181.—CAN. 


nnn. Mapistrate’s discretion. |—Under 
Secret Commissions Act, 1909 (c. 33), 
s. 3, on a charge of any of the 
offences there specified, the magis- 
trate has jurisdiction to proceed to 
try the accused by way of summary 
conviction without asking for the con- 
sent of the accused or against his wish. 
The magistrate has discretion & as 
guardian of tho interests of the publio 
he must decide whether to proceed by 
way of summary conviction or by wa 
of indictment.—R. v. MCNABB (Alta.), 
f1919) 3 W. W. R. 1031; 49 D. L. R. 
495; 32 Can. Crim. Cas. 166; 15 
Alta. L. R. 107.—CAN. 


ooo. ——.J—R. v. NELSON (Alta.), 
[1920] 1 W. W. R. 150; 32 Can. Crim. 
Cas. 15.—CAN. 
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Sect. 3.—SUMMARY OFFENCES TRIABLE ON 

INDICTMENT—-RIGHT TO TRIAL BY JURY. 

See, now, Criminal Justice Act, 1925 (c. 86), 
6. 24 (2). 

882. Objection by accused to summary trial— 
Conspiracy & Protection of Property Act, 1875 
(c. 86), s. 9.|—By above sect., where a person is 
accused before a ct. of summary jurisdiction of an 
offence made punishable by the Act for which a 
penalty amounting to £20 or imprisonment, is 
imposed, the accused may on appearing before 
the ct. of summary jurisdiction, declare that he 
objects to being tried for such offence by a ct. of 
summary jurisdiction, & thereupon the ct. of 
summary jurisdiction may deal with the case in 
all respects as if the accused were charged with an 
indictable offence & not an offence punishable on 
summary conviction, & the offence may be prose- 
cuted on indictment accordingly :—Held: the 
effect. of above sect. is that a person accused of an 
offence under sect. 7 before a ct. of summary 
jurisdiction, who, on appearing before that ct., 
declares that he objects to being tried by that ct., 
has a right to have the case dealt with as if he 
were charged with an indictable offence & not an 
offence punishable on summary conviction, & to 
have the offence prosecuted on indictment accord- 
ingly; & in the phrases ‘“‘ thereupon the ct. of 
summary jurisdiction may deal with the case in 
all respects as if the accused were charged with an 
indictable offence ’’ & ‘‘ the offence may be prose- 
cuted on indictment’? the word ‘‘ may” is an 
enabling word empowering the ct. of summary 
jurisdiction to give effect to the right of the 
accused, which accordingly that ct. is bound to 
do; & upon a declaration of objection being duly 
made under above sect. the ct. of summary 
jurisdiction has no jurisdiction to try the case,— 


R. v. MITCHELL, ETC., CLITHEROE JJ., Ea pp. 


LIVESEY, [1913] 1 K. B. 561; 82 L. J. K. B. 153; 
108 L. T. 76; 77 J. P. 148; 29 T. L. R. 157; 
23 Cox, C. C. 273, D. C. 

333. Right to trial by jury—Summary Juris- 
diction Act, 1879 (c. 49), s. 17 (1)—Accused must 
be informed of right.|—R. v. Cocksnort, No. 345, 


post. 

334. .|—Deft., if charged with 
an offence within above sect., must be informed 
by the ct. of summary jurisdiction of his right to 
be tried by a jury. It is not sufficient that he 
has heard deft. in a previous case, charged with a 
similar offence arising out of the same subject- 
matter, informed of his right to be so tried, & he 
cannot, under these circumstances, be held to have 
waived his right to be informed by the ct., when 
his case came on, of his right to be tried by a jury. 
—HARKER v. HOPKINS (1903), 67 J. P. 428. 

835. — — Accused need not be informed 
of loss of right to appeal.|—On an information 
against applt., who was eighteen years of age, for 
indecently assaulting a girl under the age of 
thirteen years, he was asked by the justices, before 
the case was gone into, whether he desired to be 
tried by a jury, but he was not informed that if 
he consented to be dealt with summarily he would 
thereby lose his right of appeal. No public notice 
had been given of days appointed by the justices 
under above Act, s. 20 (8), for the trial of indict- 
able offences. The justices convicted applt. :— 
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hearing did not take place on a day of which public 
notice had been given as having been appointed 
for the trial of indictable offences. 

It is not necessary for the justices, when the 
ask deft. whether he consents to be dealt wit 
summarily, to inform him that he thereby loses 
his right of appeal (Avory, J.).—WALKER v. 
MoRGAN (1912), 76 J. P. 825, D. C. 

336. ——- ——— ** Term of imprisonment exceed- 
ing three months ’’—Imprisonment in default of 
sureties.|—R. v. LAKE (1882), 46 J. P 88. 


Annotations :—Folld. Williams v. Wynne (1888), 57 
L. J Cc. 30. Befd. R. v. Evans, R. v. Connor (1914), 


83 L. J. K. B. 905. 

337. ——. ——- ——- ——-. ]—By above sect., 
a@ person when charged before a ct. of summary 
jurisdiction with an offence in respect of the com- 
mission of which an offender is liable on summary 
conviction to be imprisoned for a term exceeding 
threc months, may claim to be tried by a jury :— 
Held: the offence of night poaching, whereby the 
person charged is liable under Night Poaching 
Act, 1828 (c. 69), to imprisonment for a period not 
exceeding three months, & at the expiration of that 
period to a further imprisonment of six months 
in case he fail to find sureties for his not so offend- 
ing again, is not within above Act so as to enable 
the person charged to be tried by a jury.— 
WILLIAMS v. WYNNE (1888), 57 L. J. M. C. 30; 
58 L. T. 283; 52 J. P. 3438; 47. L. R. 254, D.C. 
Annotation :—Distd. R. v. Goldberg (1904), 91 L. T. 490. 

338. Imprisonment in default 
of payment of fine.|-A person who is summoned 
under Inland Revenue Act, 1880 (c. 20), 5. 20, 
before a ct. of summary jurisdiction, for making 
in his book an untrue entry, has not the right, 
under above sect., to demand to be tried by a 
jury, but such person may be tried by the justices 
without a jury.-—CARLE v. ELKINGTON (1892), 67 
L. T. 874; 56 J. P. 359; 40 W. R. 510; 36 Sol. 
Jo. 490; 17 Cox, C. C. 557, D.C. 


Annotations :—Distd. R. v. Goldberg (1904), 91 L. T. 490. 
Refd. R. v. Evans, R. v. Connor (1914), 83 L. J. K. B. 905. 


339. Prosecution under Merchant 
Shipping Act, 1894 (c. 60), s. 680.|—-A person pro- 
secuted under Merchant Shipping Act, 1894 (c. 60), 
s. 680, is entitled to demand trial by jury under 
Summary Jurisdiction Act, 1879 (c. 49), s. 17.— 
R. v. GOLDBERG, [1904] 2 K. B. 866; 73 L. J. 
K. B. 970; 91 L. T. 490; 68 J. P. 554; 20 
T. L. R. 683; 20 Cox, C. C. 699, D. C. 

340. ——- ——— Not open to incorrigible rogue— 
Vagrancy Act, 1824 (c. 83), s. 5.]—-Summary 
Jurisdiction Act, 1879 (c. 49), s. 17 (1) does not 
apply to incorrigible rogues committed under 

agrancy Act, 1824 (c. 83), 8. 5; it only appe 
to persons ‘‘ liable on summary conviction be 
imprisoned for a term exceeding three months. © 
Persons liable to be committed as incorrigible 
rogues cannot claim to be tried by a jury.—R. 
v. Evans, R. v. Connor (1914), 838 L. J. K. B. 
905; 110 L. T. 780; 30 T. L. R. 326; 24 Cox, 
C. 0. 188; 10 Cr. App. Rep. 53, C. OC. A. 

841, —— Not open to rogue or vagabond— 
Criminal Law Amendment Act, 1912 (c. 20), 
s. 7 (2).]—A person charged before a ct. of sum- 
mary jurisdiction as a rogue & vagabond under 
Vagrancy Act, 1898 (c. 39), s. 1, has no right to 
claim to be tried by a nat under Summary 
Jurisdiction Act, 1879 (c. 49), s. 17, notwithstand- 
ing that the term of imprisonment which may be 
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; me VII. SECT. 8. three months’ 

. ht to trial by jury — Accused | Tight to be tried 
must be informed o mY he : If a ct. of | Viction will be 
summary jurisdiction omits to inform 
ap accused who is liable to more than 
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Au WING o. Cox, TONG v. Cox (1902), 
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Part VII.—INDICTABLE AND SUMMARY OFFENCES. 


imposed has been increased from three to six 
months by Criminal Law Amendment Act, 1912 
(c. 20), 8. 7 (2).—R. v. DIcKINSON, Ez p. GRANDO- 
LINI, [1917] 2 K. B. 393; 86 L. J. rd B. 1040; 
117 L. T. 189; 81 J. P. 209; 33 T. L. R. 347; 
25 Cox, C. C. 765, D. C., 

342. Trial as for first offence— 
Effect of previous conviction.|—Deft. was charged 
before a ct. of summary jurisdiction with keeping 
a brothel, under Criminal Law Amendment Act, 
1885 (c. 69), s. 13 for which offence she was con- 
victed, & became thereby liable to a term of 
imprisonment not exceeding three months. Before 
sentence a constable reported to the bench a pre- 
vious conviction for the like offence. Upon a 
second conviction she would have been liable to 
imprisonment not exceeding four months. Under 
above Act, s. 17, a person charged with any offence 
for which imprisonment exceeding three months 
may be imposed is entitled to the option of com- 
mittal for trial by a jury. Deft. was given no 
opportunity of exercising any such option. The 
justices sentenced her to a fine of £20 or, in default, 
to imprisonment for two months :—Held: deft. 
had never been charged with any offence for which 
imprisonment exceeding three months could be 
imposed, the justices had in effect treated the 
charge as for a first offence, &, therefore, she was 
never entitled to claim a trial by jury, nor was 
there any ground for quashing the conviction.— 
R. v. FOWLER, Ea p. WALTERS (1894), 64 
L.J.M.C.9; 15 R. 265, D.C. 

Annotation :-—Dbtd. BR. v. Beesby, [1909] 1 K. B. 849. 

343. ——- ——- ——— ——-.|—_ A woman was 
charged before justices with an offence, in respect 
of which, if it was a first offence, she was liable on 
summary conviction to be imprisoned for a term 
not exceeding three months. In the course of 
the hearing evidence was given by the prosecution 
that deft. had been previously convicted of a like 
offence, & thereupon she became liable on con- 
viction to be imprisoned for a term exceeding 
three months. The justices, without giving her 
the option prescribed by above sect., convicted 
deft. & sentenced her to three months’ imprison- 
ment :—Held: the justices had no jurisdiction to 
treat the case as one of a first offence ; the words 
‘“‘ before the charge is gone into’? mean in such a 
case ‘‘ before the charge in its altered character 
is proceeded with;’’ &, as the justices had not, 
upon the evidence of the previous conviction being 
given, asked deft. if she wished to be tried by a 
jury, the conviction was bad.—R. v. BEESBY, 
[1909] 1 K. B. 849; sub nom. R. v. BEESLY, Fr 
GRIMMETT, R. v. BEESLY, Ez p. GREY, 78 L. 
K. B. 482; 100 L. T. 486; 73 J. P. 234; 22 Cox, 
C. C. 47; sub nom. R. v. BEEsBY, ETC., JJ. & 
DUGDALE, BIRMINGHAM RECORDER, 25 T. L. R. 
337 ; 53 Sol. Jo. 289, C. C. A. 








Annotation :-—Refd. IR. v. Evans, R. v. Connor (1914), 83 | 
L. J. K. B. 905. 


344. 
punishable 








Election of accused—Offence 
only on summary conviction.) 
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Applts. were convicted on indictment under 
Perjury Act, 1911 (c. 6), 8. 5 (6), of knowingly & 
wilfully making statements false in material per- 
ticulars in returns of income tax. By the proviso 
to Perjury Act, 1911 (c. 6), s. 16 (3), where the 
making a false statement is by any Act passed 
before the commencement of the Perjury Act, 
1911 (c. 6), made punishable only on summary 
conviction, it shall remain so punishable. By 
Finance (1909-1910) Act, 1910 (c. 8), 5. 94, such 
offence is made punishable on summary con- 
viction & subject to imprisonment not exceeding 
six months :—Held: as the penalty under Finance 
(1909-1910) Act, 1910 (c. 8), s. 94, exceeded three 
months’ imprisonment an offender, under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17 (1), 
might elect to be tried on indictment, & con- 
sequently the offence was not punishable “ only ”’ 
on summary conviction, & the conviction of 
applts. was valid.—R. v. BRapBuURY, R. v. EDLIN, 
[1921] 1 K. B. 562; 90 L. J. K. B. 1333 125 
L. T. 31; 85 J. P. 128; 37 T. L. R. 88; 26 Cox, 
C. C. 732; 15 Cr. App. Rep. 76, C. C. A. 

Summons for summary offence—Offence also 
indictable — Right to commit for trial.|] — See 
CRIMINAL Law, Vol. XIV., p. 201, No. 1798. 

345. Caution to be given to accused—Need not 
be stated in conviction.|—(1) Where a person 
appears before a ct. of summary jurisdiction, 
charged with an offence to which Summary 
Jurisdiction Act, 1879 (c. 49), 8s. 17, applies, the 
ct. ought, in pursuance of sub-sect. 2, to inform 
him of his right to be tried by a jury before he 
pleads to the charge. If he be not informed of 
that right &, after the charge has been gone into, 
pleads guilty, the conviction is bad. Semble: it 
is immaterial whether or not he knew of his right 
to be tried by a jury, & immaterial whether or 
not the ct. knew, before the proceedings com- 
menced, that he meant to plead guilty in the 
course of the case. 

(2) The conviction need not state the fact of 
the caution being given.—R. v. COCKSHOTT, 
[1898] 1 Q. B. 582; sub nom. R. v. COCKSHOTT, 
ETC., SOUTHPORT JJ., Ex p. RICKERBY, 67 L. J. 
Q. B. 467; 78 L. T. 168; 62 J. P. 325; 14 
T. L. R. 264; 42 Sol. Jo. 346; 19 Cox, C. C. 3, 
D.C. 


Annotations :-—As to (1) Consd. R. v. Boesby, (1909] 1 K. B. 
849. “Rerd. R. v. Goldberg (1904), 73 L. J. K. B. 970. 


Need not be stated in indictment.|— 
See CRIMINAL Law, Vol. XIV., p. 234, No. 2196. 
As grounds for plea of autrefols acquit or 
autrefois convict.]|—See CRIMINAL Law, Vol. XIV., 
p. 348, Nos. 3650, 3651. 








Sucr. 4.—OFFENCES ONLY TRIABLE 


See Part VI., Sect. 


320 


MAGISTRATES. 


Part VIll.—Procedure Under Summary Jurisdiction. 


Srcr. 1.—INFORMATION AND COMPLAINT. 
Suns-sEcT. 1.—IN GENERAL. 
See Summary Jurisdiction Act, 1848 (c. 43), 


s. 1. 
Criminal information generally, see CRIMINAL 


Law, Vol. XIV., pp. 349 ef seq. 
346. Information defined.]—R. v. HUGHES, No. 


76, post. 
. sah Must be supported by prior evidence of 
fact.|—R. v. FULLER, No. 348, post. 

Information distinguished from complaint.}— 
See Summary Jurisdiction Act, 1848 (c. 48), s. 1. 

Information commencement of prosecution.}— 
See CRIMINAL LAw, Vol. XIV., pp. 154, 155, Nos. 
1285-1300. 


SUB-SECT. 2.—NECESSITY FOR. 
A. Information. 


848. General rule.|—Under an authority to 
hear & determine an offence a man cannot be con- 
victed except an information has been laid against 
him for such offence. Such information must 
be set forth in the conviction. An information 
cannot be supported but by evidence of fact prior 
to the information.—R. v. FULLER (1699), 1 Ld. 
Raym. 509; 12 Mod. Rep. 309; 91 H. R. 1240. 


Annotations :—Refd. Blake v. Becch (1876), 1 Ex. D. 320; 
R. v. Hughes (1879), 4 Q. B. D. 614. Mentd. R. v. Beare 
(1698), 1 Ld. Raym. 414. 


349. .J—After a summons issued, infor- 
mation was given before the magistrate that the 
party against whom the summons had been 
granted was going out of the magistrate’s juris- 





—R. v. HODGINS 


PART VIII. SECT. 1, SUB-SECT. 1. 
367.—CAN. 


846 i. Information  defined.}—‘‘ In- 
formation ’’ means the initiatory step 
in proceedings of a criminal uature 
which are to be disposed of summarily ; 
** complaint ’’ designates the initiatory 
ste n summary proceedings of a 
civil nature.—Re DILLON (1859), 11 
I.C. L. R. 232.—IR. 

k. Facts necessary to give juris- 
diction.}—The facts necessary to give 
jurisdiction did not appear either in r. 
the information or warrant :—Held: 
the conviction was bad.—GaALLIHEW 
v. PETERSON (1887), 20 N. 8S. R. (8 
R. & G.) 222; 8C. L. T. 397.—CAN. 


l. Whether magistrate bound to con- 
sider information laid before him.] — 
HITCHIN v. PHIPPS (1903), 29 V. L. R. 


a eee 


Withdrawal 


422.—AUS. C. L. ib 35.—CAN, 
m. ——.] — A justice is under a 
duty to receive & consider what is 


alleged on information & what process, 
if any, should be issued on it.—R. v. 
Scott, Ex p. CHURCH, [1924] S. A. S. R. 
220.—AUS. 

n. Right of accused to be informed 
of contents of information.J—A person 
summoned to show why liquors seized 
should be forfeited has a right before 
going into his proof to be informed who 
complainant is, & what he has sworn 
to in the information.—Ez p. STEVEN- 
SON (1856), 8 N. B. R. (3 All.) 391.— 
CAN. 

o. Variation between information & tion—Whether 
conviction — Amendment of informa- 
tion.}—Held: there was no variance 
between the information & the con- 
viction because the former used the 
word ‘* disposal,”’ & the latter ‘‘ sale,” 
& if there had been, an amendment of 
the information would have been made. 


.R. ( 


P., Prosecution before 
—Whether information must be laid 
before_both.}—Where a prosecution is 
brought before two justices the in- 
formation must be laid before both 
justices.—EKa p. SPRAGUE (1892), 31 
N. B. R. 236.—CAN, 


q. -)— 
(1899), 32 N. S. R. 176.—CAN. 
of «information — 
Whether permissible.}—Ez p. WYMAN 
(1899), 34 N. B. R. 608.—CAN. 

t. Information taken & conviction aiahe aan 
made by different mayistrates.|—It is Lower of justices.) 
not necessary for the magistrate trying 
the case to be the magistrate who took 
the information.—IR. v. DUGGAN, 21 


a. ffect of laying information be- 
fore magistrate.}— Where information AUS. 
is laid before a magistrate, he acquires h 
jurisdiction over the offence charged, & 
his jurisdiction is not ousted by a 
subsequent information before & deter- 
mined by another magistrate of the 
same offence.—R. 
GALLAGHER (1907), 38 N. B. R. 325; 
4 E. L. R. 216.—CAN. 

_b. Taking of evidence by _stipen- 
diary when information laid—Whether 
necessary.}—R. v. NEISON (1910), 9 
E. L. R. 210.—CAN 

c. Conviction on defective informa- 
conviction 
eee v. MCMILLAN (1873), 15 


e 


trate has jurisdiction over the person 
& offence & the accused is present, 
although he is brought there upon a 
defective information upon arrest 


diction, who thereupon issued his warrant, & the 

erson was taken into custody, & afterwards 
brought his action against the magistrate for falso 
imprisonment. At the trial the summons wag 
put in evidence, & the warrant, but not the infor. 
mation :—Held: the evidence was not sufficient, 
& the magistrate must put in the information to 
justify his warrant for apprehension, as, without 
a proper information, the magistrate would not 
be justified in issuing his warrant.—STEveEns »v, 
CLARK (1842), Car. M. 509; 2 Mood. & R. 


san 


— aw -——— -_— SS. or pasion: wre 


statute requires it, an information need not be on 
oath, or even in writing. ... A magistrate cannot 
proceed without an information (PARKE, B.).— 
R. v. MILLARD (1853), Dears. C. C. 166; 1C.L. R. 
70; 22 L. J. M.C. 108; 21 L. T. O. 8S. 108; 17 
J. P. 279; 17 Jur. 400; 1 W. R. 314; 6 Cox, 
Cc. C. 150; 169 B. R. 681, C. C. R. 

Annotations :—Refd. Blake v. Beech (1876), 1 Ex. D. 320; 

lt. v. Hughes (1879), 4 Q. B. D. 614. 

351. Where immediate arrest—Information not 
necessary.!—M. was apprehended by an excise 
officer & two constables, for working an_ illicit 
still. Ie was taken to the police office & left in 
custody there while the excise officer endeavoured 
to find a police magistrate to take the charge. 
Several magistrates declined to hear it, & M. was 
detained in custody two days, when a magistrate 
was at length found to hear the case. M. was 
convicted of the offence & fined £30. There was 
no information or conviction, but a warrant of 
commitment was made out, M. having failed to 
pay the fine. On motion by M. to be discharged, 


without warrant, he acquires juris- 
diction & a conviction made will not 
be quashed on _  certiorari.—R.  v. 
McDouGALL, Ex p. GOGUEN (1917), 44 
N. B. R. 369.—CAN. 

e. Magistrates’ authority to receive 
information—Whethcr affected by entry 
of assize judge into county.) — The 
authority of the magistrates of a county 
to receive informations, is not 
suspended or affected by the entry of 
the judge of assize into such county.— 
R. v. OUSTON (1840), 2 Craw. & 
D. 10.—IR. 

f. Amendment o 


(1886), 12 O. QR. 


tuo justices 


R. v. ETTINGER 


information —— 
. v. Fox (1850), 3 
Nfid. L. R. 230.—NFLD. 


PART VIII. SECT. 1, SUB-SECT. 2.—A. 


g. Whether necessary.) — SHEEHAN 
v. GALLAGHER (1902), S. R. Q. 319.— 


: .J—Doft., a justice, issued 
his warrant against pltf. on an alleged 
charge of stealing a lease, without ere 
information being laid, upon whic 
warrant pltf. was arrested & brought 
before him :—Held: deft. was liable 
in trespass, as without information 
on oath he had no jurisdiction over the 
person of pltf.—APrPpLETON v. LEPPER 
(1869), 20 C. P. 138.—CAN. 

aa. ——-.}—FRe THOMPSON (1909), 14 
B. Cc. R. 314.—CAN. 

bb. -J— McCATHERIN v. JAMER, 
ROLSTON v. JAMER (1912), 11 HE. L. R. 
527; 41 N. B. R. 867; 9 D.L. R. 


874.—CAN. 
oc. .})— R. v. Merisy, Re 
GOODYER, 2 J. R. 122.—N.Z. 
dd. Voluntary appearance of 
defendant.}—Held: an information 
was not required, deft. having come 





v. Kay, Ex p. 





will ove 





Where a magis- 
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ven seasion held the conviction to be bad, 
hee pound that the justice had no jurisdiction 


: ases of cagoent | or immediate 
as it was pe bape officer coul 


roceed as he 
-—Held: the baal es Pager = 
‘ essity for an information, as the 
series a a eee arrest. EVANS v. 
McLOUGHLAN (1861), 4 L. T. 313 25 J. P. 211; 
7 Jur. N.S. 1253; 4 Macq. 89, H. L. 
Effect of absence of information.]—See Part 


VILI., Sect. 4, sub-sect. 3, B. (b) ii., post. 


B. Complaint. 


359, Before detention.|—A magistrate has no 
right to detain a known oy aaghae to answer a charge 
of misdemeanour verb y intimated to him, but 
without a regular information. Before they de- 
tain a known person, they should have a charge 
actually made.—R. v. BIRNIE (1832), 5 C. & P. 
2063 1 Mood. & R. 160; 1 Nev. & M. M. C. 304, 
N. Ps 
To make order for removal of pauper.}|—See 
Poor LAw. 

853. Power to commit without complaint — 
Where reason to apprehend breach of peace.]|— 
BROOKSIIAW v. HOPKINS, No. 362, post. 


SuUB-SECT. 3.—NECESSITY FOR OATH. 


See Summary Jurisdiction Act, 1848 (c. 43), 
s. 10. 

354. General rule—Oath not necessary.|—lR. v. 
STANDISH-WITH-LANGTREE (INHABITANTS) (1740), 
Burr. 8S. C. 150; 2 Batt. 6th ed. 671. 

355. -—It is not necessary that any 
information or complaint should be made on oath, 
in order to justify the interference of magistrates 
under Distress for Rent Act, 1787 (c. 19), 5. 16. 
In trespass against two magistrates for giving 
pltf.’s landlord possession of a farm as a deserted 
farm, they produced in evidence a record of their 
proceedings under that Act, which set forth all 
such circumstances as were necessary to give them 
jurisdiction, & by which it appeared that they 
had pursued the directors of the statute :—Held: 
this was conclusive as an answer to the action.— 
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Basren v. CAREW (1825), 3 B. & C. 649; 5 Dow. 

& Ry. K. B. 658; 2 Dow. & Ry. M. C. 563; 3 

L. J. 0.8. K. B. 111; 107 B. R. 874. 

Annotations : R. o. Millard (1859), 6 Cox, C. C. 
150; Kemp v. Neville (1861), 10 C. B. N. 8. 523. Retd. 
y 2: 1847), 4 C. B. 507. Hutchinson 

v. Lowndes (18 B. 674; Baylis v. 


1 Nev. & M. K. 
G. 591; Chaney ov. Payne 
cee a Q. B. 712; Taylor v. Clemson (1844), 11 Cl. 


0; Price v. Manning (1889), 42 Ch. D. 372. 


F aps —— ——.]—R. v. Mittarp, No. 350, 


357. —— -———.]—R. v. Newron, No. 451, 
post. 
358. To justify issue of warrant./—R, 


SOANE (1738), Andr. 272; 95 B. R. 395, oF 


aa ——.|—CAUDLE v. SEymMouR, No. 450 
360. ——- Non-objection of 
R. v. Huaues, No. 116, post. party arrested.]— 


861. Oath required by statute..— i 
tion under Game Act, 1831 (c. 35) Ser ae 
6&7 Will. 4, c. 65, 8. 9, was stated to be by M. 
a credible witness, & contained the following 
allegation in the body of it: ‘ & the said infor- 
mation having also been verified on the oath of 
A. another credible witness.” The jurat was 

exhibited by M. & sworn before me,” etc. It 
was signed by M. & A. It was proved by parol 
evidence, that A. swore to the charge at the time 
the information was laid, but there was no separate 
deposition by A. as to the charge. The charge 
was afterwards heard before two magistrates, 
when deft. gave evidence on which he was indicted 
for perjury :—Held: there did not appear to have 
been any sufficient deposition to the charge at the 
time the information was laid, therefore deft. was 
entitled to be acquitted, on the ground that the 
magistrates who heard the charge acted without 
jurisdiction. 

All informations should show that the subject 
matter of complaint came within the jurisdiction 
of the magistrates. The statute requires that the 
truth of the charge shall be deposed to on the 
oath of some credible witness. There appears 
in this information nothing deposed to on oath. 
There are the words ‘‘ verified on oath,’’? which 
would be satisficd by the fact, that M. said some- 
thing (WILLIAMS, J.).—-R. v. Scovron (1844), 5 
Q. LB. 493; 1 Dav. & Mer. 501; 1 New Sess. Cas. 





before the ct. without summons or | —R. (STRANDQUIST) v. 
warrant.—R. v. CRAWFORD (1912), 22 | (1925), 19 Sask. 
W.L.R.107; 6D. L. R. 380; 5 Alta. | 2 W. W. R. 175.—CAN 


L. R. 204; 2°W. W. BR. 952.—CAN. 
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». Complaint necessary.) — Where 
a magistrate proceeds under Masters 





354 v. 
(1839), 1 
354 vi. 





L. R. 4295 [1925] 





Jobb & 8. 681.—IR 
—.]— IRIsuH INSUR- 
ANCE CoMRS. v. TRENCH, [1914] 2 1.]t. 





THORNBERT 358 vii. -}—]h.v. CARLETON, Exp. 
e ¢ peapcrs 


GUNDY (1906), 37 N. B. TR. 389 
CAN. 
J—Rh. v. FARRELL 358 viii. —~—-.]— MATTHEWS v. JEN 
i KINS (1907), 3 E. L. RR. 577.—CAN. 
358 ix. .J-—~TIt. v. HORNBROOK, 
Ex p. MADDEN Ny oan N. B. KR. 





& Servants Act, 1920 (c. 205), in the 
absence of a complaint of misconduct 
under the oath of the informant, he 
acts without jurisdiction.—OKREY v. 
SPANGLER, [1925] 1 D. L. R. 859; 
[1925] 1 W. W. Tt. 518; 19 Sask. L. ht. 
256.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 3. 


354 i. General rule — Oath not 
necessary.J—In a case relating to an 
offence punishable upon summary 
conviction it is not necessary that tho 
summons should be granted upon a 
sworn information.—lh. v. McDONALD 
(1896), 29 N. S. R. 35.—CAN. 

$54 ii. —— .}—h. v. THOMPSON 
(1909), Il W. L. R. 517.——CAN. 

354 ii, ———- ——.}--lt. v. MORRIS 
No. 2) (1920), 69 D. L. R..117; 37 

an. Crim. Cas. 256; 53 N. 8. R. 525. 
CAN. 

354 iv. 
for a violation of a municipal byc-law 
is not required to be under oath. 


J.~—VOL. XXXII. 





—,.}]—The information 





172.—IR. 358; 44... R. 509.— 
858i. To justify issue of teen < S28 — ee pUpeNus NATH 
FRIEL v. FEL N (1865), te As oY, . U.. SURK ATH oy 
ye ae ae (1870), 5 BLL. R. 274; 13 W. KR. Cr. 
358 ii. ——.]—F'x p- Boyce (1885), | 27-~IND. 
24 N. B. R. 347.—CAN. p. ge PE as ie Je 
358 iii. ———.} Ex p. BALSER (1888), oe MLE TE EU CCCS8ATY. |— Ire 
ts! ONKLIN (1871), 31 U. C. RR. 160.— 
27 N. B. R. 40.—CAN. CAN. 
3858 iv. ——-.]}—Held: the informa- .E-R.v. McNutt (1896), 


tion being sufficient to authorise the 
issue of a summons, was sufficient, 
when substantiated under oath, to 
authorise the issue of a warrant in the 
first instance.—R. v. MCDONALD (1891), 
24.N.S. lh. 44.—CAN. 

JR. v. MILLIS, Ex 

B,. R. 1 





p. 


eo 
. 


858 v. 
CoFFON (1905), 37 N. 
CAN. 

358 vi. A magistrate has no 
jurisdiction to issue & warrant on an 
information without examining tipon 
oath complainant or his witnesses as 
to the facts upon which the information 
is based.—R. v. Lizorre (1906), 1 
E. L. R. 355.—CAN. 





 asprasce 
28 N.S. Rt. 377.—CAN. 

r. .) — Where a sworn 
information in writing is a _pre- 
requisite to the jurisdiction of the 
magistrate, an information which has 
becn amended must, to retain its 
validity, be re-sworn.—-R. v. Davis 
(1912), 22 W. L. R. 837; 5 Alta. L. R. 
443: 7D. L. R. 608; 3 W. W. R. 1. 








t. ——- --——..}- -It is not necessary 
to re-swear an information after 
an amendment, if the amendment 
only gives greater particularity or 
certainty to the charge & does not 
create a new charge... v. TALLY 


Y 
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Sect. 1.—Information and complaint: Sub-sects. 3, 
4&5, A. (a) & (8).] 

27; 13 L.J3.M.C. 58; 2L. T. 0. S. 327; 85. P. 

409; 8 Jur. 400; 114 EB. R. 1835. 


Annotations :-—Consd. R. v. Hughes (1879), 4 Q. B. D. 614. 
Refd. R. v. Berry (1859), 8 Cox, C. C. 121. 


SuB-sEcT. 4.—ForM OF. 

See, now, Summary Jurisdiction Act, 1848 
cc. 43), ss. 8, 9. 

862. Necessity for writing.|—The Act [Con- 
stables Protection Act, 1750 (c. 44)] does not 
protect justices for an act done by pretence of 
office: but where an act is done informally, 
where, in another manner, it might have been 
legally done, there, in consideration that country 
gentlemen are generally in the office that have 
no emolument, at least the best of them, therefore, 
if they do what by law they are empowered to do, 
& might have done another way, the Act protects 
them from suffering for the mere informality. 
On complaint, a justice may commit; but in 
strict form, the complaint should be in writing: 
on his own view, he may commit without com- 
plaint, if he has reason to apprehend the peace 
will be broken, though not actually broken (Lorp 
MANSFIELD, C.J.).—-BROOKSHAW v. HOPKINS (1773), 
Lofft, 240; 98 BE. R. 630. 

8638. ——-.|—-By Beerhouse Act, 1830 (c. 64), 
s. 15, penalties are recoverable upon the informa- 
tion of any person before the justices acting in 
petty session in & for the division or place in which 
the house is situate where the offence was com- 
mitted. Semble: it is not necessary in such a 
case that there should have been a written infor- 
mation.—It. v. RAWLINS (1838), 8 C. & P. 489. 

364, ——-.|—R. v. MILLARD, No. 350, ante. 

365. ——.|—Re PERHAM, No. 598, post. 

366. ——..J—R. v. Huauns, No. 476, post. 


SUB-SEcT. 5.—-CONTENTS OF. 
A. As to Offences or Grounds of Complaint. 
(a) In General. 

See Summary Jurisdiction Act, 1848 {c, 43), 
ss. 1, 10, 17. 

367. Whether alternative offences may be 
charged.]——Information for selling live cattle or 
causing them to be sold is good.—-WINGFIELD v. 
oe (1697), 1 Ld. Raym. 284; @1 E. 1. 1087, 


Annotation :-—Consd. R. v. Morley (1827), 1 Y. & J. 221. 

_ 368. ——.]—On objection to a count in an 
information under 8 Ann c. 7, s. 17, charging that 
deft. was assisting, or otherwise concerned in the 





(1915), 30 W. L. R. 396; _W.R. 
1178.—CAN., am poea 


ees aa -.. (STRAND: 
QUIST) v. THORNBERT (1925), 19 Sask. 
ae 429; [1925} 2 W. W. R. 175.— 


PART VII. SECT. 1, SUB-SECT. 4. 


362i. Necessity for writing.)}—The 
complaint on oath upon gare a 
wartant may issue must be in writing.— 
MONTAGUE v. AIT SHEN, [1907] V. L. R. 


Cee 





| 


1J.L. R. 292.—IR. 

362 iv. ——.}—Re CoLuLetr (1897), 
15 N. Z. L. R. 425.—-N.Z. 

b. Necessity for date.J}—-Where the 
information does not state the date 
of the offence charged, a conviction 
based thereon is bad.—R. v. DUNLAP 
Saar W.L. R. 121; 6 W. W. Rh. 


PART VIII. SECT. 1, SUB-SECT. 5.— 
A. (a). 


MAGISTRATES. 


unshipping of prohibited & uncustomed goods, 
that it was a charge of two distinot offences by the 
same count, & therefore bad, either for duplicity 
or uncertainty :—Held + the words did not involve 
two separate & distinct offences, & it was the 
established & ancient practice cursu scaccarit so 
to charge the offence in such information.—A.-G. 
v. Farr (1817), 4 Price, 122; 146 B. R. 414. 
Annotation :—Consd. R. v. Morley (1827), 1 Y. & J. 221. 

369. .|—Information on 48 Geo. 3, c. 143) 
for selling ‘‘ beer or ale ’’ without an excise license, 
is bad, & a conviction thereon, showing that deft. 
had sold ale only, quashed.—R. v. NoRTH (1825), 6 
Dow. & Ry. K. B. 148; 3 Dow. & Ry. M. C. 38. 

L eae : . Lempriere (1890), 59 L. J. 
AMG. 183. ie i ee. Panay (1850), 1 LM. & P. 118. 
370. .J—An information stating that deft. 
imported or caused to be imported foreign silks, 
is bad for uncertainty.—R. v. MORLEY (1827), 1 
Y.& J. 221; 4 Dow. & Ry. M.C. 109; 148 BH. R. 
653. 

Annotation :—Mentd. A.-G. v. Barroll (1827), 1 Y. & J. 495. 

371. .|—CoTrERILL v. LEMPRIERE, No. 593, 

ost. 
. Acts charged disjunctively in indictment.|—See 
CRIMINAL Law, Vol. XIV., pp. 223, 224, Nos. 
2065-2076. 

872. Whether more than one offence may be 
charged.|—A conviction for the said offence, 
where there are two distinct offences charged in 
the information, is bad. Qu.: whether a person 
can be convicted of two distinct penalties in the 
same information.—R. v. SaLtomons (1786), 1 
Term Rep. 249; 99 E. R. 1077. 


Annotations :—Distd. I. v. Chandler (1811), 14 Fast, 267. 
Refd. It. v. Powell (1831), 2 B. & Ad. 75; Newman 
58; Ryalls 


v. Bendshye & Mctealfe (1839), 8 L. J. M. C. 
Y. It. (1849), 12 L. T. O. 8. 557. 
378. |—R. v. Totnes JJ. (1879), Times, 
May 9, D.C. 
Annotations :—Consd. I. v. Cable, [1906] 1 K. B. 719. 
Expld. Johnson 7. Needham, [1909] 1 K. B. 626. 


374. Necessity for prosecutor to elect— 
Charge against master & servant—Ill-treating & 
causing to be ill-treated horse.|—-W., the servant 
of C., & C. were both summoned for illtreating & 
causing to be illtreated a horse. Defts. objected 
that these were two separate offences, & the jus- 
tices required prosecutor to elect which he would 
proceed with, &, because he declined to elect, 
dismissed the summons:—Held: the justices 
were wrong, & they ought to have convicted each 
of the offence which he had committed.—Bar- 
THOLOMEW v. WISEMAN (1891), 56 J. P. 455; 8 


T. L. R. 147, ). C. 
pic :~Apld. Rogers v. Richards (1892), 66 L. T. 
Is 


375. ‘‘Defect in substance.’’]— 
Though prosecutor may be required to elect on 
which charge he will proceed, the inclusion of two 


W. W. RR. 242; 
330.—-CAN. 























43 Can. Crim. Cas. 


3872 .J--SALT v. SING LEE 
(Sask.), [1922] 3 W. W. RR. 159; 69 
D. L. RR. 69; 37 Can. Crim. Cas. 214. 


v. ——.]}—- 


eel 


872 v. .j-—Wherc an information 
charges more than ono offence, the 
magistrate may hear & adjudicate on 
any one of the charges, & may, with 
the consent of deft., hear two charges 
at one time.—COorER v. HAMILTON 
(1888), 6 N. Z. L. R. 598.—N.Z. 





458.—AUS, 872i. Whether more than ome offence 
362 ii. <j pAn information Jaid may be charged.J—R. v. FARRAR (1890), eieot,] — Benet ates Glee 
Se Hi BAe Convictions Act, 11C.L.T.25;1 Terr. L. R. 306.—CAN. tion charges two offences it is the duty 
Kian (a9 38) Es 3 writing. v% 872 ii. ——.}--R.v. AUSTIN(N. W.T.) of the magistrate to tell the informant 
(1924) 1 W. W. R’ 107 mr hi 151; ne Ww. sea Lier oT ot ale rig t of slection to proceed on 
. ; : : . ——.} RIFKIN v. R.(Man.), either charge.—HEDBERG v. WOODHALL 

362 lil. —~.}—Eep. Hugues (1839), [1925] 3 Do Le He B20, T182s1 8 CADIS) 1S OL SBT AUB. 
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offences in one information is a ‘‘ defect in sub- 
stance’ within Summary Jurisdiction Act, 1848 
(c. 43), 8. 1, & no objection to the information 
can be allowed in respect of it.—Roparrs v. 
RICHARDS, [1892] 1 Q. B. 555; 56 J. P.’'281; 40 
W. R. 3381; 36 Sol. Jo. 274; sub nom. RoaEers 
e eens 66 L. T. 261; 17 Cox, CG. C. 474, 











‘Annotations :—Distd. R. v. Wood, Ex yp. F 11 (1918), 8 
Bees K. B. 913. Refd. R. v. Rawson, [o0ot 2 i B. 
376. Effect of refusal to elect.| 


An information was preferred against resp. for 
that he did “cruelly ill-treat, abuse, & torture a 
certain animal, to wit, a grey gelding.’ The 
justices being of opinion that the information 
charged three offences called upon applt. to elect 
upon which portion of the information he would 
proceed, & as applt. declined to elect the justices 
dismissed the information :—Held: the justices 
were right in the circumstances in declining to 
convict.— JOHNSON v. NEEDHAM, [1909] 1 K. B. 
6286; 78 L. J. K. B. 412; 100 L. T. 493; 73 
J.P.117; 25 T. L. Ri. 245; 22 Cox, C. C. 63, D. C. 

Joinder of offences in indictment.] — Sce 
CRIMINAL Law, Vol. XIV., pp. 226-231, Nos. 
2111-2174. 

377. What amount to separate offences—Same 
offence on various occasions.]|—Applt. was con- 
victed summarily by justices upon an information 
preferred against him under Betting Act, 1853 
(c. 119), 8s. 3, which charged him “ with having 
on Oct. 5, in the year aforesaid, & on divers other 
days & times between the said Oct. 5 & the laying 
of the said information’”’ (Nov. 16, following), 
‘being then & there the occupier of a certain 
house in the said city’”’ ... ‘‘ knowingly & wil- 
fully opened, kept & used the same for the purpose 
of the said O. betting with persons resorting 
thereto.”’ The justices convicted him of the 
offence committed on Nov. 8, & in a case stated 
for the opinion of this ct., they stated that it was 
established to their satisfaction that he did so 
keep & use the house on Nov. 8, but not on Oct. 5, 
or on any other day :—Held: the information 
was good, & did not allege more than one offence, 
& upon such information the justices were war- 
ranted in convicting of the offence as committed 
on the Nov. 8.—ONLEY v. GEE (1861), 30 L. J. 
M. C. 222; 4 L. T. 3388; 25 J. P. 342; 7 Jur. 
N.S. 570; 9 W. R. 662. 


Annotations :—Consd. Hz p. Burnby, (1901] 2 K. B. 458, 
Refd. Parker v. Sutherland (1917), 116 L. T. 820. 


378. .|}—An information charged 
deft., a licensed victualler, with permitting his 
house to be used as a brothel on Jan. 26, 28, 29, 
& 31, contrary to Feb. 1, 4, 5, & 6 in the same 
year, Licensing Act, 1872 (c. 94), s. 15 :—IHeld: 
the fact of the days named being non-consecutive 
did not prevent the charge from being a charge 
of one continuing offence; the information was 
consequently not bad for duplicity; & deft. 
might on such an information be lawfully con- 
victed of so permitting his house to be used on 
all the days named.—Ez p. BurRnBy, [1901] 2 
k. B. 458; 45 Sol. Jo. 579; sub nom. KR. v. 
Burnsy, 70 L. J. K. B. 789; 85 L.. T. 168; 2 
Cox, C. C, 25, D.C. 

379. ——— Same offence repeated on Same 
occasion.|—(1) A conviction, under Profane Oaths 
Act, 1746 (c. 21), s. 1, charging that deft. did 
‘“profanely curse one profane curse” (setting it 








PART VIII. sae 1, SUB-SECT. 5.— 


, offence was 
8861. Neceasity to state place.J—A 
justice has no jurisdiction to issue a ' CAN. 


warrant upon a information which 

not state e 
Orne cominitted.—CAMPBELL 
v. WALSH (1910), 40 N. B. R. 186.— 
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out), ‘twenty several times repeated’ & adjudging 
him “ for his said offence” to forfeit the sum of 
£2, being a cumulative penalty at the rate of two 
shillings for each repetition of the oath, is good. 
(2) An information for profanely cursing one 
profane curse, several times repeated, is not bad 
for duplicity within Summary Jurisdiction Act, 
1848 (c. 43), s. 10.—R. v. ScoTr (1863), 4 B. & S. 
368 ; 2 New Rep. 428; 33 L. J.M.C.15; 81. 7. 
662; 28 J. P. 214; 122 E.R. 497. 
Annotations :—As to (1) Refd. Milnes v. Bale, Milnes v. 


Lea (1875), L. R.10C. P. 591. Generally, Mentd. Hildes- 
heimer v. Faulkner (1901), 70 L. J. Ch. 800, 


380. Forging & uttering.|—A summons 
charging A. with unlawfully forging, offering & 
uttering, well knewing, etc., a certificate attached 
to a license for removing cattle :—Held : not bad 
within Summary Jurisdiction Act, 1848 (c. 43), 
s. 10, as involving two offences.—ANNAKIN v. 
Smiry (1868), 32 J. P. 759. 

381. Allegation of previous convictions.|— 
R. A ILOLLOWAY PRISON (GOVERNOR), No. 887, 
post. 








Offences in respect of game.]—Sce GAME, 
Vol. XXV., p. 388, Nos. 384-388. 

Non-payment of rates.|—See Rares & 
RATING. 

Cruelty to animals.|——-See ANIMALS, Vol. II., 
p. 291, Nos. 621-623. 
Nuisances.|-—-See NUISANCE. 
Sale of intoxicating liquor.|-—-See INTOXt- 
CATING Liquors, Vol. XXX., p. 103, No. 79]. 





Description of Offence. 

PEG now, Criminal Justice Act, 1925 (c. 86), 
s. 32. 

382. Necessity to state time.J|—(1) In an infor- 
mation on a penal statute it is sufficient to lay 
the offence as committed between such a time 
& such a time. 

(2) The summons need not specify the time of 
day.—lKt. v. Simpson (1714), 10 Mod. Rep. 248 ; 
Gilb. 282; 88 Kk. R. 7135 subsequent proceedings 
(1717), 10 Mod. Rep. 378. 


Annotations :—As_to (1) Refd. R. v. Bissex (1756), Say. 
304. Generally, Mentd. It. v. Clegg (1721), 8 Mod. Rep. 4. 


383. .|—G. was charged in an information 
with having been guilty at the election of the 
members of the school board of S. of corrupt 
practices contrary to Elementary Education Act, 
1870 (c. 75), s. 91, & was thereon convicted :— 
Held: the conviction was bad, as the information 
insufficiently described the offence, as the offence 
ought to have been specilied, & the time & place 
mentioned.—R. v. INGALI. (1880), 42 L. T. 533; 
4495.1P.552; 20 W. 1. 288, D.C, 

384. Must be in language of informer.]—In- 
formations before magistrates must be taken as 
nearly as possible in the language uscd by the 
party.—ConEN v. MorGAN (1825), 6 Dow. & Ry. 
k. B. 8; 3 Dow. & Ry. M. C. 320. 

Annotations :-—Mentd. Carratt «. Moricy (1841), 1 Q. B. 
18; Saunders ve. Swansea Finance Co. & Home (1905), 
91 T. L. R. 317. 

385. Must show subject matter within Juris- 
diction of justices.|—-R. v. Scorron, No. 361, anle. 

386. Necessity to state place.]|—It. v. INGALL, 
No. 383, ante. 

8387. Necessity to follow words of statute— 
When elements of offence embodied.|—D. was con- 
victed of an offence under Licensing Act, 1872 
(c. 94), 8s. 12, the charge sheet charging her with 





387i. Necessity to follow words of 
statute—-When elements of offence 
embodied.j—in an information under 
43 Vict., No. 24, it is sufficient if the 
offence charged be stated in the words 
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Sect. 1.—Information and complaint: Sub-sect. 5, 
A. (b), & B.; sub-sect. 6, A., B. & C. (a) & 
(6); sub-sects. 7 & 8, A.] 


being ‘‘ drunk & incapable of taking care of her- 
self” in a highway. Shewas further charged with 
having been convicted of a similar offence three 
times during the preceding twelve months, one 
of these convictions being for having been “ drunk 
& disorderly.’’ She was fined, & in default of 
payment was committed to prison for thirty 
days. In a further commitment she was com- 
mitted to prison for another sixty days for failure 
to comply with an order directing her to enter 
into a recognisance to keep the peace. On an 
application by D. for a writ of habeas corpus 
directed to the governor of the prison :—Held: 
(1) D. had been rightly convicted of an offence 
under sect. 12, although the word, ‘‘ found ’”’ did 
not appear on her charge sheet, since the natural 
inference from the language of the charge sheet 
was that she had been ‘‘ found’? drunk within 
the meaning of the sect. & since it is not strictly 
necessary for the exact language of the Act of 
Parliament under which a person is chargegl to 
be used in the charge sheet charging such person, 
if the words used are sufficient to embody the 
elements of the offence; (2) the charge alleging 
previous convictions did not constitute a separate 
offence, but was only matter of aggravation in 
respect of the offence under sect. 12 ; (3) the con- 
viction of being ‘‘drunk & disorderly’’ was a 
‘previous conviction ’’ within the meaning of 
sect. 12; & (4) the two commitments, although 
in two documents in fact constituted one warrant 
of commitment.—R. v. HOoLLOowAy PRISON 
(GOVERNOR) (1916), 85 L. J. K. B. 689; sub nom. 
R. v. HOLLOWAY PRISON (GOVERNOR), Eau p. 
DANIELS, 80 J. P. 244, D.C. 

Offences in relation to pawnbroker.!|—Sce 
Pawns & PLEDGES. 

Offences in relation to master & servant.|—Sce 
MASTER & SERVANT. 

Offences in relation to game.|—See GAME, Vol. 
XXV., pp. 375, 379, Nos. 241, 286. 

Offences by parish officers.|—-Sce Poor Law. 

Offences under Vagrancy Acts.|—See CRIMINAL 
Law, Vol. XV., p. 748, No. 8067. 

Offence under Betting Act, 1853 (c. 119).]— 
ne GAMING & WAGERING, Vol. XXV., p. 450 

o. 416. 


3 


3B. As to Persons Charged. _ 
388. Whether more than one person may be 
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charged in one information with being disorderly 
in a licensed beerhouse, & refusing to quit on 
request by a constable :—Held: the objection 
that each case ought to be taken separately 
having been waived, a separate conviction against 
each was right.— WELLS v. CHEYNEY (1871), 36 
J. P. 198. 

—— Offences against Old Age Pension Act, 
1908 (c. 40).;—See Poor Law. 
Offences against Game Act, 1831 (c. 32).|—— 
See GAME, Vol. XXV., pp. 367, 370, Nos. 159, 
190. 





SUB-SECT. 6.—By WuHom LAID. 
A. In General. 

Sce Summary Jurisdiction Act, 1848 (c. 43), 
s. 10. 
389. General rule—Any person—Unless other- 
wise provided by statute.|—Where an Act imposes 
penalties & provides that these penalties may be 
recovered under Summary Jurisdiction Acts, any 
person may take proceedings to recover the 
penalties unless the right to do so is taken away 
by express words or by necessary implication.— 
R. v. STEWART, [1896] 1 Q. B. 800; 65 L. J. M. C. 
83; 60 J. P. 356; sub nom. R. v. STEWART, 
kz p. BURNHAM, 74 L. T. 54; 44 W. R. 368; 40 
Sol. Ae 259; 18 Cox, C. C. 232, D.C. 

390 —— Conspiracy & Protection of Pro- 
perty ‘Act, 1875 (c. 86).|—On an information by 
resp., a superintendent of police, against applts. 
under sect. 7 (1) of above Act for intimidating a 
workman by assembling in large numbers & 
throwing eggs at him, some of the applts. were not 
proved to have thrown the eggs but they were with 
applts. who did so, & there were shouts of ‘‘ Black- 
legs”? & ‘* Dirty Scabs.’”? The workman did not 
authorise resp. to lay the information. The 
justices convicted applts.:—Held: information 
could be laid by any person, & as applts. were all 
part of a body of men who were calling out ‘‘ Black- 
legs’ & ‘‘ Dirty Scabs ”’ the conviction was right.— 
YOUNG v. PEcK (1912), 107 L. T. 857; 77 J. P. 
49; 29T. L. R. 31; 23 Cox, C. C. 270, D.C. 

391. Penalty imposed for benefit of particular 
body.|—Where a penalty is imposed for the 
benefit of, & is payable to, a particular co., it can 
only be enforced. on their complaint, although 
other parties may be interested in imposing it; 
as for instance, where only licensed hawkers were 
authorised to sell in a market controlled by a co., 





charged—Several offences.|—-Several persons being & on an information against an unlicensed hawker 
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used by the Act, in declaring the 








out before. tho magistrate, who finds 





abode. A magistrate’ 8 ct. has no juris- 


tone —Kz : COLLINS oh ae 9 the fact against the accused, the con- diction to hear an action if in the 
N. 8. W. L. R. 497; 5N. 8S. W.W.N.  viction will not be quashed.— Rt. v. plaint-note the place of abode of a 
85. —AUS. TAYLOR (1909), 14 B. C. R. 235.— Viow to the action is not stated.— 
387 ii. ——— —.J—CHAMMEN ». CAN. EWITT v. eo (1903), 22 N. Z. 
GILMORE, [1914] V V. L. R. 455.—AUS. f. .}]— An information must a 569.—N.Z 
387 iii. .}—Theinformation contain a precise charge of the thing, J— The name of a party 








must contain a complete statement 


oat au of which is imputed to the 





is ‘Bufidlently stated in a ene -note 


f the offence as defined by the Act arged.— RK. v. MEATH JJ. in the magistrate’s ct. by the 
ents the summary juviadiotion, etl), 2 Tee. Rep. 8.— IR. surname & the eae of ibe c stian 
Ex p OFFATT (1886), 9 L. N. 403. iF Statement of substance of ac on) names.—GOLDING EYRE-KENNY & 
—CAN —HILis v. STANFORD (1904), 23 SN Noon (1905), 25 N. Z L. R. 897.— 


387 iv. An Kanv.Cox, UL. R. 1061—N. Z. 
AH WING v. Cox, TONG v. Cox (1902), 


21N.Z. L. R. 645.—N.Z,. 
387 "CONNOR 0, oO 
JOHNSTON (1903), 23 N. ZL. R. 183. 


d. Necessity to detail facta of 
offence.J\—An information charging 
vagrancy should show the particular 
facts on which the prosecution relies 
to establish the offence.—R. v. McCor- 
MACK (1903), 9 B. C. Tt. 497.—-CAN. 1. 

e. -] —- Where the information 

omits a material allegation of fact, 
but the issue as to that fact is tried 





, eneeediitenmeemm Te Mibemened 





h. -}—-MAXWELL ¥. 
aria a N. oe L. R. 225.—N.Z. 


f 
to og ‘etatute.’ ”}—The omission in an 
information of the conclusion, 
trary to the statute,” 
material.— LANE v. DOYLz (1892), 11 
N. Z. L. R. 385.—N.Z. 
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Whether more than one person 
may be charged.)}—R. v. CARROLL (1842), — 
2 Leg. Rep. 279.— IR. 


m. Description of party—Place of 


McCarRTHY 
PART VIII. SECT. 1, SUB-SECT. 6.—A. 


889 i. General rule— <Any person— 
Unless otherwise provided by statute. )— 
Where an Act requires a particular 
person to prosecute for ery offence, the 
information must be laid by him, or 
“td Spas aus se authority, & in his 

HN CORPN. v. MASTERS 
(1880), 1 iN. B. R. (3 P. & B.) 687.— 


words ‘‘ contrary 
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rca an enactment 
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by a person other than the co., the conviction on 
that ground was quashed.—R. v. Hicks (1855), 
4E.& B. 633; 30. L. R. 8388; v4. J. M.C. 94; 
241. T. O. S. 252; 19 J. P. 515; 1 Jur. N.S. 
654; 3 W. R. 208; 119 EB. R. 232. 


Annotations :—Apld. Anderson v. Hamlin (1890), 25 Q. B. D. 
221.- Refd. Cole v. Coulton (1860), 24 ¢ P. RG 


Whether corporation can be common informer.] 
—See CORPORATIONS, Vol. XIII., p. 352, Nos. 
904, 905. 

Offences under Game Act, 1831 (c. 32).]—See 
GAME, Vol. XXV., p. 370, Nos. 187, 188. 

Offences against Larceny Acts.]—Sce CRIMINAL 
LAW, Vol. XIV., p. 169, Nos. 1471, 1472. 

Offences against Pawnbrokers Act, 1800 (c. 99).] 
—See PAWNS & PLEDGES. 

Keeping disorderly house contrary to local Act.}— 
See INTOXICATING Liquors, Vol. XXX., p. 93, 
No. 715. 

Obstruction of highway.]—See Highways, Vol. 
XXVI., p. 459, Nos. 1751-1758. 

Offence against Diseases of Animals Act, 1894 
(ec. 57).|—See ANIMALS, Vol. IJ., p. 303, No. 708. 

Offence against Roman Catholic Relief Act, 1829 
(ec. 7).|—See EccLEStastTicaAL Law, Vol. XIX., 
p. 531, No. 3917. 

Offence against Public Health (London) Act, 
1891 (c. 76).]—See PuBlic HEALTH. 

Offence against property of corporation.|—Sce 
CORPORATIONS, Vol. XIII., p. 411, No. 1308. 


B. Public and Other Authorities. 

Assistant overseer.|—See Poor Law. 

Officer appointed by corporation.|—Sce CRIMINAL 
Law, Vol. XIV., p. 170, Nos. 1475-1477. 

Local authority.]—— See TocAL GOVERNMENT, 
pp. 94, 95, Nos. 642, 643, ante. 

Under Public Health Acts.|—-See LocaL GOVERN- 
MENT, pp. 23, 24, ante; PUBLIC HEALTH. 

Under Vaccination Acts.|—-See PuBLic HEALTH. 

Under Mines Regulation Acts.!—See MINEs. 

Under Food & Drugs Acts.|—See Foop & 
Druas, Vol. XXV., pp. 104, 107, Nos. 270-277, 
315, 316. | 

Under game laws.]—-Sece GAME, Vol. XXYV., 
p. 388, Nos. 390, 391. 

By inspectors & bailiffs of fisheries.|—Scc 
FISHERIES, Vol. XXV., p. 43, Nos. 394, 395. 

By friendly societies.]|—-See FRIENDLY SOCIETIES, 
Vol. XXV., p. 331, No. 326. 


C.. Under Particular Statutes. 
(a) In General. 
Under bye-laws of tramway company.j—-Sce 
TRAMWAYS & LIGHT RAILWAYS. 
Under Metropolitan Police Act, 1839 (c. 47), s. 60.) 
wae HIGHWAYS, Vol. XXVI., p. 424, Nos. 1434, 
1435. 


WJEUCL FUNILG EACH FAUly LOU (Us oven ea fl 


PusLic HEALTH. 


Under Offences against the Person Act, 1861 
ies 100).]|—-See CriminaL LAw, Vol. XIV., p. 169, 

os. 1468-1470. 

Under Acts relating to fisheries.|See Fisu- 
ERIES, Vol. XXV., p. 56, Nos. 486, 487. 

Under Acts relating to markets.|—See MARKETS. 

Under Acts relating to mines.]—See MINEs. 


(b) Necessity for Consent. 

See, generally, CRIMINAL Law, Vol. XIV., p. 170, 
Nos. 1481-1487. 

Proceedings for malicious damage to forests. |— 
nae CONSTITUTIONAL Law, Vol. XI., p. 586, No. 

Under Sunday Observance Prosecution Act, 1871 
(c. 87).|—See CrimtinaL LAw, Vol]. XIV., p. 17], 
No. 1487; Time. 

Under Weights & Measures Act, 1904 (c. 28).]— 
See WEIGHTS & MEASURES. 

Under Fertilisers & Feeding Stuffs Act, 1906 
(c. 27).|—See CrimInaL LAw, Vol. XIV., p. 170, 
No. 1481, 

Under Public Health Act, 1875 (c. 55).]-—See 
PUBLIC HEALTH. 

Under Acts relating to mines.]|— See MINEs. 

Under Dangerous Performances Acts, 1879 (c. 34), 
& 1897 (c. 52).|—See MINES. 


SUB-SECT. 7.—BEFORE WHoM JAID. 
Whether before one justice--Offence under 
Betting Act, 1853 (c. 119).)—See GAMING & 
WAGERING, Vol. XXV., p. 450, No. 417. 


SUB-SECT, 8.—LIMITATION OF TIME. 
A. In General. 


See Summary Jurisdiction Act, 1848 (c. 43), 
s. 11; &, generally, CRIMINAL Law, Vol. XIV., 
pp. 151~153. 

392. General rule — Within six months.] — 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
enacts that, where a complaint shall be laid before 
a justice, on which he shall have authority to grant 
an order, such complaint shall be made within 
six calendar months from the time when the matter 
of complaint arose. By sect. 38, the Act is to 
commence & take effect seven weeks after its 
passing :—Held: a complaint, after the Act 
came into operation, upon matter which arose 
before, was barred by sect. 11, though six calendar 
months from the time when the matter of com- 
plaint arose had elapsed when the statute passed : 
for, the Act having given time for preferring any 
such complaint before the limitation clause came 
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giving full effect to sect. 11 as would warrant the 


ace a a er ei ng ee 
may in general bo laid by any one | perance Act, 1878, must be taken |} (1888), 15 0. R. 641.—CAN. 


independently of any authority from | before two justices.—lt. v. RISTEEN, d. Where no police magistrate — 
the : arty oe sartien to whan the | It. v. BuRTT (1882), 22 N. B. It. 51.— As required by statule— Power of 
penalties to be recovered are to be | —CAN. ordinary ma trate.) —- HAKALA v. 
awarded by law.—-SARGOOD v. VEALE r ]— Ex p. MANzER (1883), WARNER (Ont.) (1922), 39 Can. Crim. 
(1891), 17 V. L. R. 660.—AUS. 23 N. B. R. 315.—CAN. Cas. 88.—CAN. 


r shea ts nak charge oe aro e 
perty.j-—-A., on going to England, le rsa 

his motor car with B., with instructions | O. R. 1.—CAN. 
to got it overhauled & painted. While 


L-R. v. JOHNSON (1886), 13 | PART VIII. SECT. 1, 5UB-SECT. 8.—A. 


392 i. General rule — Within siz 


——,)—l. v. STARKEY (1891), | months.|—In the case of any offence 


A. was away the motor was maliciously | 7 Mad. Li: i 489.—CAN. punisvepe on summary conviction, 


damaged :—Held: B. was competent 
to swear the information.—FARRELL v. 


f no time is especially limited for 


b. Magistrate where ‘‘ subject-matter | making any complaint or laying any 


BELFasT CORPN. (1916), 50 I. L. T. | of complaint” arises.]--R. v. KNIGHT, | information under the Act or law 


212.—IR Ex p. Wiis, [1916] V. L. R. 159.— | relating to the particular case, the 
AUS, complaint must be made or the infor- 
PART VIII. SECT. 1, SUB-SECT. 7. c. Magistrate having territorial juris- | mation laid within six months from 


; ice.}] — ‘ction — Accused within jurisdiction | time the matter of complaint or in- 
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Sect. 1.—Information and complaint: Sub-sect. 8, 
A. & B. (a) & (b), C. (a) & (b), &D. Sect. 2: 
Sub-sect. 1, A.] 

ct. in putting upon it a restricted construction.— 

R. v. LEEDS & BRADFORD Ry. Co. (1852), 18 

Q. B. 343; 21 L.J.M.C. 193; 19 L. T. O. S. 86; 

16 J. P. 681; 16 Jur. 817; 118 E.R. 129; previous 

proceedings, sub nom. Le EDMUNDSON (1851), 17 


Q. LB. 67 


A notations :—Consd. ; 
27. Dbtd. R. v. Edwards (1884), 13 Q. B. D. 586 
New River Co. v. Mather (1875), 44 L. J. M. C. 105. 


R. v. Hannay (1874), 44 L. J. M. C. 
. Refd. 


B. Application of Summary Jurisdiction Acts. 
(a) In General. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 11. 

393. General rule—When no time Hmited by 
statute.|—JACOMB v. Dopason, No. 395, post. © 

894. Continuing offence—When penalty im- 
posed per diem.]—-R. v. SLADE, Ez p. SAUNDERS, 
No. 666, post. 

Claim for maintenance of pauper.]—See Poor 
Law. 

Non-payment 
SUPPLY. 

Breach of Registration of Business Names Act, 
1916 (c. 58), s. 9.|—See TRADE MARKS. 

Offences in relation to friendly societies.|— See 
FRIENDLY SociETIES, Vol. XXV., p. 331, Nos. 
328, 329. 

Complaints between husband & wife.|—See Hus- 
BAND & WIFE, Vol. XXVII., p. 560, Nos. 6161- 
6169. 

Offences against Food & Drugs Acts.|—See 
Foop & Druas, Vol. XXV., p. 101, Nos. 241- 
243. 

Offences against London Building Acts 1894— 
1909.|—See METROPOLIS. 

Offences against Metropolis Management 
(Amendment) Act, 1862 (c. 102).|—See HIGu- 
ways, Vol. XXVI., p. 509, Nos. 2138-2141. 

Offences against Salmon & Freshwater Fisheries 
Act, 1923 (c. 16).|—See FisHrries, Vol. XXV., 
p. 62, No. 517. 

Offences against Highway Acts.|-—-See HiGu- 
ways, Vol. XXVI., p. 459, Nos. 1756-1758. 

Claims for repair of private streets, etc.]—See 
Higuways, Vol. XXVI., p. 535, Nos. 2345-2348. 

Claims for compensation for compulsory purchase 
of land.|—-See ComrpuLsory PURCHASE OF LAND, 
Vol. XI., p. 189, Nos. 688-691. 

Bastardy orders.]|—-See BasTarDy, Vol. III., 
p. 403, No. 367. 

Application for distress warrant.]-—- See Dis- 
TRESS, Vol. XVIII., p. 241, No. 1595, 


(b) When Not Applicable. 


See oe Jurisdiction Act, 1848 (c. 43), 
ss. 11, 30. 

Offences under Poor Law Amendment Acts.|— 
See Poor Law. 

Continuing offence—Non-delivery up of rate book 
by collector.|—See RATES & RATING. 

—— Nuisance.]|—See NUISANCE. 

—— Under Public Health Act, 1875 (c. 55), 
se oe HIGHWAYS, Vol. XXVI., p. 562, No. 


(1902), 22 C. L. T. 161; 
508; 10. W.R 


of water rates.|—See WATER 


30. L. Rf. 
. 199.—CAN. 

e. Within twelve months.) — 9 
Ex p. FORSMAN (1878), 4 V. L. R. (L.) “C 
55.—AUS. 

f. Within thirty days.] — being 
By Liquor License Act, 1897, s. 95, 
an information for an offence must 








be laid within thirty days of the com- 
mission thereof.—R.v. HUDGINS 
OAL R. 289, 376; 140. L. 


— Within three months.) — It 
essential that a prosecution for 
an alleged offence should be com- 
menced ‘*‘ within three months ’”’ after 
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Under London Building Act, 1894 
(c. cexiii).]|—See METROPOLIS. 

Under Metropolis Management Acts.|— 
See Hiauways, Vol. XXVI., p. 515, No. 2185. 
Under Electric Lighting (Clauses) Act, 1899 
(c. 19), s. 18.]—See Etuctric LIGHTING, Vol. XX., 
p. 203, No. 27. 

Under Companies Acts.|—See COMPANIES, 
Vol. IX., p. 536, No. 3923. 

Under Food & Drugs Acts.|—See Foop & 
Drves, Vol. XXV., p. 101, No. 248. 

Desertion of wife.|—-See HUSBAND & WIFE, 
Vol. XXVII., p 561, Nos 6165-6167. 

Recovery of money from member of 
friendly society.|—-See FRIENDLY SOCIETIES, Vol. 
XXV., p. 335, No. 367. 

Dispute under Employers & Workmen Act, 1875 
(c. 90).]— See MasTtER & SERVANT. 

For recovery of expenses of fire brigade proceed- 
ing under Town Police Clauses Act, 1847 (c. 89), 
s. 33.|—See PUBLIC HEALTH. 

Offences in prejudice of recruiting under Defence 
of Realm Regulations.|—-See RoyaL Forces. 

Application for discharge of order of separation.}| 
—See HusBanpD & WiF8, Vol. XXVII., p. 568, 
No. 6256. 























C. When Time Begins to Run. 


(a) Orders for Recovery of Money and Other 
Orders. 

tk Summary Jurisdiction Act, 1848 (c. 43), 
s. 11. 

395. When matter of complaint complete— 
Interpretation of Summary Jurisdiction Act, 1848 
(c. 43), s. 11.|—-I think the object of Jervis’s Act 
[above Act] is to fix a time within which proceed- 
ings must be taken to recover expenses where 
no time was limited by statutory authority, & it 
is very reasonable there should be some limit to 
such proceedings. I take the meaning of that 
Act to be that the claim should be enforced within 
six months after the complete matter of com- 
plaint arose. Now according to Public Health & 
Local Government Acts three months were given 
to deft. after notice of the sum claimed in order 
that he might dispute the amount. So long as 
the three months ran payment of his proportion 
could not be enforced, for it was not then con- 
clusively fixed. Therefore, if we were to hold 
that those three months were to count as part of 
the six months given by Jervis’s Act we should 
place this class of cases on a very different footing 
from all other similar cases under other Acts. 
It is clear that the debt was not absolutely due 
till the end of the three months; deft. was not 
bound to obey the notice to pay till that time, & 
payment could not till then be enforced. There- 
fore it is only doing justice to the Public Health 
Acts, & giving effect to Jervis’s Act, to say that the 
time of limitation began at the end of the three 
months, The justices, therefore, were wrong in 
holding otherwise (COCKBURN, C.J.).—JACOMB v, 
Dopaeson (1863), 3 B. & S. 461; 82 L. J. M. C. 
113; 7L. T.674; 27 J.P. 548; 9 Jur. N.S. 848; 
11 W. R. 308; 122 BW. R. 174. 

Annotation :—Consd. Grece v. Hunt (1877), 2 Q. B. D. 889. 

Recovery of rates.|—See Rares & RATING. 

Recovery of money from member of friendly 


its commission :—Held: an informa- 
tion laid on Mar. 1, was within the 
ba for — years fe pre one 
——~Iv. VU. OLAN ee ’ Can. 
Crim. Cas. 100.—CAN. : 


h. In case of continuing offence.] 
—Hxr Pp. WoopstTock ELEcTric LIGHT 
Co. (1898), 34 N. B. R. 460.—CAN. 


(1907), 
R. 139. 
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society.|—- See FRIENDLY SocrEeriEes, Vol. , 
p. 335, tro. 367. ache 
Recovery of water rate.|—See WATER SUPPLY. 

Proceedings under Publit Health Acts.|—See 
 Gornlalnts d 

ompilaints under local Improvement Acts.]— 
See PUBLIO HEALTH. : 

Recovery of expenses of paving streets, etc.]— 
See HicHways, Vol. XXVI., pp. 499, 500, 518, 
535, Nos. 2074-2077, 2203, 2204, 2345-2349. 


(6) Summary Offences. 
Offences under Vagrancy Acts.]|—See Poor Law. 
Offences relating to buildings.] — See Pusiic 
HEALTH. 


D. Under Particular Statutes. 
Sce Titles passim. 


SEcT. 2.—SUMMONS OR WARRANT. 
SuB-skKcT. 1.—SuUMMONS. 
A. Necessity for. 

396. General rule—Summons necessary—Un- 
less defendant appears without.|!—Summons neces- 
sary in summary convictions, unless deft. appears 
without.—R. v. DyER (1703), 1 Salk. 181; Holt, 


K. B. 157; 6 Mod. Rep. 41; 91 HE. R. 165. 

Annotations :—Apld. Li. v. Hall (1825), 6 Dow. & Ry. K. B. 
84. Refd. R. v. Venables (1725), Fortes. Rep. 325; 
Painter v. Liverpool Gas Co. (1836), 2 Har. & W. 233. 
Mentd. R. v. Wind (1729), 1 Barn. K. LB. 162; Tutton v. 
Darke, Nixon v. Freeman (1860), 5 H. & N. 647. 








“387. J—R. v. VENABLES, No. 221, 
a e 
398, ———- ——.]—R. v. HEBER (1731), 2 Barn. 





K. B. 101; 2 Stra. 915; 94 EB. R. 382. 
Annotations :—Refd. R. v. Hughes (1879), 4 Q. B. D. 614. 
Mentd. Crepps v. Durden (1777), 2 Cowp. 640. 


399. .]—The committing a pauper to 
the house of correction without any summons, or 
any oath made of his return, after removal, is 
contrary to natural justice; & is, therefore, a 

ound for an information against the justices.— 

. v. ANGELL (1735), Lee temp. Hard. 124; 95 
EB. R. 78. 

400. A conviction where no 
summons -is stated to have issued, quashed.—R. 
v. HAWKER (1735), Lee temp. Hard. 130; Cald. 
Mag. Cas. 391,n.; 95 H.R. 82. 


Annotation :—-Refd. Dingsdale v. Clarke (1829), 8 L. J. 
0. 8S. M. C. 137. 


401. ——- ——_.|—-R. v. Harwoop (1738), 2 
Stra. 1088; Andr. 152; 93 H. R. 1050. 

402. -|—The record of a conviction 
by default upon the 5 Ann. c. 25, must show that 
deft. has been personally summoned to appear 
to the information.—R. v. Haut (1825), 6 Dow. & 
Ry. K. B. 84; 3 Dow. & Ry. M. C. 19. 

Aon Rel. It. v. Commins (1826), 8 Dow. & Ry. 


403. .|—Evidence in support of an 
information before a magistrate under the game 
laws, cannot be received in the absence of deft., 
at least, where he has not been personally sum- 
moned to appear to the information.—R. v. 
CoMMINS (1826), 8 Dow. & Ry. K. B. 344; 4 
Dow. & Ry. M. C. 94. 

404. .|—Where, in a conviction, the 
summons is recited, such recital of it is evidence 
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ag6 a ini ae ee pear 
sary—Un endant appears : 
out.j—Held: deft., by his presence & 
by entering on his defence, had waived 
the service of a summons upon him. 


—R. v. BENNETT (1883), 3 O. R. 45. 
-—CAN. 
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397i. ——-——-.}+_ The party cannot 
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of the summons; but, in an action against the 
convicting magistrate for false imprisonment, 
pltf. may show that there was no summons, & 
if he does so, the conviction is bad. Qu.: whether 
a conviction, drawn up in a form given by statute 
not reciting the summons, is prima facie evidence 
of the summons.—MASON v. BARKER (1843), 1 
Car. & Kir. 100; 2 L. T. O. S. 107, N. P. 

405. -|—Where the interests of any 
person are to be affected by an order of justices, 
it is essential to the validity of such order that he 
should have an opportunity afforded him of being 
heard before the order is made; & the samo rule 
applies, although the Act of Parliament under 
which the order is made does not require any 
previous summons. 

Where an order of justices was made under 
Poor Law Amendment Act, 1834 (c. 76), s. 27, 
directing the guardians of a union to administer 
relief to a pauper unable to work, without requiring 
her to reside in the workhouse :—Ileld: a good 
return to a mandamus, that neither the guardians 
nor the churchwardens of the parish from which 
it was alleged that the pauper is entitled to relief 
had been summoned to attend, or were present, 
at the hearing of the complaint or the acide of 
the vrder.—R. v. Tornres UNION GUARDIANS 
(1845), 7 Q. B. 690; 2 New Sess. Cas. 82; 14 
L. J. M.C. 148; 51. T. 0. S. 240; OJ. P. 584; 
9 Jur. 660; 115 Ti. R. 649. 

Annotations :—Refd. 2. v. Norfolk JJ. (1845), 9 J. P. Jo, 

774; R. vo. Brown (1859), 8 W. RR. 600. entd. Parkes 

v. Parkes (1852), 16 Jur. 1093, 

406. .|—Deft. was indicted for per- 
jury alleged to have been committed by him on 
the hearing before justices of a summons charging 
him with being the father of an illegitimate child : 
—Held: to support the indictment, it was neces- 
sary to give evidence of the charge made by the 
mother, either by production of the original 
order made thereon, or by giving secondary 
evidence of the summons after notice to deft. to 
produce it; &, in the absence of such notice, it 
was not sufficient to produce the minutes of the 
proceedings by the clerk to the justices, those 
minutes being of no greater authority than the 
notes of a shorthand writer. 

The statute provides that, upon complaint by 
the mother, the justice shall have power to summon 
the putative father before him, &, upon tho 
appearance of the person so summoned, or upon 
proof of the service of such summons to hear & 
adjudicate upon the case. A summons is there- 
fore necessary to give the magistrates jurisdiction 
(WIGHTMAN, J.).—R. v. NEWALL (1852), 19 L. T. 
O. S. 84; 6 Cox, C. C. 21. 

407. Duty of justices to issue—Before granting 
warrant of apprehension—Non-payment of money.| 

It is the general duty of magistrates . . . where 
the complaint is merely for non-payment of money 
to issue a summons in the first instance before 
they grant a warrant of apprehension, & it re- 
quires very strong words to take away the necessity 
of the summons (LORD ELLENBOROUGH, C.J.).— 
R. v. MARTYR (1810), 13 East, 55; 104 KE. R. 287. 

408. Before granting distress warrant— 
Non-payment of rates.|—-By a local Act: comra. were 
empowered to make paving rates, & to hear & 
relieve parties complaining of such rates. The 
Act also gave an appeal from the comrs. to the 

















be arrested on the complaint, he must 
be summoned.-—SHEA v. CHOAT (1845), 
2 U. C. R. 211.—CAN. 

897 ii. ——— ———.] — CRONKHITE 0. 
SOMMERVILLE (1845), 3 U. C. R. 129. 
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Sect. 2.—Summons or warrant : Sub-sect. 1, A., B. 
(a) & (b), & C.]) 


sessions; & it provided that, on non-payment of 
rates for seven days after personal demand, it 
should be lawful for certain justices, upon proof 
on oath of such demand & non-payment, to issue 
a distress warrant. Justices, being applied to 
for such warrant, refused to grant it, but stated 
that they would do so if a proper information were 
sworn, & the party summoned before them. The 
ct. refused a mandamus to compel the justices 
to issue a warrant without summoning the party. 
Supposing that the Acts authorised the justices 
to grant a warrant without summons :—Held: 
nevertheless, they acted rightly in not so granting 
it.—R. v. HUGHES (1835), 3 Ad. & El. 425; 111 
E. R. 475. s 

409. Non-payment of penalty.|— 
Where an order has been made on the owner of 
premises to abate a nuisance, & a summons has 
issued, & at the hearing the party has been con- 
victed in a penalty for disobeying the order, the 
warrant of distress & convictment cannot be 
issued for non-payment of the penalty until a 
further summons has been served, so as to enable 
the party to show cause, such as poverty, for not 
having paid the penalty.—R. v. JENKINS (1862), 
3B. & S. 116; 1 New Rep. 21; 32 l. J. M. C. 
1; 71L. T. 272; 26 J. P. 775; 9 Jur. N.S. 570; 
11 W. R. 20; 122 BE. R. 44. 
--|—See, further, Distress, Vol. XVIII., 
Hl 418, 451, 452, Nos. 1428, 1429, 1578, 1875, 








eee 





Proceedings relating to sale of intoxicating 
liquor.|—See INTOXICATING Liquors, Vol. XXX., 
p. 87, No. 677. 

-——— Proceedings for recovery of expenses of 
special constable.|— Sce Police. 

Proceedings under Musical (Summary Pro- 
ceedings) Copyright Act, 1902 (c. 15).]—-See Copy- 
RIGHT, Vol. XIII., p. 229, No. 695. 

When not necessary—Condemnation of meat 
under Public Health Act, 1875 (c. 55).]|—See 
PuBLIC HEALTH. 

Adjudication of settlement of lunatic.]— 
See LUNATICS, pp. 260 et. seq., ante. 

Effect of non-issue—As to distress warrant.|— 
See Distress, Vol. XVIII., p. 406, No. 1460. 

Sec, generally, Part VIII., Sect. 4, sub-sect. 
3, B., post. 











B. Issue of. 
(a) In General. 

See Summary Jurisdiction Act, 1848 (c. 43), 
8. 2; &, generally, CRIMINAL Law, Vol. XIV., 
pp. 166-168, Nos. 1450-1467. 

410. Who may issue—Justice not receiving 
complajnt.|-A complaint having been made to 
two justices of a borough against applt. for an 
offence under Food & Drugs Acts, 1875 (c. 63), & 
1879 (c. 30), a summons was signed & issued by 
another justice, who had not heard the complaint, 
& was served on applit. Applt. thereupon 
appeared before the stipendiary magistrate of 
the borough, but objected that the summons 
was invalid & the magistrate had no jurisdiction 
to hear the case. The magistrate being of opinion 
that the defect, if any, in the summons was cured 


PART VIII. geo a SUB-SECT. 1.— 
» (8). 

k. Summons issued to be served out 

of county — Indorsement of defend. 

ante travelling | expenses. }—MoFFATT 


that 
~.]—Re CAMERON (1907), ed 


41 N. 8. R. 457.—CAN. 
PART VIII. SECT. 2, SUB-SECT. 1.— 
B. (b). 


414i. Discretion to refuse grant— 
When primé facie case.}—The mere fact 
summons might have been 
issued or would have been sufficient 
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by the appearance of appt. heard the case & con- 
victed him :—Held: (1) the summons, having 
been signed & issued by a justice who had not 
heard the complaint was invalid; (2) the defect 
was not cured by the appearance of applt., as 
he appeared under protest; (3) the provisions of 
Food & Drugs Act, 1879 (c. 30), s. 10, were im- 
perative, & not merely directory, & as no summons 
had been duly served in accordance with them the 
magistrate had no jurisdiction, & the conviction 
was wrong.—-DI1XxON v. WELLS (1890), 25 Q. B. D. 
249; 59 L. J. M.C. 116; 62 L. T. 812; 54 J.P. 
725; 38 W.R. 606; 6 T. L. R. 3822; 17 Cox, C.C. 


48, D. C. 

Annotations :-—As to (2) Refd. Whiffen & Bligh v. Malling, 
Kent, Licensing JJ. (1891), 66 L. T. 333. As to (3) Refd. 
R. v. Garrett-Pegge, Ex p. Brown, [1911] 1 K. B. 880; 
Conn v. Turnbull (1925), 89 J. P. Jo. 300. 


411. —— Condemnation of meat—Towns 
Improvement Clauses Act, 1847 (c. 34), s. 13.]— 
Where, under above sect., a magistrate con- 
demns meat brought before him as unfit for 
human food, a summons in respect thereof may 
be issued by another magistrate, though the 
magistrate who adjudicates upon the summons 
must be the magistrate who condemned the 
meat.—R. v. Tuomas (1901), 18 T. L. R. 71, 
D.C. 

Annotation :—Mentd. R. v. Part (1906), 70 J. P. 398. 
In bastardy cases.|—See Bastarpy, Vol. 
III., pp. 389, 391, Nos. 275, 276, 290. 

412. Against whom summons may be issued— 
Infants.|—The power given under 29 & 30 Vict. 
c. 118, 8s. 14, & 43 & 44 Vict. c. 15, 5. 1, to any 
person to bring before justices a child residing 
with prostitutes includes the bringing of the 
child by way of legal process. Hence a summons 
may be served on the child, & process to arrest 
in the usual way may follow, as provided by 
Summary Jurisdiction Acts.—R. v. MOORE (1888), 
52 J. P. 375. 

413. Corporation.|— There is nothing in 
the provisions of Shops Act, 1912 (c. 3), to exclude 
an incorporated co. which occupies a shop from 
the obligation imposed by s. 4 of that Act upon 
occupiers of shops to close their shops on the 
afternoon of one day in the weck. 

The provisions of Summary Jurisdiction Acts 
as to summoning offenders before a ct. of summary 
jurisdiction to answer an information for a 
penalty apply to corpns. as well as to natural 
persons.—EVANS & Co., LTD. v. LONDON COUNTY 
CouNCIL, [1914] 3 K. B. 315; 83 L. J. K. B. 1264 ; 
111 L. T. 288; 78 J. P. 345; 30 T. L. R. 509; 
12 L. G. R. 1079; 24 Cox, C. C. 290, D. C. 

Time of issue—In bastardy cases.]|—See Bas- 
TARDY, Vol. Ill., p. 391, Nos. 291, 292, 

Offences against Food & Drugs Acts.}- 
See Foop & Druas, Vol. XXV., pp. 101, 102, 
Nos. 247-249. 

Issue of several summonses—-In bastardy cases.]| 

—See BasTARDY, Vol. III., p. 391, Nos. 293-298. 











(b) Discretion of Justices. 


See, generally, CRIMINAL LAW, Vol. XIV., p. 168, 
Nos. 1462-1467. 

414. Discretion to refuse grant—- When prima 
facie case.]|—R. v. NORTH SHIELDS JJ. (1875), 39 
J.P. Jo. 761. 


in the opinion of a judge is no ground 
for interfering with the discretion ex- 
ercised by a justice in issuing a warrant 
s0 long as there were some facts une 


n 
which that discretion might reasonably 
have been exercised.— eg - ie 

LR. 685: 


NING & BROWN (1915), 30 W 
7 W, Ww. R. TRO CAN, 


Parr VIIT.—Procepure Unper SuMMARY JURISDICTION. 








415. — Where case would be dismissed.} 
—On an application for a summons if the 
magistrate, after hearing appct.’s statement, is 
of opinion that if the summons were issued & the 
offence were proved he would nevertheless under 
the circumstances dismiss the summons at the 
hearing, he may in the exercise of his discretion 
refuse to issue the summons.—R. v. Bros (1901), 
85 L. T. 581; 66 J. P. 54; 18 T. L. R. 39; 20 
Cox, C. C. 89, D. C. 

-—— —— Proceedings against steward of 
friendly society.|See FrigENDLY SocieTigs, Vol. 
XXV., p. 330, No. 309. 

416. --—- When summons previously refused.] 
——When a justice has refused to issue a summons 
upon complaint, other justices may subsequently 
refuse to hear an information, & take the recog- 
nisances of prosecutor to prosecute in the same 
matter. Vexatious Indictments Act, 1859 (c. 17), 
does not apply to such proceedings unless a sum- 
mons or a& warrant has been granted upon which 
it can take effect. Two police officers charged 
G., a publican, with supplying with liquor three 
men whom they alleged to be intoxicated. The 
charge was dismissed, & an application was made 
on behalf of G. to a justice of the peace for sum- 
monses for perjury against the policeman. The 
summonses were refused. Subsequently an appli- 
cation was made by G. to a bench of magistrates 
sitting in petty sessions to grant summonses 
against the policemen, or, in the alternative, to 
take the recognisances of G. under Vexatious 
Indictments Act:—Held: the bench were not 
bound, under the circumstances to hear the in- 
formation at all, &-Vexatious Indictments Act, 
1859 (c. 17), 8. 2 did not apply until after a sum- 
mons or a warrant had been granted.—lh. v. 
BATHER (1880), 42 L. T. 5382; 44 J. P. 490, D.C. 
Annotation :—Refd. Ex p. Reid (1885), 49 J. P. 600. 

417. ——.|—In 1879 complainant laid 
an information, upon which a@ summons was 
issued, against a gas & water co. for penalties 
alleged to have been incurred in consequence of 
non-compliance with certain provisions of a local 
Act. The justices dismissed the summons, on 
the ground that the complaint had not been made 
within six months after the commission of the 
offence, which they considered was not a con- 
tinuing offence. They offered to state a case, 
but the matter was allowed to drop. In 1890 
the same complainant laid a similar information 
against the co., when the justices, having regard 
to their previous decision, considered they had no 
jurisdiction to go into the matter again, & refused 
to issue a summons :—Held: instead of declining 
jurisdiction, the justices should have heard & 
determined whether, upon the _ circumstanccs 
disclosed, a summons ought to have been issued. 
—R. v. BYRDE & PONTYPOOL GAS Co., La p. 
WILLIAMS (1890), 60 L. J. M. C. 17; 63 L. T. 645 ; 
55 J. P. 310; 839 W. R. 1713 17 Cox, C. C. 187; 
sub nom. Re MONMOUTHSHIRE JJ., Lz p. WILLIAMS, 
7T. L. R. 79, D.C. 

Annotation :—Consd. R. v. Kennedy (1902), 86 L. T. 753. 
Proceedings in matrimonial causes.|—See 
HusBaAND & WIFE, Vol. XXVII., p. 565, Nos. 
6237-6238. 

-——— Proceedings for cruelty to animals.]—See 
ANIMALS, Vol. IT., p. 291, Nos. 614, 615. 

See, further, Part XIII., Sect. 3, sub-sect. 3, 
post. 
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m. Failure to specify exact cause 
of complaint.|}—CLARSON v. BLAIR 
(1872), 3.V. R. (Law.) 202.—AUS. 

n. ——.}—R. (BUNTING) v. ANTRIM 








JJ. (1905), 391. L. T. 82.—IR. 


Necessity for 
notice.}—A magistrate’s summons not 
indorsed with the notice required by 
Provincial Act, 1865 (c. 1), 8s. 6, is 
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C. Form of. 


See Summary Jurisdiction Act, 1848 (c. 43), 
ss. 1,29; Summary Jurisdiction Rules 1886, r. 31 ; 
Criminal Justice Act, 1925 (c. 86), s. 32. 

418. Error in parties—Complaina nt— Where error 
immaterial.]|—Semble: although the husband was 
the tenant & the hirer, the proceedings could be 
maintained by the wife, but that in any case 
the proceedings could be put right, either by 
having frésh proceedings or substituting the 
husband for the wife as complainant.—MASTERS 
v. FRASER (1901), 85 L. T. 611; 66 J. P. 100; 
18 T. L. R. 31, D.C, 

Annotation :—Mentd. Lavell v. Richings, {1906} 1 K. B. 480. 


419. Defendant—Where error immaterial.] 
—An information under the 4 Geo. 4, c. 34, s. 3, 
described deft. as having contracted to serve ‘' B. 
& his partners.” At the hearing it appeared that 
the contract of service was between deft. & ‘‘ B. 
on behalf of himself & his partners, constituting 
the R. M. & H. Coal co., Ltd. :—Held: this 
variance, if it were one was cured by Summary 
Jurisdiction Act, 1848 (c. 43), 8. 1—WHITTLE uv. 
FRANKLAND (1862), 2 B. & 8. 49; 31 L. J. M. C. 
81; 5 L. T. 639; 26 J. P. 372; 8 Jur. N. S. 


382; 121 BE. R. 992. 


Aan :—Mentd. Devonald v. Rosser, [1906] 2 





K. B. 





——~ ——~.|—R. v. NORKETT, Ee p. 
(1915), 189 L. T. Jo. 316. 

; Substitution of new defendant 
for party charged.|—S. summoned H., the man- 
ager of the O. Tramway co., for breach of a bye- 
law, & on objection taken, the justices amended 
the summons by substituting the O. co. for H., 
& then convicted the O. co. :—Held: the justices 
had no power to amend by substituting one 
name for the other.—CITy OF OxFoRD TRAMWAY 
Co. v. SANKEY (1890), 54 J. P. 5643; sub nom. 
OxrorpD TRAMWAY Co. v. SANKEY, BADCOCK v. 
SANKEY, 6 T. L. R. 151, D. C. 

Annan :—Retd. Hawkins v. Williams (1894), 59 J. P. 


GEACH 
421 








422. Error as to place of offence.|—FOWLER v. 
St. Mary ABRBOT’S VESTRY (1872), 36 J. P. 69. 

423. Error as to date of offence.|—Resp. was 
charged before the magistrates of the city of E. 
for having infringed a local Act which imposed a 
fine on any person selling, offering, or exposing 
for sale any carcases or meat within the limits 
of the city & county of E., except within the 
markets. It was proved on Jan. 12, 1877, resp. 
delivered certain carcases at a door within the 
limits, & that the carcases were then weighed & 
paid for, but it was alleged that they were delivered 
in pursuance of a previous contract, entcred into 
between the same parties at the same place on 
Jan. 5. The summons was taken out for Jan. 12, 
& the magistrates found that there had been a 
previous sale & purchase on Jan. 5:—Held: 
they should have convicted applt. on the above 
facts, & if they had thought it necessary, they 
should have amended the summons by altering 
the date on which the offence was alleged to have 
been committed from Jan. 12 to Jan. 5.—EXETER 
CoRPN. v. HEAMAN (1877), 37 L. T. 584; 42 J. P. 
5038, D. C. 


Annotations :—Mentd. Torquay, Market Co. v. Burridge, 
Torquay Market Co. v. Middleton (1883), 48 J. P. 71; 
Jenkins v. Thomas (1910), 104 L. T. 74; Lambert v. 
Rowe, [1914] 1 K. B. 38. 


absolutely void. —McCDONALD v. MILL3 
(1866), 2 Old. 165.—CAN. 


p. Waiver.]—— The objection 
to the want of the notice on a magis- 
trate’s summons is waived by deft. 


indorsement of 
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424. Error as to ownership of property.) — In 
an information for malicious injury to property 
under Malicious Damage Act, 1861 (c. 97), s. 52, 
where the ownership is laid in several persons, & 
it appears that only one of these is the legal 
owner, the justices ought not to dismiss the 
information, but ought to hear the case, or, if 
they think the variance likely to mislead, to 
adjourn the hearing.—RALPH v. HURRELL (1875); 
a J.M.C. 145; 32 L. T. 816; 40 J. P. 119, 

425. Failure to specify exact cause of complaint 
—Nuisance from smoke—Several chimneys.|——B. 
charged N. that black smoke issued from certain 
chimneys on his premises so as to be a nuisance, 
& this was caused by the act & default of N. 
The fact was that there were five separate chim- 
neys together, each used for a separate purpose. 
N. objected that the summons was bad for not 
showing from which of the chimneys was said to 
issue the smoke:—Ield: the justices were 
wrong in allowing this objection to the summons, 
& they ought to have heard the evidence & made 
their order as to one or more of the chimneys.— 
BARNES v. NORRIS (1876), 41 J. P. 150, D. C. 

426. Signature by other than justice hearing 
complaint.}|—Dixon v. WELLS, No. 410, ante. 

427. Absence of seal—Effect of Summary 
Jurisdiction Act, 1848 (c. 43), s. 1.|—By above 
sect. it is provided that no objection shall be 
taken or allowed to any summons for any alleged 
defect therein in substance or in form. 

An information having been laid before a justice 
of the peace charging a person with an offence 
punishable under Summary Jurisdiction Acts, 
the justice issued an instrument which bore no 
seal but was in all other respects sufficient as a 
summons. This instrument was served upon 
the person charged, who appeared before the 
Justices at the time & place specified therein & 
objected to the jurisdiction of the ct. on the 
ground that he had not been duly summoned. 
The justices overruled the objection & convicted 
the person charged. A rule nisi having been 
obtained to quash the conviction :—Held: if 
the absence of the seal was a defect, it was a defect 
in form within above sect. & the conviction was 
good.— RR. v. GARRETT-PEGGE, Ex p. Brown, 
[1911] 1 K. B. 880; 80 L. J. K. B. 609; 104 
L. T. 649; 75 J. P. 169; 27 T. L. R. 187; 22 
Cox, C. C. 445, D. C. 

In bastardy cases.|—Sce BaAsrarpDy, Vol. ITl., 

& Drugs Acts.|—See 


p. 392, Nos. 299-301. 
Proceedings under Food 
Foop & Druas, Vol. XXV., p. 106, Nos. 301-306. 
Proceedings relating to sale of intoxicating 
liquor.|—See IntoxicaTina Liquor, Vol. XXX. 
p. 86, No. 670, 
Proceedings under Motor Car Act, 1903 (c. 36).J— 
See STREET & AERIAL TRAFFIC. 


: D. Service. 

. See Summary Jurisdiction Act, 1848 (c. 43), 5. 1. 
428. What is sufficient re aaa Fe on 
person at place of abode—Menial servant.|—The 


when he goes into his evidence at the 
trial before the magistrate —BELLONI t 
Morpuy (1866), 2 Old. 166.—CAN. province.}—The se 
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(1911) 21. R. 258.—IR. 

Defendant outside 
rvice of a summons 
at deft.’s usual place of abode while 
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leaving with a woman at deft.’s house, whom the 
witness believed to be a menial servant of deft., 
a copy of the summons to appear & answer to 
the offence charged, to which woman the original 
was also shown, is a sufficient summons within 
32 Geo. 2, c. 17.—R. v. CHANDLER (1811), 14 
East, 267; 104 FE. R. 603. 

aanoeaion :—Refd. R. v. Nat Bell Liquors, [1922] 2 A. C. 


429. Nature to be explained.|—R. v. 
Smitu, No. 434, post. 

430. When party absent at sea.]|— 
R. v. SmM1tTH, No. 484, post. 

431. Service at place of business.]—A 
summons issued by justices was served on appct.’s 
clerk at the lock up shop of the appct. :—Held™ 
the service was bad, as the shop was not his 
‘‘ place of abode’ within Summary Jurisdiction 
Act, 1848 (c. 43), s. 1, & the conviction of appct. 
must be quashed.—R. v. RHODES, Lx p. MCVITTER, 
R. v. MULLIN, Ez p. MoVITTEE (1915), 85 L. J. 
K. B. 830; 113 L. T. 1007; 79 J. P. 527; 25 
Cox, C. C. 212, D.C. 


Annotations :—Refd. McVittee ». Marsden (1917), 116 
L. T. 629: R.v. Braithwaite, [1918] 2 K. B. 319. 


432. —— Public Health Act, 1875 (c. 55), 
s. 267.|,—(1) A summons for non-payment of a 
general district rate is an ‘‘ other document ”’ 
within the meaning of above sect. 

(2) For the purposes of the service of such a 
summons the ratepayer’s place of business is to 
be treated as his ‘‘ residence ’’ within the meaning 
of that sect. although he docs not sleep there. 

(3) Service of such a summons at his place of 
business under that sect. will be good, notwith- 
standing the provisions of sect. 256 of the Act & 
of Summary Jurisdiction Act, 1848 (c. 43), s. 1, 
under the latter of which it has been held that a 
man’s place of business at which the does no sleep 
is not his ‘‘ place of abode.’’—R. v. BRAITHWAITE, 
[1918] 2 K. B. 319; sub nom. R. v. BRAITHWAITE, 
Ex p. Downine, 87 IL. J. K. B. 864; 119 L. T. 
170; 82 J. P. 242; 34T. L. R. 406; 161. G4. R. 
580, C. A. 

433. —— ——.]—R. v. Hastinas JJ., 
Ex p. MITCHELL (1925), 89 J. P. Jo. 86. 

See, further, PUBLIC HEALTH. 

434. Time for service—Necessity for reasonable 
time.|—By Summary Jurisdiction Act, 1848 
(c. 43), 8.2, ... if upon the day & at the place 
appointed for the appearance of the party so sum- 
moned he shall fail to aged in obedience to such 
summons, then, if it be proved upon oath or 
affirmation to the justices then present that such 
summons was duly served upon such party a 
reasonable time before the time so appointed for 
his appearance, it shall be lawful for such justices 
to proceed ex p. to the hearing of such information, 
& to adjudicate thereon as fully & effectually as 
if such party had personally appeared in obedience 
to the summons. Deft. was a fisherman, & went 
to sea in pursuit of his calling on Mar. 9. On the 
same day a summons for an assault was taken out 
against him, requiring him to appear to answer 
the charge upon Mar. 12. On that day, it having 
been proved that a summons was served on 
deft. on Mar. 10, by leaving it with his mother at 
his usual place of abode, the justices convicted 


V.L. R. 121.—AUS. 

a. ——.J]— R. v. ZioKRioK (1897), 
11 Man. L. R. 452.—CAN. 

b. ——— Service by constadle 
appointed for 


























. ; : ; he is without the province is void.— parish umm 
gu parton gt bide of okey aes AP-GaNTOTEN HORM) 82 N. BR. Si be aetvea in any. pariah ith 
AN j AN ? . 
SANEY (1909), 7 H. L, R. 411.—CAN 4381 i. lem tho ware by 5 constr aah 





v. Cork JJ., 


Service at place 4 busi- 
ness.|—-NIXON v. AH FOOK (1892), 18 


has not been appointed for such 
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him in his absence. Upon Apr. 9, he returned 
from sea, & was arrested under the conviction :— 
Held: there was no evidence before the justices 
that a reasonable time had elapsed between the 
time of the service of the summons & the day for 
hearing the summons, & the justices had therefore 
no jurisdiction to convict. The nature of the 
summons must be explained to the person with 
whom it is left.—R. v. Smitu (1875), L. R. 10 
Q. B. 604; sub nom. Re Situ, 32 1. T. 394; 
sub nom. Hx np. Smrru, 39 J. P. 618. 

435. -]— On Apr. 30, a constable told 
C., who was a chauffeur, that he would be sum- 
moned for driving a motor car contrary to Motor 
Car Act, 1903 (c. 36), 5. 1, on that date. On 
May 2, C. left his lodgings at N., taking his motor 
car to C. on his master’s business. Before leaving 
he told his landlady to take in the summons if it 
came for him. On May 4, the summons, return- 
able on May 7, was left with his landlady, & on 
May 7, he was convicted, in his absence & without 
his knowledge, of an offence under the Act. On 
May 9, C. returned to N. It appeared that the 
justices were under the impression that the sum- 
mons had actually reached C. The ct. made 
absolute a rule for certiorari to bring up & quash 
the conviction on the ground that if the justices 
had known that the summons did not reach C. 
they might well have formed a different conclusion 
as to whether there had been a reasonable time 
between the service & the hearing of the summons. 
—R. v. ANWYL, ETC. MERIONETHSHIRE JJ., La p. 
CooKsoN (1909), 73 J. P. 485. 

436. ——- What is reasonable time — Question 
for justices.|\—-A summons to answer a charge of 
assault was served upon deft.’s wife at his house 
at nine o’clock in the morning, to appear the-next 
day at eleven o’clock at a place eight miles distant. 
Deft., who was a collier, had gone to his 
work at the mine, & did not return till eleven'a 
night. The next morning, having left some work 
unfinished, he went to the mine. The justices 
proceeded to hear the case in his absence, & 
adjudged him guilty of an assault, & sentenced 
him to pay a fine or be imprisoned. On motion 
for a certiorari to bring up the conviction for the 
purpose of being quashed :—Held: it was for the 
justices to decide whether the time was reasonable 
under the circumstances; & having so decided, 
this ct. would not review their decision.—Ez p. 
WILLIAMS (1851), 2 L. M. & P. 580; 18 L. T. 0.8. 
98; 15 J. P. 757; 15 Jur. 1060; sub nom. Re 
WILLIAMS, 21 L. J. M. C. 46. 

Annotation :—Refd. Re Smith (1875), 32 L. T. 394. 
Peay v. CAMBRIDGESHIRE 
168. 








4387. 
JJ. (1880), 44 J. P. Jo. 








eae p. DOHERTY (1894), 32 


. R. 375.—~CAN. 


G. ——,.}] — R. v. DOHERTY 
(1899), 32 N. S. R. 235.—CAN. 

d. Service on defendant's 
wife—Defendant outside province.}— 
Service of a summons on @ man’s wife 
at a time when he is absent from the 
province on business does not give a 

strate jurisdiction, & a convic- 
tion made on such service will be re- 
moved by certiorari & quashed.—R. 
(Isaacs) ». DIMOND (1916), 33 W. L. R. 
803; 9 W. W. R. 1529.—GAN. 

486i. Time for service—What is 
reasonable time—Question for justices. ] 
—R. v. DIBBLEE, Re THOMPSON (1893), 
32 N. B. R. 242.—CAN. 





a 














486 ii. eae Geena ——.J—H2 ° é Necessit or 
HoGawn (1893), 32 N. B. R. 247.-—CAN. if yd 
436 ili. —— .+~-A summons 
was issued on Juno 20, requiring deft. ©. 321.—CAN. 


to appear at 10 o’clock on the following 


Se adn, Ra : the question of the 
reasonableness of the service was one 
for the justice, & there was evidence 
to justify him in coming to the con- 
clusion that a reasonable time had 
elapsed between the time of service 
& the time fixed for the trial.—R. v. 
CRAIG (1905), 38 N. S. R. 345.—CAN. 


e. -—— J— Rv. McKENZIE 
(1890), 23 N. S. R. 6.—CAN. 


f. .] — The reasonable 
time for the service of a summons 
moans a reasonable time for enabling 
deft. to present bis defence, & does 
not necessarily connote that the sum- 
mons has been bro 
the knowledge of def 
Loutu JJ., [1914] 2 I. R. 54.—IR. 
affidavit of 
—Where defendant absent from preceed- l. 
ings. }—Re MCEACHERN (1880), 1 R. & 


h. Necessity for person serving to 
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Bastardy summonses.] — See BastTarpy, Vol. 
ITlI., p. 392, Nos. 302-312. 

Under Food & Drugs Acts.|—See Foop & 
Druas, Vol. XXV., p. 105, Nos. 288-300. 

Under London Building Act, 1894 (c. cexili).J|— 
See METROPOLIS. 

Under Motor Car Act, 1903 (c. 36).)—See 
STREET & AERIAL TRAFFIC. 


EE. Withdrawal. 


438. Power to withdraw — Necessity for leave 
of justices— Criminal proceeding.]—— The with- 
drawal of a summons under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), has 
the effect of putting an end to the complaint in 
respect of which it is issued, &, after the with- 
drawal, no fresh summons can be issued upon the 
same cause of complaint. 

It is to be remembered as a very important 
element in these cases, that the withdrawal of a 
summons can only take place by leave of the 
justices or magistrate; a complainant cannot 
put an end to a criminal proceeding except by 
leave of the ct. & if that leave is given & the 
summons is withdrawn, that amounts to a consent 
by the ct.; & that involves the obvious effect 
that the complaint upon which the summons was 
founded necessarily falls to the ground (JEUNE, P.). 

~PICKAVANCE v. PICKAVANCE, [1901] P. 60; 

iL. 3. P. 14; 841. T. 62, 


Annotations :—Consd. Davis v. Morton, [1913] 2 K. B. 479; 
Hopkins v. Hopkins, [1914] P. 282; R. v. Seddon, Hz p. 
Hall (1916), 85 L. J. K. B. 806. Refd. Stokes v. Stokes, 

a P.195; Blackledge v. Blackledgo (1912), 82 L. J. P. 


439. Effect of withdrawal One of two sum- 
monses—Jurisdiction to proceed on other.|—T'wo 
informations were laid against a party, one charg- 
ing him with the rescue of a person out of lawful 
custody, & the other with an assault on two police 
constables ; but on the party being brought up 
before the petty sessions, the first of these infor- 
mations was withdrawn :—Held: this was no 
valid ground of objection to proceeding on the 
second information.—GALLIARD v. LAXTON (1862), 
2B. &S8. 3863; 31 L. J. M. C. 123; 5 J. T. 835 ; 
26 J. P. 230; 8 Jur. N.S. 642; 10 W. R. 353 ; 
9 Cox, C. C. 127; 121 EB. R. 1109. 


Annotations :—Mentd. R. v. Chapman (1871), 12 Cox, C. C. 
4; Codd v. Cabe (1876), 1 Ex. D. 352; Hux p. Smith 
(1897), 61 J. P. Jo. 410. 


440. Whether bar to subsequent proceed- 
ings.|—PICKAVANCE v. PICKAVANCE, No. 438, ante. 
441, —— When withdrawal by reason of 
technical informality.}—-Upon the hearing of an 
information preferred by resp. against applt. 
under Betting Act, 1853 (c. 119), s. 1, for using a 








be quatified to scrve.J—Re KUNNEDY 
(1907), 3 HK. L. R. 554.—CAN. 


k. Jeffect of defective service — 
Mazgistraie deprived of jurisdiction. }— 
OKREY v. SPANGLER, [1925] 1 ]). L. R. 
859; [1925] 1 W. W. R. 518; 19 Sask. 
L. R. 256.—CAN. 
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440i. Effect of withdrawal—lWhether 
bar to subsequent proceedings.) — An 
order of justices permitting a summons 
for an offonce Dieu pe on summary 
conviction to be withdrawn does not 
amount to an acquittal of deft., & a 
fresh summons may Subse conuly be 
issued for the same offence.—R. 
(MCDONNELL) v. TYRONE JJ., [1912] 2 

service I. R. 44.—IR. 
After full trial — To institute 
fresh proceedings—Necessity for consent 
of accused.)—After a full trial on the 
eedings & 


ht pomonesy to 
—R. (LAMBE) tv. 


merits on summary proc 
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Sect. 2.—Summons or warrant: Sub-sect.1, FE. ; sub- 
sect.2,A.,B.&C. Sects.3 &4: Sub-sects. 1 &2.] 


house for the purpose of betting with persons 
resorting thereto, it was discovered, when the 
third of resp.’s witnesses was being examined, 
that applt. had not through inadvertence, been 
informed before the charge was proceeded with, as 
required by Summary Jurisdiction Act, 1879 
(c. 49), s. 17, of his right to be tried by a jury, & 
thereupon the solr. for resp. withdrew the summons 
with the consent of the justices; although the 
solr. for applt. contended that there was no 
power to withdraw it. 

A further information was subsequently pre- 
ferred by resp. under the same sect. of the Act, 
against applt. for using the house for the purpose 
of certain moneys being received by him as for 
the consideration for assurances to pay or give 
certain sums of money on the happening of certain 
events or contingencies relating to certain horse 
races. The evidence given on the hearing of 
both information was substantially the same :— 
Held: the withdrawal of the first summons in 
consequence of the technical informality was not 
equivalent to a dismissal which could be pleaded 
in bar of the subsequent proceedings. 

The dictum in Pickavance v. Pickavance, No. 
438, ante, that the withdrawal of a summons by 
leave of the ct. puts an end to the complaint 
upon which the summons is founded, does not. 
apply where the withdrawal is owing to a technical 
informality in the proceedings on the hearing of 
the complaint.— DAVIS v. MorToN, [19138] 2 K. B. 
479; 82L. J. K. B. 665; 108 L. T. 677; 77 J. P. 
223; 29 T. L. R. 466; 23 Cox, C. C. 359, D. C. 
Annotation :—Refd. Hopkins v. Hopkins, {1914) P. 282. 
Bastardy proceedings.|—-See BASTARDY, 
Vol. ITI., p. 390, No. 286. 

442. Effect of compromise by parties — Juris- 
diction to proceed—Complaint of assault.|—-When 
a complaint has been made to the magistrates of 
an assault with a view to an adjudication thereon, 
they thereby gain jurisdiction to determine the 
case, & the party injured cannot by afterwards 
compromising the case take away the jurisdiction. 
—R. v. HAWKINS (1863), 2 New Rep. 62 ; sub nom. 
Ez p. BRYANT, 27 J. P. Jo. 277; sub nom. R. v. 
WILTSHIRE JJ., 8 L. T. 242; sub nom. Re Haw- 
KINS & SEYMOUR, WILTSHIRE JJ., 11 W. R. 594. 

Withdrawal of complaints under Summary Juris- 
diction (Married Women) Act, 1895 (ce. 39).|— 
See HusBAND & WIFF, Vol. XXVII., pp. 561, 562, 
Nos. 6170-6172, 6182. 








SUB-SECT. 2.—WARRANT. 
A. In General. 


See Summary Jurisdiction Act, 1848 (c. 43), 5.2; 
&, generally, CRIMINAL Law, Vol. XIV., pp. 166- 
191, Nos. 1450-1702. 


magistrate an informant cannot with- 
out consent of accused withdraw the 
case for the purpose of instituting 
fresh proceedings.—KEMPSTON v. DEBS- 


peace :—He 


sessions, & signed by the clerk of the 

ld: not invalid for want 
of a seal.— FRASER v. DICKSON (1847), 
5 U. C. R. 231.—CAN. 


MAGISTRATES. 


443. Form of warrant — Specific offence to be 
stated.|—CAUDLE v. Srymour, No. 450, post. 

Search warrants.|—See CRIMINAL Law, Vol. 
XIV., p. 189, Nos. 1694-1702. 

Distress warrants.]|—See DistTRESS, Vol. XVIIT., 
pp. 430-433, 450, Nos. 1675-1698, 1863. 


B. Issue of. 


See, generally, CRIMINAL Law, Vol. XIV., 
pp. 166-168. 

444. Whether judicial act.]|—An Act, incorporat- 
ing a gas co., enacted, that in case any party who 
should contract with the co. for gas, should 
neglect, after ten days after demand made, to 
pay the gas rents, such rents might be recovered 
by the co. by warrant under the hand & seal of a 
justice of the peace, & that it should be lawful 
for the co., with such warrant, to levy the sums 
so due & owing as aforesaid by distress & sale :— 
Held: (1) the granting of the warrant was a- 
judicial & not merely a ministerial act, & there- 
fore a magistrate could not issue a warrant with- 
out a previous summons. 

Semble: (2) in no case can a magistrate issue & 
warrant of distress in the nature of an execution, 
without previously summoning the party whose 
goods are to be distrained, in order that he may 
have an opportunity of being heard.—PAINTER v. 
LIVERPOOL GAS Co. (1836), 3 Ad. & El. 4333 2 
Har. & W. 233; 6 Nev. & M. K. B. 736; 5 
L. J. M. C. 108; 111 B. R. 478. 
innotations :—As to (1) Aplé@. Hammond v. Bendyshe 

(1849), 13 Q. B. 869. Refd. Morrell v. Martin (1841), 

3 Man. & G. 581; Labalmondiere v. Frost (1859), 5 Jur. 
As to (2) Refd. Attwood v. Jolliffe (1848), 
.S. 392; Re Hammersmith RNent-charge (1849), 
4 Exch. 87. 


! : Generally, Mentd. Cronmire v. MacColla 
(1893), 9 T. L. R. 549. 


445. Power to issue—On ex parte application— 
When charge on oath.!—-The judgment of the 
magistrate upon an ex p. representation warranted 
by oath, is decisive as to the issuing the warrant 
to search (LORD MANSFIELD, C.J.).—COOPER v. 
Bootu (1785), as reported in 3 Esp. 135. 
Annotation :—Refd. R. v. Watts (1830), 1 B. & Ad. 166. 

446. .|—Butr v. Conant, No. 
763, post. 

See, also, Sect. 1, ante. 

4.4.7 Distress warrant.|] — PAINTER v. 
LIVERPOOL Gas Co., No. 444, ante. 

8. When summons not obeyed.] — 
Where a statute gives a justice jurisdiction over an 
offence, it impliedly gives him power to apprehend 
any person charged with such offence :—Held: 
therefore, a magistrate might issue a warrant to 
apprehend a person charged with an offence under 
1 Geo. 4, c. 56, especially after the offender had 
neglected a summons.—BANE v. METHUEN (1824), 
2 Bing. 63; 9 Moore, C. P. 161; 3 Dow. & Ry. 
M. C. 523; 2L.J.0.8.C.P. 121; 130 BH. R. 228. 

449. Young child.|—-The ct. will re- 
quire justices to whom complaint has been made 























r. Invalid information — Whether 
warrant invalid.}—Where an informa- 
tion is invalid a warrant of arrest 
issued thereon & the arrest are invalid. 


GAGNIS (Sask.), [1921] 1 W. W. R. 244. 
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m. Alteration of warrant magis- 
trate—Whether initials su on -b-A 
magistrate who initials an alteration 
made by him ina ee warrant need 
Ree pene ee it.—kEz p. 

ING »48. RN. S, P 
480.—AUS. Pee in 


n. Absence of seal — Whether in- 
valid.}—A bench warrant issued at 
the quarter sessions, tested in open 


o. Warrant to be executed in another 
county—Recital of proof of justice’s 
handwriting. }—REID v. MAYBEE (1880), 
31 C. P. 384.—CAN. 

to state 


_ Pp. Omission in warrant 
information on oath—Irregularity.}— 
Where an information is on oath, the 
omission to state that fact in a warrant 
to arrest is an irregularity only.— 
KINGSTON v. WALLACE (1886), 25 
N. B. R. 573.—CAN, 


q. Necessity for same: 
a (1907), 3 E. L. 


— R. wv. 
R. 279.— 


—-RIFKIN v. R. (Man.), (1925) 2 D. L. R. 
520; [1925] 2 W. W. R. 242; 43 Can. 
Crim, Cas. 330.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.—B. 


448i. Power to issue—When sum- 
mons not obeyed.}—The jurisdiction of 
a magistrate to issue a warrant for tho 
apprehension of a person who does not 
appear to a summons docs not depend 
upon an affidavit being made by the 
erson who served the summons; it 
8 sufficient that it appear to the satis- 
faction of the magistrate that the sum- 
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{under Industrial Schools Act, 1866 (c. 118), 
s. 14], to issue a summons against the child. If 
the child does not appear, then a warrant may be 
issued to bring her before the justices.—Re 
HAMPSHIRE JJ. (1888), 52 J. P. 311, D.C. 

450. When information taken by clerk.|— 
(1) A warrant issued by a magistrate for the 
apprehension of a party to answer a charge, should 
state the specific offence with which the party is 
charged, & that information thereof was duly 
made on oath before the magistrate. 

(2) A warrant granted upon an information 
taken by the clerk of a magistrate, is no justifi- 
cation to the magistrate in an action of trespass 
& false imprisonment,—CAUDLE v. SEYMOUR (1841), 
1 Q. B. 889; 1 Gal. & Dav. 454; 10 L. J. M. C., 
130; 113 E. R. 1872; sub nom. CANDLE v. SEY- 
MOUR, 5 Jur. 1196. 

Annoiation :— As to (2) Refd. R. v. Hughes (1879), 4 Q. B. D. 





451. When justices must issue—-Charge of 
keeping disorderly house—Criminal Law Amend- 
ment Act, 1885 (c. 19), s. 13.]|—-(1) The provision 
contained in Disorderly Houses Act, 1752 (c. 36), 
s. 6, that a warrant shall be issued for the arrest 
of a person accused, on notice given by two 
inhabitants to a constable under that Act, of 
keeping a disorderly house, applies to a prose- 
cution by summary proceedings, under above sect., 
of a person accused of keeping a brothel, &, there- 
fore, in such a case, if an application for a warrant 
is made in accordance with Disorderly Houses 
Act, 1752 (c. 36), a magistrate is bound to grant 
@ warrant. 

(2) In summary proceedings before a magistrate 
against the keepers of a brothel, there need not 
be an information upon oath.—R. v. NEWTON, 
[1892] 1 Q. B. 648; 61 L. J. M.C. 121; 66 L. T. 
8380; 56J.P.408; 40 W. RK. 688; 8 T. L. R. 487; 
36 Sol. Jo. 414; 17 Cox, C. C. 530, D. C. 

452. When warrant should not be issued — 
When summons would effect purpose.|—O’ BRIEN 
v. BRABNER (1885), 49 J. P. Jo. 227, D. C. 


C. Withdrawal and Suspension. 
Power of justices to suspend—Distress warrant.| 
—See Distress, Vol. XVIII., p. 450, No. 1862. 
Power of justices to withdraw.|—See Part XIIL., 
Sect. 3, sub-sect. 3, post. 


SEcr. 3.—ABATEMENT OF PROCEEDINGS. 


453. Effect of death of informer.] — Complaint 
having been duly made under 20 & 21 Vict. c. 83, 
that obscene books were kept by deft in his shop 
for sale, a warrant for the seizure of such books 
was issued, & after they had been seized deft. was 
summoned to show cause why they should not 
be destroyed. Upon the hearing of the summons 
an order was made for the destruction of the 
books. After the issuing of the summons, but 
before the hearing, the complainant died, & no 
application to substitute another complainant 


mons was served within a reasonablo 
time.—READ v. HUNTER, 8 C. L. T. 
Occ. N. 428,.—CAN. 

t. . }~MOoRE v. FURLONG (1847), 
1 Legge, 397.—AUS. 

a. For non-payment of statute 
labour tax.) — A warrant may issuo 
to imprison a person for non-pay- 
ment of statute labour tax, without 
first summo him to answer or 
making a conviction.—R. v. MORRIS C 
(1862), 21 U. O. R. 392.—CAN. 

b. ——— For apprehension of lunattic.] 











— Before two justices can issue a 
warrant for the apprehension of a 
erson charged with being a dangerous 
fanatio the evidenco required by statute 
must be given before them, both acting 
together, & it is not sufficient that an 
affidavit be made before one & shown 
to the other.—McGUIRK v. RICHARD 
can 15 N. B. Rh. (2 Pug.) 240.— 
AN. 


See Sianeli von gee 
tice is not competen ue & - 
visional warrant.—Re Hoitmes (1903), 
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was made :—Held: the proceedings against deft. 
did. not lapse upon the death of complainant, & 
the order was valid.—R. v. TRUELOVE (1880), 5 
Q. B. D. 336; 49 L. J. M. C. 57; 42 L. T. 250; 
a A P. 486; 28 W.R. 413; 14 Cox, C. C, 408, 


Annotation :—Refd. R. v. Spokes, Er p. Buckley (1912), 
107 L. T. 290. 


SEcT. 4.—THE HEARING. . 
SUB-SECT. 1.—PLACE OF HEARING. 

See, now, Summary Jurisdiction Act, 1848 
(c. 43), 8s. 12. 

454. Open court — Right of public to attend. |— 
In general, the ct. in which magistrates are sitting 
judicially is an open ct., to which the public have 
a right of access; &, supposing there to be room, 
that a person conducts himself properly, & there 
be no reason to justify an order for his removal, 
every one of the public has a right to be present. 

Accordingly, where magistrates sitting judicially 
ordered an attorney, who attended on behalf of 
the accused, to be turned out of the room :—Held: 
independent of any question as to his right as an 
attorney, he was entitled to maintain an action 
of trespass for being thus turned out, on the ground 
of right, as one of the public, to be present.— 
DAUBNEY v. CoOoPrER (1829), 10 B. & C. 237; 
5 Man. & Ry. K. B. 3143; 3 Man. & Ry. M. C. 23; 
8L.J.0.8. K. B. 21; 109 B. R. 438, 

Annotations :—Refd. Collier v. Hicks (1831), 9 L. J. O. 8. 
M.C.138. Mentd. R.v. York Sheriffs (1832),1 L. J. K. B. 
211; Rawlings v. Till (1837), 7 L. J. Ex. 6; Newton v. 
Constable (1841), 6 Jur. 317. 

.|-—See, generally, Courts, Vol. XVI., 

pp. 128-131, Nos. 259-289. 

-—_—.|—See Summary Jurisdiction Act, 1879 
(c. 49), s. 20 (2). 








— 


SUB-SECT. 2.—BEFORE WHOM. 

See, now, Summary Jurisdiction Acts, 1848 
(c. 43), 8. 29; 1879 (c. 49), s. 37. 

455. Magistrate other than that receiving in- 
formation.|—-Where the convicting magistrate, 
under 52 Geo. 3, c. 98, Sched. (L.), r. 18, which 
authorises a magistrate, on information, or complaint 
to him, to proceed to hear the same, was not the 
same magistrate who took the information :— 
Held: he had acted without jurisdiction.— 
JONES v. GURDON (1842), 2 Q. B. 600; 2 Gal. & 
Dav. 183; 11L.J.M.C. 45; 6J.P.24; 6 Jur. 
482; 114 E.R. 2385. 

Annotation :—Refd. Rh. v. Wilcock (1845), 14 L. J. M. C. 104. 
4.56. .|—Tarnry v. NEWMAN, No. 626, post. 
457. One justice absent for part of evidence— 

Necessity for reswearing witness—Waiver by de- 

fendant.,—Where one of the justices comes into 

ct. at petty sessions after part of the case had been 
heard, & some of the witnesses examined, & desires 
to take part in the decision, the correct course 1s 
to have the case commenced de novo, & to have the 
witnesses re-Sworn and re-examined. Neverthe- 
less, the parties may waive all objection & consent 





23N. Z. L. R. 11.—N.Z, 
PART VIII. SECT. 4, SUB-SECT. 1. 


d. In the court most accessible.}— 
R. v. STRICKLAND, Kz p. KinG (1887), 
13 V. L. R. 708.—AUS. 

6. eT DAHLSEN v. LOADER 
(1893), 19 V. L. BR. 398.—AUS. 


PART VIII. SECT. 4, SUB-SECT. 2. 
457i. One justice absent for part of 


evidence—Necessity for reswearing wit- 
ness—Waiver by defendant.}— v. 
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Sect. 4.—The hearing: Sub-sects. 2 & 3, A. & 
B. (a).] 

that the notes of evidence only should be read over 

to the justice, & after consenting to this, & going 

on with the case, neither party can take advantage 

of the irregularity.—R. v. JEWFREYS (1870), 22 


L. T. 786; 34 J. P. 727. 
Annotations :-—Distd. Re Guerin (1888), 58 L. J. M. C. 42. 
Refd. Ez p. Bottomley, [1909] 2 K. B. 14. 


458. Rehearing before different magistrate or 
justices—Reswearing witness—Reading signed de- 
position.|—Upon a hearing a witness gave his 
evidence before a police magistrate A. in the 
presence of accused & signed his deposition. The 
further hearing of the case was then adjourned & 
on the adjournment day the further hearing was 
resumed before B., another police magistrate, 
but as the witness before examined before A. 
refused to attend & had gone abroad his deposition 
made before A. was proved to have been duly 
taken & was read as part of the case against 
accused, whereupon, additional evidence having 
been taken, the prisoner was committed... pursuant 
to the Act :—Held: the deposition so taken at the 
former hearing by A. was properly receivable by B. 
upon the subsequent hearing.—Hxz p. HUGQUET 
(1873), 29 L. TI. 41; 12 Cox, C. C, 551. 

Annotations :—Consd. Re Guerin (1888), 58 L. J. M. C. 42. 
Mentd. R. v. Maurer (1883), 10 Q. B. D. 513; Ee p. 
Castioni (1890), 7 T. L. R. 50; Re Bluhm, [1901] 1 K. B. 
764; Riv. Brixton Prison, Zz p. Shure, [1926] 1K. B. 127. 
459. .|—The judicial discretion which 

a magistrate has to exercise on cases brought 

before him must be based on the evidence taken 

before him, & it is not competent for him to act 
upon evidence taken before another magistrate.— 

Re GUERIN (1888), 58 L. J. M. C. 42; 60 L. T. 

538; 53 J. P. 468; 37 W. R. 269; 16 Cox, C. C. 

596, D. C. 

Annotation :—Refd. Wx p. Bottomley, [1909] 2 K. B. 14. 
460. -]—Several persons having been 

charged with conspiracy to defraud, a summons 

was issued & the hearing commenced before a 

magistrate. When the inquiry had lasted a con- 

siderable time, & the evidence of a large number 
of witnesses had been taken the magistrate fell 

ill & was unable to continue the hearing which 

had to be recommenced before another magistrate. 

At the commencement of the rehearing counsel for 

the prosecution proposed to take the following 

course :—To recall some of the witnesses called at 
the first hearing; to reswear them; to read to 














BROWNE, Lax p. SANDILANDS (1878), 4 
V.L. R. (L.) 188.—AUS, 

f. Withdrawal of justice _ sitting 
with stipendiary—RKelurn & signature 
of conviction irregular.}—SHUMBHU 
NaTU SARKAR tv. HAM KOMUL GUHA, 
13 C. L. R. 212.—IND. 

g. One justice absent for all the 
evidence.}—Where a@ second magistrate 
was not present when the evidence was 


mi. 





issuing warrant, writ or summons.. 

Qu. : whether a complaint should be 
tried by the same justices who issued 
the summons.—Ez p. 
N. B. RK. (3 All.) 48.—OCAN 


-] — Unless 
reason is shown a@ cause must bo tried 
by the same two justices who signed 
the writ.—WrEEKS v. BONHAM (1877), 
11N. 8. R. (2 R. & C.) 377.—CAN. 


MAGISTRATES. 


them their depositions taken at that hearing, 
directing them to correct the evidence if & where 
it was inaccurate; to ask them any additional 
questions that might be thought advisible; then 
to tender these witnesses for cross-examination 
with liberty for the prosecution to re-examine 
where necessary; & then to proceed with the 
oral examination of those witnesses whom the 
prosecution intended to call but had not called 
on the first hearing:—Held: there was nothing 
illegal in the course proposed & to acede to the 
proposal if he thought it expedient in the interests 
of justice so to do was within the discretion of the 
magistrate with which the ct. would not interfere. 
—Ex p. Botromuey, [1909] 2 K. B. 14; 78 
L. J. K. B. 547; 100 L. T. 782; 73 J. P. 246; 
25 T. L. R. 371; 22 Cox, C. C. 106, D.C. 

461. |—The hearing of a summons 
under Elementary Education Act, 1876 (c. 79), 
s. 12, against the parent of a child, between five 
and fourteen years of age, for failing without 
reasonable excuse to comply with a school attend- 
ance order was adjourned by a ct. of summary 
jurisdiction ‘from time to time to give the parent 
an opportunity of complying with the order. At 
each adjourned hearing the bench of justices was 
differently constituted, & only one of the justices 
had attended throughout the different adjourn- 
ments. It was, however, proved that at each 
adjourned hearing there had been a rehearing of 
the evidence given on former hearings :—Held: 
the provisions as to two justices being present & 
acting together during the whole of the hearing 
& determination of the case, contained in Summary 
Jurisdiction Act, 1848 (c. 43), s. 29, & Elementary 
Education Act, 1873 (c. 86), s. 23, as applied by 
Elementary Education Act, 1876 (c. 79), s. 37, had 
not been violated.—R. v. WALTON, ETC., JJ., Ha p. 
DuTTon (1911), 75 J. P. 558; 27 T. L. R. 569; 9 
L. G. R. 1231, D.C. 

462. Withdrawal of justice sitting with stipen- 
diary — Decision by stipendiary alone.}] — R. v. 
THOMAS, La p. O’ HARE, No. 328, ante. 








SUB-SECT. 3.—APPEARANCE. 
A. Of Complainant. 


See, now, Summary Jurisdiction Act, 1848 
(c. 48), ss. 12-14. 

463. Necessity for presence of complainant— 
Dismissal of summons—Refusal by magistrate to 


of or adjudication upon_the charge, 
except at his request.—R. v. McRAg 
(1897), 28 O. R. 569.—CAN. 


r. .})— Once a magistrate is 
seised of a prosecution for an indictable 
offence he has no power to discharge 
himself or request another magistrate 
to act for him.—Re HoLtMan & 
(1912), 23 O. W. R. 428; 4 0. W.N. 
9D. L. R. 234. 


CoLL (1854), 8 
A s 





some special 


434; 270. L. R. 432; 
given ene nro) cour idered a as it n. ——.}—Fte Luciano (1921), 54 -—CAN. 
appeared on the depositions in con- N. 8. R. 273; . iL. ° R aa 
ference with the other adjudicating eee ee esen we } The provision that 


magistrate :—Held: conviction was 
wrong.—R. v. RYAN (1864), 3 N.S. W. 
8. C, i (L.) 221; 2N.S. W.W.N. : 


h. Adjourned hearing—-To be taken 
by justices at original hearing.) — 
Where the hearing of a complaint is 
adjourned the case must be adjudi- 
cated upon by two justices who have 
been present on each occason on which 
it comes up for hearing.—R. v. Mars- 


Re y CORBELE (1878), 4 V. L. R. se pepe n Oia ji ie 

k. —— ——.]-Ram SuNDER Dx trate hed mee ee cae eee 
ALI eas y charged comes or is broug 

ead (1886), I. L. RR. 12 Calc. fore a magistrate in obedience to a 


1. Haclusive jurisdiction of justice 


Can. Crim. Cas. 28.—CAN. 

o. ——.) — Where a 

3 issued the warrant to have deft. 
*% brought before him, he has seisin of 
the case & any other justices present 
are in the position of intruders on the 
bench.—R. (BRANSFIELD) v. FRENCH 
ETC., COUNTY OF CoRK JJ. 
I. R.151; 461. L. T. 55.—CAN 

Pp. —— Waiver of objection by 
appearance.J—R. v. B 


summons or warrant, no other magis- b. 
trate can interfere in the investigation 


jurisdiction in any particular case 
shall exclusively attach in the first 
instance in the first justice who has 
possession & cop nieance of the fact, 
ap lies to a police magistrate exer- 
cising the jurisdiction of two justices. 
—R. v. Buoom (1913), 26 W. L. R. 
2 459; 5 W. W. R. 897: 15 D. L. RB. 
484; 7 Alta. L. R. 1.—CAN. 
a. Two justices unable to agree — 
Right to co-opt a third.}—Ez p. Gus- 
PAN Sem (1925), 44 Can. Crim, Cas 


76.— ® 


justice has 


{1912] 
ERNARD (1884), 


here a 
PART VIII. SECT. 4, SUB-SECT. 8.—A. 


Necessity for presence of com- 
plainan.}—A justice of the peace has 


Part VIII.—ProcepurE UnpER SUMMARY JURISDICTION. 


grant further summons.]—A police magistrate 
issued a warrant for deft.’s arrest upon a charge of 
libel. When the case came on for hearing prose- 
cutor did not appear, & the magistrate discharged 
deft. Prosecutor a few days afterwards applied 
for a summons against deft. in respect of the same 
alleged libel, stating that he understood from the 
police that his attendance was unnecessary on 
the former occasion, as a remand would be asked 
for & granted upon evidence of arrest, & that that 
was the cause of his absence & his not being 
represented. The police officer denied that he had 
made such a statement. It appeared that shortly 
after the date of the alleged libel prosecutor had 
sued deft. for publishing similar libels, & the 
matter was settled, all further proceedings in the 
action having been stayed & imputations on each 
side withdrawn. The magistrate, without going 
into the merits, refused to grant a summons, 
mainly upon the ground that prosecutor did not 
appear upon the first occasion, at the same time 
pointing out that the prosecutor had a civil 
remedy. Upon an application for a rule to hear 
& determine the application for the summons :— 
Held: in the circumstances the rule must be made 
absolute.—R. v. BENNETT & BOND, Haz p. BENNET 
(1908), 72 J. P. 862; 24 T. L. R. 681; 52 Sol. Jo. 
583, D. C. 

464, ——— Case proceeded with at request of 
defendant.|—-An information was preferred by 
resp. against applt. under Motor Car Act, 1903 
(c. 43), 8. 1 (1), for driving a motor car at a speed 
which was dangerous to the public having regard 
to all the circumstances of the case. Applt. 
appeared before the justices with his solr. at the 
hearing of the information, but resp. was not 
present either personally or by counsel or solr. 

A police officer, who was one of the witnesses 
for the prosecution, examined the other witnesses 
for the prosecution, & during the course of the 
case, applt.’s solr. requested the justices’ clerk to 
make a note of the police officer’s name. The 
justices thereupon announced that the case was 
adjourned. Applt.’s solr., however, said that he 
preferred that the case should proceed. Accord- 
ingly the hearing proceeded & applt. was con- 
victed :—Held: the offer to adjourn having been 
declined by applt.’s solr., neither the absence of 
resp. nor the fact that the police officer, although 
a@ witness, conducted the examination of the other 
witnesses for the prosecution invalidated the 
conviction.— MAY v. BEELEY, [1910] 2 K. B. 722 ; 
79 L. J. K. B. 852; 102 L. T. 826; 74 J.P. 111; 
8 L. G. R. 166; 22 Cox, C. C. 306, D.C. 


B. Of Defendant. 
(a) In General. 


465. Failure to appear — Adjudication in ab- 
sence.|—If deft. to an information on a penal 
statute be duly summoned, & neglect to appear, 
the justice may Oe to examine the case, & 
on proof of the offence may convict the offender.— 
R. v. Simpson (1717), 10 Mod. Rep. 341, 378; 


no power to sign a judgment in favour 
of pltf. in a cause, unless pitf. or some 
person on his behalf appears at the 
return of the summons & when neither 
party appears at the return of the 
summons, the suit is at an end.— 
WRIGHT v. PARLE (1876), 16 N. B. R. 
(3 Pug.) 381.—CAN. 

Cc. —— Waiver by defendant.) — 
In a pie for selling Hquor 
without license, the informant did not 
en reats but no objection was taken, & 
Ww 
vi 


ground.—E£. 


nesses were examined & deft. con- 
cted :—Held: deft. could not after- 


wards object to the conviction on that 
d % p. GOLDING (1879), 19 
N. B. R. (3 P, & B.) 47.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (a). 


465i. Failure to appear—Adjudica- 
tion in absence.}—A 
ceeds his jurisdiction in making the 
conviction in the absence of deft.— 
R. v. SALTER (1887), 20 N. 
(8 R. & G.) 206; 8C. 

465 ii, ——-——-—-. }-Whero the parties 
charged are arrested on a warrant & 
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Gilb. 282; 1 Sass. Cas. K. B. 846; 1 Stra. 44; 88 

E. R. 756, 771. 

Annotations :—Consd. R. v. Clegg (1721), 8 Mod. Rep. 3. 
Refd. R. v. Hall (1825), 6 Dow. & Ry. K. B. 48. Mentd. 
R. v. Bissex (1756), Say. 304; R. v. Darlington Free 
Grammar School (1844), 6 Q. B. 682. 
466. .}— Sessions may make an 

original order of bastardy but the party ought to 

be summoned; & therefore the ct. will intend a 








' summons, though not stated in the order.—R. v. 


OCLEG (1721), 1 Stra. 475; 8 Mod. Rep. 4; 98 

EK. R. 643. 

Annotations :— . R.v. Aus : 
Te Varies Tay 8 Mod. Top. 377. eens nee 
467. Committal for non-payment of 

fine.|—-ARNOLD v. DIMSDALR, No. 1727, post. 

See, now, Criminal Justice Administration Act, 
1914 (c. 58), 8. 3 (1). 

468. \—R. v. CAMBRIDGESHIRE JJ. 
(1880), 44 J. P. Jo. 168. 

46 .|—The father of a child failed 
to appear before justices in petty sessions upon 
being summoned to do so, under Vaccination Act, 
1867 (c. 84), s. 31. In his absence the justices 
made an order that the child should be vaccinated 
within twenty-eight days :—Held: the justices 
had power to make such an order in the absence 
of the father, & his presence was not a condition 
precedent to the making of such an order.—R. v. 
CINQUE Ports JUSTICH (1886), 17 Q. B. D. 191; 
55 L. J. M. C. 158, D.C. 

470. |\—Applt., Lionel Walker Birch 
Martin, of Ryder Street Chambers, St. James’s 
Street, London, who held a licence to drive a 
motor car issued by the London County Council 
& numbered 5080, was in 1909 convicted by a 
ct. of summary jurisdiction of driving a motor 
car on a public highway at a speed exceeding 
twenty miles an hour contrary to Motor Car Act, 
1903 (c. 36), 5. 9. It was then proved that the 
driver of a motor car of the name of Lionel Martin 
& of the same address as applt. had been con- 
victed of a similar offence in 1907; & that a 
person having the same four names & of the same 
address as applt. had held a licence from the 
London County Council from a date before 1907 
continuously down to the present time, that the 
licence was numbered 5080, & that no one having 
a London address could have that number except 
the person having those four names & that address. 
A police constable gave evidence that he stopped 
the motor car upon the occasion in 1907, & the 
driver upon demand produced to him a licence 
which was issued by the London County Council 
& numbered 5080. No notice to produce the 
licence was given. It was next proved by the 
production of a certified copy of the conviction 
that a person with the same four names & of the 
same address as applt. was convicted of a similar 
offence in 1908. Applt., who was represented by 
counsel at the hearing, absented himsclf from the 
ct. & was not called as a witness. The justices 
found upon the above evidence that applt. was 
the person who had been convicted on both the 























give bail, & a time is fixed in thoir 
presence for the hearing, & they do not 
appear at the time so fixed, the justice 
may proceed with the hearing, in their 
absence, to judgment & sentence.— 
Rt. v. HORNBROOK, Ex p. MADDEN 
(1908), 38 N. B. R. 358; 4 ELL. R. 
09.—CAN. 

465 iii. —--- ——.]—— LACASSE vv. 
FORTIER (Que.) (1918), 30 Can. Crim. 


Cas. 87.—CAN. 

465 iv. ———.J—Roy KING v, 
R. arte 43 Can. Crim. Cas. 20; 57 
N. e R, 540.— 0A 


magistrate ex- 3 


Ss. R. 


. T. 380.—CAN, 
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uu. & 

former occasions, & they imposed a fine of £20 & 
ordered his licence to be indorsed :—Held: with 
regard to the conviction in 1907, the evidence of 
the police constable as to the contents of the licence 
produced to him on the occasion when the offence 
was committed was admissible as evidence of the 
identity of applt. with the person who was then 
convicted, & that no notice to produce the licence 
was necessary ; with regard to the conviction in 
1908, the identity of the names & of the address 
was some evidence of the identity of applt. with the 
person who was then convicted; & the justices 
were entitled to have regard to applt.’s wilful 
absence, & conclude that he was the person who 
was convicted on both those occasions & to order 
his licence to be indorsed.—MARTIN v. WHITE, 
[1910]1 K. B. 665; 79 L. J. K. B. 553; 102 L. T. 
23; 74]. P. 106; 26 T. L. R. 218; 8 L. GR. 
218; 22 Cox, C. C. 236, D. C. 

471. Appearance by counsel or solicitor—Per- 
sonal attendance unnecessary.|—Where a person 
who had been convicted by a justice & ordered to 
pay penalties, neglected to pay, & was summoned 
for that neglect to appear before the justice to 
show cause why he should not be further dealt 
with according to law :—-Held : an appearance by 
counsel & attorney was an appearance according 
to the exigency of that suimmons.—BESSELL v. 
WILSON (1853), 1 E. & B. 489; 22 L. J. M. C. 94 ; 
20 L. T. O. S. 233; 17 J. P. 567; 17 Jur. 664; 1 
W. R. 126; 118 i. RR. 518. 

Annotation :—Consd. R. v. Thompson, [1909] 2 K. B. 614. 

472, —-— -}—~ Where in answer to a 
summons issued by a ct. of summary jurisdiction 
deft. bas appeared by counsel there is no obligation 
upon him to appear personally, & the justices have 
no jurisdiction to compel his personal appearance 
by warrant.—R. v. Tompson, [1909] 2 K. B. 
614; 78 L. J. K. B. 1085; 25 T. L. BR. 6513 7 
L. G. RK. 979; sub nom. R. v. THompson, Ex p. 
oa L. T.970; 73 J.P. 403; 22 Cox, C. C. 
Annotations :—Consd. Martin v. White, [1910] 1 K. B. 665; 

R, v. Montgomery, Hx p. Long (1910), 102 L. T. 325; 
Rh. v. Garrett-Peggo, Lz p. Brown (1911), 80 L. J. K. B 


609. Mentd. R. v. Turner (1909), 3 Cr. App. Rep. 103; 
R. v. Clarke, Hx yp. Crippen (1910), 103 L. T. 636. 


473. -]—On the hearing of a sum- 
mons for driving a motor car at a speed exceeding 
the limit, deft. appeared by his solr., who pleaded 
guilty on his behalf, & also to a previous con- 
viction. The inspector of police intimated that 
he required deft.’s personal appearance, & there- 
upon the justices granted a warrant :—Held: 
under the circumstances, a warrant ought not to 
have been issued.—R. v. MonrGoMERY, Ex p. 
Lone (1910), 102 L. T. 325; 74 J. P. 110; 26 
a e R, 225; 8 L. G. R. 234; 22 Cox, C. C. 304, 

474, ——— Plea of guilty in absence of defendant 
——Want of authority.|—Deft., residing in London, 
was summoned before justices at H. to answer to 
two informations for maliciously injuring a window 
& maliciously injuring a bell pull. Being unable 
from illness to attend, he admitted to his father 


ee ee ee 











471i. A ppeurance b ycounselor solicttor 
ae peer ea unnecessary. }-— 
- v. O’'HKARON 1); < . Ss. &. 
491.—CAN. pee eit 


d. Necessity for apnearance.} — R. 





ems 
s 


CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 478, !¥, 
B, (b) i. 





476i. Cured by appearance before 


justice with j urisdict 

v. SMITH, (1919] V. L. RR. 

476 ii. JK. v. Kositon (Alta.) 
[1919] 3 W. W. R. 378.—CAN. 

476 tii. R. v. Morris (No. 2 

. Ore Kae) 17/0. W._R. 470; (1920), 69 D. UR: 117; 37 Cant Cie 

- We AN, Cas. 256; 53 N.S. It. 525.—CAN. 

-] —~ When a person 

arrested Is before a magistrate under an 

information laid against him, & 

magistrate has jurisdiction over the 


MAGISTRATES. 


that he had broken the window, but had not done 
it intentionally, & that there ought to be com. 
pensation. The father thereupon went to H. & 
communicated with an attorney there, who, under 
all the circumstances, recommended that he 
should appear & plead guilty. Accordingly on 
the day of hearing the attorney pleaded guilty, & 
the justices thereupon convicted deft. & sen- 
tenced him to a term of imprisonment. From 
the affidavits it appeared that deft. had given 
neither to his father nor to the attorney any 
authority whatever to plead guilty, nor did it 
appear that he was aware that his father intended 
to employ an attorney :—Held: as deft. had not 
authorised any nea | to appear & plead guilty, 
the conviction was bad. 

Qu.: whether it is competent to justices to 
convict upon a plea of guilty by an attorney in 
the absence of deft.—R. v. AvEs, R. v. AVEs (1871), 
24L. T. 64; 35 J. P. 533. 

475. Right to cross-examine.} — Certain 
justices at a preliminary inquiry into an alleged 
case of highway robbery declined to permit the 
solr. representing prisoners to cross-examine the 
witnesses for the prosecution, believing that they 
possessed a discretionary power in the matter :— 
Held: the justices had no discretion to prohibit 
the solr. to prisoners from cross-examining the 
witnesses for the prosecution, & the right to cross- 
examine was absolute both under Summary Juris- 
diction Acts & by the common law. Qu.: as to 
the course to be adopted when justices have pro- 
hibited crogs-examination.—R, v. GRIFFITHS & 
WIuurAMs (1886), 54 L. T. 280; 16 Cox, C. C, 46. 


(b) Defective Process. 
ij. Illegal Arrest. 


476. Cured by appearance before justices with 
jurisdiction.|—-H., a police constable, procured a 
warrant to be illegally issued, without a written 
information or oath, for the arrest of S., upon a 
charge of ‘‘ assaulting & obstructing him, H., in 
the discharge of his duty.’’ Upon such warrant 
S. was arrested & brought before justices, & was, 
without objection, tried by them & convicted. 
H., was afterwards indicted for perjury committed 
on the trial of S., & convicted :—Held: H. was 
rightly convicted, notwithstanding there was 
neither written information, nor oath, to justify 
the issue of the warrant, & the justices had juris- 
diction to hear the charge, though the warrant 
upon which accused was brought before them was 
illegal. 

The information is the statement by which the 
magistrate is informed of the offence for which a 
summons or warrant is required (HUDDLESTON, 
B.).—R. v. Huauses (1879), 4 Q. B. D. 614; 48 
L.J.M.C. 151; 40 L. T. 685; 43 J. P. 556; 14 
Cox, C. C. 284, C. C. R. 

Annotations :—Consd. Re Maltby (1881), 7 Q. B. D. 18. 

Apprvd. Gray v. Customs Comrs. (1884), 48 J. P. 343; 

-&A la. R. vo. Fletcher (1884), 51 T. 334. 
xpld. & Distd. Dixon v. Wells (1890), 25 at ; 249. 


L. 
B. D. 
Apprvd. R. v. Garrett-Pegge, Hx Pp. Brown, (1911] 1 K. B. 
Refd. R. v. D’Eyncourt (1888), 21 Q. B. D. 109; 
: v. Ta 
(1 
LB. 





Ex p. Hopkins (1891), 61 L. J. Q. B. 240; R. brum, 
rae Dash (1907), 97 L. T. 551; Inkpin v. Roll (1922), 126 
L, T. 517. entd. R. v. Boobies (1887), 20 Q. D. 187; 
Conn v. Turnbull (1925), 89 J. P. Jo. 300. 
person & the offence stated, it matters 
not how he was brought there, the 
magistrate has jurisdiction to convict. 
—Kh.v. MOLATOnY, Erp. WonG (N.B.), 
[1923] 3 D. L. R. 291: 40 Can. Crim. 
Cas. 32; 50 N. B. R. 320.—CAN. 

476 v. ——. R. v. KILMARTIN 
uaa) 33 B. C. R. 1613 {1924} 1 

. W. R. 107.—CAN, 

eo. —— Where objection not taken 
promptly.}—An objection to the magis- 





ion. }—RawI LLER 
218.—AUS. 


ma 


the 


Part VIII.—Procepure UNDER SUMMARY JURISDICTION. 


__.G.. licensed to sell tobacco at his 

in the are of N., was found hawking & 
pore ab a public-house in the county division of 
selling at es distant, & was arrested & con- 
T., four More justices at N. next day, but, no 
wstices then sitting, he was, on his own recog- 
ance remitted to justices who sat in T. seven 
sete after the offence, & was convicted. (3. 
objected to the jurisdiction, as the justices were 
not acting forthwith nor near the place, within 
Mobacco Act, 1842 (c. 93), 8. 13 :—Held : whether 
G. was illegally arrested & detained or not, the 
justices of T. having jurisdiction, & he being 
charged before them, the conviction was valid.— 
Gray v. Customs Comrs,. (1884), 48 J. P. 343, 
D.C. 


477. erate, 8] 


ii. Absence of Information. 


Proceedings preliminary to indictment.] — Sec 
CRIMINAL Law, Vol. XIV., pp. 167, 168, Nos. 1456— 
1459. 


478. Cured by appearance.|—Applts. were ap- 
prehended & brought before a magstrate charged 
with setting fire to the letters in a pillar box. On 
their appearance at a petty sessions to answer the 
charge, after witnesses had been examined & 
cross-examined, they were, at the application of 
the prosecutor, remanded on bail for a weck. At 
the adjourned sessions the attorney for the prose- 
cution stated that he should proceed against the 
applts. under Malicious Damage Act, 1860 (c. 97), 
s. 52, & asked their attorneys whether they would 
plead guilty to such charge, or whether further 
evidence should be offered in support of it; they 
answered that he must go on & prove his case: 
other witnesses were then examined & cross- 
examined ; & after the case for the prosecution 
was closed, the attorneys for applts. objected that 
as no information on oath had been taken, as 
required by sect. 62, & applts. were not found 
committing the offence, they were not legally in 
custody, & therefore the justices had no juris- 
diction to convict them of the offence then charged. 
The offence with which applts. were first charged 
was a felony punishable under sect. 10; the 
offence of which they were convicted was punish- 
able on summary conviction :—Held: the want 
of an information & a summons was cured by the 
appearance of applts. before the justices, & they 
had waived the objection that they were not 
legally in custody on a charge under sect. 52, & 
therefore the justices had jurisdiction to convict 
under that section.—TURNER v. POSTMASTER- 
GENERAL (1864), 5 B. & 8S. 756; 34 L. J. M.C. 10; 
11 Jur. N. S. 1387; 122 KE. R. 1011; sub nom. 
SHEPHERD v. POSTMASTER-GENERAL, 5 New Rep. 


trate’s jurisdiction because of the 
arrest of accused without warrant must 
be taken promptly.—lh. v. TEY SHING 501 


Se age 15 Altar ta ti. 185% 32 
~L. R.173; 15 Alta. L. R.185;5 ¢ tly.J—R. v. 
Gan. Crim. Cas. 315.—CAN,. Crore ae 
{. —— Notwithstanding objection by 
— R. v. ALBERTS (B. C.) 4 


defendant.) 
(1923), 42 Can. Crim. Cas. 64.—CAN. 








3D. L. BR. 321; [1924] 2 W. W. WR. 958 ; 
42 Can. Crim. Cas. 266; 
——CA 


D. L. R. 334; 38 Can. Crim. Cas. 294; 
won 19 Alta, L. R. 119; [1923] 1 
. W. R. 433.—CA 


aes 


80; 11 L. T. 369; 29 J. P. 166; 13 W. R. 89; 
10 Cox, C, C, 15. 
Annotation. -—Expld. Egginton v. Pearl (1875), 33 L. T. 
428. Refd, R. vo. Shaw (1865), Le. & Ca. 579; Blake v. 
Beech (1876), 1 Ex. D. 320; R.v. Hughes 1879),4Q.B.D. 
iy ; DeLuna an oe ee . B. a 109. Sart 
.v. Dobbins R3), - P. 1825 Hx p. Hopkins (1891), 
611. J.Q. B. 240; Conn v. Turnbull (Po25) 80 7 Te 


479. --_-.|—R. v. Huanes, No. 476, ante, 


lii. Absence of Summons. 


Tr 


481. ——.]—If a conviction before an ij 
peace on the game laws state that tne 
present at the time when the information was 
read & the witnesses examined; & that when 
called on for his defence he produced no evidence 
& did not require any further time ; that is suffi- 
cient without stating that he was previously sum- 
moned to answer, etc.—R. v. STONE (1801), 1 
Kast, 639; 102 BE. R. 247. 
Annotations :-—Consd. R. ». H 

Mentd. R. v. Crispe (2866),"5 "Smit, 4 ‘Best ee 

head (1838), 3 Nev. & P. i. B, aap Diidger ©. White- 

482. ——-.|—Where deft. appears in answer 
to an information, any defect in, or the want of a 
summons, becomes immaterial, even in cases 
where a special form of summons is required by 
the statute under which the information is laid.— 
R. v. KINGSLEY (1851), 16 L. T. O. S. 408; 15 
J. P. Jo. 653; previous proceedings, sub nom. R. v. 
LIERTFORDSHIRE JJ. (1850), 14 J. P. Jo. 702. 

483. |—Hxe p. BrayForp (1859), 23 
J.P. Jo. 404. 

484 Further charge preferred after dis- 
posal of first charge.|—TURNER v. POSTMASTRR- 
GENERAL, No. 478, ante. 

485. .|—R. v., GLOUCESTERSHIRE JJ, 
(1871), 35 J. P. Jo. 372. 

48 .}—A man was brought before a 
magistrate upon one charge which the evidence 
wholly failed to support, whereupon another & 
a different charge was preferred against him, no 
fresh summons being taken out. Le defended 
himself against the second charge at first, but 
after being remanded took objection to the magis- 
trate’s jurisdiction, that he was not legally in 
custody after the dismissal of the charge on which 
he had been summoned :—Held: his objection 
was too late; he having submitted to the second 
charge being entered upon, the want of any 
summons or warrant to bring him legally before 








——$__. 








offence & deft. had pppested, the 
acme 4 





33 B.C. R. conviction must stand. xp. SONIER 
(1896), 34 N. B. R. 84.—CAN. 

objection taken 478 tii. .}-—Where an accused 

Roacwv, |{1923) 1 person appears voluntarily before a 


Inagistrate to answer a charge, the 
want of a complaint on oath, necessary 
for the issuing of a summons or warrant 
becomes immaterial.—R. v. Sapa 
SHIVAPPA PANDURANGAPPA (1868), 5 


g. .}) — Where an accused 
person is before a magistrate who has 
jurisdiction over the offence, the 
magistrate need not enquire how he 
came there, but may proceed to try 
the case, notwithstanding objection 
by the accused that he was wrongfully 


arrested without warrant.—H. vw. 
ALBERTS (B. C.), [1924] 2 D. L. R. 
863, [1923] 1 W. W. R. 863.—CAN, 


RR. v. 
Bovrro, (1925])4D. L. KR. 474; (1925) 
1 W. W. R. 304; 44 Can. Crim. Cas. 
275; 35 B. CG. R. 95; affg., 11924] 

J.—VOL. XXXII. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) ii. 


4781. Cured by appearance.}—Qu. : 
whether the deft. could object to the 
regularity of the information, he 
having appeared in obedience to the 
summons & pleaded not guilty.— 
R, Vv. Roe (188 ’ 16 O. Rn, 1.—CAN. 

478 il. .—An information was 
defective in that it was not sworn to by 
the prosecutor at the place & time 





stated therein. Deft. appeared & 
pleaded not guilty :—-Held: aa the 
magistrate had jurisdiction of the 


Bom. Cr. Ca. 29.—IND. 
PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) ili. 


480i. Cured by appearance.}—R. v. 
GASCOIGNE, Hz p. MILLIDGE (1883), 

V. L. R. (L.) 108.—AUS., 

480 ii. .}-——-Where a party appears 
& defends a suit without any summons 
being issued, he cannot afterwards 
object that there was no complaint on 
oath.—Ez p. Woon (1849), 6 N. B. R. 
(1 All.) 422.—CAN. 
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Sect. 4.—The hearing: Sub-sect. 3, B. (b) vit. & iv. ; 
sub-sects. 4,5 & 6, A. (a).] 

the magistrate was cured by his voluntary sub- 

mission.—EGGINTON v. PEARL (1875), 33 L. T. 

428; 40 J. P. 56. 


iv. Defective Summons. 


487. Cured by appearance.|—(1) Appearance 
cures defects in summons. (2) It must appear in 
the conviction that the justices are of the county 
where the offence was committed.—R. v. JOHNSON 
(1720), 1 Stra. 261; 93 E. R. 510. 

488, .|—R. v. KINGSLEY, No. 482, ante. 

489, '—They [the justices] heard the 
evidence without any such objection being made 
by deft. as is here contended for. Deft. appeared 
in answer to the information, he allowed the 
evidence to be given, & was convicted upon that 
evidence without this objection being raised at 
the time. There was no point, in my opinion, at 
the hearing of the case where the justices were 
bound to stop for want of jurisdiction (MATHEW, 
J.).—RK. v. BRADLEY (1894), 638 L. J. M. C. 183; 
70 L. T. 379; 58 J. P. 199; 10 T. L. R. 3846; 17 
Cox, C. C. 739; 10 R. 183, D. C. 

490. ——~— Objection taken at time of appear- 
ance.|—-DIXxON v. WELLS, No. 410, ante. 








SUB-SECT. 4.—CONDUCT OF CASE. 


491. By police officer.|—WEBB v. CATCHLOVE 


(1886), 3 T. L. R. 159; 50 J. P. Jo. 795, D. C. 
alan :—Distd. Duncan «. Toms (1887), 56 L. J. M. C. 


492, —-—.|—<A loca] board acting under Public 
Health Act, 1875 (c. 55), 8. 259, passed a resolu- 
tion to authorise the superintendent of police to 
prosecute offences under the local Act :—Held: 
the local board could only delegate the authority 
to their officer, but not to a constable.—KvYLp v. 
BARBOR (1888), 58 L. T. 229; 52 J. P. 725; 4 
T. L. R. 206; 16 Cox, C. C. 378, D. C. 

Annotation :—Mentd. Foster v. Fyfe, [1896] 2 Q. B. 104. 
493. -|—May v. BEELEY, No. 464, ante. 
494. By inspector of society—Right to cross- 

examine.|—-An inspector of a society for the pre- 





PART VIII. SECT. 4, SUB-SECT. 3.— Oo. By 
B. (b) iv. 

487 i. Cured by apncarance.|—-Where 
&® person has been summoned to 
answer an information under an 
entirely wrong name if he appear in 
answer thereto justices may convict 
him.—QR. v. Carn, Hz p. An YING p. 
(1879), 5 V. L. It. 391.—AUS. 

487 ii. .) —~ Issuing a defective 
summons is @ mere irregularity, which 
is waived by appearing in the summons. 
—R.v. COLLINS, R. v. GOULAIS (1887), 
14 O. R. 613.—CAN. 

1. Summons containing more than one 
complaint.}—hi. v. MOLLISON, Ex p. 
SANDRIDGE BOROUGH (1876), 2 V. L. R. 
(L.) 51.—AUS. N.Z. 


Separate 





667.—AUS, 


; a solicitor.}] — Mandamus 
lies to command justices to admit & 
hear a solr. engaged in a case before 
them.—R. (ALLEN) v. CoUNTY CORK 
JJ. (1913), 47 1. L. T. 109.—IR. 


PART VIII. SECT. 4, SUB-SECT. 5. 


informations 
three persons for same offence—Power 
of justices to try together.}—DAVIDBON 
v. DARLINGTON (1899), 24 V. 


qa. Separate cases against three de- 
fendants—Decision postponed until all 
cases heard—Particular evidence in one 
case not affecting others.-—LOASBY v. 
oo (1914), 33 N. Z L. 


MAGISTRATES. 


vention of cruelty to animals may, under Sum- 
mary Jurisdiction Act, 1848 (c. 43), s. 14, conduct 
the case & examine & cross-examine witnesses at 
the hearing before the magistrates of an informa- 
tion preferred at the instance of the society.— 
Duncan v. Toms (1887), 56 L. J. M. C. 813 56 
L. T. 719; 51 J. P. 6381; 35 W. R. 667; 16 
Cox, C. C. 267, D. C. 

495. By supervisor of Inland Revenue.|—In 
prosecutions for taking game without a licence the 
supervisor of Inland Revenue for the district has 
a right to conduct the case, though the prosecution 
is not in his name; & a general authority given 
to him by the commissioners is sufficient com- 
pliance with Inland Revenue Regulation Act, 
1890 (c. 21),s. 27.—R. v. TURNER (1894), 58 J. P. 
320, D. C. 

See, generally, REVENUE. 


SuB-sEcT. 5.—JOINT OFFENDERS. 


496. Separate summonses against two persons 
for joint assault—Power of magistrates to try 
together.|— Re BRIGHTON STIPENDIARY MAGISTRATE 
(1893), 9 T. L. R. 522, D. C. 


SUB-SECT. 6.—MATTERS OF DEFENCE. 
A. Claim of Right. 
(a) In General. 


See, generally, TRESPASS. 

497. Ouster of jurisdiction of magistrates—By 
bona fide claim.]|—A conviction under Game Act, 
1831 (c. 32), s. 30, & Summary Jurisdiction Act, 
1848 (c. 43), s. 23, against four defts. for trespass 
in pursuit of game :—Held; (1) the conviction 
was bad; for it adjudicated each deft. to be im- 
prisoned for one month, unless the costs & charges 
of conveying all to gaol should be sooner paid, & 
it was not in the form authorised by Summary 
Jurisdiction Act, 1848 (c. 43), s. 17, or to the like 
effect. 

(2) Semble: when a bond fide claim of title is 
set up to an information for an offence under 
Game Act, 1831 (c. 32), s. 30, the jurisdiction of the 


(1853), 7 N. B. R. (2 All.) 593.—CAN. 
497 iv. .—If in an action 
of trespass to land tried before a justice, 
the title is bond fide in question, the 
justice has no jurisdiction— Rh. v. 
HARSHMAN (1873), 14 N. B. R. (1 Pug.) 


346.—CAN, 

497 v. ———.]—R. v. DAVIDSON 
(1880), 45 U. C. It. 91.—CAN., 

497 vi. -}—The jurisdiction 
of a magistrate is not ousted by a mere 
assertion of title & he must enquire 
fully into all the circumstances before 
he can be satisfied that title meee 











against 








L. R. 


in question.—Re LEwIis 
Nfid. L. R. 70.—NFLD. 


R. Ir. 420.— 


ce weeeneen J nmemee 


497 vii. | 
aoe (1885), 16 L. 


m. Misdating summons.|—Misdat- 
ing petty sessions summons is an 
irregularity only & conviction on it 
cannot be sct aside by petty sessions.— 
Spa v. MURPHY, (1906) V. L. f. 


PART VIII. SECT. 4, SUB-SECT. 4. 


_n. By any person at discretion of 
justice.)—Justices Act, 1890, s. 77, 
does not preclude justices from allow- 
ing any person whom they may think 
fit to conduct a prosecution under 


special circumstances. — RITTER v. 
re ta (1904), 29 V. L. R. 558. 
3s. 


PART VIII. SECT. 4, SUB-SECT. 6.— 
A. (a). 


497 i. Ouster of jurisdiction of magis- 
trates—By bond fide claim.}—The ct. 
is justified in refusing to adjudicate if 
satisfied that a question of title is 
bon@ fide raised.—FALKINGHAM  v. 
FREGON (1899), 25 V. L. R. 211.—AUS. 
497 ii. .J—In the absence 
of any evidence to suggest that the 
claim of right is frivolous, the claim of 
right ous the jurisdiction of the 
magistrate.—KEABLE v. CLANCY, Ez p. 
CLANCY, [1909] S. R. Q. 345.—AUS. 


497 fii, ——~ ———_.]—- SLOAN v. DAVIS 








R. (KENNEDY) 


497 viii. ——_- ——.}-- 
v. CORK JJ., (1913) 21. R. 391.—IR. 


497 ix. TALBOT DE 
MALAHIDE (LORD) v. DUNNE, [1914) 








497 x. .~—Where a deft. 
secks to justify the act complained of 
as done in exercise of a right which 
could not exist in law, he cannot have 
fair & reasonable grounds for a bond 
Jide claim of right, & the Justices should 








convict.—R. EN ». TYRONE 
County JJ., [1917] 21. R. 96.—IR. 
497 xi. ——- ———.}—Semble: it is 


Part VIII.—PrRocepuRE UNDER SUMMARY JURISDICTION. 


judges is ousted, unless deft., under the proviso 
to the sect. require the magistrate to determine the 
defence founded on the claim.—R. v. CRIDLAND 
(1857), 7 H. & B. 853; 27 L. J. M. C. 28; 29 
L. T. O. S. 210; 3 Jur. N. S. 1213; 119 B. BR. 
1463 ; sub nom. R. v. Bacon, R. v. CRIDLAND, 21 
J.P. 404; 5 W. R. 679. 

Annotations :—As to Q) Distd. R. v. Walker (1881), = RY : P. 


682. Aeto (2) Apld. Legg v. Pardoe (1860), 9 C. . 8. 
289. Distd. Morden v. Porter (1860), 7 C. B. N. S. 641; 
Leatt v. Vine (1861), 30 L. J. M. C. 207; Williams v. 


Adams (1862), 2B, & S. 312. Apld. Cornwell v. Sanders 
(1862), 3B. & 8. 206 ; Hudson v. Mac Rae (1863), 4 B. & S. 
585; R.v. Stimpson (1863), 4B. & 8.301; Consd. Rab 
v. Seed (1864), 29 J. P. 37; R. 0. Farrer (1866), 7 B. & S. 
554. Folld. Penwarden v. Palmer (1894), 10 T. L. R. 362. 
Refd. Ez p. Whittaker (1859), 23 J. P. Jo. 84; Watkins 
v. Major (1875), 44 L. J. M. C. 164; Birnie v. Marshall 
(1876), 35 L. T. 373; QR. wv. French, [1902] 1 K. B. 637. 

498. -|—It is my decided opinion 
that a question of title to take away the juris- 
diction of the justices, must be one arising from a 
claim of right set up by the party against whom 
the proceedings are instituted. If he asserts a 
title, though only a colourable one, bond fide, the 
jurisdiction of the magistrate falls to the ground, 
but the claim must have some colour, & not be 
merely a frivolous one (COCKBURN, C.J.).—CORN- 
WELL v. SANDERS (1862), 3 B. & S. 206; 1 New 
Rep. 57; 32 J.L.M.C.6; 7L. T. 356; 279. P. 
148; 9 Jur. N.S. 540; 11 W. R. 87; 122 B. R. 78. 
Annotations :—Consd. R. v. Stimpson (1863), 4 B. & S. 301. 

Refd. Hudson v. Macrae (1863), 3 New Rep. 76 ; Watkins 

v. Major (1875), L. R. 10 C. P. 662. 

499. -|—When upon the hearing by 
justices of an information, a claim of right is set 
up by deft., such claim, if made bond fide & with 
some show of reason, will oust their jurisdiction ; 
&, although it is for the justices to determine 
whether or not such claim of right is made bond 
fide & with a show of reason, yet, if they determine 
that it is not so made, this ct. will review their 
determination & overrule it if come to upon in- 
sufficient grounds.—R. v. STiImpson (1863), 4 
B. & 8S. 301; 2 New Rep. 422; 10 Jur. N.S. 41; 
122 BE. R. 472; sub nom. R. v. STIMPSON, R. v. 
PEEK, 32 L. J. M. C. 208; 8 L. T. 536; 27 J. P. 
678; 9 Cox, C. C. 356. 

Annotations :—Consd. Hudson v. Mac Nae (1863), 4 B. & S. 
585. Distd. Paley v. Birch (1867), 8 B. & S. 336; Booth 
v. Brough eee 33 J. P. 694. A Id. Lovesy v. Stallard 
(1874), 30 L. T. 792; Burton v. Hudson, [1909] 2 K. B. 
564. Refd. Colonial Bank of Australasia v. Willan 
ete L.R.5 P.C. 417; KR. v. Critchlow (1878), 26 W. R. 


500. -|—The Board of Trade, by 
order, prohibited the taking of shingle from a part 
of the shore of a harbour, of which shore resp. was 
the owner. Hesp. subsequently removed shingle 
from the shore, & proceedings were taken against 
him in a ct. of summary jurisdiction under Har- 
bours Act, 1814 (c. 159), s. 14 for the recovery of 
the penalty. Resp. contended before the justices 
that he had acted under a bond fide claim: of right 
as owner of the shoré, & the justices, without 
considering the question whether the fact of 
ownership afforded any defence to proceedings 
under sect. 14, dismissed the information on the 
ground that, a bond fide claim of right having been 
raised, their jurisdiction was ousted :—Held: the 
decision of the justices was right.—BURTON v. 
Hupson, [1909] 2 K. B. 564; 78 L. J. K. B. 905; 


open to a magistrate to conclude that 
a claim is too far-fetched & visionary 
to be bona e set up.—RYAN 0». 
ee (1897), 15 N. Z. L. R. 390.— 


497 xii. .}—If deft.’s claim 
of right is merely fanciful the justices’ 
jurisdiction exists.—JAMES v. BUTLER, 
JAMES v. HOULAHAN (1906), 25 N. Z. 























L. R. 653.—N.Z. 





ne 


r. Bond fide 
Rebuttal of 


497 xii, —— ———.]}—-LUDEMANN v. 
BaRNETr, 2 J. R. N.S. 108.—-N.Z. a 


497 xiv. . 
TURNER, [1918] 2 I. R. 207.——IR. 


claim 0. 
wilfulness.}—Where, in a 
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101 L. T. 288; 73 J. P. 401; 25 T. L. R. 641, 
D 


«C, 

501. ——— Claim necessarily involved in question 
to be determined.] — (1) The rule which ousts 
justices of the peace from entering upon a question 
of title does not apply where title is an essential 
element in the inquiry & the application of the 
rule would deprive them of jurisdiction to enter 
upon it. 

(2) When the facts to be proved are of the very 
essence of the inquiry, & there is evidence before 
the justices on both sides, this ct. will not inter- 
fere with their decision simply because they think 
it would have been better if the justices had 
decided differently. 

(3) In Feb. parish officers gave M. who occupied 
a parish house, notice to quit. Before the expira- 
tion of the notice V., by whom M. had been let 
into possession, & who claimed title to the house, 
received possession of it from him, & let it to W. 
On Apr. 4 the parish officers, upon complaint to 
justices under Poor Relief Act, 1818 (c. 12), s. 24, 
obtained a summons against M. for refusing to 
deliver up possession. On the hearing neither M. 
nor V. who had knowledge of the notice given to 
M. appeared, & the justices issued their warrant, 
under which the churchwardens & overseers were 
put into possession :—Held: the justices had 
jurisdiction to issue their warrant, notwithstanding 
the claim of title-—Ha p. VAUGHAN (1866), L. R. 
2Q. B. 114; 36L. J. M. C. 17; 15 W. R. 198 ; 
sub nom. Tt. v. ALLEN, 7 B. & S. 902; sub nom. 
R. v. LLANFILLO, BRECKNOCKSHIRE JJ., 15 L. T. 
277; 31 J.P. 7. 


Annotations :—As to (1) Apld. R. v. Critchlow (1878), 26 
W. R. 681. As to (2) Refd. Whoninan v. Clark, ae 


1K. B. 94; R. v. Nat Boll Liquors, [1922] 2 A. C 
Generally, Mentd. Brown v. Cocking (1868), L. R. 3 Q. B. 
502. ——— Claim must be by persons prosecuted.] 


—CORNWELL v. SANDERS, No. 498, anie. 

503. .|—Information having been 
laid against resps. for having unlawfully damaged 
certain notice-boards placed by applt. on a common 
on which the parishioners had certain rights, resps., 
at the hearing, set up a claim of right to the 
common, & the justices held that their juris- 
diction in the matter was ousted :—Held: as 
resps. were not shown to have been parishioners 
no bond fide claim of right had been set up on their 
behalf & the justices had had jurisdiction.— 
TURNER v. SALMON (1885), 1 T. L. R. 482, D. C. 

—— Fisheries.|——See FisHEeriES, Vol. XXV., 
pp. 63-65, Nos. 526-545, : 

Game.]—See Game, Vol. XXV., pp. 367- 
370, Nos. 160-186. 

Highways.|—See Hiauways, Vol. XXVI., 
pp. 291, 458, 476, Nos. 231, 1740-1747, 1894. 
Church rates.]—See EccLEsIASTICAL LAw, 
Vol. XIX., p. 518, Nos. 3808-3811. 

504. Jurisdiction expressly conferred by statute 
—Harbour, Docks & Pier Clauses Act, 1847 (c. 27).] 
—Above Act, s. 63, which imposes a penalty upon 
the master of any vessel who shall without the 
permission of the harbour-master moor the same 
in the entrance, or within the prescribed limits, of 
any dock or harbour, & who shall not remove the 
same upon notice, overrides & extinguishes all 














local & private rights of property therein. The 
proceeding for wilfully cutting & 
carrying away timber off com- 


plainant’s land, there is shown to be 
bond fide uestion of title or 
boundaries, & the act was done under 
a bond fide claim of right, the wilful- 
ness of the act is negatived.—r pn. 
DONOVAN (1874), 15 N. B. R. (2 Pug.) 
889.—CAN. 


Z 2 


OMERFORD UV. 
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Sect. 4.—The hearing: Sub-sect. 6, A. (a), (6) 
__(c).] 

assertion of such local or private rights docs not 

exclude the jurisdiction of the justices under the 

Act.—GARDNER v. WHITFORD (1858), 4 C. B. N.S. 

665; 23 J. P. 358; 140 E. R. 1253. 

AUGER -—-Mentd. Garnsworthy v. Pyne (1870), 35 J. YP. 


505. Railways Regulation Act, 1840 (c. 97), 
s. 16.,—Above sect. enables justices to try a 
question of right arising in connection with a 
prosecution for wilful trespass thereunder.— 
LONDON, BRIGHTON & SouTH CoasT Ity. Co. v. 
FAIRBROTHER (1900), 16 T. L. R. 167, D. C. 








(6) On Charge of Assault. 


See, now, Offences against the Person Act, 1861 
(c. 100), s. 46. 

506. Whether jurisdiction ousted—No title to 
land involved in offence.|— Where therc is evidence 
before justices on which they can decide a com- 
plaint of assault under 9 Geo. 4, c. 31, s. 27, without 
deciding a question of interest in land set up by 
deft., they have jurisdiction so to decide. It is for 
the justices to determine whether the title or 
interest in land comes in question, & when they 
act bond fide in determining that it is not material 
for them to decide such question of title, this ct. 
will not interfere.—IR. v. EDWARDS (1856), 26 
L. T. O. S. 257; 4 W. R. 257; 20 J. P. Jo. 68. 

507. .|—The question as to property 
which will oust the jurisdiction of justices to 
determine a charge of assault under Offences 
against the Person Act, 1861 (c. 100), s. 42, must 
be a question as to real property. Whcre two 

ersons who were gamekeepers in the employ of a 
andlord of a farm to whom the right to game & 
rabbits was reserved, were charged before the 
justices by the tenant of such farm, under Offences 
against the Person Act, 1861 (c. 100), s. 42, with 
assaulting & beating him, & the acts complained 
of were done in a scuffle to take from the tenant 
whilst on his farm his bag, in which were rabbits 
claimed as the landlord’s property :—Held: the 
fact that the justices were of opinion that the game- 
keepers acted under a bond fide belief that they 
had a right to do the acts complained of did not 
oust the jurisdiction of the justices, no question 
having arisen as to title to any interest in land 
within Offences against the Person Act, 1861 
(c. 100), s. 46.— WHITE v. Fox (1880), 49 L. J. M. C. 
60; 44 J. P. 618, D.C. 

Ae ain — Folld. Lucan v. Barrett (1915), 84 L. J. K. B. 


508. - -|!—(1) A person making a bond 
fide claim of right to be present as one of the 
public in a law ct. at the hearing of a suit is not 
justified in committing an assault on a police 
constable & an official who endeavour to remove 
him. Such a claim of right does not oust the 
Jurisdiction of a magistrate who has to try the 
charges of assault, & he may refuse to admit 
evidence & to allow cross-examination in respect 
of the said claim. 

(2) If a charge be dismissed, it is discretionary 
with the justice to grant or refuse a certificate of 
dismissal.—R. v. STANBURY EARDLEY (1885), 42 
J. P. 551, D.C. 


Ae ae to (1) Refd. Lucan v. Barrett (1915), 113 














PART VIII. SECT. 4, SUB-SECT. 6.— 
A. (b). the case, —~ FR. 


511 i. Whether jurisdiction ousted— THORBURN (Alta.), [1924] 4 D. 
Bond fide 1258 ; [1024] 8 We 
(1924 4 D. L. R. 
W. W. R. 474.—CAN. 


question as to title involved. }— 
Summary conviction for assault 
quashed on the ground that a question 


as to the title to land arose & the 
magistrate had no jurisdiction to try 


MAGISTRATES. 


509. ——_ ———-.]—In the proviso to s. 46 of 
the Offences against the Person Act, 1861 (c. 100), 
which enacts that nothing therein contained shall 
authorise any justice to hear & determine any case 
of assault in which ‘‘ any question sbal]] arise as 
to the title to any lands, tenements, or here- 
ditaments, or any interest therein or accruing 
therefrom,” the words ‘‘ title to ”’ govern, not only 
the words “ lands, etc.,’? but also the words “‘ any 
interest therein or accruing therefrom.”’ 

An assault was committed by one commoner 
upon another commoner in the course of a dispute 
as to whether the latter was or was not at the time 
of the assault in the act of using the common land 
in a manner in excess of the right of common. 
The latter summoned the former for assault, & he 
was convicted :—Held: there was no question 
raised as to the title to any lands or as to the title 
to any interest in land, & the jurisdiction of the 
justices to hear & determine the case of assault 
was not ousted.—R. v. FRENCH, [1902] 1 K. B. 
637; sub nom. R. v. FRENCH. Ex p. ROBERTS, 71 
L. J. K. B. 882; 86 L. T. 587; 66 J. P. 487; 50 
W. R. 555; 20 Cox, C. C. 2003; sub nom. R. v. 
FRENCH, Wx p. ROBERTS, Ka p. SIMMONDS, 18 
T. L. R. 440; 46 Sol. Jo. 360, D. C. 

510. .|—Applt., the chairman of the 
managers of a voluntary school, ordered one of 
the pupils to leave the school for alleged dis- 
obedience & directed the headmistress to take her 
name off the register. Upon subsequently visiting 
the school applt. found the girl there sitting at a 
desk in the room of the headmistress. He told the 
girl to leave the school, & as she did not obey, he 
forcibly removed her from the school into the 
highway, & locked the gate to prevent her from 
returning. Upon an information charging applt. 
with assault, he contended that, after the direc- 
tions he had given, the girl had no right in law to 
attend the school, & was a trespasser; that he 
had sole control of the school; that a question 
of title had arisen, & that under Offences against 
the Person Act, 1861 (c. 100), s. 46, the juris- 
diction of the justices was ousted :—Held: 
assuming that applt. was a trustee of the school, 
& that in acting as he did he was asserting a title 
to, or an interest in land, yet it was a title which 
was not disputed, & therefore the jurisdiction of 
the justices was not ousted.—LUCAN v. BARRETT 
(1915), 84 L. J. K. B. 2180; 113 L. T. 7373; 79 
J.P. 463; 31 T. L. R. 508; 18 L. G. R. 1361; 25 
Cox, C. C. 103, D. C. 

511. ———- Bona fide question as tc title in- 
volved.|—-On the hearing of a complaint for an 
assault, under Offences against the Person Act, 
1861 (c. 100), s. 42, if it be shown that a bond fide 
question as to title to land is involved, the juris- 
diction of the justices is at once ousted by sect. 46, 
which provides that nothing in the Act shall 
authorise justices to hear, & determine any case 
of assault in which any question shall arise as to 
the title to any lands, etc.; & the justices cannot 
proceed to inquire into & determine by summary 
conviction any excess of force alleged to have been 
used in the assertion of title-—R. v. PEARSON 
(1870), L. R. 5 Q. B. 237; 39 L. J. M. C. 76; 22 
L. T. 126; 34 J. P. 582; 11 Cox, C. C. 493. 
Annotation :—Distd. R. v. French, [1902] 1 K. B. 637. 

512. Whether title to land involved—Question 
for magistrates.|—R. v. EDwarps, No. 506, ante. 


t. In defence of title to land.J}— 
Deft. in a prosecution for an assault 
has a right to show that the assault 








(CUNNINGTON) 


. R. was committed on his land in defence 
R. 867; revsg., of his title—ZHz p. ESTABROOKS (1879), 
942; (1924] 3 19N.B.R.(3P. & B.) 283.—CAN, 


Part VIII.—Procepure Unper SumMARyY JURISDICTION. 


(c) On Charge of Malicious Damage. 


See, now, Criminal Justice Administration Act, 
Bis ee tee ; oe Law, Vol. XV., 

ri as 9 04 e =o 
PP 791-11,736 ; 0, Nos. 11,506-11,527, 

513. Whether jurisdiction ousted— Fair & 
reasonable claim.|—Where a person convicted 
under 7 & 8 Geo. 4, c. 30, of a malicious trespass, 
admitted the act complained of before the justice, 
but Baid that he did it as an act of ownership, 
this ct. will not grant a writ of habeas corpus upon 
an affidavit setting forth this fact, for otherwise 
this ct. would be reviewing the justice’s decision 
upon the facts.—lRe (1857), 29 L. T. O. S. 
160; 5 W. R. 607. 

514, ——- ——-.]—Smiru v. FoTHERGILL (1859), 
sry ies O. S. 66. 











.|—Certain Crown lands lay as 
an Open space, over which for fifty years the 

ublic had used several footpaths. S. obtained a 
ease of the land from the Crown & inclosed it, 
& put up a gate with a lock on it. J. broke the 
lock & opened the gate. Being summoned before 
the justices for a malicious trespass, & having set 
up a claim of right of way, the justices convicted 
him :—Held: there being ground for a fair sup- 
position of right after so long a user, the justices 
were wrong & it was immaterial that J. had other 
modes of vindicating his right, for breaking the 
lock was one mode.—JOHNSON v. SIMPSON (1860), 
24 J. P. 532. 

516. -.|—A. was summoned before 
justices for unlawfully & maliciously damaging 
grass used for the food of beasts, the property of 
W., & employed an attorney to set up a claim of 
right to the soil as being part of the waste of a 
manor which he had recently bought, but he 
admitted that he did not know the boundaries of 
the manor, & it was proved that W. & his pre- 
decessors had occupied the soil for the last sixty 
years without any adverse claim having ever been 
set up :—Held: A. had not set forth enough to 
oust the jurisdiction of justices, & acted rightly 
in convicting A.—ANKERSON v. WEBBER (1868), 
32 J. P. 613. 

517. .|—E. being summoned: before 
justices under Malicious Damage Act, 1861 (c. 97), 
s. 25, for unlawfully & maliciously injuring a fence 
of M., set up a claim of right of way. The fence 
was alleged by E. to obstruct a public footpath, 
& it was admitted there was a footpath, though 
the precise point of its crossing the fence was in 
dispute between E. & his neighbours, both owners 
of adjoining land near the spot. H. not only 
pulled out some thorns recently put there, but 
also threw down more of the fence than was 
necessary to enable him to pass :—Held: as KH. 
had at most only committed an excess in vindi- 
cating the public right of way, the justices ought 
to have declined jurisdiction, & were wrong in 
convicting him.—EVISON v. MARSHALL (1868), 32 
J. P. 691. 

518. —— .]|—R. was charged by C. with 
wilfully damaging a stone wall, which was a party 
wall, & at the hearing he produced deeds showing 
that he & C.’s predecessor had joined in an award 
whereby if R. used the wall he should pay for if, 
& another deed by which the premises held by C.’s 
predecessor were demised to Rt. :--Held: this was 

















where the 


PART VIII. oar a SUB-SECT. 6.— 
- (6). 

618 i. Whether jurisdiclion ousted— 

Fair & reasonable claim.j—The juris- 

diction of the justices is ousted by a 


bond fide Claim by deft. that the land ; 
fence, 
jaliciously damaged, stood, belongs 
a him solely: although the justices 
may think that in fact he is only 
jointly interested with some othe, 
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sufficient evidence to sustain a claim of right, & 
the justices ought to have declined jurisdiction.— 
RES v. COLLIER (1870), 34 J. P. 613. 

519. —— -]}— Where the justices on a 
summons under the Malicious Damage Act, 1861 
(c. 97), are satisfied that the injury was wilful, & 
that there was no fair & reasonable claim of right 
to justify the act they ought to convict, & a 
certiorari to quash the conviction will not be 
allowed merely on showing that the claim was 
made bond fide.—R. v. MUSSETT (1872), 26 L. T. 
429; 37 J. P. 183; sub nom. R. v. Essex JJ., R. 
v. MUSSETT, 20 W. R. 670. 

520. .]|—T. cut off the top rail of a 
stile which he thought obstructed a public foot- 
way. On being summoned under Malicious 
Damage Act, 1861 (c. 97), s. 52, for malicious 
injury, his attorney appeared & claimed the right 
to destroy the top rail, & moreover, that the 
whole stile was illegal, & went into evidence on 
both points. The justices overruled the claim of 
right, & convicted T., who moved to quash the 
conviction :-—Held: T. had not waived his claim 
of right by going into evidence, & as the claim had 
been made bond fide the conviction must be 
quashed.—R. v. Towaeoop (1871), 35 J. P. 791. 

















521. ———-.]|~—~EVANS v, SMITH (1874), 38 
J.P. Jo. 85 
522 .|—Rt. broke padlocks securing 








S.’s shop, & entered into the Premises. On being 
charged with unlawfully & wilfully doing injury, 
R. set up a verbal agreement between S. & himself, 
whereby S. agreed to let R. occupy the shop for a 
limited time to do certain work. Witnesses were 
also produced to support this claim. The justices 
disbelieved the evidence as to the agreement, & 
convicted R.:—Held: the justices were right, & 
had jurisdiction to decide the fact whether there 
was such an agreement or not.—REEVE v. STON- 
HAM (1879), 43 J. P. 732, D.C. 








523. -—— ———.|—R. v. FANE, Etrc., JJ. (1885), 
49 J. P. Jo. 329, D. C. 
524. .|—Where a person is charged 


under the Malicious Damage Act, 1861 (c. 97), & 
sets up a claim of right, the justices are to decide 
whether the claim is bond fide & reasonable, & 
a certiorari will not lie.—Ha p. SmMiTH (1890), 7 
T. L. R. 42, D.C. 

525. .j--E. was charged under 
Malicious Damage Act, 1861 (c. 97), s. 24, with 
unlawfully damaging growing oats & dredge corn, 
to the amount of £1. At the hearing 1. claimed 
a right of highway, there being evidence for & 
against; & the justices convicted H., though 
several old witnesses spoke of a highway being 
claimed & used :—Held: deft.’s evidence was 
sufficient to support his claim of right, & the 
justices were wrong in convicting K.—EDWaRDpDs 
v. Cock (1893), 58 J. P. 308, D.C. 

526. — Act unnecessary to assertion of right.| 
—Ex p. CHILTON (1878), 42 J. P. Jo. 69. 

527. Whether claim fair & reasonable—Ques- 
tion for magistrates.|—Re (1857), 29 L. T. 
O.S. 160; 5 W. R. 607. 

528. --—— -——.|—R. v. Mussxrtt, No. 519, ante. 














529. —-— -—-—.|—-REEVE v. STonHam, No. 
522, ante. 
530. --- — ——.]--Fw p. Smiru, No. 524, ante. 


1erson.—MCLAREN v. BRADLEY, (1908 ] 
\. L. R. 318.—AUS. 


alleged to be 
§27 i. Whether claim fair or reason- 


able—Question for es ae rates. J—R. v. 
ne (1886), 12 O. R. 381.— 
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Sect. 4.—The hearing: Sub-sect. 6, B.; sub-sects. 7, 
s" 


B. Res judicata. 


531. Before whom objection taken — Magis- 
trates hearing second summons.|—-R. v. HASTINGS 
JJ., Ex p. KINNIs (1897), 61 J. P. Jo. 740, D. C. 

532. What amounts to a hearing— Refusal by 
A summons 
was taken out before a magistrate, & on the party 
appearing & objecting that the magistrate had not 
jurisdiction in the case, the objection was held 
good, & the summons was dismissed. A second 
summons was taken out, & it appeared that 
further evidence would be adduced to show juris- 
diction, but the magistrate refused to entertain 
the complaint, on the ground that it had been 
already decided, & that all the evidence should 
have been brought forward on the first summons : 
—Held: a mandamus should go to the magistrate 
to rehear the complaint. Semble: it would have 
been otherwise had the merits of the case been 
gone into & decided.—R. v. BINGHAM (1842), 3 
Ry. & Can. Cas. 390; 7 J. P. 144. 

Plea of autrefois acquit or autrefois convict.]—- 
See CRIMINAL Law, Vol. XIV., pp. 336 et seq. 

Res judicata.|— See ESTOPPEL, Vol. XXI., pp. 
159 et seq. 

Further hearings on bastardy proceedings.|— 
a BASTARDY, Vol: III., pp. 398-400, Nos. 331- 
335. 





SUB-SECT. 7.—WITNESSES. 


See, generally, EVIDENCE, Vol. XXII., pp. 388 
et seq. 

Power to order examination.|—See EVIDENCE, 
Vol. XXII., p. 568, No. 6185. 

Summonses to attend. |—See EVIDENCE, Vol. 
XXII., p. 427, No. 4410. 


p. 309, No. 1021. 
Cross-examination of witnesses .|—See Sub-sect. 
3, B. (a), sub-sect. 4, ante. 


PART VIII. SECT. 4, SUB-SECT. 6.—B. 


a. Dismissal—Whether a bar to 
subsequent proceedings — Not in u 31.-—-CAN 
superior court.}——lt. v. SKINNER (1867), : 
4 W. W. & A’B. 39.—AUS. 1. 


Necessity for certifi- 
cate. }--If the magistrate dismiss the 
case & mark the summons dismissed 
that is a bar to further prosecution 
for the same offence notwithstand- 
ing that no certificate of dismissal has E. L. I 
beon granted.—LENTHALL v. GAZZARD -L.R 
a 16 N. S. W. L. R. 22; 11 

ae W. W. N. 118.—AUS. 





See BANKERS, Vol. III, 


must huve 








a 





him 


—_ —— 2 oo.) — EZ ops. 
Toommy aN 18. R. N.S. W. 24; 
18 N. S. W. W. N. 42.—AUS. 

d. J—A_ certificate of 
dismissal is a bar to subsequent pro- 
coedings.—Re Pies R. v. DIBBLEK 
ie 31 N. B. R. 3.—CAN, 


action amounts 








sequent proceedings—Convicting justice 
had kata k—R. 
ROBERTS (1863), 10 N. 


Onus of proof.}—If 
@ party charged with an offence sets 
up as a defence @ previous conviction 
for the same offence, the onus is on 
to prove the identity of the vy - 
offences.—R. v. KAy, 
LAGHER (1907), 38 
. 216.—CAN., 


PART VIII. SECT. 4, SUB-SECT. 8. 


533 i. Must be given in presence of 
accused.) — Where the 
to the taking of 
additional evidence in uve the 
proceedings are rendered irregular, & 
couviction will be quashed. — AITKEN 
v. Woon, [1921] S. 
Se. L. R. ie Score 


N. B. R. 325; 4 


MAGISTRATES. 


SuB-SECT. 8.—EVIDENCE. 


Evidence, generally, see EVIDENCE, Vol. XXII, 
pp. 19 et seq 

533. Must be given in presence of accused.|-— 
R. v. Vipont (1761), 2 Burr. 1163; 97 BH. R. 767. 


Annotations :-—Folld. I. v. al (1794), ie Tenn ota, Fe 
a Re aoe (1844), tae % tele e 


aeacs (1822), 2 Dow. & Ry. K. x. ey 4 Rientte 

illett (1767), 4 Burr. 2063 ; PR. v. Harris et Poon 
Rep. 238; R.v. Surrey JJ., [1892] 2 Q. B. 

534. .|—Conviction on 5 duit, c. 14, 





quashed, because the witness was not sworn & 
examined in the presence of deft. It is not 
sufficient to read over the deposition in deft.’s 


presence.—R. v. CROWTHER (1786), 1 Term Rep. 
125; 99 E. R. 1009. 
Annotation :—Mentd. R. v. Stone (1801), 1 Kast, 639. 





535. .]—It is a good objection to a con- 
viction that it does not state that the evidence 
was given in deft.’s presence.—R. v. BENWELL 
(1794), 6 Term Rep. 75; 101 E. R. 443. 

536. -.|—R. v. ComMINS, No. 403, ante. 

537. Must not be given before plea of accused— 
Waiver by subsequent plea of guilty.|—The of- 
fender should be called on to plead to the charge 
before any evidence in support of it is given; but 
if the evidence be given first, though not in his 
presence, & he confesses the offence, the irregularity 
is cured.—R. v. HALL (1786), 1 Term Rep. 320 ; 
99 H.R. 1117. 

Annotations :-—~Mentd. Wilkins v. Wright (1833), 2 Cr. & 

M. 191; Doe d. Payne v. Bristol & IKxeter Ry. (1840), 

2 Ry. & Can. Cas. 75. 

538. Must be relevant—Discretion of magistrate 
to reject.|\-A magistrate cannot be required to 
hear evidence which ought not to affect his de- 
termination.—R. v. MINSHULL (1833), 1 Nev. & 
M. K. B. 277; 1 Nev. & M. M. C., 74. 

539. -——.|—-Applt. was summoned be- 
fore a metropolitan police magistrate for an 
offence against Metropolitan Police Act, 1839 
(c. 47). It was proved that he used affixed to the 
front of the shop a movable show board, 114 
inches of which projected at a height of 2 feet 
3 inches over the footway of the street, which was 
36 feet 8 inches wide. Applt. proposed to call 


(1892), 31 N. B. R. 411.—CAN. 

p. Evidence to show jurisdiction — 
Discretion to admit afler close of case 
for prosecution.J—WFBB v. ROONEY 
(1895), 21 V. L. R. 355.—AUS, 

q. Hvidence in other separate pro- 
ceedings—-Noat to be taken tnto considera- 
tion.J—REIDY wv. HERRY (1897), 23 
R. 508.—AUS, 

——.]}—R. v. BURKE (1903), 
36 N. 8, R. 408.—CAN. 

t. Uncontradicted evidence.]—Where 
facts, which might have occurred, 
aro sworn to have in fact occurred, 
& the evidence is uncontradicted, 
magistrates are bound in accordance 
with such evidence, however much 
ehey may suspect it.--STEPHENS v. 

ENZIE (1904), 29 V. L. R. 652. 


(J.) 84; 58 ~—AUS. 
aa. Not to be disregarded with- 








v. 
. (5 All.) 


Ex p. GAL- 





magistrates 








———.}~FLICK vv. BRISBIN 
(1805), 26 O. R. 423.—CAN. 





——.]— R. wv. JOHNSON 
ON. Ss. ) (1910), 9 E. L. R. 37.—CAN. 
-}—An order of 
fistives stating that a charge is * dis- 
missed,’”” without adding ‘on the 
merits”? or “ without prejudice,” is 
a& good order, & a bar ie subsequent 
Ro Wane) for, the same foes: — 

H) v. TIPPERARY «y UL 

2 . R. 250.—IR. ie 


h. Prior civil proceedings — 

Masel a aa to subocmiens criminal 
ings.J—R. wv ALL 

Gree Sh 10 AUR (1883), 9 

ve Conwiction —W hether bar to sub- 








538 i. Must be relevant—Discrelion 
of magistrate to reject.}—BIGGS v. 
JENNINGS (1925), 46 N. L. R. 22.— 

m. Evidence for defence—Duty of 
magistrate to hear.}—Deft.’s evidence 
must be taken for the defence & a 
mee leuLale is bound to accent such 
evidence & give it such weight as he 
thinks proper.—-R. v. MEYER (1886), 
11 oa R 477.—CAN. 

——— —.}—Re ELLIS (1894), 13 
N. ‘2. L. R. 229. —N.Z. 


ae to hear on adjournment—Where 
defendant refused to call evidence at 
original hearing.}—EHx p. ARMSTRONG 





out reason given.]—Justices are not at 
liberty, by disregarding uncontradicted 
evidence before them, to find a verdict 
ainst it unless they at the same time 
give some definite reason justifying 
heir decision.—RICHARDS v. JAGER, 
[1909] V. L. R. 140.—A US. 


bb. Evidence of prior convictions-— 
ri optdcharla after conviction.]—Jus- 
tices, may after finding an accused 
person guilty receive evidence of nae 
convictions to aid them in exercising 
their discretion as to the amount of 
punishment they will Amp ofe. —_ 
O’DONNELL v. PERKINS, [1908] V. L. R. 
537.—AUS. 


co. ——~— Admtesion before convic- 


Part VIII.—ProcepuRE UNDER SUMMARY JURISDICTION. 


witnesses to prove that they were not incommoded 
by the projection; but the magistrate refused 
to hear them, & convicted applt.:—Held: the 
magistrate had power to reject the evidence 
proposed to be adduced as irrelevant, & the con- 
viction must be affirmed.—Reap v. PERRETT 
(1876), 1 Ex. D. 349; 41 J. P. 135, D.C. 

540. ——.|—R. v. Kniaur & Rutry 
(1897), 41 Sol. Jo. 276, D. C. 

541. Evidence for defence—Discretion to refuse 
to hear in absence of accused.|—A justice of the 
peace is not bound to hear witnesses on behalf of 
the party accused, unless he, being summoned, 
shall attend in person.—R. v. NEAL (1735), Lee 
temp. Hard. 112; 95 H. R. 70. 

In extradition proceedings.|—-See EXTRADITION, 
Vol. XXIV., pp. 878-880, Nos. 60, 61, 64, 65. 





SUB-SECT. 9.—VARIATION BETWEEN INFORMA- 

TION OR SUMMONS AND EVIDENCE. 
See, now, Summary Jurisdiction Act, 
(c. 43), ss. 1, 4, 9. 

542. Difference between offence charged & 
proved—-Evidence disclosing offence ousting sum- 
mary jurisdiction—Jurisdiction to convict on offence 
charged.|—-By 9 Geo. 4, c. 31, s. 27, two justices 
may convict summarily of a common assault, & 
conviction or acquittal before them bars further 
proceedings. Secct. 29 precludes them from 
exercising this jurisdiction, if they find the assault 
to have been accompanied by any attempt to 
commit felony. Two justices convicted sum- 
marily, as of a common assault, where it appeared, 
by the deposition, that deft. had laid hands upon 
the prosecutor in an indecent manner, but without 
violence. A certiorari being moved for, on the 
ground that the offence, if committed, was ac- 
companied by a felonious attempt, &, therefore, 
within s. 29, the ct. refused to interfere, inasmuch 
as no excess of jurisdiction appeared on the face 


1848 


tion.] — Where a convicting magis- 
trate improperly admits evidence of 
previous convictions before tho 


m, —— ——-.]}—R. v. Kay, Ex p. 
STKEVES (1908), 39 N. B. R. 2; 
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of the conviction, & the evidence, of which the 

magistrates were the judges, did not clearly show 

an intention to commit felony.—ANON. (1830), 

1B. & Ad. 382; 109 BE. R. 829; sub nom. R. v. 

ViraiL, 9 L. J. O. S. M. C. 48. 

Annotation :—Refd. R. v. Nat. Bell Liquors (1922), 91 
L. J.P. C. 146. 


’ 543. .|— An information in 
writing was laid before justices, charging deft. 
with having ‘‘ unlawfully assaulted & abused ”’ 
a female. Prosecutrix & deft. were each repre- 
sented by attorneys, & at the hearing, while the 
attorney for prosccutrix was opening his case, the 
attorney for deft. objected that the facts he had 
stated constituted a case of rape, & that the justices 
had no jurisdiction. It was then suggested that 
the case should be treated as a charge of an aggra- 
vated assault. The case proceeded, & deft. was 
convicted of an aggravated assault. It appeared 
by affidavits upon an application for a habeas 
corpus, with a view to the discharge of deft., that 
the evidence of the woman was to the effect that 
deft. had ravished her:—Held: (1) (PoLLock, 
C.B., WILDE, B.) the charge was one over which 
the justices had no jurisdiction; & further, it 
was competent for the ct. to look at the evidence 
with a view to see whether, in point of fact, the 
case was within the jurisdiction of justices; (2) 
(BRAMWELL, B., CHANNELL, B.) the charge did 
not imply more than a common assault, the 
justices had jurisdiction, & the ct. could not re- 
view the decision of the justices upon the fact.— 
fte THOMPSON (1860), 6 LI. &N.193; 30L.J.M.C. 
19; 3L. T. 409; 25 J. P. 166; 7 Jur. N.S. 48; 
9 W. R. 203; 9 Cox, C. C. 70; 158 E.R. 80. 


| Annotations :—As to (1) N.B. Wilkinson v. Dutton (1863), 
3B. & S. 821. Refd. Re Dawson (1878), 42 J. P. 456. 
Generally, Refd. Rt. vo. Elrington (1861), 1 B. & 8. 688; 
Wellock v. Constantine (1862), 32 L. J. Ex. 285; Shepherd 
v. Postmaster-Gencral (1864), 11 L. T. 369; Munday »v. 
Maiden (1875), 33 L. T. 377; Crocker v. Raymond (1886), 
3 T. L. R. 1813 R.v. Miles (1890), 24 Q. B.D. 423. 


544. -|—Upon the hearing of an 
information for an assault, the justices have 





ee 














evidence when collected.—-THk Gov- 


determination of deft.’s guilt the 
conviction will be quashed.—R.  v. 
NuRSE (1904), 24 (. L. T. 222: 7 
O. L. R. 418; 30. W. R. 224.—CAN. 


ad. Evidence amounting to sus- 
picion only— Jurisdiction to detain for 
further evidence.}—~Qu.: can a com- 
nutting magistrate detain a prisoner 
upon cvidence amounting only to a 
ground of suspicion, for the purpose of 
other evidence being imported into 
the case.—He KERMOTT (1850), 1 
C. lL. Ch. 253.—CAN. 


e. Duty of magistrate to take evi- 
dence in writing.}—Semble: it is the 
duty of a magistrate at a trial under 
his summary jurisdiction, to take the 
examination & evidence in writing.— 
R. v. FLANNIGAN (1872), 32 U. C. R. 
593.—CAN. 


f. .}—The omission of the 
magistrate to have the evidence taken 
down in writ at the hearing is fatal 
to the conviction.—R. v. MCGRrGOR 
(1905), 11 B. C. R. 350.—CAN. 

g- —— Not necessarily in _ long- 
hand by magistrate himself.J}-—R. v. 
Bonn (1911), 21 Man. L. R. 366.—CAN. 

h. Duty of magistrate to read over 
depositions to witness —~ Effect 0, 
omission.}—Ex p. DOHERTY (1894), 3 
N. B. R. 479.—CAN., 





k. ——— ———. +R. v. Kay, Ex p. 
GALLAGHER (1908), 38 N. B. R. 498; 
5 E. L. R. 153.—CAN. 


.—_—— —— 


.-R. v. Kay, Bax B: 
WiLtson (No. 1) (1908), 88 N. . R. 
8.—OAN. 


15 ERNMENT v. KARIMDAD (1880), 1. L. R. 
Can. Crim. Cas. 160.—CAN. 6 Cale. 496; 7 C. L. RR. 467.—IND. 
n. Request for magistrate to give a. ——,.J—K. v. BELINSKY, 


evidence—T'o be made in good fuith.}— 
Where the presiding magistrate has 
refused to give evidence when requested 
by defts., it must be shown that the 
request was made in good faith, & 
that deft. was prejudiced by the 
refusal.—Har p. FLANNAGAN (1897), 34 
N. B. R. 326; 2 Can. Crim. Cas. 513.— 
CAN, | 

o. Information— Proof of contents 
by oral evidence.|—Ii. v. HOARE (1907), 
2K. L. R. 314.—CAN. 

p. Evidence not necessary after plea 
of guilty. /—R. v. DAGENAIS (1911), 19 
O. W. . 252; 20. W.N,. 1091.—CAN. 

q. Except to guide justice as 
to sentence.}—A plea of guilty is not 
avoided because the presiding justice 
calls evidence with a view to ascertain- 
ing the circumstances of the case, in 
order to enable him to judge of the 
penalty to be imposed.—TAYLOR v. 
BEETHAM (1898), 17 N. Z. L. R. 405.— 

r. Weight to be given to evidence— 
Discretion of magistrate—Absolute. }— 
A conviction cannot be quashed on the 
ground that the magistrate improperly 
weighed the evidence.—R. v. BARBER 
ASPHALT PaAviIna Co. (1911), 18 
O. W. R. 778; 2 0. W. N. 819; 23 
O, L. R. 372.—CAN. 

t. .J—Magistrates should 
clearly understand that, whilst the 
police perform their proper duty in 
collecting evidence, it is the function 
of the magistrate alone to decide upon 
the sufficiency or credibility of such 














[1925] App. D. 363.—S. AF. 

b. Idvidence taken in shorthand — 
Necessily for swearing in stenographer.) 
-—~R. vw. Knieur (Alta.), [1919] 3 
W. W. RR. 529; 48 D. L. R. 577.— 
CAN. 

Cc. .}— Where evidence before 
a magistrate is taken in shorthand 
everything that occurs should, for tho 
purposes of consideration by a& higher 
ct., be taken down, including argu- 
mente & objections & statements of the 
magistrate in regard thereto, But the 
omission to do so may not be sufficient 
ground for quashing a conviction.— 
R. v. Hvis (Alta.), [1924] 1 W. W. R. 
636.—CAN. 

aa. Personal knowledge of magis- 
trate—Not to be taken into consideration. } 
—A magistrate acting judicially should 
not import into the case before him 
his previous knowledge of the character 
of the accused, but should determine 
his guilt or innocence upon the evidence 
given in the case.—R. v. VYANKATRAV 
SS INIWES (1870), 7 Bom. Cr. Ca, 50.— 
ND. 

bb. Unsworn evidence — Inadmissi- 
bility—For assessing damage after 
conviction. }--LEAVACK v. MACLEOD, 
(191318. GC. J.) 51; 50 Se. L. R. 699. 
—SCOT 
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jurisdiction to convict deft. of that offence, al- 
though evidence be given which, if true, would 
prove that not only had complainant been as- 
saulted, but that a rape had been committed upon 
her.—WILKINSON v. DuTToN (1863), 3 B. & S. 
821; 32L.J.M.C.152; 8L.T.276; 9 Jur.N.S. 
1104; 122 E. R. 307. 

Annotations :—Consd. R. v. Miles (1890), 24 Q. B._D. 423. 

pores Turner v. Postmaster-General (1864), 5 B. & S. 

uo. 

545. Conviction for offence other than that 
charged.]|—Applt. was summoned before justices, 
under Town Police Clauses Act, 1847 (c. 89), s. 29, 
on a charge of drunkenness & riotous behaviour. 
The justices held the riotous behaviour not proved : 
but convicted him of drunkenness, & fined him, 
under 21 Jac. 1, c. 7, s. 3:—Held: the con- 
viction was bad ; & the defect was not one which 
could be cured under Summary Jurisdiction 
Act, 1848 (c. 43), 8. 1—MaRrTIN v. PRIDGEON 
(1859), 1 BE. & E. 778; 28 L. J. M. C. 1793; 33 
L. T. O. 8.119; 23 J. P. 6830; 5 Jur. N.S. 894 ; 
7 W.R, 412; 8 Cox, C.C. 170; 120 E. R. 1102. 
Annotations :-—Folld. Soden v. Cray (1862), 7_L. T. 324. 

Apld. R. v. Brickill (1864), 4 New ep: 166. istd. Turner 

& Shepherd v. Postmaster-Gencral (1864), 34 L. J. M. C. 

10. Consd. Blake v. Beech (1876), 1 Ex. D. 320. Refd. 

R. v. Carr (1867), 17 L. T. 217; RR. v. Hughes (1879), 

4 Q. B. D. 614; Boaler v. HR. (1888), 59 L. T. 554; KR. 

v. Jennings (1895), 73 L. T. 412. Mentd. Ex p. Hopkins 

(1891), 61 L. J. Q. B. 240. 

546. .|—Where a person is charged under 
Refreshment Houses Act, 1860 (c. 27), s. 40, with 
being drunk & guilty of riotous conduct, the justices 
cannot convict him of drunkenness merely.— 
SODEN v. CRAY (1862), 7 L. T. 3243; sub nom. 
LOADMAN v. CRAGG, 26 J. P. 743. 

547. .|— Deft. was summoned before jus- 
tices, under Municipal Corporation Act, 1835 
(c. 76), s. 81,on a charge of assaulting a constable 
in the execution of his duty. The justices found 
the offence not proved, but convicted him of a 
common assault, under Offences against the 
Person Act, 1861 (c. 100), s. 42 :—Held: the jus- 
tices had exceeded their jurisdiction in convicting 
deft. under a statute different from that under 
which the summons was issued.—It. v. BRICKILL 
(1864), 4 New Rep. 166; 33 L. J. M. C. 156; 
10 L. T. 885; 28 J. P. 359; 10 Jur. N.S. 677; 
12 W. R. 826. 


Annotations :—Distd. Turner & Shepherd v. Postmaster- 
General (1865), 11 Jur. N.S. 137. Consd. Blake v. Beech 
(1876), 1 Ex. D. 320. Refd. R. v. Hughes (1879), 4 Q. B.D. 
614; QR. v. Jennings (1895), 73 L. T. 412. Mentd. Ha p. 

Hopkins (1891), 61 L. J. Q. B. 240. 

548. .|—CROCKER v. RAYMOND 

T. L. R. 181, D. C. 

sa Hees VV a a Pickering v. Willoughby (1907), 97 
549. ——— Charge under Sale of Food & Drugs 

Act, 1875 (c. 63), ss. 6, 14—Conviction under Sale 

of Food & Drugs Amendment Act, 1879 (c. 80), 

s. 3.|—A consigner of milk having been summoned 

under above Act, sect. 6, the evidence against 

him disclosed an offence under sect. 3 of the 

Amendment Act, 1879 :—Held: the variance was 

curable by Summary Jurisdiction Act, 1848 

(c. 43), s. 1, & applt. was rightly convicted.— 

HIEtT v. WarD (1894), 70 L. T. 374; 58 J. P. 


AUCKER v. JENNINGS (1875), 1 V. L. Qh. 


168.—AUS 
. _ 48 to pluce—Evidence 
rig aids oma ae Amend- 
ment necessary. . v ILLIAMS 
(1876), 37 U. C. R. 540.—CAN., 
545 i. Conviction for offence other 
than that charged.}—Where there was 
no evidence to support the charge in 











(1886), 3 


offence :—Held : 


eer 


(1898), 19 N. 


the information but there was evidence 
to support a charge for a different 
not having been 
charged with the latter, accused could k 
not be rt a oar a . GLASHEEN 
N. 3. W. W. N. 197.—AUS. 

h. Information disclosing no offence 
—Evidence disclosing offence—Juris- 


MAGISTRATES. 


461; 10 T. L. R. 284; 17 Cox, C. C. 736; 10 


R. 406, D. C. 

550. Power of justices to treat offence as in- 
dictable—Summons issued under Summary Juris- 
diction Acts.|—Where a criminal offence is punish- 
able either summarily or on indictment, justices, 
sitting in petty sessions on a day appointed 
for hearing indictable offences of which public 
notice has been given, may treat that offence as 
an indictable offence & commit deft. for trial, 
although he has been summoned under above 
Acts to appear before them as a ct. of summary 
jurisdiction to answer the information preferred 
against him. 

Trading with the Enemy Act, 1914 (c. 87), 
enacts that trading with,the enemy is punishable 
either under Summary Jurisdiction Acts or in- 
dictment. Twenty-three summonses, in accordance 
with the form contained in the schedule to the 
Summary Jurisdiction Acts, to appear before the 
justices of B. on a day of which public notice 
had been given that they would sit as justices in 
petty sessions for the hearing of indictable offences 
were served on appcts. The summonses required 
them to answer an information preferred against 
them of having committed twenty-three separate 
offences under the Trading with the Enemy Act, 
1914 (c. 87), but twenty-one of them were alleged 
to have been committed more than six months 
prior to the preferring of the information. At the 
hearing the justices treated the charges as 
indictable offences, & committed appcts. for trial. 
On an application for a writ of certiorari to quash 
the warrants of commitment :—Held: the 
justices had jurisdiction to treat the offences as 
indictable offences & to commit appcts. for trial.— 
R. v. BoLtTon JJ., Ea p. Hour (WILLIAM A.), 
Lrp. (1916), 85 L. J. K. B. 649; sub nom. R. v. 
WALMSLEY, Ex p. Hout (WILLIAM A.), LTD., 
80 J. P. 209, D. C. 

Defect in form of summons.|—~Scee Sect. 2, sub- 
sect. 1, C., ante. 


SUB-SECT. 10.—RE-OPENING CASE FOR 
PROSECUTION. 


551. To prove order to prosecute.|—In a pro- 
secution for pursuing game without a licence the 
information alleged that it was by order of the 
comrs., & objection was taken that no evidence 
was given thereof :—Held: (1) the justices were 
wrong in allowing such an objection & in ignoring 
Excise Management Act, 1827 (c. 53), s. 713 (2) 


' the justices were wrong in resolving not to reopen 


case before they knew on what ground it would 
be asked for.—HARGREAVES v. HILLIAM (1894), 


58 J. P. 655, D. C. 
Annotation :—Ags to (1) Refd. Duffin v. Markham (1918), 
88 L. J. K. B. 581. 


552. To prove statutory order.]|—-Informations 
were preferred by applt., a police inspector, 
against resps. for alleged offences against the 
Bread Order, 1917 (No. 189) & the Defence of 
the Realm Regulations, & resps. having pleaded 
‘“ Not guilty,” it was agreed that all four informa- 
tions, should be heard together. The applt. having 
called evidence in support of each of the informa- 
tions stated to the justices that his case was 


diction to convict without amendment. ] 
—COOPER Vv. HAMILTON (1888), 6N. Z. 
L. R. 598.—N.Z. : 








5 ———. }— magis- 
trate may convict without amending 
where the information discloses no 
offence, but the evidence does.— 
BROWN v. KENNEDY (1888), 7 N. Z. 
L. R. 255.—N.Z. 


. 141; 14 
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closed. The solr. for resps. thereupon, before 
going into the merits of the defence or calling any 
evidence, took the preliminary objection that no 
proof had been offered of any order or regulations 
under which the proceedings had been taken, 
that as such proof had not been given, no convic- 
tions could take place, & that no proof ‘could 
then be given to remedy the defect. Applt. sub- 
mitted that the justices had judicial cognisance 
of the order & the regulations, as of an Act of 
Parliament, but the justices held that they had 
no judicial cognisance of the Bread Order, 1917, 
& it ought to have been proved, & therefore they 
dismissed the informations:—Held: although 
the case for the prosecution had been closed, the 
justices ought to have allowed applt. to prove the 
order by putting in a Stationery Office copy in 
accordance with the New Ministries & Secretaries 
Act, 1916 (c 68), & if applt. had no Stationery 
Office copy in ct., they should have adjourned the 
case to enable him to procure one, & the case must 
be remitted to the justices for hearing & deter- 
mination.—DUFFIN v. MARKHAM (1918), 88 
L. J. K. B. 581; 119 L. T. 148; 82 J. P. 281; 
16 L. G. R. 807; 26 Cox, C. C. 308, D. C. 


SUB-SECT. 11.—REMAND AND ADJOURNMENT. 


See, now, Summary Jurisdiction Act, 1848 
(c. 43), s. 16; Criminal Justice Administration 
Act, 1914 (c. 58), 8s. 20 (2). 

Proceedings preliminary to indictment.|—See 
CRIMINAL Law, Vol. XIV., pp. 198, 199, Nos. 
1781~1787. 

553. Discretion to remand—For reasonable 
time.|—-A commitment for further examination 
must not be made use of as a commitment for 
trial & the examination must take place in a 
reasonable time, otherwise an action will be 
against the magistrate.—-ARBUCKLE v. TAYLOR 
(1815), 3 Dow, 160; 3 E.R. 1023. 

554. .|\—A warrant of commitment 
for re-examination for an unreasonable time, as 
for fourteen days, is wholly void; & trespass lies 
against the committing magistrate, though he 
acted without any indirect or improper motive. 

A magistrate may legally commit for further 
examination, but I think it equally clear that it 
should have been left to the jury to say whether 
the commitment was made bond fide for the pur- 
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]. Discretion to remand.J— Rf. vv. 
McKay, R. vw. HORAN (1889), 28 
N. B. R. 564.—CAN. 

m. ——.}—Re WALTON (1905), 
O. L. R. 94 ? 6 O. W. R. 905.—CAN. 

n. Necessity for production of 
evidence of guilt.}—With each remand 
by a magistrate the necessity for 
production of evidence of guilt becomes 








more than a weck 


il O. R. soap ie 











must bo computed as seven days 
exclusive of the day of adjournment.— 
R. v. COLLINS, R. v. GOULAIS (1887), 14 





q. 
trate adjourned the hearing of a case 


for more than a week :—-Held: 
conviction should be quashed.—R. vw. 
FRENCH, R. v. ROBERTSON (1887), 13 
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pose of further examination, or for the purpose 
of inducing the pltf. to make a _ confession 
(BAILEY, J.). 

The duty of a magistrate is to commit for a 
reasonable time, & if he commit for an unreason- 
able time, he thereby does an act which he is not 
authorised by law to do (LORD TENTERDEN, O.J.).— 
DAVIS v. CAPPER (1829),10 B. & C. 28; 2 Man. & 
Ry. M. C. 570; 5 Man. & Ry. K. B. 53; 8 
L. J.0O.8S.M. C. 67; 109 KE. R. 362. 

Annotations :—Refd. Cave v. Mountain (18140), 1 Man. & 





G. 257; Ash v. Dawnay (1852), 8 Exch. 237; Kemp v. 
Neville (1861), 21 L. J. C. P. 158. 
555. — Under Summary Jurisdiction Act, 


1848 (c. 43), s. 16—Though no power given by 
statute creating offence.|—-By a railway Act, pen- 
alties for breach of bye-laws, were recoverable 
before a justice of the peace, & officers of the rail- 
way co. were empowered to seize offenders under 

certain circumstances, & to convey them before a 

justice without any warrant, such justice being 

‘‘empowered & required to proceed immediately 

to the conviction or acquittal of such offender ”? :— 

Held: although the Act constituting the offence 

gave no power to the justice to remand the accused, 

yet that by above sect. the justice had power 
to adjourn the hearing & to issue a warrant for 
committal of accused to the house of correc- 

tion.—GELEN v. Haun (1857), 2 H. & N. 379; 

27 L. J. M. C. 78; 29 L. T. O. S. 183; 21 J. P. 

710; 5W. R. 757; 157 BE. R. 157. 

Annotations :—Refd. Fuller v. Sutton (1864), 28 J. P. 391; 
Shepherd v. Postmaster-General (1864), 5 New Rep. 80; 
Scott v. Stansfield (1868), L. R. 3 Exch. 221; Everett v. 
Griffiths, [1920] 3 K. B. 163. 

556. Discretion to adjourn—To allow defendant 
to employ counsel.|—-Where a servant is arrested 
& brought before a justice for unlawfully absenting 
himself, the justice is not bound to postpone the 
hearing merely in order to give deft. an opportunity 
to get legal assistance; though if an attorney 
is present & ready to go on, the justice cannot 
refuse to hear such attorney.—R. v. BIGGINs 
(1862),5 L. T. 605; sub nom. R. v. LIPSCOMBE, 
Ex p. Bieains, 26 J. P. 244. 

Annotations :-—Refd. R. v. Glamorganshire JJ. (1889), 
5 T. L. R. 6386; Re Appln. for Mandamus to Brighton 
Stipendiary Magistrate (1893), 9 T. L. R. 522. 

557. .|—R. v. CAMBRIDGESHIRE JJ. 
(1880), 44 J. P. Jo. 168. 











58. Length of adjournment.| — R. v. 
SMITH (1894), Times, Jan. 29. 
:-—Held: the week but he must adjourn to a day certain. 


—Ii, v. MORSE (1890), 22 N. S. R. 
293.—CAN. 

b. —— ——.]}-—-Hx p. Carp (1896), 
34 N. B. It. 11.—CAN. 





Where the magis- °c. -——— J—R. vw Wis0n 

(1914), 29 W. L. R. 515; 7 W. W. R. 

under Canada Temperance Act, 1878, 160; 23 Can. Crim. Cas. 256; 19 
the }). L. R. 797.—CAN. 

— —.)—R v. MOORE, 


(1924) 2D. L. R. 1225; 42 Can. Crim. 


stronger.—PONNUSAMI CHETTI_ v. R.  O, R. 80.—CAN 


(1882), I. L. R. 6 Mad. 69.—IND. 

556 i. Discretion to adjourn—To 
allow defendant to employ counsel.}— 
Deft. applied for an adjournment to 
instruct a solr. The justices deter- 
mined to proceed with the case on the 
ground that it was a small one & he 
was convicted :—Held: although the 
justices had a discretion as to granting 
adjournments, they had refused it on 
a Mane 3 ground.—KISBY v. JENKINS 
(1898), 23 V. L. R. 648.—AUS. 

556 ti. -——— ———. }“--MAOKIE v. CROM- 
BIE, [1926] S. C. (J.) 29.—SCOT. 

Oo. Length of time.jJ—R. v. 
HALL (1885), 8 O. R. 407.—CAN. 

p. ——.}-The hearing may 
be adjourned to a certain time & place, 
but no such adjoiwnment shall be for 


ees 











r. .]/—Where, at the con- 
clusion of the evidence, ov a@ charge 
of selling liquor, the magistrate 
reserves his judgment for the purpose 
of reaching a decision or of considering 
the amount of the penalty, he is not 
restricted to the one week.—R. v. 
ALEXANDER (1889), 17 O. R. 458.— 
CA 


; .}—A justice has power 

to make several adjournments of a 

hearing before him, extending in the 

ate over one week; provided 

no one adjournment exceeds that 

eriod.—Ex p. WRELism (1889), 28 
N. B. R. 214,.—CAN. 














a. .}—A magistrate may 
adjourn the hearing from time to 
time without losing his jurisdiction 


Cas. 67; 57 N.S. R. 272.--CAN. 
e. J—McKEERING v. MCILROY, 
rin McIiroy, [1905] 8S. R. Q. 65.— 


IPPER (1901), 34 





f. ——-.}—h. ». 
N.S. R. 202.—CAN 
; .J}—A magistrate must con- 
trol his own ct., regulate the 
time to which its proceedings will be 
adjourned as circumstances may war- 
runt.—R. v. ALLEN, Ha p. GORMAN 
(1911), 10 KE. L. RB. 214; 40 N. B. R. 
459.-—-CAN, 


h, -——~.}—-R. (REGAN) v. MONAGHAN 
JJ. (1910), 45 1. L. T. 10.—IR. 


k. ———-.}--LOASBY v. MAIN (1914), 
33 N. Z. L. lt. 974.—N.Z. 


aa. To consider proper 





legal 
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559. J—R. v. FFINCH, ETC. 
(1904), 68 J. P. Jo. 244, D. C. 

560. To rehear—Justices equally divided 
in opinion.]|—An information under the Licensing 
Acts was heard before two justices, who, after hear- 
ing the evidence, retired to consider their decision ; 
on their return into ct. they announced that they 
were divided in opinion, & adjourned the informa- 
tion to a future day, when it was reheard before 
tive justices, including the two who had previously 
heard it. An objection taken to their power to 
rchear the information was overruled, in the result 
they convicted the person charged :—Held: the 
announcement of the justices at the original 
hearing that they were divided in opinion did not 
amount to adismissal of the information so as to 
deprive them of their power of adjournment under 
Summary Jurisdiction Act, 1848 (c. 43), s. 16; 
the power of adjournment was exercised ‘‘ during 
such hearing’ within the meaning of that sect., 
& there was consequently jurisdiction to rehear the 
information.—BaaaG v. COLQUHOUN, [1904] 1 K. B. 
564; 73 L. J. K. B. 272; 90 L. T. 386; 68 J. P. 
159; 62 W. R. 494; 20 Cox, C. C. 605, D.C. 
Annotation :-—Folld. R. v. Hertforshire JJ., Ex p. Larens, 

[1926] 1 K. B. 191. 

561. Offer of adjournment refused—No power 
to compel rehearing.|—R. v. OLDHAM JJ. (1887), 
51 J. P. 647. 


JJ. 











SUB-SECT. 12.—BaIL. 
See CRIMINAL Law, Vol. XIV., pp. 156 e¢ seq. 


SUB-SECT. 13.—WHERE Two OFFENCES 
CHARGED. 
562. Two informations as to different offences— 
Power to hear second before adjudication on first.|— 


Two informations were prefcrred against applt. 
under 52 & 53 Vict. c. 18; the first, under sect. 4, 


MAGISTRATES. 


charging him with delivering to a certain person 
indecent advertisements, with intent that the same 
should be delivered or exhibited ; & the second, 
under sect. 3, charging him with aiding, abetting, 
counselling, & procuring the same person in the 
commission of the offence of exhibiting- the same 
advertisements. The facts relating to the two 
charges were the same. After hearing the first 
information, the justices proceeded with & heard 
the second; & after the second had been heard, 
applt. was convicted of the offence charged in the 
first. He was also convicted on the second 
information :—Held: each case ought to have 
been decided on the evidence given in relation to 
the particular charge, & therefore the justices 
were wrong in hearing the evidence on the second 
information before deciding on the first, & both 
convictions were bad.—HAMILTON v. WALKER, 
[1892] 2 Q. B. 25; 61 L. J. M. C. 134; 67 L. T. 
200; 56 J. P. 583; 40 W. R. 476; 36 Sol. Jo. 
505; 17 Cox, C. C. 589; sub nom. R. v. HAMILTON, 


8 T. L. R. 531, D.C. 

Annotations :-—Distd. hk. «. Fry, etc., JJ. & Stoker, Hz p. 
Masters (1898), 67 L. J. 9. B. 712. Apld. Parker v. 
Sutherland (1917), 86 L. J. K. B. 1052. 


563. |—It is contrary to the rules 
& principles of the criminal law that justices in 
petty sessions should mix up two criminal charges 
& convict or acquit in one of them with any refer- 
ence to the facts appearing in the other. But 
where deft. has been charged upon two informa- 
tions relating to distinct offences, it is open to the 
justices, so long as they apply the evidence in 
each case to that case alone, to postpone the 
announcement of their decision in the first case 
until they have heard & determined the second.— 
R. v. Fry, ETc., JJ. & STOKER, Ka p. MASTERS 
(1898), 67 L. J. Q. B. 712; 78 L. T. 716; 62 
J. P. 457; 46 W. R. 649; 14 T. L. R. 445; 42 


Sol. Jo. 555; 19 Cox, C. C. 185, D. C. 
senna :—Apla. Parker v. Sutherland (1917), 86 L. J. K. B. 
52. 








564. Information charging two offences—Evi- 
dence as to both offences taken before decision.|— 
An information was preferred against applt. 
licensee of a public-house, that on a particular 


course. j—Justices are not obliged to 
fix the fine or punishment at the instant 
of conviction, but may take time either 
for the purpose of informing themselves 
as to the legal penalty or the amount 
proper to be imposed, or taking advice 
as to the law applicable to the casc.— 
R. v. HALL (1887), 12 P. R. 142.—CAN. 

m. J— Rh v. GouacH 
(1890), 22 N.S. R. 516.—CAN. 

n. --—-R. v. QUINN (1897), 
28 O. R. 224.—CAN. 





ee 


ae eanemaaamennntiiilieesss earn’ 





°°. —— -J— KR. v2. WARNER, 
(1924) 4 D. L. R. 916; [1924] 3 
W. W. R. 512; 43 Can. Crim. Cas. 
78; 20 Alta. L. R. 545.—CAN. 

Pp. — Where defendant in gaol— 
To bring defendant before him.}—Ex p. 
rE (1891), 31 N. B. R. 76.— 








qa. Necessity for presence of 
parties at adjournment.}—The hearing 
before a justice trying a person for an 
offence punishable on summary con- 
viction may be adjourned from time 
to time although the accused be not 
present, peoviced the adjournments are 
made in the presence & hearing of those 
parties, solrs. or agents who are in 
fact present.—PROCTOR v. PARKER 
(1899), 12 Man. L. R. 528.—CAN. 

r. For public holiday.] — 
The jurisdiction of the fae is 
not lost by the adjournment of the 





case to a public holiday.—R. v. 
fae a Oran a od 375 ; 35 

. - Cas. : ; < ‘ 
455 —CAN. ene, Backt 


t. —— Wor production of evidence.) 
—KR. (DOBBYN) v. BELFasr JJ., [1917] 
21. R. 297.—IR. 

a. Indorsement of order of adjourn- 
ment on conviction—Whether tmpera- 
tive.}—Indorsing the order of adjourn- 
ment on the conviction, is not impera- 
tive, but directory merely, & the 
omigsion to make the indorsement does 
not affect the validity of the order to 
quash.—R. v. Reap (1889), 17 O. I. 
185.—CAN. 

b. Whether presence of defendant 
essential— At resumption of hearing. |}— 
Where the hearing of a complaint 
has been duly adjourned by the 
justices, the hearing may take place 
at the time fixed, notwithstanding the 
absence of deft.—DENAULT v. ROBIDA 
(1895), Q. R. 10 8. C. 199.—CAN. 


c. Refusal of adjournment by magis- 
trate—Where adjournment justified— 
Loss of jurisdiction by magistrate.}— 
The refusal by a magistrate to deft. of 
an adjournment under circumstances 
justifying an adjournment, prevents 
the opportunity to make a full answer 
& defence to the charge, & the magis- 
trate loses jurisdiction. — R. ». 
DOMINION DruG Strorgs, LTp., R. v. 
CANADIAN NORTHERN Ry. Co. (Alta.), 
{1919) 1 W. W. R. 285; 44 D. L. R. 
382.—CAN. 


d. Whether power to 
Where evidence for Crown unsatis- 
eae }-A magistrate has no power 
to ourn the trial of an accused 


merely because the evidence for the 


adjourn — 


Crown is unsatisfactory & inconclusive. 
—He R. ve. Winter (1915), 9 O. W. N 
10; 34 0. L. R. 370.—CAN. 


e. For re-hearing before 
judge.}—Where two justices have ounce 
assumed jurisdiction over ai case 
prosecuted under Inland Revenue 
Act, 1906 (c. 51), they have no power, 
evcn though they are unable to agree 
on a verdict, to adjourn the case for 
a re-hearing before a district ct. judge, 
or to bring in other justices.—R. 
(KEMPSTON) v. KOLINCHUK (Sask.), 
(1925) 2 W. W. R. 116.—CAN. 
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562i. Two informations as to different 
offences—Power to hear second before 
adjudication on ae v. SING 
a 02), 22 CG. L. T. 423; 9 B.C. R. 
54.—CAN 


662 ii. ——- -——.}--R. v. REID 
(1907), 4 EH. L. BR. 12.—OAN. 
HILLs 
636.— 


—— ——.}-R. 9 


562 iii. , 5 ee 
(Alta.), (1924) 1 W. W. R. 
CAN. 


562 iv. —_—-———.]— Re RYAN (1902), 
22.N. Z. L. R. 187.—N.Z. 


f. Offences of the same nature— 
Whether necessary to distinguish. ]|—The 
pouce magistrate on a one by 
he revenue iospector for selling liquor 
without license may decide on the 
whole accusation without distinguishing 
between the different offences men- 
tioned in the complaint, when they 
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date he “unlawfully did supply intoxicating 
liquor to persons in the licensed premises with- 
out the same having been ordered & paid for by 
the persons so supplied’’ contrary to an order 
made by the Central Control Board (Liquor 
Traffic), At the hearing of the information 
evidence was given of two separate offences on 
the same day one at 7.55 & the other at 8.30 p.m. 
Justices convicted applt. & the words of the con- 
viction followed the words of the information. 
On appeal to quarter sessions the evidence was the 
same & quarter sessions affirmed the conviction 
but stated a case on the question whether the 
conviction was bad for duplicity or otherwise 
invalid :—Held: as the justices ought not to have 
heard evidence of two separate offences before 
arriving at a conclusion as to whether the offence 
charged had been committed & as it was impossible 
ascertain to which offence the conviction 
referred, it was invalid & must be set aside.— 
PARKER v. SUTHERLAND (1917), 86 L. J. K. B. 
1052; 116 L. T. 820; 81 J. P. 197; 33 T. L. R. 
350; 15 L. G. R. 535; 25 Cox, C. C. 734, D. C. 


SUB-SECT. 14.—-CERTIFICATE OF DISMISSAL. 


See, now, Summary Jurisdiction Act, 1848 
(c. 43), ss. 14, 18. 

Plea of autrefois acquit.|—See CRIMINAL Law, 
Vol. XIV., pp. 336 et seq. 

565. Discretion of justices—Offences against 
the Person Act, 1828 . 81), s. 27.];—Above sect. 
after providing for the summary disposal by 
justices of cases of common assaults & batteries, 
provides that ‘‘ if the justices, upon the hearing 
of any such case of assault or battery, shall deem 
the offence not to be proved, or shall find the as- 
sault or battery to have been justified, or so trifling 
as not to merit any punishment, & shall accordingly 
dismiss the complaint, they shall forthwith make 
out a certificate under their hands, stating the 
fact of such dismissal, & shall deliver such certifi- 
cate to the party against whom the complaint 
was preferred’; &, by sect. 28, ‘‘ if any person 
against whom such complaint shall have been 
preferred for any common assault or battery, 
shall have obtained such certificate as aforesaid,” 
‘“he shall be released from all further or other 
proceedings, civil or criminal, for the same 
cause ’’ :——-Held: (1) by above sect. the granting 
a certificate of dismissal of the complaint was, 
when a case is brought within the sect., a minis- 
terial, not a judicial, act, & a magistrate was 
therefore bound to grant it; (2) the certificate, if 
drawn up forthwith & delivered to the party 
against whom the complaint was preferred, was a 
good bar, under sect. 28, to a subsequent action 
for the assault, though it be not drawn up in the 
presence of the parties, or applied for by the party 
against whom the complaint was preferred. 
Semble: by ‘‘forthwith,’’ in above sect. was 
meant, forthwith upon the application of the party 
entitled.””—HANcock v. Somz#s (1859), 1 E. & E. 
705; 28 L. J. M. C. 196; 33 L. T. O. S. 105; 


are all of the same nature.—EHz p. 
MOLINARI (1883), 6 L. N. 395.—CAN. 
§; Conviction on one charge—By 
reference to facts of other charge.}-——The 
cts. do not countenance justices mixing 
up two or more charges & convicting 


OUER (1892 


h. Information charging more than 
one La eaarane aa de Oy BEE gaa ies 
Power of justices. }|-— z - 

; 4 j 12 N. Z. L. R. 569.—N.Z. 
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23 J. P. 662; 5 Jur. N. 8. 983; 7 W. R. 422; 


-8 Cox, C.C. 172; 120 B. R. 1108. 


Annotation :—As to (2) Refd. Costar v. Hetherington 
(1859), 1 BE. & E. 802. 


See, now, Offences against the Person Act, 1861 


(c. 100), 8. 44. 

566. Summary Jurisdiction Act, 1848 
(c. 43), s. 14—Hearing upon merits.|—H. pre- 
ferred an information & complaint before justices 
in petty session against applt. for indecent 
behaviour whilst drunk in the streets, contrary 
to Refreshment Houses Act, 1860 (c. 27), s. 40. 
H., after being examined in chief, admitted, in 
cross-examination that he was not uw constable or 
peace officer of the borough, whereupon the in- 
formation was dismissed, but no certificate of dis- 
missal was given or applied for. An information 
for the same offence was then preferred against 
applt. by a constable of the borough, & came on 
to be heard at the next petty sessions, when an 
application was made to the justices for a certifi- 
cate of dismissal] of the former information. The 
justices refused to give the certificate on the ground 
that the former information & complaint had not 
been heard upon the merits, & they proceeded to 
hear & adjudicate upon the second information :— 
Held: the justices were right in the course they 
had taken.—FosTER v, HULL (1869), 20 L. T. 482 ; 
33 J. P. 629, D.C. 

Annotations :—Retd. Wood v. Nairn (1897), 61 J. P. 184 

Davis v. Morton, {1913] 2 K. B. 479. 

567. ——.|—R. v. STANBURY WARDLEY, 
No. 508, ante. 

568. Form of certificate-—Grounds of dismissal.] 
—In an action of trespass for assault & battery 
where deft. pleaded that he had been discharged 
by the certificate of two magistrates :—Held: 
bad, if the certificate did not set out the grounds 
of the dismissal.—SkuskE v. Davis (1839), 10 Ad. 
& El. 685; 7 Dowl. 774; 2 Per. & Dav. 550; 
8L. J. M.C. 75; 3 J. P. 675; 3 Jur. 1170; 113 
EK. R. 241. 

569. Certificate must be obtained forthwith— 
What Is “ forthwith.’’|-—Indictment, found Jan. 9, 
1839, for an assault: plea, that prosecutor had 
complained of the same assault to two justices, 
who deemed it not to be proved & thereupon dis- 
missed the complaint & gave a certificate of dis- 
missal forthwith, under Offences against the 
Person Act, 1828 (c. 31), 8. 27. Replication, that 
deft. did not obtain such certificate in manner & 
form, etc. Special verdict, finding a hearing & 
dismissal of the complaint, Nov. 29, 1838, & 
certificate obtained Jan. 29, 1839 :—Held: (1) the 
replication put in issue the fact of the certificate 
having been obtained forthwith; (2) such a 
dismissal not being equivalent to an acquittal at 
common law, & not constituting a defence, except 
under the statute, the certificate pleaded must 
appear to have been obtained forthwith, & the 
certificate in this case was not obtained forth- 
with.—R. v. RoBINSON (1840), 12 Ad. & HI. 672; 
4 Per. & Dav. 391; 10L.J.M.0.9; 4J.P. 776; 
5 Jur. 244; 113 BH. R. 969. 

Annotations :—As to CR aire Hence ptabicara ae 
‘ Os ‘ ompson v. 
te W. Gai. hennent v. Bell (1846), 9 Q. B. 684. 








does not state whether the dismissal 
is ‘“‘ without prejudice ” or ‘*‘on the 
merits.”’—R. eon v. ARMAGH 
JJ., {1918} 2 1. R. 580.—IR. 

m. Whether granted— Where no 
hearing upon merits.}—FOREMAN  v. 


t ; ; MoNaMARA (1897), 23 V. L. R. 501.— 
reterenne to be dacte anpeatingia the k. Diser Boe. Le = Abt: AUS. 
others.—R. v. LIMERICK, £2 ze: URDEN a eas (1868), 2 oe oe ; no J] — Ex pp. PRILLIPS 
(N. B.) (1922), 70 D, LR. 61538 CA oe contificate.|—An order (1884), 24 N. B. R. 119.—GAN. 
CAN Caen ay a ee for dismissal is not invalid because it 0, ——- ——-.]— Where there has 
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Sect. 4.—The hearing: Sub-sect. 14. 
sect. 1, A. & B. (a) & (6).) 

570. ——.|—HANCOCK  v. 
565, ante. 

571. ——.]—Offences against the Person 
Act, 1828 (c. 81), s. 27, enacts that justices who, 
upon any of certain specified grounds, dismiss 
a complaint for an assault brought before them, 
‘‘ shall forthwith make out a certificate under 
their hands, stating the fact of such dismissal, & 
shall deliver such certificate to the party against 
whom the complaint was preferred’ :—Held: 
‘** forthwith ’’ means, forthwith upon demand by 
the person entitled to the certificate, & not, forth- 
with upon the dismissal of the complaint. 

(2) A certificate was applied for by the person 
entitled, five days after the complaint had been 
dismissed, & granted two days after the applica- 
tion, but dated as of the day upon which the 
complaint was made :—Held: to have been made 
out ‘forthwith’? within the meaning of the 
statute, & to be a good defence, under sect. 28, 
to a subsequent action for the same assault.— 
COSTAR v. HETHERINGTON (1859), 1 E. & E. 802; 
28 L. J. M. C. 198; 338 L. T. O.S. 105; 23 J. P. 
663; 5 Jur. N. 8.985; 7W.R. 413; 8 Cox, C. C. 
175; 120 BE. R. 1111. 

572. What is ‘‘ dismissal ’’—Withdrawal of 
complaint after plea.|—Where a party, on being 
summoned to appear before two justices for an 
assault, appeared, & pleaded ‘‘ not guilty’; & 
prosecutor then withdrew his complaint, & deft. 
was accordingly discharged :—Held: this was a 
hearing & dismissal, which entitled deft. to a certi- 
ficate that the charge had been dismissed as not 
proved, under Offences against the Person Act, 
1828 (c. 31), 8. 27.—TUNNICLIFFE v. TEDD (1848), 
5 C. B. 553; 17 L. J. M.C. 67; 10L. T. O.S. 347 ; 
12 J.P. 249; 1386 E. R. 995. 

Annotations :—-Apld.. Vaughton v. Bradshaw (1860), 9 
C. B. N.S. 103. Consd. Reed v. Nutt (1890), 24 Q. B. D. 
669. Refd. Galliard v. Laxton (1862), 2 B. & S. 363. 

578. Notice by prosecutor of intention not 
to proceed to hearing.|—-Pltf. laid an information 
for an assault under Offences against the Person 
Act, 1828 (c. 31), s. 27, took out a summons, 
which was served on deft. Afterwards, & before 
the day of hearing, pltf. by his agent, gave notice 
both to deft. not to attend, & to the magistrates’ 
clerk that he should not attend. Deft. attended 
& claimed to have the information dismissed, & 
a certificate of dismissal granted under the statute, 
notwithstanding pltf.’s absence :—Held : upon the 

authority of Tunnicliffe v. Tedd, No. 572, ante, the 
magistrates were warranted in granting such 
certificate, & the certificate was a bar to an action 
for the same.—VAUGHTON v. BRADSHAW (1860), 
9C. B. N.S. 103; 7 Jur. N.S. 468; 142 EB. R. 


Sect. 5: 


No. 





SoMES, 
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40; sub nom. BRADSHAW v. VAUGHTON, 30 
L. J. Cc. P. 938; 8 L. T. 373; 25 J. P. 102; 9 
W. R. 120. 


Annotations :—Consd. Reed v. Nutt (1890), 24 Q. B. D. 
669. Refd. Masper v. Brown (1876), 45 L. J. Q. B. 203. 


See, now, Offences against the Person Act, 
1861 (c. 100), s. 44. 
574. Hearing upon merits.| —A 
certificate under Offences against the Person Act, 
1861 (c. 100), s. 44, of the dismissal by a magis- 
trate of a charge of assault, can only be granted 
where there has been a hearing ‘‘ upon the merits,”’ 
& both parties have attended before the magis- 
trate, & there has been a proper inquiry into the 
facts of the case. Where, therefore, prosecutor 
gave notice to a person against whom he had 
obtained a summons for an assault, that he should 
not attend before the magistrate or offer evidence 
in support of the summons, & did not in fact 
attend or offer evidence, but the person charged 
attended & obtained from the magistrate a certi- 
ficate of dismissal under the above sect. :—Held : 
there had not been a hearing upon the merits ; 
the magistrate had no jurisdiction to grant the 
certificate & the certificate was therefore no bar 
under sect. 45 to a subsequent action in the county 
ct. to recover damages in respect of the same 
assault.— REED v. Nutr (1890), 24 Q. B. D. 669 ; 
59 L. J. Q. B. 811; 62 L. T. 635; 54 J. P. 599; 
38 W. R. 621; 6 T. L. R. 266; 17 Cox, C. C. 86, 
db. C 








575. Grant of certificate—In absence of both 
parties.|— Hancock v. SomEs, No. 5865, ante. 

576. ———- Power of justices to bind over to 
keep the peace.|— Fx p. Davis, No. 765, post. 


Sect. 5.—JUDGMENT. 
SUB-SECT. 1.—CONVICTION. 
A. Form. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 14; Summary Jurisdiction Rules, 1915, r. 53. 

577. Precise form—Necessity for.|— RR. v. 
GREEN, No. 613, post. 

578. Statutory form.]|—-When a form of con- 
viction is prescribed by a statute it is most safe in 
general to adopt the very words used. . . . Every- 
thing necessary to support a conviction should 
appear on the conviction (LORD KENYON, C.J.).— 
eon PRIEST (1796), 6 Term Rep. 538; 101 BH. R. 
690. 

Annotation :—Refd. R. v. Johnson (1845), 10 J. P. 72. 

579. .|\—If magistrates are to have power 
under an Act of Parliament over an offence then, 
any instrument by which they convict parties under 
such Act is a conviction (PATTISON, J.).—He 
GRAY (1844), 2 Dow. & L. 539: 1 New Sess. Cas. 





not been a hearing on the merits, 
justices have no jurisdiction to grant 
® certificate of dismissal to accused, 
& certificate granted under such circum- 
stances is not a bar to further proceed- 
ings against accused.—R. ». MANN 
eee [1919] 1 W. W. R. 917.— 


D. Withdrawal of information — 
Magistrate having no jurisdiction— 
Whether defendant entitled to certificate. ] 
--Where a magistrate, having no 
jurisdiction to hear an_ information 
allows it to be withdrawn by prosecutor 
upon the return of the summons, deft. 
not being present, deft. is not entitled 
to a certificate of dismissal.—Kz yp. 
CisE (1889), 28 N. B. Rk. 652.—CAN, 


PART VIII. SECT. 5, SUB-SECT. 1.—A. 
5781. Statutory form.}—There is no 


excess or want of authority on the part 
of a stipendiary magistrate in adopting 
a form of conviction which exactly 
carries out the sentence which he has 
the right to impose, notwithstanding 
such form is not in exact compliance 
with the statutory forms prescribed for 
use.—R. v. GRANT (1898), 30 N. 8S. R. 
(18 R. & G.) 368. AN. 

q. Provision as to warrant 
of distress & imprisonment omitted, |— 
Wi Ue IC EARTANE (1891), 24 N.S. lt. 








Yr. Substantially ollowed —- 
Sufficient. }—R. v. AMES (1903), 5 Serr. 
can 492; 10 Can. Crim. Cas. 52 


t. Abgence of—Common law 
requisites.J—-Where a form of convic- 
tion is not sanctioned by any statute, 
it must be legal according to the 


— 
e 





principles of the common law; & in 
that case a conviction, which does not 
express that the party had been sum- 
moned, nor that he appeared, nor that 
the evidence was given in his presence, 
cannot be supported.—MOoRE v. JAR- 
RON (1 852), 9 Uv. C. R. 233.—CAN. 

a. Alternative form.)—A conviction 
by two justices for taking certain 
timber feloniously or unlawfull 
IIeld: bad, for it should not have been 
in the alternative.—R. v. Craia (1862), 
21 U. C. lt. 552.—-CAN, 


b. -——.} -R. v. Murbocu (1876), 
2N. Z. Jur. N.S. 175.-——N.Z. 


0. Specifying costs of commitment 
& conveyance to gaol.}—R. v. HARSH- 
MAN, lic yp. WELDON (1873), 14 N. B. XK. 
(1 Pug.) 317.—CAN. 


d. Variance between minule £ 
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354; 14 L. J. M. C. 26; sub nom. Ba: GRayY, 

41. , O.S. 120; 8 Jur. 1049. 

Annotations : -—~Refd. R. be Buckinghamshire JJ. (1845), 14 
L. J. M.C. 45; R.v. Rose (1845), 2 New Sess. Cas. 166 
Ormerod v. Chadwick ee 16 M. & W. 367; Lindsay 
7. eat te (1848), 11 Q. 455; Har p. Purday (1850), 14 

2; Le Bailey, ee Goliter (1aa4y 3 KE. & B. 607. 

580. ——— Summary Jurisdiction Act, 1848 
(c. 43).]—R. v. Hype, No. 621, post. 

581. ———.]—E2 p. JONES (i858), 31 L. T. 0. S. 
215; 22 J. P. Jo. 417. 

582. Written separate conviction—Necessity for 
-—Where warrant of commitment discloses con- 
viction.|—-When the warrant of commitment dis- 
closes that there has been a conviction, it is not 
essential under Summary Jurisdiction Act, 1848 
(c. 43), s. 24. that there should be a written 
separate conviction.—Re BaAiLEy, Re CoLuiER 
(1854), 3 E. & B. 607; 2 C. L. R. 1645; 18 Jur. 


930; 118 EK. R. 1269; sub nom. Ex p. BAILEY, 
Ex Dp. COLLIER, 23 L. J. M. C. 161; sub nom. 
R. v. BAILEY, 2 W. R. 422. 

Annotations :—Reld. Re Authers BA 22 Q. B. D. 345. 


Mentd. R. v. Nunneley (1858), E. B. & E. ee Buccleuch 
wv. Metropolitan Board of Works (1870), L R. 5 Exch. 
raat peut: Ry. v. Edmonton Union Grdns., [1895] 1] 


583. Seal of justices—Omission to seal.]—R,. v. 
TABRUM, Ez p. DASH, No. 668, post. 


B. Contents. 
(a) Jurisdiction of Magistrate. 

584. Must ‘be shown.|—-Where a justicc is 
authorised to convict for an offence within the 
limits of his jurisdiction, the conviction must 
specify the place where the offence was com- 
mitted.—R. v. HiGHMORE (1705), 2 Ld. Raym. 
1220; 92 E. R. 305. 

585. ——-.|—R. v. JOHNSON, No. 487, ante. 

586. .|—A conviction must show before 
whom committed.—R. v. YoRK & FIELDING 
(1770), 5 Burr. 2684; 98 E. R. 409. 

Annotation :—Consd. Re "Fletcher (1844), 8 J. P. 168. 

587. .]—R. v. GREEN, No. 613, post. 

588. ——-.|—-Re FULLER, No. 697, post. 








(6) The Offence. 

589. Commission of statutory offence must be 
shown.]—A conviction on a statute, on the face 
of it not pursuing the provisions of the statute, 
nor showing that any offence has been committed, 
is bad; & although it has not been quashed its 
invalidity may be taken advantage of, on the trial 
of an action of trespass for a distress taken under 
a warrant grounded on it.—GIMBERT v. COYNEY 


conviction—Terms of conviction pre- 
vatl.J—R. v. BEAGAN (No. 2) (1903), 
36 N.S. R. 208.—CAN. 

6. Particulars as to fine & 
costs.]--A conviction was held defective 
in form in omitting the word forfeit 
& in not stating to whom the costs 


368.—CAN. 








§84 iv. 


were to be paid.—R. v. LONG WING, 
[1923} 1 W. R. 734; [1923] 1 tho proceedings 
rp 942 ; 39 Can. Crim. Cas. 75. 
ft. —— Provision fine ¢ ——CHIN 


costs.}—I. v. MYERS 11925] 3 WwW. WwW 


ron 44 Can. Crim. Cas. 51; 21 Atte. 
. R. 352.—OAN. 


sik Absence of formal conviction-— 


584 v. 





| Act :—Held : 


show the jurisdiction of the magis- 
trates.—R. v. BuRTRESS, 20 C. L. T. 


584 iii. ———.]—R. v. SmiTH (B. C.), 
[1919] 3 W. W. R. 311.—CAN. 


J—The jurisdiction of the 
magistrate must appear on the face of N.S. Kh. 
ngs. A defect in this 
rospect is fatal & cannot on the hearing 
of the appeal be cured by amendment. 
Toy v. ARMITAGE (B. C.), 
[1922] 2 W. W. R. 1269 ; 
160; 38 Can. Crim. Cas. '382.—CAN. 
JR. 
CouNTY ARMAGH JJ. 
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(1825), M‘Cle. & Yo. 469; 3 Dow. & Ry. M. C. 
323; 148 E.R. 497. 





subjiciendum set forth a document, being a con- 
viction & committal under 4 Geo. "4, c. 34, s. 3, 
which recited an information & complaint, by the 
agent of D., that prisoner had contracted to serve 
D. for a term, & did, before the contract was com- 
pleted, ‘‘ absent himself from his said service, & 
did thereby then & there neglect to fulfil the same, 
contrary to the form of the statute,” etc.: & the 
document added: therefore, ‘‘ it manifestly ap- 
pearing to me,” the justice, that prisoner “is 
guilty of the said offence charged upon him in the 
said information & complaint, I do hereby con- 
vict him of the offence aforesaid: & I do hereby 
order & adjudge that ’”’ prisoner, ‘“‘ for the offence 
aforesaid, be imprisoned,” etc. :—Held: the in- 
formation showed no offence, as there might be 
some lawful excuse for the absence, though the 
statute simply makes the party’s absenting himself 
from service the ground of complaint; & the con- 


viction was therefore bad.—-ITURNER’S CASE 
(1846), 9 Q. B. 80; 115 E. R. 12063; sub nom. 
Re TURNER, 2 New Sess. Cas. 403; 15 L. J. M. OC, 


140 ; 7 1 raed he O. S. 205; 10 J. P. 570. 


istd. Van Boven’ > Case (1846), 9 Q. B. 669. 
Consd. Lilley v. Elwin (1848), 11 Q. B. 742; BR. v. Row- 
lands 1307). 18 lL. T. O. S. 346. Apld. Re Geswood 
(1853), 2 & B. 952; Ashmore v. Horton Teoe 2 
kK. & EK. 360. Distd. Unwin v. Clarke (1866), L. 1 
Q. iB 417. Refd. jindsay 2. Leigh fis4s), 11 Q. RB. ve 
IR. v. erie (1855), 24 L. J. M. 94; Kr Smith 
(1858), 27 L. J. M. C. 186; ea Perham (1859), 2 a 
& KK. 383; Tennant. v. Cumberland (1859), 1 1. & EB. 401 
Smart v. Pessoll (1874), 39 J. P. 6. 
591. .|—A commitment of a servant under 
4 Geo. 4, c. 34, must show on the face of it that the 
prisoner has been convicted of what is an offence 
within the Act.—Re GESwoopD (1853), 2 KE. & B. 
952; 23 L. J. M. C. 353; 18 J. P. 2163; 17 
Jur. 1163; 118 KE. R. 1022 ; sub nom. Ex . 
Gresswoop, 2 C. L. R. 269; 22 L. T. O. 8. 133; 
2W.R. 94. 
Annotations :—Consd. Re Smith Sh 3 H. . N. 
Refd. Ite ‘Allison (1854), 10 Exch. 
ee 2H. & Ki. 383; 


592. .|—The words of a conviction under 
a private statute, by which the right to a certiorart 
was taken away, & by which it was enacted that 
the burning certain offensive substances should 
be a nuisance, specifying the substances burnt, 
were such as might by evidence be shown to in- 
clude the substances mentioned in the statute, but 
left it doubtful whether they were within the 
(1) the conviction was good on its 








227. 
nae OF Perham 
Hodgins v. Poe (1867), 16 W. XK. 





——Where a prosecution is authorised 
to be brought before any two justices 
of the peace only one need sign the 
information, but the conviction should 
show on its face the facts necessary 
to give jurisdiction to the one not 
signing.—R. v. BROWN (1890), 23 
21.—-CAN. 


n. Substituted ee ae 
7 alification.)—R. v. STEKVES, Ee 
p., GALLAGHER (1908), 39 N. B. R. 4.— 


70D. L. R. 


PART VIII. sae re SUB-SECT. 1.— 


(JOHNSTON) ¥. 
(1908), 43 





Sufficiency o on I. 1. T. 112.—IR 589i. Comission of statutory offence 
(1904), 24 @. Lt. 388 ; 8 OL Le Ie h. ——_ When sufficiently shown) ee Se ne ee eee 
24; 3'0. W. R. 756 Be AN Ex p. DUNLAP (1856), 8 N. B. ; 

i (3 All.) 281 .—CAN 589 ii. oun v. FLINT (1883), 4 
PART VIII. SECT. 5, SUB-SECT. 1.— —— — — Territorial jurisdic- O. R. 214.—CA 

B. (a). tion. IR. o. Suaw (1864), 23 U. C. R. beh th oe I~ Woonzocme. Drone 
ae ue shown.}—R. v. AKER- 816.— 5 
ee (1883), 1 B. Cc. R., pt. 1, 255.— -J}—R. v. PERRIN —CAN. 
CAN. (1888), 16 O. R. 446.—CAN. . 589 iv. .E-R. v. HUBLEY (1915), 
684 i, ———.]—A conviction must Prosecution before twojustices.] 49 N.S. R. 281.—CAN. 
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Sect. 5.—Judgment: Sub-sect. 1, B. (6) & (c), & C.] 


face, & did not show a want of jurisdiction ; 

(2) that a rule to quash such conviction would 

be granted if it appeared upon the affidavits that 

the substances specified in the conviction were not 

within the statute.—LWz p. STRONG (1854), 3 C. L. R. 

16; 18 J.P. 810; sub nom. R. v. STRONG, 3 W. R. 

73, 
593. -|}— Where a_ statute or bye-law 

creates two distinct offences, & provides the same 

penalty for both, an information & conviction 
stating the offence in the alternative, as contrary 
to the statute, or bye-law, are insufficient. 

Therefore, where a bye-law provided that “ no 
smoke or steam shall be emitted from the engines 
so as to constitute any reasonable ground of com- 
plaint: to the passengers or the public,”’ & the pen- 
alty was the same whichever class of persons had 
ground of complaint, & an information & con- 
viction stated that deft. permitted smoke to 
escape contrary to the bye-law, without stating in 
terms any reasonable ground of complaint to the 
passengers or the public, or either of them :— 
Held: such statement was insufficient, & the con- 
viction must be quashed.—CoTTERILL v. LEM- 
PRIERE (1890), 24 Q. B. D. 684; 59 L. J. M. C. 
133; 62 L. T. 695; 54 J.P. 583; 6T. L. R. 262; 
17 Cox, C. C. 97. 

Annotations :—Consd. R. v. Jones, Hx p. Thomas, [1921] 
1K. B. 632. Mentd. /z ». Norman (1915), 114 L. T. 232. 
594. Sufficiency of description—Words of statute 

followed.|—-In a summary conviction by a justice 

it is sufficient in describing the offence to describe 

it in the words of the statute.—R. v. SPEED (1700), 

as reported in 1 Ld. Raym. 583; 91 E. R. 1290. 

Annotations :—Mentd. Morley v. Stacker (1703), 6 Mod. 
Rep. 83; Fletcher v. Calthorpe (1845), 4 L. T. O. 8. 393 ; 
White v. Fox (1880), 49 L. J. M. C. 60. 

595. —--— -——.|— (1) Summary convictions 
must be construed strictly. In a summary con- 
viction by a justice it is sufficient in describing 
the offence to describe it in the words of the 
statute. (2) Where a deft. is liable to several 
penalties for several offences on one day a con- 
viction that he between two particular days com- 
mitted ten offences is good, though it does not 
specify the day on which any of those offences 
was committed.—R. v. CHANDLER (1702), 1 Ld. 
Raym. 581; 1 Salk. 377; 5 Mod. Rep. 446; 
91 KH. R. 1288. 

Annotations :—As to_(1) Consd. Wilkins v. Wright (1833), 
2Cr.& M. 19). Refd. RR. v. Seale (1807), 8 Kast, 568. 
As io (2) Apld. R v. Simpson (1714), 10 Mod. Rep. 248. 
Refd. R. v. Thompson, [1914] 2 K. B. 99. Generally 
Refd. Gimbert v. Coyney (1825), 3 Dow. & Ry. M. C. 323. 
Mentd. R. v. Layton (1709), 11 Mod. Rep. 236; R. v. 
Barret (1710), 1 Salk. 383; R. v. Whitlock (1720), 1 
Stra. 263; TR. v1. Hawks (1729), 1 Barn. K. B. 212; FR. 
». Weir (1823), 1 B. & C. 288. 

596. -|— The general rule is, that 
where a conviction adapts the state of facts to 
the words of the statute, that is sufficient ; there- 
fore, where a conviction on Frauds by Workmen 
Act, 1877 (c. 56), stated that A. was convicted 
before the magistrates upon the oath of T., a 
credible witness, of having in his possession, in his 











594 i. Sufficienc 


y _ of 
Words of statute followed.}—STARR v. CAN, 











23 W. L. R. 333; 3 W. W. R. 914.— 





MAGISTRATES. 


dwelling-house, certain materials used in the 
woollen manufacture, suspected to be embezzled 
& purloined, to wit, etc., he not producing the 
party from whom he bought the same, or giving a 
satisfactory account, & then going on to adjudicate, 
is good.— Davis v. NEST (1833), 6 O. & P. 167; 
2 Nev. & M. M. C. 161. 

Annotation :—Consd. R. v. Wilcock (1845), 7 Q. B. 317. 

597. .] —A conviction is sufficient if 
it describes the offence in the words of the statute 
creating it; & a conviction under Vagrancy Act, 
1824 (c. 83), 8. 4, was therefore held good, which 
stated that deft. did play in a certain highway, to 
wit, the river Thames, with certain instruments, 
of gaming, to wit, cards, at a certain game of 
chance.—E£2z p. GRANT (1857), 28 L. T. O. S. 266 ; 
5 W. R. 289; sub nom. Re GRANT, 21 J. P. Jo. 
70. 

598. .|—A conviction under 9 Geo. 4, 
c. 129, s. 8, stated that ‘‘ W. P was convicted of 
having unlawfully by threats endeavoured to force 
on W. J., who was then & there hired in his 
capacity & business of a mason to depart from his 
said hiring.” 

The information of C. R., on which the summons 
was granted, stated, ‘‘I live, etc. On Saturday 
night, Oct. 1, I was in the G. road, with W. J. 
& fifteen or sixteen other workmen, all engaged by 
Mr. P. as workmen. W. P. was there; he came 
in, he said to the men ‘‘If you there work, we 
shall consider you as blacks, & when we go in we 
shall strike against you, & strike against you all 
over London ”’ :—Held: (1) under Metropolitan 
Police Court Act, 1830 (c. 71), s. 40, the convic- 
tion sufficiently stated the offence, as it followed the 
words of the statute creating it; (2) the informa- 
tion sufficiently stated facts which constituted an 
offence under the statute. Semble: (3) as the 
information need not be in writing, if all the parties 
had appeared before the magistrate without any 
previous information, & he had then heard the 
case, the conviction would be supported.—Re 
PERHAM (1859), 5 H. & N. 30; 23 J. P. 793; 
5 Jur. N. 8. 1221; 157 HE. R. 1088; sub nom. 
Ex p. PERHAM, 29 L. J. M. C. 33; sub nom. Rh. v. 
PEARHAM, 1 L. T. 106; sub nom. Hx p. PEARHAM, 


8 W.R. 44. 
Annotation :—As to (1) Consd. Walsby v. Anley (1861), 
3 EB. & KE. 516. 


599. ——- -~—— Substantially not literally./— 
R. v. JEFFERIES, No. 617, post. 

600. Whether particularity required.!— 
A conviction quashed ; because the offence was 
not therein particularly described.—R. v. CHAP- 
MAN (1755), Say. 203; 96 EH. R. 853. 

Annotation :—Consd. I. v. Jarvis (1757), 1 Burr. 148. 

601. .|}— 2 & 8 Vict. c. 12, 8. 4, which 
forbids the instituting any prosecution for offences 
under that Act except in the name of the Attorney 
or Solicitor General, applies only to offences 
created by the Act itself, though, by sect. 6, it is 
to be construed as one Act with Unlawful Societies 
Act, 1799 (c. 79), which creates other offences. 
Where a statute gives a form of conviction, not 























literally.)}—R. v. MARTIN (1886), 12 
O. R. 800.—CAN. 








HEALES (1882), 4 Rt. & G. 84.—CAN. 594 vi. ./--A_ conviction 599 ii. —— -———, }—-R. v. Kay, 

594 li. —-_ ——.]—_R. v. HOLLISTER = should follow the words of the statute Ex p LaNnpry (1907), 38 N. B. R. 
pr 8 O. TR. 750.—CAN. Daraan che ree arene 332; 4 EH. L. R. 221.—OCAN. 

04 fii. ——_- ——-.]—-R. v. REED Ox, ING Uv. X, LONG Uv. x 5998 iii, —— ——.,J]—A convic- 

(1886), 11 O. R. 242.—CAN, ee 21 N. Z. L. R. ane ae which accurately atc the facts 

: . vii. ——- ——.]—R. v. CAREW 8 not bad simply because its descrip- 

a see) 24 .N.8. Bi CAR (1876), 2 N. Z. Jur. N. 8. 177, 260.— tion of the offence slightly varies from 

594 v. — Wher: the. if th Ce aa oo deserili Pg ally 

: .Jj— ae e offence as so described is really 

594 viil. }—R.v. MELLISH, ne within the meaning of the enact- 


description of the offence in the con- 
viction is in the words of the statute, 
that is sufficient.—R. v. BRADY (1913), 


Re Reip, 2 J. R. 127.—N.Z. 
599 1. —_ —-— Substantially not 


ment.— 


R. v. Harry (Alta.), {1919] 3 
W.W.R. 298; 48 DL. R N 


. 265.—CA ° 


Part VIII.—ProceEpDURE UNDER SUMMARY JURISDICTION. 


fully describing the offence, the conviction, never- 
theless, must fully describe it; but in the part 
which awards the penalty it is sufficient to follow 
the statute form: although the enacting part of 
the statute gives part of the penalty to the in- 
former, & the form is not so drawn as to show who 
he is.—R. v. JOHNSON (1845), 8 Q. B. 102; 2 
New Sess. Cas.170; 15 L. J. Mt C.7; 6L. T. 0.8. 
121; 10 J. P.72; 9 Jur. 1010 ; 115 B. R. 812. 
602. -J]—Convictions on the Game 
Acts must particularly & negatively specify that 
the person convicted had not any of the qualifica- 
tions required by 22 & 23 Car. 2, c. 25.—R. v. 
JARVIS (1756), 1 Burr. 148; 1 East, 643, n.; 97 
EK. R. 239. 
Annotations :—Consd. R. v. Stone (1801), 1 East, 639. 
- Refd. Tho dole ide (1829), 2 Hag. Adm. 230; Cooper : 
Dodd Saas ee Keel. 270; Re Perham (1859), 5 


Jur. N. 8S. 1 v. James, [1902] 1K. B. 540; R.v 
Audley, [1907] 1 Ke 3B. "38: 


608. nceeccaty ingredients of particular 
offence.|—Summary Jurisdiction Act, 1879 (c. 49), 
s. 39 (1), which provides that in proceedings be- 
fore cts. of summary jurisdiction ‘‘ the description 
of any offence in the words of the Act . . . creat- 
ing the offence, or in similar words, shall be suffi- 
cient in law,” does not do away with the necessity 
of setting out in a conviction facts which are a 
necessary ingredient of the particular offence in 
question.—SmiTH v. Moopy, [1903] 1 K. B. 56; 
72 L. J. K. B. 43; 87 L. T. 682; 67 J. P. 69; 
a R. 252 ; 19 T. L. R. ie 20 Cox, ©. C. 369, 
ae :—Apld. Smart v. Wilkins ne 83 J. P. 181. 


R. v. Hankey, etc. na (1905), 93 L. T. 107; Ka p. 
Beecham, [1913] 3 K. B. 45. 














(c) The Adjudication. 

604. Must be set out.]— The record of a con- 
viction, without any judgment entered thereon, 
quashed.—R. v. Hawks (1730), Fitz-G. 124; 
1 Barn. K. B. 300; 2 Stra. 858; 94 E. R. 683. 


Annotations :-—Reftd. R. v. Vipont aren, 2 Burr. 1163; 
R. v. Harris (1797), 7 Term Rep. 23 


605. .|—R. v. VIPONT 1761), 2 Burr. 1163 


97 EK. R. 767. 

Annotations :-—Consd. R. v. ruaeks pu 7 Term Rep. 
238. Refd. Re Tordoff (1844), 1 C. 145; R.v. 
Surrey JJ., (1892] 2 Q. B. 19. “Menta. R. v. Killett 
(1767), 4 Burr. 2063; R.v. Benwell pee BY oe Rep. 
75; Re Jaques (1822), 2 Dow. & Ry. K 








603 i. 
quired — Necessa 


Whether particularity re- 


eae J—LHx ‘ 
ingredients of par- "1 








HOLDER eee 11 
. R. (6 All.) 338.—CAN 
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606. —-—.]— If a conviction do not state an 
adjudication, it cannot be supported, where the 
punishment be or be not fixed by statute.—R. »v. 
aoe (1797), 7 Term Rep. 238; 101 E. R. 
Annotation :—Expld. Day v. King (1836), 5 Ad. & El. 359. 


607. Adjudication not in accordance with 
offence proved.|—A conviction by two justices 
under Poor Relief Act, 1744 (c. 38), upon complaint 
of the overseers of a parish against the late overseer, 
for refusing & neglecting to deliver over to them 
a certain book belonging to the parish called the 
Bastardy Ledger, convicting him of the said 
offence, & adjudging that he should be committed 
to the common gaol, to be safely kept, until he 
should have yielded up all & every the books 
concerning his said office of overseer belonging 
to the parish, was held void, as to the adjudication 
respecting the imprisonment, for excess, the same 
extending beyond what was previously required 
of the person convicted; & a warrant of com- 
mitment founded on this conviction, & direct- 
ing the gaoler to keep him in the terms of the 
adjudication, was also held void in foto, for 
which trespass & false imprisonment would lie 
against the justices, although the conviction had 
not been quashed..——-GROOME v. FORRESTER (1816), 
5M. &S. 314; 105 HE. R. 1066. 


Annotations :-—Refd. Ex p. Leake (1829), 9 B. & C. 234; 
Daniell v. Philipps (1835), 1 Cr. M. & RR. 662; Griffith v. 
Harries (1837), 2M. & W. 335; Howard v. Gosset (1845), 
10 Q. B. 359; Lindsay v. Leigh er hae 12 Jur. 286. 
Mentd. Douglas v. R. (1848), 13 Q. B. 


C. Construction. 


608. Construed strictly.) R. vv. 
No. 595, ante. 

609. -.|—R. v. GREEN, No. 613, post. 

610. Conviction partly valid partly invalid— 
Whether wholly void.]|—Justices having convicted 
applt., in one penalty for both the alleged offences, 
& the conviction being bad as to one of them it 
was bad altogether. 

HAM (1885), 16 Q. B. D. 44 ; 50 J. P, 55; 34 
W. R. 296 ; 27. L. R. 66, D. C. 

611. —— Valid part enforceable. |—-CHEP- 
stow Eectric Lianut & Power Co. v., CHEPSTOW 
Gas & CokE ConsuMERS’ Co., No. 631, post. 


CHANDLER, 











eae ]—EHx p. LITtTue (1874), 12 
S.W.S.C. R. (L.) 323.—AUS. 





ticular es i ae i. v. BRIDGES (1907), ; meen 5 
R. vw. PAISscH i. Forfeiture of liquor.) — he 
iE Cae Si eons (Alta,) (1920), 2 -W. W. It 80; 32 p. iswUMONGER 0 a ae 
oO. Time d& place of offenc Can. Crim. Cas. 316.—CAN. L. R. 387; 17 N.S. W. W. N. 160.— 
omitted.J—R. v. YOUNG (1884), 5 O. R. @. Offence to be shown on face of AUS. a aens 
400.—CAN. Dice: BF Bheike seneae eer on st is neccesary that wcon- aS il Raed adh ald aca a ag 
= N viction sho on its face show an eG, 1 : : 
Ry MURPHY (1891), 24 N.S. Rh. pes 12 O. R. 358.—CAN. 


21 —-OAN, 


AN v. FISHER I. R. 1.—IR. 


-.}-—CARM 
(Man.) (1905), 1 W. L. R. 276.—CAN. 


Yr. Time of offence not et kad ] 
CAN v. KEEPING, 21 C. L. T. 


t. Nature 
was not specified in a conviction 
whether a sale of liquor was by whole- 
sale or retail, the sale by retail, without 
license being the gist of the offence: 








of offence.) — It 
terms.—McBRI 
Cas. 





offence.—R. (GOREY) v. COUNTY KIL- 
KENNY CHAIRMAN 


f. Statutory offence with exception 
—Exception to be negatived.|—It is not 
sufficient in a summar 
record the conviction 
statute creating the offence creates 
in the same clause an exception also, 
the exception re Se negatived in 


Conk ee oan 11919), 31 Can. can 


& JJ., [1912] 2 ——.]—R. v. ay AERC ELSCLION): 


34. 8. R. 79.—CA 


Absence of adjudication — Sub- 
Sinution of personal order of magistrate. | 
—Substituting the personal order of 
the magistrate for a condemnation or 
adjudication is bad.—R. v. NEWTON 
(1886), 11 P. R. 98.—CAN. 


aa. Provision for payment of costs 
—Of conveyance to gavl.|}—An adjudi- 
cation by a convicting magistrate is 
without authority, when directing that 


conviction to 
one where the 


RECORDER’S 


ae Une Cony CCN ee ea - me of in schaaidNe wey in default of payment by deft. of costs 

TY ORING C108) e2ooNoeR, dtct hie for. Pott is neh fete to state in of conveying him to gaol, he is to be 
CAN. ae . t out.}—A the conviction the cape of ihe oe impHeoned ee ee 2 eas 
a. ac mot se == = vis, Ex ANBUB- 1910), ; Rk, 

conviction is bad where it does not re (1907), v3 'N. B. Rr. 335; 4 $09 : Z O. W.N. 972 ST AN 

set out the facts constituting yne BR. L. It. 224.—CAN. ae 

offence.—R. v. MoCoRMAck (1903 bb. ee err fie e a ceeae 

23 C.L. T. 207; 9B. O. R. 497.— CAN, 1910), N, od, 





b. aAN —Re LEARY, 24 
C. L. T. 70.—CAN. 
0. Of owner of stolen pro- 





PART VIII. sari a SUB-SECT. 1— | —CA 
- (0). 


h. Necessary contents—Requisites of 


—f. v. BRaDY (Sask.), 
.W. R. 396.—CAN. 


———.] 


1921] 3 


Sect. 5.— Judgment: Sub-sect. 1, D. (a), (b) & (e).] 
D. Validity. 
(a) In General. 


612. General rule—Compliance with statutory 
preliminaries necessary.}|—Justices should never 
convict summarily without all the necessary 
statutable preliminaries being complied with 
(COLERIDGE, J.).—Ha p. JACKLIN (1844), 2 Dow. 
& L. 108; 13 L.J.M.C.1389; 3L. T. O. S. 207; 
oa P. 539 ; sub nom. Re JACKLIN, 1 New Sess. Cas. 

613. Proper hearing of accused party.|—-The 
construction ought to be more strict upon con- 
victions than upon indictments; & the reason is 
because in the first case the jurisdiction is summary. 
A regular conviction should have charge, evidence, 
& adjudication (ASHHURST, J.). 

The ct. in considering convictions is always 
strict in two or three points, (a) that a jurisdiction 
is shown by the person convicting; (b) that the 
party convicted has been summoned & heard or 
that it has been his own fault if he has not been 
heard ; (c) that the case is duly made out by 
evidence. But the ct. has not been strict in the 
technical wording of them & I know of no case 
which says that summary convictions shall be 
drawn in any precis¢ form (BULLER, J.).—l. v. 
GREEN (1784), Cald. Mag. Cas. 391. 
airon ion :—Consd. Wilkins v. Wright (1833), 2 Cr. & M. 


614. Case for prosecution duly substantiated.]— 
R. v. GREEN, No. 613, ante. 

615. Immaterial defect—Description of statute.] 
—The description of an Act in a conviction, as 
having been passed in the 25th year of the King’s 
reign, when in fact the Parliament in which the 
Act was passed, was continued by prorogation 
from the 24th to the 25th year of the reign, is not 
eels a v. WINDSOR (1786), 2 Chit. 

| 











616. In an action for false im- 
prisonment against a justice of the peace, who 
justified under a conviction under Vagrancy Act, 
1824 (c. 83):—Held: the conviction was not 
vitiated by the omission of the word part before 
of Great Britain in the recital of the title of the 
statute, as directed in the form given by the 
Acts.—NIXoN v. NANNEY (1841), 1 Q. B. 747; 
1 Gal. & Dav. 370; 10 L. J. M. C. 1384; 6 Jur. 
389; 113 E. R. 13817, 


617. Surplusage.|— If a conviction under 31 
Geo. 3, c. 21, s. 4, which enacts that all convictions 
against that Act may be made out in the form, 
or to the effect following, giving the form, contain 
all the substantial parts of that prescribed, it is 
good, though it also contain something more ; 
for surplusage will not vitiate a conviction.— 
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xr. Conviction of several offences— 
One penalty only imposed.|—A convic- 
tion covering two several & distinct 


c. Variance 


b. Variance between information & 
conviction.)—R. v. MUNRO (1864), 24 
U.C. R. 44.—CAN, 


: between summons & 
conviction.] — Where 


MAGISTRATES. 


R. v. JEFFERIES (1792), 4 Term Rep. 767; Nolan 
106; 100 E. R. 1291. 

618, .}— If the convicting magistrate give 
a proper date to the time of the conviction upon the 
face of it, & afterwards add an impossible date to 
the time when he set his hand & seal to the con- 
viction, being before the offence committed, the 
latter may be rejected as surplusage. It is enough 
that the conviction sets forth that the witness was 
examined on oath, without stating that the 
magistrate had authority to administer the oath. 
—R. v. Picron (1802), 2 East, 195; 102 EH. R. 
343. 

619. Appropriation of penalties—— Want of cer- 
tainty—Whether conviction invalid.|—-Where jus- 
tices of the peace are required by a penal statute to 
distribute the penalty on conviction among certain 
persons according to their discretion, an adjudica- 
tion that the forfeiture be disposed as the law 
directs is bad, & the ct. will quash the conviction. 
The justices ought to have adjudged what the 
several proportions should be.—R. v. DIMPSEY, 
R. v. Potts (1787), 2 Term Rep. 96; 100 EH. R. 





Annotation :—Consd. I. v. Scale (1807), 8 East, 568. 











620. .|—R. v. JOHNSON, No. 601, 
| ante. 
621. .|—A conviction for killing 











a pheasant. contrary to Game Act, 1831 (c. 32), 
s. 3, following the form given in Summary Juris- 
diction Act, 1848 (c. 48), Sched. I. (2), adjudged the 
offender to forfeit & pay a penalty, to be paid & 
applied according to law. By Game Act, 1831 
(c. 32), 8.37, & 5 & 6 Will 4, c. 20, 8. 31 the penalty 
is directed to be paid, one half to the informer, 
& one half to some of the overseers of the poor, 
or to some other officer, as the convicting justice 
or justices may direct, of the parish, etc., in which 
the offence shall have been committed :—Held: 
the conviction was sufficient by virtue of Sum- 
mary Jurisdiction Act, 1848 (c. 43), ss. 17, 32, 
being in the form given by the schedule to that 
Act referred to in sect. 17, though it did not in 
terms distribute the penalty, nor name the informer 
or the overseer to whom the penalty was to be 
paid.— R. v. Hyp (1852), 7 E. & B. 859,n.; 21 
L. J. M.C. 94; 18 L. T. O. 8S. 223; 16 J. P. 67; 
16 Jur. 3837; 119 E. R. 1466. 

Bonen :—Mentd. Rt. v. St. Albans JJ. (1853), 1C. L. R. 


622. ——— Erroneous appropriation—At variance 
with statute.|—By 9 Geo. 4, c. 31, s. 27, power is 
given to two justices, in cases of assault, to impose 
upon the offender a fine, not exceeding £5 to be 
paid to some one of the overseers of the poor, or 
to some other officer of the parish, township, or 
place in which the offence shall have been com- 
mitted, to be by such overseer or officer paid over 
to the use of the general rate of the county, riding, 





permit of a sealed conviction being 
filed.—R. v. DicokEY (1915), 32 
Ww. L. R. 404 > 9 W. W. R. 142.—CAN. 


f. Variance between memorandum 


there is a ¢ conviction.}—The fact that the 


offences under the same bye-law, & 
imposing only one penalty, is bad.— 
R. v. GRAVELLE (1886), 10 O. R. 735. 
—CAN. 


t. Constitution of court.J—It is no 
objection to a conviction at the quarter 
sessions that neither the judge of the 
district ct. nor any barrister was pre- 
sent when a conviction was made.— 
ah ig (1854), 11 U. C. RR. 447. 


8 Penalty—Provision for pa t 
MoGowan (isOin LN Bk ea) 
64.—CAN. ; gece 


material variance between the sum- 
mons & conviction the conviction 
cannot be supported.—DINN »v. R., 
CARVELL v. CHARLOTTETOWN (1871), 
] P. E. I. 361.—CAN. 

d. Conviction not under seal.)— 
McDonALD v. STUOKEY (1871), 31 
U.C. R. 577.—CAN. 


e. 1} —A conviction not under 
seal is void, but on a motion to 
question the validity of a conviction 
merely on the ground of its not being 
under seal, the unsealed conviction 
may be treated as a minute of adjudica- 
tion, & the application adjourned to 





memorandum of conviction differs 
from the conviction as returned does 
not invalidate the conviction.—R. v., 
SMITH (1881), 46 U. C. R. 442.—CAN., 


g. Misdescription of accused.}—R. v. 
MORGAN (1881), 1 B.C. R., pt. 1, 245. 
—CAN. 

h. Want of jurisdiction.)—R. 
YoOuNG (1884), 5 O. R. 400.—CAN, 

k. ——.]—Re LeGGre (1921), 36 
Can. Crim. Cas. 243; 65 N.S. R. 110 
—CAN. 


1. Failure by magistrate to hold 
preliminary inquiry.J}--The omission 


e 
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or division, in which such parish, township, or 
place shall be situate ; & sect. 35 provides that the 
conviction may be drawn up in a given form, or 
in any other form of words to the same effect :— 
Held: a conviction, by which the penalty was 
ordered to be paid to the treasurer of the count 
of C., in which the said offence was committed, 
to be by him applied according to the directions 
of the statute, etc., or the party, in default, to be 
imprisoned for two months, etc., was bad.— 
CHADDOCK v. WILBRAHAM (1848), 5 ©. B. 645; 
3 New Sess. Cas. 226; 17 L. J. M. OC. 79; 10 
L. T. O. S. 442; 12 J. P. 167; 12 Jur. 1386; 136 
BK. R. 1031. 


Arnaialiaes :—Refd. Lx Pp. Hyde (1851), 4 New Sess. Cas. 
745. entd. R. v. Hyde (1852), 21 L. J. M. Cw 94. 


.|—See, generally, Part XVII., post. 

623. Conviction of several offences —In one 
conviction.|—A deft. may be convicted of several 
offences in the same conviction.—R. ». SWALLOW 
(1799). 8 Term Rep. 284; 101 EH. R. 1392. 

624. Statutory provisions not followed.]|—Gim- 
BERT v. COYNEY, No. 589, ante. 

625. Adjudication as to costs — Absence of.]— 
Though the form of conviction given in a statute 
expressly mentions costs, it is not a valid objection 
to a conviction that it does not contain an award 
of costs against deft.—R. v. PRINGLE (1842), 6 
J.P. 249. 

626. .|—An information, under 7 & 8 
Geo. 4, c. 29, s. 39, for stealing a growing ash tree, 
the property of M., was preferred by R. to D., a 
justice of the peace, who summoned the offender. 
At the time & place fixed in the summons, he 
appeared, & was convicted by another magistrate, 
deft., D., the summoning magistrate, being pre- 
sent, but not taking any part. The conviction 
ordered pitf. “‘ to forfeit & pay, over & above the 
value of the tree stolen, the sum of 5s., & for the 
value of the tree stolen 1s., & also to pay the sum 
of £1 4s. Gd. for costs, to be paid on or before 
Mar. 19 next, & in default of payment of the said 
sums to be imprisoned in the house of correction ”’ 
at, etc., ‘‘& there kept to hard labour for one 
month, unless the said sums shall be sooner paid.”’ 
It then ordered the 5s. to be paid to the overscer, 
the ls. to M. the party grieved, & the £1 4s. 6d. to 
be immediately paid to R., complainant. An 
action of trespass & false imprisonment having 
been brought against deft. :—Held: the convic- 
tion was good, notwithstanding it had not pro- 
ceeded on the information of the party aggrieved, 
or been made by the magistrate who received the 
original information, & issued the summons on 
which deft. appeared; nor was it invalidated by 
its mode of adjudicating the costs.—TARRY v. 
NEWMAN (1846), 15 M. & W. 645; 2 New Mag. 
Cas. 7, 2 New Sess. Cas. 449; 15 L. J. M. C. 160 ; 


by the magistrate to hold the pre- 
liminary inquiry to enable him to 
decide whether or not the case should 
be disposed of summarily, invalidates 
the conviction.—R. v. WILLIAMS 
Nae AL Be C. RR. 351; 2W. L. R. 


m, Evidence must be taken in 
writing.}—The omission of the magis- 
trate upon the summary conviction of 
& prisoner to have the evidence taken 
in writing is fatal to the conviction.— 
R. ve. MoGreGcor (1905), 11 B. C. R. 
350; 2 W.L. R. 378.—CAN. 


n. ———, ] a R. 
3 EK. L. R. 9.—CAN. 
oO Waiver by accused — Con- 














before actin 
truly & fait 


529; 48D. L. 








a. -]J—Where 
dence is taken in shorthand by 4 
stenographer who is not a duly sworn 
court stenographer, & 
make oath that he would 

ly report the evidence 
is fatal to the conviction—R. v. 
KNiGcuT (Alta.), [1919] 3 W. W. R. 

R. 577.—CAN. 


r. Sentence — Absence of 
although notified.}—Where the accused 
has proper notice of the proceedings, 
& is aware that judgment may be R, vw. 

pronouns eeelnet haere & ps seein 
ave been present, 8s no objec 
po ea ea to the conviction that judgment was 
pronounced & sentence of imprison- 
ment imposed in his absence.—R. v. 


353 


10 J. P. 678; 153 E. R. 1009; previous proceed- 
ings, 7L. T. O. 8. 801, N. P. 
Annotations :—Mentd. Caswell v. Morgan (1859), 1 E. & BE 
: . v. Morgan (1859), 7 W. R. 463; Mason v. 
Mitchell (1865), 11 Jur. N. 8S. 89; Re Shropshire JJ., 
Ex p. Blewitt (1866), 14 L. T. 598. 


627. Information not made by party agegrieved.] 
—TARRY v. NEWMAN, No. 626, ante. 

628. Conviction not by magistrate Issuing 
summons.]|—TARRY v. NEWMAN, No. 626, ante. 

629. Separate convictions—Under different parts 
of statute—For same offence.|—Semble: there 
cannot be two separate convictions under different 
parts of an enactment for one & the same 
act.— BERRY v. HENDERSON (1870), L. R. 5 Q. B. 
296; 39 L. J. M. C. 77; 22 L. T. 331; 34 J. P. 
805, D. C. 
Annotations :—Mentd. Pharmaceutical Soc. v. Piper, [1893] 

1 Q. B. 686; Pharmaceutical Soc. v. Armson, [1894] 2 

®@. B. 720; KR. v. Wood Green Profitecring Committee, 


ae ze: poets Cash Chemists (Southern) (1919), 89 L. J. 
. BK. 55. 


630. Conviction on one of several charges—No 
evidence on other charges—Whether account taken 
of such charges.|—-Upon sentencing prisoners con- 
victed of some only out of several charges pre- 
ferred against them, no evidence being offered on 
the other charges, the ct. of petty or quarter 
sessions should state whether such other charges 
have or have not been taken into account.—R. 


ly, Hystoe & STEVENSON (1897), 61 J. P. 377. 


631. Conviction partly invalid—To effect given 
thereto.|—-The conviction so far as it imposed 
additional daily penalties was bad; but could be 
dealt with either by an amendment striking out 
the part which related to those daily penalties, 
or by directing that no effect be given to that part 
in the event of an attempt being made to enforce 
them ; & the other part of the conviction was good, 
& could be enforced.—CuEpstow Exectric LicuT 
& PowkErR Co. v. CHEPSTOW GAS & COKE CON- 
SUMERS’ Co., [1905] 1 K. B. 198; 74 L. J. K. B. 
28; 92 L. T. 27; 69 J. P. 72; 21 T. L. R. 35; 
49 Sol. Jo. 833; 3 L. G. R. 49, D.C, 


(b) Proper Contents. 
See Sub-sect. 1, B., ante. 


(c) Certainty. 

632. Necessity for.|.—A man who is convicted 
by a justice cannot plead to that conviction when 
removed into B. RK. by certiorarit. If a statute 
authorises a justice to convict for the offence of 
cutting down trees, & to award the party grieved 
a recompense, the conviction must specify the 
number of trees cut down.—lR. v. BURNABY 
(1703), 1 Com. 181; 2 Ld. Raym. 900; 3 Salk. 
217; 92 E.R. 998. 


Annotations :-—Reid. Lk. v. Chapman (1755), Say. 203; 
Morrell v. Martin (1841), 3 Man. & G. 581; Hx p. Higgins 


the 





a. Conviction on one  charge— 
Scntence increased for offence not 
charyed.)}—In sentencing a deft. found 
guilty of an offence, a magistrate 
should not increase the severity of the 
sentence because he considers deft. 
guilty of some other offence with which 
he had not been charged.—R. v. 
HakRis (1918), 41 O. L. R. 366; 13 
QO. W. N. 312; 40 D. L. R. 684; 30 
Can. Crim. Cas. 13.—CAN, 


b. Amendment of information.) — 
VaN FLEET ce aa: [1918] 1 
Ww. W. R. 332; 38 D. L. R. 592; 29 
Can. Crim. Cas. 218.—CAN. 


evi- 


who did not 


accused 
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viction sustained.|—R. v. JANNEAU Kay, Ex p. LANDRY (1907), 38 N. B. KR. 

(1907), 3 E. L. Rt. 5.— CAN, 339 : 41 « Liv Rie 2 CAN, 632 a asda for TT charge in 
.—~-— Stenographer not sworn.j—R. t. Irregularity in delivery—- 4 conviction mus e certain, x 80 
’ . rs ‘ mn (N. S. stated as to be pleadable in the event 

075 oe Y. tg nar ry le LR. Waiver} HR. v. Mokunze ( of a second prosecution for the same 


J.—VOL. XXXIII. 


AN. (1910), 9 E. L. BR. 214.—CAN, 


AA 
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Sect. 5.—Judgment: Sub-sect. 1, D. (c), (da) & (e); 


1843), 10 Jur. 838; Fletcher v. Caltbrop (1845), 9 Jur. 
vi R. v. Cridland (1857), 7 E. & B. 853. Mentd. 


Goldswain's Case (1778), 2 Wm. Bl. 1207. 

633. |—The ct. now declared their 
opinions, that the conviction was bad, & for this 
reason, because it orders, that deft. shall lay in 
custody, till he pays, what shall be found due 
upon the account, & it does not appear, what that 
sum may be, so that this may be a commitment 
for life. They said, it was true indeed, the words 
of the conviction were, that he should be com- 
mitted, till he accounted & should pay the money, 
that should be due; but by being bad in part it 
is bad in the whole.—R. v. CATTERALL (1731), 
Fitz-G. 266; 2 Stra. 900; 1 Barn. K. B. 442; 


04 E. R. 207. 
Annotation :-—Refd. R. v. Hartington Middle Quarter (1855), 
3 W. RR, 285. 


634. ee Informal conviction being for 
trading as a hawker, etc. 

All the convictions should have precise certainty 
in them, though the deft. here is convicted of 
being a hawker, yet it is neither averred, nor 

roved, that he was one (WiLMoT, J.).—R. v. 
ler Mea 1 Burr. 609; 2 Keny. 317; 97 


Annotations :—Mentd. Manson v. Hope (1862), 31 L. J. M. C. 
191; Holland v. Hall (1902), 46 Sol. Jo. 319. 


635. -]}— When the legislature in its lan- 
guage comprehends divers offences under general 
terms, it is not enough to follow in a conviction 
the words of the statute, but it is necessary to 
state what particular Act prohibited has heen 
aaa v. JAMES (1784), Cald. Mag. Cas. 
Annotation :—Mentd. R. v. Rowlands (1851), 21 L. J. M. C. 


636. .]|—The costs to be paid by offenders 
under 50 Geo. 3, c. 48, must be ascertained by the 
conviction or it is bad.—Ha2 p. PAYNE (1824), 
2L. J. 0.8. K. B. 120; sub nom. R. v. PAYNE, 4 
Dow. & Ry. K. B. 72; 2 Dow. & Ry. M. C. 169. 

637. -} — The conviction leaves it doubtful 
whether deft. be proceeded against for being on 
board the vessel within the port, or within one 
league of the coast of the United Kingdom. It 
is true that he might be charged under both clauses 
at the same time; but a party ought distinctly 
to know what offence is insisted on against him 
(Lorp DENMAN, C.J.).—R. v. PEREIRA (1834), 2 
Ad. & El. 875; 111 E. R. 145. 

Annotation :—Retd. Wray v. Toke (1848), 12 Jur. 936. 

638. -|—Where a conviction has been filed 
of record at the sessions in support of a commit- 
ment a second conviction filed subsequently for 




















MAGISTRATES. 


action against the magistrates, if nothing has taken 
place equivalent to quashing the first conviction. 

Where an Act of Parliament gives summary 
proceedings for various offences, a conviction, 
though formally drawn, will not support a commit- 
ment, if it leaves it uncertain under which sect. 
of the Act the conviction actually took place.— 
CHARTER v. GREAME (1849), 13 Q. B. 216; 3 New 
Mag. Cas. 106; 3 New Sess. Cas. 382; 18 L. J. 
M.C. 73; 12. 7T. 0.8. 471; 13 J. P. 282; 18 
Jur. 208; 116 HB. BR. 12465. 


Annotations :-—Refd. Fuller v. Brown (1849), 3 Now Mag. 
Cas, 172; Exp. Austin (1880), 50 L. J. M. C. 8. 

639. Sufficiency of— Information under one 
statute—Conviction under another.]—Resp. laid an 
information before a justice that a house was 
‘‘ kept or used as a common gaming house ” within 
Gaming Act, 1845 (c. 109), & thereupon the justice 
granted a warrant under which applt. was arrested 
at the house in question. He was brought before 
two justices, & charged under Betting Act, 1853 
(c. 119), 5. 8 as ‘‘ the person,” who “ having the 
management of a room” in the house, used it 
‘for the purpose of betting with persons resorting 
thereto.” o information was laid, nor was any 
summons issued, under the last-named statute ; 
& applt. did not waive this omission. The charge 
having been heard he was convicted, & a penalty 
was imposed :—Held: the conviction was wrong, 
& must be quashed.—BLAKE v. BEECH (1876), 1 
Ex. D. 320; 45 L. J. M. C. 111; 34 L. T. 764; 
40 J. P. 678, D. C.3; subsequent proceedings (1877), 
2 Ex. D. 335, C. A. 

Annotations :-—Refd. R. v. Hughes ere) 4Q. B. D. 614; 
R. v. Paget ae 8 Q. B.D. 151; RB. v. D’EFyncourt 
sae 21 Q. B. D. 109; Scaman v. Burley, [1896] ek B. 

44; R. v. Garrett-Pegge, Hz p. Brown, [1911] 1 K. B. 

880; Conn v. Turnbull (1925), 89 J. bP. Jo. 300. 


(2d) Duplicity. 

640. More than one offence charged — Convic- 
tion as for one offence.|—It. v. Satomons, No. 372, 
ante. 

641. Commission of offence in alternative.|— 
A conviction, stating an offence to have been 
committed in the alternative, is bad.—R. v. 
SADLER (1787), 2 Chit. 519. 


Annotations :—Refd. Cotterill v. Lempriere 
Q. B. D. 634; Laxton v. Jefferics (1893), 58 J. 


642. .|—An alternative charge in a con- 
viction is bad.—Hz p. PAIN (1826), 5 B. & C. 251; 
108 E. R. 94; sub nom. R. v. Pain, 7 Dow. & Ry. 
K. B. 678; 3 Dow. & Ry. M. C. 516. 


ote 24 
. 318. 





Annotations :—Apld.. Cotterill  v. erupts (1890), 24 
Q. B. D. 634. Refd. It. v. Morley (1826), 4 Dow. & Ry. 
M. C. 109; R. v. Garrett-Pegge, Hx p. Brown, [1911] 1 


K. B. 880. 
648. Two offences charged—Arising out of one 


the same offence is admissible in evidence in an! act.|—Appct. was summoned under Motor Car 


offence.—R. v. Hoaearp (1870), 30 
U. CO. R. 152.— CAN. 


c. Several offences charged—General 
conviction bad for_uncertainty.}—l. v. 
STEVENS (1847), 3 Kerr, 356.—CAN. 


d. ——~ ——-.]— R. v CLENNAN 
(1880), 8 P. R. 418.—CAN. 


eeteeeee 


lL. Place of 





k. -+—-Re Kerary, R. v. BLam ; ARTHUR (1880), 1 N. Z L. R. 154 
(1884), 24 N. B. BR. 74.—CAN. (S. C.).—N.Z,. 


offence.J— A  convic- 
tion is bad on its face for uncertainty 
if it does not name a place where the 
offence was committed.—R. v. 
(1887), 12 P. R. 24.—CAN., 
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p. More than one offence charged— 
One defendanit.}— Any number of 
charges for offences against Customs’ 
Act may be included in the one pro- 


CYR 


offence. J-— 


°.——- ——.)—R. »v. Roacw m. Time d: Peg of 
(1914), 26 O. W. R. 564; 6 0. W. N. R. v. MyERS (1903), 23 ©. L. T. 286; | ceeding against the same offender,— 
830; 19 D.L. R. 362; 23 Can. Crim. | 64 4 R. 120; 4 0. W. RB. 683.— JACKMAN v. Kassur (1905), 9 Nid. 
e —CAN. s . ° vile. ° 
; ‘ not ficient de- 6411. Commissi in alter- 
i. General conviction permis- ered ne conviction” is aya for 41 1. Commission of offence in alter 
. poate ° t e e ° e ‘J 
sible When offences _ const a8 | uncertainty, where it does not 660 Ona v. GIBBON (1898), 29 0. R 


rued 
ee sare ee: }-R. (Pat- 
v. YRONE 7 
I. R. 162.—IR. pias 


eet 





: When offences are ) 218 
COUNT LON po iciy ag EROWN) 8. 
. L. T. 170.—IR. cess caaa 

h. Time of offence.}—R. v. - 
LACE (1883), 4 0. R. 13) SAN, are 


where it 


sufficiently set out the offence of which 


the accused is soo IN THOMP- 


SON a (189 
o. Fine & costs not distinguished. — 


ing their respective amounts.—R. 


641 fi. ——-.}+—STENHOUSEH v. DYKES, 
[1908) 8. C. (J.) 61.— SCOT. 
i. ——.}—VAUGHAN v. SMITH, 


13 N. 4. L. R. 641 fil. 
[1919) 8. C. (J.) 9.—SCOT. 


A int q. Time of offence.}-Fz p. WIL- 
pontine Je) pad for uncetaaey | ciams Ap00). 0 8 BON a WL 
including costs, without diatinguich: | 26 N. 8. W. W. N. 9.—AUS. 
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Act, 1908 (c. 36), s. 1, for, & convicted of, drivin 
a motor car on a highway ‘‘ recklessly & at a spee 
which was dangerous to the public, having regard 
to all the circumstances of the case, including the 
nature, condition & use of the highway, & to the 
amount of traffic which actually was at the time, 
or might reasonably have been expected to be, on 
the highway ”’ :—Held: as the driving of the car 
was one indivisible act which might constitute 
both the offences charged, the conviction was not 
bad for duplicity.—R. v. Jonrs, Ex p. THOMAS, 
{1921] 1 K. B. 632; 90 L. J. K. B. 648; 124 
L. T. 668; 85 J. P. 112; 37 T. L. R. 299; 19 
L. G. R. 354 ; 26 Cox, C. C. 706, D. C. 

Cruelty to animals.|—See ANIMALS, Vol. II., 
pp. 291, 292, Nos. 621-623. 


(e) Where Joint Defendants. 


644. Joint trial—Separate convictions.]|— Where 
there are several charges against several defts., 
but the evidence against them all is the same, 
& they are all tried at the same time, & each 
is separately convicted, no objection having been 
raised at the time by defts. to this course of 
proceeds: such convictions cannot afterwards 

e objected to upon the ground that each deft. 
should have been tried separately.—R. v. BIGGINS 
(1862), 5 L. T. 605; sub nom. R. v. LIPSCOMBE, 
Ex p. BiGGins, 28 J. P. 244. 

Annotations :—Refd. R. v. Glamorganshire JJ. (1889), 5 

T. L. R. 636; Re Appln. for Maude. ae Brighton 

» 622. 

Shere 4 _...... ... persons are 
jointly engaged in an unlawful act they may be 
severally convicted thereof.--MAYHEW v. WARD- 
LEY (1863), 14 C. B. N.S. 550; 2 New Rep. 325 ; 
8 L. T. 504; 143 KE. R. 561. 

Annotations :—Refd. ht. v. Littlechild, RK. v. Heslop (1871), 

a aoe a 293. Mentd. Pratt v. Martin (1911), 27 


646. Joint conviction.] — Justices Protec- 
tion Act, 1848 (c. 44), s. 5, which prescribes that 
if a justice shall refuse to do any act relating to 
his office, he may be directed by rule of ct. to do 
it, does not authorise the ct. to order justices to 
draw up one joint conviction instead of two 
separate convictions against each of two persons 
against whom a joint information has been laid, 
& heard & determined by the justices.—Re CLEE 
& OSBORNE (1852), 21 L. J. M. C. 112; sub nom. 
Kx p. CLEE & OSBORNE, Bail Ct. Cas. 31. 
Annotation :—Refd. R. v. Littlechild, R. v. Heslop (1871), 

40 L. J. M. C. 137. 

647. .|—S. managed his father’s 
farm, his father being an invalid, & while working 
in a field, part of the farm, forbade P., E. & others, 
who were out with the T. Foxhounds in pursuit 
of a fox, from entering that field. P. insisting upon 
riding into the field, S. turned his horse back. 
P. & KE. then committed an assault upon S. for 
which they were summoned by S. before the jus- 
tices & jointly charged in the information. The 
justices refused to allow P. & E. to sever their 
defence so that they might give evidence for each 
other, & convicted them both:—Held: such 
conviction was right.—PAUL v. SUMMERHAYES 
(1878),4Q.B.D.9; 48L.J3.M.C. 33; 39 L. T. 














the drawin 


Power, [1925] 
be amende 


v. POWER, Hz £, 
St. R. Qd. 202; 19 Q. J. P. 85.—AUS. 


up of a conviction may 
& a substituted conviction 
returned by the convicting justice.— 
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574; 43 J. P. 188; 27 W. KR. 215; 14 Cox, C. 0. 


202, D. C. 
anon :-—Mentd. Calvert v. Gosling (1884), 5 T. L. R. 


648. Joint conviction—No allocation of penalty.] 
—Defts. were convicted for selling hides not being 
tanners, & the conviction set forth that they had 
neglected to pay the duty, by which default they 
had forfeited such a sum. Upon consideration 
of the information aforesaid, the said two justices 
had convicted said defts.in such a sum; & this 
conviction was quashed upon motion, because 
here were two informations, one against A. the 
other against B., & the conviction was joint, & 
no distinction made what each was to pay for his 
several offence. 

Conviction quashed being joint against two for 
a separate offence.—R. v. SuaAcK (1724), Sess. 
Cas. K. B. 100; 93 KE. R. 101. 

649. |—A statutory conviction of 
A. & B. for an offence several in its nature as an 
assault under 9 Geo. 4, c. 31, adjudging that they, 
the said A. & B., for their said offence do forfeit 
the sum of, etc., & in default of payment be im- 
prisoned for the space of, etc., is bad, inasmuch 
as the penalty ought to be imposed on the parties 
severally, & not jointly—MorRGAN v. BROWN 
(1836), 4 Ad. & Hl. 515; 1 Har. & W. 717; 6 
Nev. & M. K. B. 57; 3 Nev. & M. M. C. 509; 5 
L. J. M. C. 773; 111 E.R. 881. 








E. Alteration and Amendment of Conviction. 

650. Substitution of regular for irregular con- 
viction—Before filing.|—-K. was charged with open- 
ing his premises for sale of intoxicating liquors 
on Sunday within the prohibited hours, & was 
convicted, & fined £5, & also 18s. 6d. for costs. 
The conviction when drawn up contained no 
clause of distress, but ordered imprisonment in 
default of payment :—Semble: justices might 
draw up a fresh conviction containing the clause 
of distress any time before filing it with the clerk 
on the peace.—Hz p. KENYON (1881), 45 J. P. 3038, 

C 


651. After filing—& conviction quashed.] 
—Although a magistrate may alter a conviction, 
or even draw up another in a more formal & 
correct manner, according to the facts of the case, 
yet that cannot be done after the first conviction 
has been quashed either upon appeal or by this 
ct. after removal by certiorari, or after the first 
conviction has been returned to quarter sessions, 
& the party convicted discharged by this ct., by 
reason of the insufficiency of the warrant of 
commitment.—CHANEY v. PAYNE (1841), 1 Q. B. 
712; 1 Gal. & Dav. 348; 10 L. J. M. C. 114; 
6 Jur. 79; 113 E. R. 1304. 


Annotations :—Distd. Charter v. Greamo (1849), 13 Q. 
216. -Refd. Fuller v. Brown (1849), 3 New Mag. Cas. 


172. 
652. After removal by certiorari.) — 
CHANEY v. PAYNE, No. 651, ante. 

6538. After discharge of party convicted— 
Insufficient warrant of commitment.|—CHANEY v. 
PAYNE, No. 651, ante. 

654. Amendment—Where warranted by facts.] 
—R. v. BARKER, No. 172, ante. 














proved clearly that sufficient grounds 
were proved before the ct. below, on 
which that ct. would have been justified 





one a op nes eh eo me gomction | R.'y. BEAUDRY (1892), Q. R. 28. C. | in drawing up the order free from 
Wisox (1903), 5 B. (Ct. of Sess.) 88, J. | 175.—CAN. defect.— WATSON _v. RYAN (1892), 18 
~-6C0T. b. ——. RR. v. O’BRIEN, Er Dp. V. L. R. 198.—AUS. 

GREY (1906), 37 N. B. R. 604.—CAN. 654 il. can, eee 


dtution of da, eed for irre- | by facts. 


a. Subst 
gular conviction.}—An informality in 


Amendment— 
The ct. will not exercise its 
power of amendment unless 


date, & place may be cured by amend- 
ment, upon the facts in evidence.— 


AAQ2 


it be 
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655. ——- ——.]—CHANEY v. PAYNE, No. 651, 
7856. —__— -~——.J—A conviction under 5 & 6 
Vict. c. 100, ss. 7 & 8, for exposing to sale an article 
of manufacture to which a registered design had 
been applied, did not state that deft. had received 
knowledge that the consent of the proprietor had 
not been given to such application. 

The conviction & depositions taken before the 
magistrate were removed into this ct. by certvorart. 
The depositions left it uncertain whether it had 
been proved before the magistrate that deft. had 
received the notice required by the statute, or only 
notice that the proprietor had not consented to 
the exposure of the article for sale; but it was 
stated in the affidavits that a sufficient notice was, 
in fact, proved before the magistrate :—Held: 
the conviction was bad; & there were no satis- 
factory materials to enable the ct. to amend the 
conviction under Quarter Sessions Act, 1849 
(c. 45), 8. 7.—R. v. WELCH (1851), 17 L. T. O. 8S. 
105; 15 J. P. 338. 

657. —— Subsequent action against 
justices.|—Magistrates having convicted a party 
under the Highway Act, 1835 (c. 50), they drew 
up a conviction & returned it to the clerk of the 
peace, & on an action being brought against them, 
they put in the conviction returned to the clerk 
of the peace, which was open to some formal 
objections, & also another conviction drawn up 
afterwards in a more formal shape :—Semble : 
there was no impropriety in this course of pro- 
ceeding, provided the latter conviction was accord- 
ing to the truth & supported by the facts of the 
case.—-SELWOOD v. Mount (1839), 9 C. & P. 75, 
N. P.; subsequent proceedings, sub nom. SELL- 
woop v. Mount (1841), 1 Q. B. 726. 


Annotations :-—Refd. Chaney v. Payne Gse1), 1 Q. B. 712. 
Mentd. Lock v. Sellwood (1841), 1 Q. B. 736; KR. v. Long 
(1841), 1 Q. B. 740; R. vw. West Riding, Yorkshire JJ. 
(1843), 1 L. T. O. S. 317; R. v. Belton (1848), 12 J. P. 
232; Leary v. Patrick (1850), 15 Q. B. 266; Re Tryddyn 
Surveyors of Highways, Hz p. Harrison (1854), 23 L. J. 

3. 45; FWrecinan v. Read pee 9C. B. N.S. 301; 





M. © 
hk. v. Winder, (1900] 2 Q. B. 666. 


658. After conviction quashed.|—CHANEY 
v. PAYNE, No. 651, ante. 

659. After removal by certiorari.] — 
CHANEY v. PAYNE, No. 651, ante. 

660. -.|—A conviction under the 
Master & Servants Acts, is a judgment which 
may be amended under Quarter Sessions Act, 
1849 (c. 45), 8s. 7,on being brought up by certiorari ; 
& if so amended, the rule to quash will be dis- 
charged without costs, unless there be some real 
grievance.—R. v. Biacins (1862), 6 L. T. 713; 
26 J. P. 4375; previous proceedings, 5 L. T. 605. 
anna :—Mentd. R. v. Mackenzio (1892), 36 Sol. Jo. 














MAGISTRATES. 


661. ——_- ———.]—Where the justices on show- 
ing cause against a rule for a certiorari to bring 
up an informal conviction to be quashed, return 
a formal conviction drawn up after the rule has 
been obtained & after the ori conviction has 
been returned to the clerk of the peace & filed, 
the ct. will, nevertheless, make the rule absolute. 


A. was convicted by justices of an offence 
against the laws of a certain several fishery, but 
the conviction did not state that the offence was 
committed by A. knowingly, so as to bring him 
within the statute. <A. obtained a rule nisi for a 
certiorart to bring up the conviction to have it 
quashed, whereupon, although the conviction had 
been returned to the clerk of the eet & filed by 
him, the justices drew up a fresh conviction, in 
which the word knowingly was inserted, & this 
fresh conviction was returned as an answer to 
the rule :—Held: under these circumstances, the 
rule for a certiorari must be made absolute.—£« p. 
AUSTIN (1880), 50 L. J. M.C. 8; 44 L. T. 102; 45 
J.P. 302, D.C. 

Annotation :-—Mentd. Ex yp. Kenyon (1881), 45 J. P. 303. 


662. .|—Appct. was charged before 
justices with selling milk on two different dates 
above the price fixed by the Food Controller. 
The justices intended to convict for one offence 
only, in order to avoid the objection of duplicity 
of charges in the information. The conviction 
was drawn up by mistake for the two offences. 
A rule nisi for a writ of certiorari to quash the con- 
viction having been obtained :—Held: the rule 
should be made absolute, but on the return to 
the writ the ct. would have power, under Quarter 
Sessions Act, 1849 (c. 45), s. 7, to amend the mis- 
take in drawing up the conviction.—R. v. Woop, 
Ez p. FARWELL (1918), 87 lL. J. K. B. 9183 119 
L. T. 48; 82 J. P. 268; 62 Sol. Jo. 623; 26 Cox, 
C. C. 270, D. C. 

663. After party convicted discharged— 
Insufficient warrant of commitment.]—CHANEY v. 
PAYNE, No. 651, ante. 

664. ——— On rule for habeas corpus.|—E2 ». 
oe (1858), 31 L. T. O. S. 215; 22 J. P. Jo. 











665. By quarter sessions on appeal.|— 
W. was convicted by justices for sending a diseased 
cow by railway, & fined £20, & the clerk in drawing 
up conviction inserted a clause that in default of 
conviction W. would be imprisoned for three 
months. W. appealed to quarter sessions, the 
grounds of appeal being that the justices had 
no power to order imprisonment for more than 
two months, & resps. asked the quarter sessions 
to amend the conviction, & insert two months, 
which was done :—Held: the quarter sessions 
under Quarter Sessions Act, 1849 (c. 45), s. 7, if 
satisfied that the word three had been inserted by 








R. v. Myers (1903), 23 C. L. T. 286; 
60. L. R.120; 20. W. R. 533.—CAN. 
654 iii. -}+—-A magistrate 
assuming that he has a right to amend 
a conviction, must in order to make the 
said amendment, have before 
evidence which would justify an 
amendment.—Re WATCHMAN (1914), 
30 W. L. R. 534 5 7 W. W.R. 880; 23 
ar aa Cas. 362; 20 D. L. R. 201. 


rate f 








Cas. 284.—CAN 





.—_—— 


—— Striki 








654 iv. J—A magist 
cannot without having the parties 


—For uncerlainty of place of offence.) 
—R. v. SHATFORD (1918), 51 N. S. BR. 
322; 38 D. L. R. 366; 28 Can. Crim. 


d. —— —— For duplicity.)—R. 
v. KENNY (1921), 64 D. L. R. 407; 36 
Can. Crim. Cas. 333.—CAN. 


for 
tence.J—R. v. DAIGNAULT (1916), 34 
W.L. R. 2213 10 W. W. R. 374.—CAN. 
: out invalid part.) 
—Re Cook (1910), 7 
CAN. 


quashed on appeal or certiorari, or its 
invalidity been otherwise ascertain 

by the decision of a superior ct.—R. v, 
peat ee p. JONES (1887), 13 V. L. R. 


k. ——- Where bad for duplicity. 
ae oe (1909), 9 gs” R. Ki 
én we gen- AUS. ry 26 N. 8. ° W. N. %.— 
1. —— Discretion exclusive to the 
justice.}—Semble: the ct. will not 
amend a conviction when by so do 


EH. L. R. 541.— | it has to exercise a discretion eonhacl 





before him & without the opportunity to the justice.—R. v. CHAREST ; 
of their being heard, make a substituted g. aN Eo eee v. CHESSON, | DAIGLE (1906), 37 N. B. R. loa % 
conviction, wot amend a defective [1926] N. Z.L. R. 626.—N.Z, BE. L. R. 12.—CAN, , 
conviction, out having the evidence h. —— Before conviction quashed m. B ermission tri 
Chore). 48 Ye 6 n yoo r” CAN’ ‘ENS | on appeal or cerliorari.}—Orders made pe }~In an ne peal from oF hs 
, 7 Be at — ea . | by Justices may be amended at any | viction for selling liquor, the judge who 
co. ——— After removal by certiorari | time before the conviction has been | tried the cause bas power to allow the 


Part VIII.—Procepure UnpER SuMMARY JURISDICTION. 


mistake, had power to direct the amendment.— 
R. v. WALKER (1881), 45 J. P. 683, D. O. 


Annotation :—Mentd. R. v. Slade, Ex p. Saunders, KR. »v. 
London JJ., Kx p. Saunders (1895), 64 L. J. M. C. 273. i 


666. - —.J—On a conviction for wilfully 
& knowingly acting contrary to an order to close 
certain premises as unfit for human habitation 
the magistrate inflicted a fine of a shilling a day 
for the whole period during which the offence had 
continued, 193 days:—Held: the conviction 
could not be amended under Quarter Sessions 
Act, 1849 (c. 45), 8. 7, since the mistake was not 
one made in drawing up the conviction, but a 
mistake of law.—R. v. SLADE, Ex p. SAUNDERS, 
[1895] 2 Q. B. 247; 64 L. J. M. C. 232; 73 L. T. 
343; 59 J. P. 471; 39 Sol. Jo. 625; 18 Cox, C. C. 
176; 15 R. 499, D. C.; previous proceedings, 64 
L. oes C. ee D C. 

Annotations :—Reld. It. v. Struve, etc. Gla ; 

1895), 59 J. P. 584; Chepstow Rloctrio Light & Power 

o. v. Chepstow Gas & Coke Consumers’ Co., [1905] 1 


667. ——— Striking out invalid part.]—Cuep- 
stow ELECTRIC LIGHT & POWER Co. v. CHEPSTOW 
Gas & COKE CONSUMERS’ Co., No. 631, ante. 

668. Direction to justices to affix seal.]— 
Where justices omitted to affix their seals to a 
conviction, as required by Summary Jurisdiction 
Act, 1848 (c. 43), 8s. 14, & an application was 
made for a writ of certiorari to bring up & quash 
the conviction upon the ground that it was bad 
in form :—Held: the ct. had power under Quarter 
Sessions Act, 1849 (c. 45),s. 7, to direct the justices 
to affix their seals to the conviction, notwithstand- 
ing that it had been filed with the clerk of the 
peace.—R. v. TABRUM, Hx p. DasH (1907), 97 
L. T. 551; 71 J. P. 325; 23 T. L. R. 474; 21 
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669. Reversal—Change of opinion on the bench 
—Conviction not drawn up.|—-A landlord, who on 
letting a farm verbally has reserved the game to 
himself, has thereby a sufficient authority to give 
leave to a person to kill game on such farm to 
prevent any such person from being a trespasser 
thereon in pursuit of game within the meaning 
of Game Act, 1831 (c. 32), s. 30. 

r a conviction by two justices under such 
sect., & before any formal conviction had been 
drawn up, one of such justices changed his mind, 
& together with a third justice who had not 
heard the case, but without the concurrence of 
the other justice who had convicted, reversed such 
conviction :—Held: such reversal was irregular, 
but as no conviction had been drawn up there 
was no good conviction existing, & the whole 
proceeding was a miscarriage.—JONES v. WIL- 
LIAMS (1877), 46 L. J. M. C. 270; 36 LL. T. 559; 
41 J. P. 614. 


Annetahon :—Consd. Bagge v. Colquhoun, [1904] 1 K. B. 
Ode 


I’. Return of Conviction. 


See Summary Jurisdiction Act, 1848 (c. 48), 
s. 14; Summary Jurisdiction Act, 1879 (c. 49), 
s.27; Summary Jurisdiction Rules 1915, r. 53. 

670. Duty of justices—To make return to 
quarter sessions.|—Upon a certiorari to remove a 
conviction by a justice of peace on 16 Geo. 8, 
c. 30, a return that the record is returned to the 
sessions, & that a copy is annexed to the writ, is 
sufficient. Justices ought in all cases to return 
convictions to the sessions, whether an appeal 
lies or not.—It. v. Eaton (1787), 2 Term Rep. 
285; 100 E. R. 155. 


Cox, C. ©. 529, D. C. 


Annotation :-—-Mentd. R. v. Hammick, Ez p. Murdock (1918), 


87 L. J. K. B. 846. 


conviction to be amended.—TAaAYLor v. 
MARSHALL (1856), 2 Thom. 10.—CAN. 

n. After adjudication. |—Justices 
have no power after their adjudication 
to add to or vary their judgment.— 
Re WuHitr, R. v. PERLEY & HarRrr 
(1885), 25 N. B. R. 43.—CAN. 

0. Before return of certiorari.) 
— A magistrate may amend his con- 
viction at any time before the return 
of the certiorari.—R. v. MCCARTY 
(1886), 11 O. R. 657.—CAN. 

Pp. For defect in form.) — 
Ex p. TAUGHEY (1889), 28 N. B. KR. 
656.-——CAN, 











q. To bring sentence into 
conformity with statute.)—R. v. POWER 
(1908), 6 BE. L. R. 412; 43 N.S. RR. 
235; 14 Can. Crim. Cas. 264.—CAN. 

Yr. Where bad for want of 
jurisdiction.}—In the case of an 
offence over which a magistrate has 
not jurisdiction on summary conviction 
the conviction must be quashed & 
cannot be amended.—R. v. DuGASs, 
Ex p. AYLWARD (1915), 43 N. B. R. 
443.—CAN. 

669i. Reversal—Change of opinion 
on the bench—Conviction not drawn up.) 
—Until a conviction is drawn up for- 
mally a justice has a locus penitentia 
& mayo ange his opinion of the case. 
Seu (1909), 9 Nfid. L. R. 410. 


PART VIII. SECT. 5, SUB-SECT. 1.—F. 


670i. Duty of justices—To make 
return to quarter sessims.|—SPILLANE 
v. WILTON (1853), 4 C. P. 236.—CAN. 


670 il. .}—If on account of 
the illegality of the conviction the fine 
has not been levied a return should be 
made explaining the circumstances.— 
O’REILLY o. ALLAN (1854), 11 U. C. R. 


411.—OAN. 
670 fii. ——.}~—The fact of deft. 

















671. —— 


having appealed, & the fine not having 
been collected, forms no excuse for 
not ret &® conviction.—KELLY 
v. COWAN (1859), 18 U. C. R. 104.— 
CAN. 

670 iv. ——~.]}—-KEENAHAN 1. 
oan (1863), 22 U. C. R. 626.— 





670 v. ——- ———.]—— OLLARD___v, 
OWENS (1870), 29 U. C. R. 515.—CAN, 

670 vi. ——.]— LORD v. TURNER 
(1870), 2 Han. 13.—CAN. 

t. Whether justices jointly 
liable for default.j)— Justices before 
whom a conviction is made, are not 
jointly liable for not returning the same. 
—METCALF v. REEVE (1852), 9 U.C. I. 


263.—CAN. 

a. Penalty for default.j\— 

A conviction of two or more justices 
of the peace being appealed from did 
not relieve them from the penalty 
attached to the duty of making 
immediate rcturn.—MURPHY v. HAR- 
VEY (1860), 9 C. P. 528.—CAN. 
‘ -]}—The neglect of 
a justice to return a conviction made 
by him as prescribed, renders him 
liable to a separate penalty for cach 
conviction not returned, & not merecly 
to one penalty for not making a general 
return of such convictions.— DARRAGH 
age (1875), 25 C. P. 529.— 
C 


























6. —- —— Police magistrate 
specially exempt.J—A police magistrate, 
acting ex officio as justice need not 
make a return as therein required to 
the clerk of the peace. He is exempt 
from this duty whether he is acting as 
police magistrate or ex officio as justice. 
—HunT v. SHAVER (1895), 22 A. R. 
202.—CAN. 


d. —— —— Default no ground for 


hing conviction.}—R. v. FEDDER, 
f1920) 48 O. L. R. 341; 35 Can. Crim. 





-|—(1) Justices of the peace 


are bound by Summary Jurisdiction Act, 1848 


Cas. 108.—CAN. 

e. To make return to county 
court.|—In New Brunswick convictions 
should be returned to the county ct. 
of the county in which they are made. 
—WARD v. REED (1882), 22 N. B. R. 
279.—CAN., 

f. Power to return second = con- 
viction—W here firat defective. |—Semble : 
after a first. conviction has been 
returned to quarter sessions & filed, 
the justice, if he thinks it defoctive, 
may file a second.—WILSON Vv. GRAY- 
BIEL (1847), 5 U. C. R. 227.—-CAN. 

g. Sufficiency of return — Deletion 
of entry with explanition.J-—BALL v. 
cae (1859), 18 U. C. R. 100.— 





h. Convictions returnable.}—An order 
for the payment of moncy is not 
a conviction which it is necessary to 
return to the sessions.—RANNEY v. 
JONES (1862), 21 U. C. R. 370.—CAN. 

k. Orders for payment to 
inland revenue—Because not mere orders 
for payment of money.}—--MAaY_ vw. 
MIDDLETON (1878), 3 A. KR. 207.— CAN. 


l. Meaning of immediute return.] 
—The word ‘immediate ’’ should be 
construed to mean within a reasonable 
time.—MCLELLAN v. BROWN (1862), 12 
C. P. 542.—CAN. 

m. .J— Where the magistrates 
withheld the return until fourteen 
days aftor the conviction expect to 
receive the fine every day, & intending 
to return it with the conviction, the 
jury having been directed to find 
whother this was not ‘‘ reasonably 
immediate’ returned a verdict for 
the magistrates, & this was upheld.— 
LONGEWAY v. AVISON (1885), 8 O. R. 
357.—CAN. 

aa. Time for return.|—CORSANT 2. 
TAYLOR (1874), 23 ©. P. 607.--CAN. 


—— Must be immediate.]— 
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Sect. 5.— Judgment: Sub-sect. 1, F. & G.; sub-sect. | 


2,.A.& B.; sub-sect. 3, A. (a).] 


(c. 43), s. 14, to lodge with the clerk of the peace 
all summary convictions which take place before 
them, in order that the same may be filed among 
the records of the quarter sessions.—(2) A man- 
damus does not lie to their clerk for this purpose, 
even though he may have received the fees for 
drawing up such convictions allowed under Sum- 
mary Jurisdiction Act, 1848 (c. 43), s. 80.— 
Ex p. HaywarpD (1863), 3 B. & 8. 546; 32 L. J. 
M. ©. 89; 27 J. P. 102; 9 Jur. N. S. 820; 122 
Ee. R. 206; sub nom. Re PRALL, Ex p. HAYWARD, 
11 W. R. 259. 

672. ——.]—Summary convictions before 
justices should, under the provisions of Summary 
Jurisdiction Act, 1848 (c. 43), s. 14, be filed, by 
the clerk to the justices, amongst the records of 
the ct. of general quarter sessions.—Ex p. 
oe CLERK OF THE PEACE (1868), 7 L. T. 
622. 





G. Right of Defendant to Copy. 


673. Defendant entitled to.])—The justice ought 
to have given deft. a copy of the conviction ; 
for it was a record & deft. was entitled to it 
(Yates, J.).—R. v. MIDLAM (1765), 3 Burr. 1720 ; 
97 BK. R. 1064. 

674, ——— Mandamus to justices refusing copy.] 
—Iir p. HUNTLEY (1869), 33 J. P. Jo. 775. 


SUB-SECT. 2.—ORDERS OF JUSTICES. 
A. In General. 


See Summary Jurisdiction Act, 1848 (c. 43), 
s. 14; Summary Jurisdiction Rules, 1915, r. 53. 

675. Signature of justices—Necessity for.]— 
R. v. FLINTSHIRE JJ., No. 1522, post. 

676. .|—It is not necessary that an 
order of justices should be sealed with wax. An 
impression made in ink with a wooden block, in 
the usual place of a seal, is sufficient, when the 
document purports to be given under the hands 
& seals of the justices, & is in fact signed & de- 
livered by them.—R. v. St. PAUL, COVENT GARDEN 
(INHABITANTS) (1845), 7 Q. B. 232; 1 New Mag. 
Cas. 202; 1 New Sess. Cas. 617; 14 L. J. M. C. 
109; 9J.P. 441; 9 Jur. 442; 115 BE. R. 476. 
Annotations :—Refd. I. v. St. Anne, Westminster ee 7 

0), 


Q. B. 241; Headington Grdns. v. Ipswich Grdns. (18 


295 Q. B. D. 143. Mentd. In the Good 
3 New Rep. 691 oods of Morley (1864), 


77. Seal—Sufficiency of.|—R. v. St. Pavt, 
COVENT GARDEN (INHABITANTS), No. 676, ante. 
678. Must show jurisdiction.|}—R. v. HuLcotTr 
(INHABITANTS) (1796), 6 Term Rep. 583; 101 
E. R. 716. sci 
Annotations :— » Lowt - 
113. Apld. TR. ». All Sainte, Bouthamcton (ese 


ATWOOD v. Rosser (1880), 30 C. P. 
628.—CAN. eae 











: During hearing of appeal.) FR. v. 
—A conviction ma be. ware i 62.—CAN 
proved at any time during the hearin 
of an appeal therefrom to the genera CouNTY 
sessions, or, in the discretion of the I. R. 318 
foe ae oven a an adjournment 

udgment.—Re RyerR & PLows 
(1881), 46 U. C. R. 206.—OAN. 


° e 


illegally detained, 





Before hearing of appcal.] ayment of the value & 
—Harwoop v. W 
(1908), 1 Sask. L. RR. 58 CAN Ko. 1) dinobediones of such first order, must 


PART VIII. SECT. 5, SUB-SECT. 2.—A. (L.) 346.—AUS, 


within the magistrate’s jurisdiction he 
cannot make an order for destruction.— 
SURLBERT (1894), 27 N. 8S. R. 


678 ii. ——-.]— R. (M‘SwIGGAN) v. 
LONDONDERRY JJ., (1905] 2 


r. Order for delivery of property.}— 
An order for the delivery of pronerty 
& an order for the 


be made by the same Nae aaa Vv. 
OaLL, Ez p. BARBER (1877), 3 V. L. RB. 


MAGISTRATES. 


8 ° . e x a} e M 0), = 
Menta. Te ema “(183 Tan ' 698; Brook 


184 
ntd. R. v. Downshire (1886), 4 Ad. & E 
ve. Jenney (1841), 2 Q. B. 265; Taylor v. Clemson (1844), 
11 Cl. & Fin. 610. 


679. .|—We cannot intend anything to 
give the justices jurisdiction beyond what appears 
in the order (LORD ELLENBOROUGH, C.J.).— 
LOWTHER v. RADNOR (EARL) (1806), 8 Hast, 113 ; 
103 E, R. 287. 

Annotations :—Distd. Branwell v. Penneck (1827), 7 B. & O. 
536. Refd. Pike v. Carter (1825), 3 Bing. 78; Kitchen 
v. Shaw (1837), 6 Ad. & El. 729: Calder v. Helket (1840), 
2 Moo. Ind. App. 203; Taylor v. Clemson (1842), 2 Q. B. 

8; R. v. Bidwell (1847), 2 Car. & Kir, 564 ; 

v, Smith (1850), 14 Q. B. 841. Mentd, Lancaster v. 
Greaves (1829), § B. & OC. 628; Wiles v. eae eke 3 
Ad. & El. 524; Hx p. Ormerod (1844), 13 L. J. M. C, 73 ; 
Riley v. Warden (1848), 2 Exch. 59; Hz p. Gordon (1855), 
25 L. J. M. ©. 12; R. v. Gordon (1855), 19 J. P. 390; 
Pease v. Chaytor (1868), 3B. & 8. 620; He Disney, Hx p. 

Allsop (1875), 32 L. T. 433. 

680. .|—Re FuLuer, No. 697, post. 

681. Must contain adjudication.|—R. v. LUF- 
FINGTON (INHABITANTS), No. 1133, post. 

682. Justices may supersede order—%Improvi- 
dently made.]|— Justices may supersede their own 
order when improvidently made. On Aug. 20 
two justices removed a pauper from the parish 
of A. to the parish of B. On Sept. 5 the church- 
wardens of B. gave notice of a Sg to the sessions, 
to be holden on Oct. 17; on Oct. 10 the justices 
made an order, aie wiles their former order of 
removal, upon doubts of its validity, which super- 
sedeas was served on the parish officers of B., 
who treated it as a nullity, & went to the sessions, 
where the justices refused to hear the appeal; 
& now this ct. refused to grant a mandamus to 
the sessions, to enter, hear, & determine it.—R. 
v. NoRFOLK JJ. (1822), 5 B. & Ald. 484; 1 Dow. 
& Ry. K. B. 69; 1 Dow & Ry. M. C. 17; 106 
E. R. 1268. 








Same 


ld. Barons v. Luscombe (1835), 3 Ad. 
& Hl. 589. d. R. v. Middlesex JJ. (1840), 11 Ad. & 
El. 809. Refd. R. v. Alternun (1841), 10 Ad. & El. 699 ; 
R. v. West Riding of Yorkshire JJ. (1842), 2 Q. B. 705. 
683. Two orders made in error—Adoption of 

correct one.|—(1) Justices signed two orders in- 

tended to be duplicates but by mistake the order 
served upon the father ordered the mother instead 
of the father to pay one shilling & sixpence a week. 

Afterwards a correct copy of the order was drawn 

up & served upon the father :—Held: as there 

was only one order made, the service of an incor- 

rect copy of it could not vitiate the order & a 

correct copy might afterwards be drawn up, 

served & enforced. 
(2) A justice is liable to trespass, if he commit 

a person for disobedience to an order which turns 

out to be invalid.— WILKINs v. HEMSWORTH (1838), 

7 Ad. & El. 807; 3 Nev. & P. K. B. 55; 1 Will. 

Woll.& H.10; 7L. J. M.C. 28; 2 Jur. 94, 801; 

112 B. R. 674. 

Annotations :—As to (1), Gonsa. R. v. Lanyon (1872), 27 
L. T. 355. As to (2) Refd. Newbould v. Coltman (1850), 


16 L. T. O. 8. 488. Generally, Mentd. Fostor v. Dodd 
(1867), L. R. 3 Q. B. 67. 

their ma a second order for part of 
that amount, the whole amount men- 
tioned in the first order being unpaid, & 
that order not ha been acted on.— 
Re M‘NEt, Ex p. ALEXANDRA SHIRE 
ase Ce (1879), 5 V. L. R. (L.) 


a. Service—Necessity for.}—An order 
of justices, like a judgment of the ct., is 
inding without service upon a deft, in 
whose presence it has been pronounced. 
R. v. PANTON (1885), 11 V. L. R. 
503.—AUS, 


b. Validity of order—Where decision 


costs on 


; bas on case on same matter reserved. |— 
Without Tel Cie sur than fret. ll phate of ney vot pe aaet, ‘82 at tt "oseions cop 
thereon showing liquors kept for sale payment of a sum of money isnobarto _ fact t t at the time the justioes tenn 
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684. Divisibility of order—Part valid & part 
invalid.J—R. v. Fox (1753),6 Term Rep. 148, n. ; 
Say. 309; 101 E.R. 482. 


Annotations :—Refd. R. v. Price (1795), 6 Term Rep. 147; 
R. v. Martyr (1810), 13 East, 55. 


685. -]—An order of justices made 
under 5 Geo. 4, c. 70, stated ‘‘ that the justices, 
after due examination had on oath, having ad- 
judged the legal place of settlement of a pauper 
lunatic, confined in a Junatic asylum, to be in M., 
did thereby require the churchwardens & over- 
seers of M. to pay to the treasurer of the lunatic 
asylum £10 16s. due for twenty-four weeks’ 
maintenance, etc., being at the rate of 9s. per week, 
& to pay the same weekly sum during so long a 
time as the pauper should remain therein.”’ The 
edit of M. appealed against this order, & in 

heir notice of appeal described it as an order of 
settlement & maintenance :—Held: (1) as the 
parisb of M. had treated this as the order of settle- 
ment, it must be presumed that there was no other 
order, &, therefore, the words, ‘‘ having ad- 
judged,’ must be understood as words of present 
adjudication, & the order was good in this respect ; 
(2) so much of the order as was retrospective was 
bad, but it was good for the residue.—R. vw. 
MAULDEN (INHABITANTS) (1828), 8 B. & C. 78; 
2 Man. & Ry. K. B. 146; 1 Man. & Ry. M. C. 380 ; 
6L.J.O S M.C. 76; 108 EK. R. 972. 


Annotations :—-As to (1) Folld. R. v. St. Nicholas, Leicester 
(1 835), 3 Ad.& El. 79. As to (2) Folld. Jt. v. St. Nicholas, 
secicester (1835), 3 Ad. & KE). 79. Apld. R. v. Green 
(1851), 20 L. J. M C. 168. Consd. Bradford Union v. 
Wilts Clerk of the Peace (1868), L. RK. 3 Q. B. 604 


686. S. P. R. v. St. NicHo.Las, LEICESTER 
(INHABITANTS) (1835), 8 Ad. & El. 79; 4 Nev. 
& M. K. B. 624; 3 Nev. & M. M. C. 60; 41. J. 
M.C. 97; 111 E. R. 343. 

Annotution :-—Apld. R. v. Green (1851), 20 L. J, M. C. 168. 

687. ——.|—-LisTER v. HEBDEN LOCAL 
BOARD (1878), 42 J. P. 119, D.C. 

688. Substitution of valid for invalid order—Not 
after filing.|—Although, in general, a magistrate 
may draw up a conviction in proper form, after 
he has adjudicated; yet, where he makes an 
order, & delivers it out, he cannot afterwards draw 
up another in a more formal shape, & treat that 
as the order made by him on the occasion upon 
which he delivered out the first order.—R. v. 
CHESIIIRE JJ. (1833), 5 B. & Ad. 439; 2 Nev. 
& M.M.C. 25; 2 Nev. & M. K. B. 827; 2L. J. 
M.C. 95; 110 E. R. 852. 











B. Particular Orders. 

Order for destruction of dogs.|—See ANIMALS, 
Vol. IT., p. 247, Nos. 810, 311. 

Burial expenses—Person found drowned.|— 
See Buriat, Vol. VII., p. 559, No. 349. 

Order for destruction of indecent publication.|— 
See CRIMINAL LAw, Vol. XV., p. 751, No. 8095. 

Distress—Penalty for fraudulent removal to 
avoid distress.|—Sce Distress, Vol. XVIII, p. 
365, Nos. 1035-1040. 
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—— Payment of friendly societies.| — See 
FRIENDLY SOCIETIES, Vol. XXV., p. 327, No. 283. 

Public health.|—See PuBLic HEALTH. 

Other orders.|—See Titles passim. 


SuB-sECT. 3.— PUNISHMENT: 
A. Commitment and Imprisonment. 
(a) Form and Contents of Warrant. 

689. Form—Statutory form.]—-Where an Act 
of Parliament gives the form of conviction for any 
offence prohibited by the Act, that form must be 
followed: & a warrant granted on a conviction 
drawn up in any other form is illegal, & the justice 
& those acting under it are trespassers.—Goss v. 
JACKSON (1800), 3 Esp. 198, N. P. 

690 -.|—Warrants of commitment, 
convictions, & other instruments made by magis- 
trates, are sufficient, if they correspond with the 
forms given in Summary Jurisdiction Act, 1848 
(c. 43), sched. 

Criminal] Procedure Act, 1853 (c. 80), empowers 
two justices of the peace to punish, on summary 
conviction for assaults committed on females, or 
children under fourteen years, any person charged 
before them sitting at a place where the petty 
sessions are usually held :—Held: a warrant of 
commitment for such offence, in the form given 
by Summary Jurisdiction Act, 1848 (c. 43). was 
good, although it did not state that the justices 
before whom the party was charged were sitting 
at a place where petty sessions are usually held.— 
fe ALLISON (1854), 10 Exch. 561; 18 J. P. 746; 
3 W. R. 62; 156 E. R. 5613; sub nom. Ex p. 
ALLISON, 3 ©. L. R. 319; 24 L. J. M. C. 78. 

691. Contents — Description of justices.] —A 
justice need not mention in a warrant of commit- 
ment that he is ajustice. But it must appear that 
he is one on the return to an habeas corpus. Every 
act a justice does which he could not properly do 
otherwise than as justice shall be presumed to 
have been done by him as justice.—HLDERTON’S 
CASE (1703), 2 Ld. Raym. 978; 6 Mod. Rep. 
73; Holt, K. B. 590; 92 E.R. 152. 

Annotations :—Refd. R. v. Talbot Leos 11_ Mod. Rep. 

415; KR. v. Goodall (1754), Say. 129. entd. Priviledge 


] 9 

of Place (1705), 2 Salk. 546; Winter v. Miles (1809), 10 

Kast, 578; A.-G. v. Dakin (1870), L. R. 4 A. L. 338. 

692. Commitment by Lord Mayor.|— 
A commitment by a Lord Mayor of London, on 
the view of a forcible detainer, subscribed A. B. 
mayor, without adding & justice of the peace, is 
good; for by 8 Hen. 6, c. 26, all mayors are made 
justices of peace.—LAYTON’S CASE (1705), 11 

od. Rep. 46; 88 E. R. 874; sub nom. R. »v. 
LayTON, 1 Salk. 353. 
Annotations :-—Consd. R. v. Wilson (1835), 3 Ad. & El. 817. 

. R. v. Elwell (1727), 2 Ld. Raym. 1514; R. v. 
Goodhall (1754), Dunning, 25; R. v. Oakley (1832), 4 
B. & Ad. 307. 














6938. ——- ———.]—-Warrants of commitment 
are held valid, although the authority under 


the evidence they had reserved their 
decision in another case invol the 
same subject matter.—ForRBES v. NEW- 
BOULD (1898), 24 V. L. R. 176.—AUS. 

ce, Order covering more than one 
complaint.}—An order is bad if covering 
more than one matter of complaint.— 
LOHDE v. LonpsE, Ex p. LOHDE, [1916] 
St. R. Qd. 117.— AUS. 

d. Order for discharge of debtor.J— 
JONES v. FLETCHER (1860), 9 N. B. ht. 
(4 All.) 550.—CAN. 

©. Effect of.}—A_ magistrate’s order 
under 51 Vict. c. 238, 5. 2 (0.), is not 
equivalent to the final judgment of a ct. 
—Re Sims v. KELLY (1890), 20 O. R. 


291.—CAN. 

f. Order for particulars.) —On a 
preliminary hearing, a magistrate has 
power, on the application of the 
accused, to make an order for parti- 
culars.— Rt. v. Myers (Man.), (1925) 
2 W. W. R. 445.—CAN. 
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689 i. Form—Statutory form.}—When 
a party was cominitted by virtue of a 
warrant founded on 3 Geo. III., c. 29: 
—Held: inasmuch as the warrant 
followed the directions of the statute, 
it could not be objected to in form.— 


R. Vv. WALL (1832), Alec. & N. 178.— 
IR. 

689 i. ——- -——.]—— MOFFAT ¥%. 
BARNARD (1865), 24 U. C. R. 498.— 
CAN. 


g. Whether writing necessary.’ 
—A warrant may be partly written & 

artly printed.—R. v. HOLDEN (1886) 
4 Man. L. R. 579,—CAN. 


: Seal.j)— A warrant 0 
commitment upon a conviction unde 
Summary Convictions Act must b 
authenticated by the see of th 
magistrate. —R. v. HuGER (1923), 8 
B, ©. R. 157.-—CAN. 








360 


Sect. 5.—Judgment: Sub-sect. 3, A. (a) & (b) 2. 
& vu.) ree er 
ich they were granted is not therein set lorta. 
we v. Goopatt. (1754), 1 ead 122; Dunning, 

; Say. 129; 96 EH. R. 9uo. : 
apr pins Must recite conviction.}|—A commit- 
ment on Justices Commitment Act, 1743 (c. 5), 
must be a commitment in execution, & is there- 
fore bad, unless it be preceded by a conviction. 

If this were merely a commitment for safe 
custody I should have thought the commitment 
good for that purpose ;_ but if it be considered as 
2 commitment in execution it cannot be supported 
without an adjudication (ASHHURST, J .).—R. v. 
RuopEs (1791), 4 Term Rep. 220; 100 BE. R. 
984. 

— : r (1796), 6 Term Rep. 
400. Reta. she attr debe ST. (1810, 12 East, 572 ; 

Lindsay v. Leigh (1848), 17 L. J. M. C. 50. 

695. .]—A commitment in execution 
by a magistrate must state that the party has been 
convicted: setting forth that he was charged on 
oath with the offence is insufficient.—R. v. COOPER 
(1796), 6 Term Rep. 509; 101 E. R. 674. 

696. Conviction must be valid.}|— 
A warrant of commitment reciting a conviction 
must show a good conviction. It should show on 
the face of it that the witnesses for the prosecution 
were viva voce examined on oath in presence of 
prisoner as well as on the making the complaint 
or information.—R. v. CoTEsBy (1844), 3 L. T. 
O. 8S. 74. 

697. Must show jurisdiction.]|—No rule is 
more inflexible, than that, whether in a commit- 
ment, or a conviction, or order, jurisdiction must 
be made to appear (COLERIDGE, J.).—Re FULLER 
(1844), 1 New Sess. Cas. 284; sub nom. Ex p. 
FuLLER, 13 L. J. M.C. 141; 3 L. T. O. S. 207; 
sub nom. R. v. FULLER, 9 J. P. 104; 8 Jur. 604. 

698. ——— Place of adjudication—Petty sessions.} 
—Re ALLISON, No. 690, anie. 

699. Term of imprisonment./—A com- 
mitment in execution upon a penal statute ought 
to say for how long.—It. v. GREEN (1714), Fortes. 
Rep. 274; Gilb. 231; 92 KE. R. 850. 

700. Nature of imprisonment—With or 
without hard labour.|.—-Where by a statute giving 























694 i Contents— Must recite con- 
viction.|}—A warrant May be quashed 
for misreciting the conviction on which 
it issucd.—R. v. BROWNE, #2 P: 
SANDILANDS (1878), 4 V. L. R. ; 
138.—AUS. 

694 ii. .J)— Omitting to 
state the conviction of a deft. in his 
warrant of commitment will not subject 
a justice to an action for false imprison- 
ment, provided the actual conviction 


offence.— Re 


697 i. 











f REIBEN’S COMMITMENT 
(Sask.), [1919] 1 W. W. R. 648.—CAN. 


696 i. ——- —— Conviction must be k 
valid.}—EKASTMAN v. REID (1849), 6 
U.C. R. 611.—CAN., 

Must show jurisdiction. }— 
A warrant of commitment signed by 
an Indian agent, under the provisions m 
of the Indian Act, must clearly show 


that the agent had jurisdiction at the 
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justices a power to commit summarily they are 
empowered to commit the offender to prison for 
a certain period, with or without hard labour, & 
in their warrant of commitment nothing is said 
about hard labour, it is to be taken that they did 
not mean to give hard labour, & the warrant is 
not objectionable for omitting to state whether 
the imprisonment is to be with or without hard 
labour.— Ex p. THOMPSON (1860), 3 L. T. 318; 
94 J. P. 805; 6 Jur. N. S. 1247; subsequent 
proceedings, sub nom. Re THompson, 6 H. & N. 


193. 
Annotation :—Mentd. R. v. Elrington (1861), 1 B. & S. 688. 


(b) Validity of Warrant. 
i. In General. 


Proper contents.]—See Sub-sect. 3, A. (a), ante. 

701. Defective conclusion.] — NORTHAMPTON 
(Mayor & CHURCHWARDENS) CASE (1690), Carth. 
152; 90 H. R. 693. 

Annotations :—Apld. Groome v. Forrester (1816), 5 M. & 8. 
314. Gonsd. Daniell v. Philipps (1835), 1 Cr. M. & R. 
662. Refd. Yaxley’s Case (1692), Carth. 291. 

702. Number of justices committing—In excess 
of statutory authority..—CRESWICK v. ROOKSBY 
(1613), 2 Bulst. 47; 80 E. R. 948. 

Annotations :—Mentd. R. v. London (Bp.) (1743), 13 East, 
420, n.; King v. Marsack (1796), 6 Term Kep. 771. 


703. Below statutory authority.|—If a 
statute direct a commitment by two justices, a 
warrant for such purpose by one justice only is 
bad.—FRANKLYN’S CASE (1670), 1 Mod. Rep. 68 ; 
86 BE. R. 737. 

704. Want of certainty.]—— A commitment, 
stating that that deft., with force & arms made 
an assault on, etc., with intent feloniously to 
steal, take & carry away, does not charge him 
with any felony created by 7 Geo. 2, c. 2. Deft. 
was therefore bailed, the crime stated, being only, 
a misdemeanour at common law :—Semble: it is 
not necessary, that there should be the same 
certainty in a commitment as an indictment, & 
the assault being stated with a felonious intent 
to take from the person, it was sufficient (per 
CuR.).—R. v. REMNANT (1793), 5 Term Rep. 169 ; 
2 Leach, 583; Nolan, 205; 101 EF. R. 96. 

705. Nature of offence committed.|—A 
commitment in execution under Vagrancy Act, 








Ex p. SMITHEMAN (1904), 35 S C. R. 
189.—CAN. 





. Costs of commilment.}— 
DICKSON ¥. CRABB (1865), 24 U. C. R. 
494.—CAN. 


lL ———.]}—MECHIAM v. HORNE 
(1890), 20 O. IR. 267.—CAN. 
; .J—A_ warrant of 
commitment is invalid when the 
amount of the costs of conveying the 








is moved upon his defence.— WHELAN 
v. STEVENS (1825), Tay. 245.—CAN. 
694 iii. ---A warrant of 
commitment not showing any convic- 
tion is defective.—Ex p. ETTAMASS 
(1891), 2 B. C. R. 232. AN. 
694 iv. -l— Deft. was 
detained in gaol, under a warrant 
issucd on a conviction of a third offence 
against Liquor License Act, 1888, & 
amending Acts. The warrant recited 
the conviction, & the first conviction 
& the fact that, on a day mentioned 
deft. was “‘ again duly convicted ”’ :— 
Held: the warrant was good.—fR. v. 

















694 v. ——.+—-R. v. LALONDE 
(1895), 2 Terr. L. R. 281.—CAN. 

694 vi. -)}— Warrant of 
commitment by two justices of the 
Peete for contempt of ct. held bad 

ecause the warrant did not show that 
prisoner had been convicted of an 








place where the offence was com- 
mitted.—R. v. KENNEDY (1894), 10 
Man. L. R. 338.—CAN, 


697 ii. .}—An Indian agent, 
acting in a magisterial capacity, in 
commiting to gaol a person convicted 
of selling liquor to an Indian, contrary 
to the Indian Act, must show on the 
warrant of commitment, the district 
in which he is acting as Indian agent.— 
R. v. MCHUGH (1907), 7 W. L. R. 252; 
13 B. G. R. 224.—CAN. 

697 iil. ——.}—The fact must 
appear that thecommitting magistrate 
was clothed with jurisdiction to execute 
his office where the offence was com- 














mitted.—_ Re MCMURRER (1907), 2 
E. L. R. 436.—CAN. 

697 iv. ——.}—R. v. Hone LEE 
(1909), 10 W. L. R. 376; 14 B.C R. 
248.—CAN. 





699 v. Term of imprisonment. }— 
A warrant of commitment need not 
state the time from which the term of 
imprisonment shall begin to run.— 


deft. to gaol is not fixed in the instru- 
ment of endorsed thereon.—R. v. 
HINES (1909), 7 KE. L. R. 149.—CAN. 


PART VIII. yer 5, SURRECT 3.— 
702 i. Number of justices committing 


——In excess of statutory authority. J—Rh. 
v. LECONTE (1906), 11 O. L. R. 408; 





7 QO. W. R. 189; 11 Can. Crim. Cas. 
41.—CAN. 
708 i. Below statutory authority.) 


—A commitment under 31 Vict. c. 16, 
signed by one qualified justice, & by 
an alderman who has not taken the 
necessary oath, is invalid to uphold 
the detention of a prisoner confined 
under it.—R. v. BoYLE (1868), 4 P. R. 
256.—CAN. 


7041. Want of certainty.}—Re MAVER 
(1867), 4 W. W. & A’B. 213.—AUS. 

705 1. Nature of offence com- 
mitied.}—R. v. STUCKDALE (1863), 1 
Q. 8. Cc. R. 110.—AUS. 


706 ii. ——— ——.]}~—The warrant of 
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1824 (c. 83), which charged that the prisoner did 
~~ about & endeavour to procure charitable 
contributions, under a false pretence of being 
able to abstain from food for the space of five 
years & six months :—Held: bad, as not specifying 
any offence within the Act; & prisoner was 
entitled to his discharge under a writ of habeas 
corpus.——R. v. CAVANAGH (1842), 1 Dowl. N. S. 
546; 11 L. J. M. C. 77; sub nom. Re CAVANAGH, 
6 J.P. 56; 6 Jur. 220. 

706. —— .|—A commitment for perjury 
stated that the prisoner in a certain affidavit made 
& sworn to by him before C., a competent autho- 
rity by law to administer the same, did falsely, 
wickedly, & corruptly commit wilful & corrupt 
perjury :—Held: the commitment was bad, for 
that it contained no statement that the offence 
was committed in a judicial proceeding.—R. v. 
BARTLETT (1843), 1 Dow. & L. 95; 12 L. J. M. C. 
127; 7 J. P. 578; sub nom. Ex p. BARTLETT, 
1L. T. 0. S. 317; 7 Jur. 649. 

707. -|—A warrant of commitment 
being defective, the committing magistrate while 
prisoner was undergoing his sentence substituted 
another warrant, which, after reciting that G. 
had entered into a contract in writing to serve one 
J. a8 a handicraftsman, & without any lawful 
excuse had made default in entering into his 
service, stated that C., prisoner, did unlawfully 
aid, abet, counsel, & procure G. the offence in 
manner & form to commit, that is to say, C. did 
then & there, at the parish aforesaid aid, abet, 
counsel, & procure G. so as not to enter into & 
not to commence his service according to the 
contract on the same day or at any time, but 
therein wholly to make default, contrary to the 
form of the statute :—Held: (1) the substituted 
warrant might be used to support the conviction ; 
(2) the substituted warrant stated the offence 
with sufficient certainty ; it was not open to the 
objection of stating several offences, aiding, 
abetting, counselling, & procuring being one act ; 
& it was not defective for not stating that the 
prisoner knew there was no lawful excuse.—fe 
SMITH (1858), 3 H. & N. 227; 157 E. R. 455; 
sub nom. Ex p. SmitTH, 27 L. J. M. C. 186; 31 
L. T. O. S. 87; 22 J. P. 450; 6 W. R. 440. 
atoanen :—As to (1) Refd. Hz p. Vhipps (1863), 27 J. P- 


708. Date not stated.]—-A warrant of 
commitment which omits to state the day of 
the month on which it was issued is bad.—Re 
FLETCHER (1843), 1 Dow. & L. 726; 13 L. J. 
M. C.16; 8 J. P. 168; sub nom. Ex p. FLETCHER, 
2L. T. O. S. 127, 155; 8 Jur. 146. 

Annotations :—N. F. Bowdler’s Case (1848), 12 Q. B. 612. 
Refd. KR. v. Reynolds & Hodgson (1844), 13 L. J. M. C. 
65; Fletcher v. Calthrop (1845), 1 New Sess. Cas. 529; 
R. v. Bidwell (1847), 2 Car. & Kir. 564; Henderson v. 
Pregton (1888), 21 Q. B. D. 362. 

709. .|—The order [of commitment] 
is sufficiently certain if it directs the party to be 
imprisoned though it bears no date & does not 
say from what time imprisonment shall commence. 
—-BOWDLER’S Case (1848), 12 Q. B. 612; 116 
BR. R. 999 ; sub nom. Hx p. BOWDLER, Cox, M. & H. 




















commitment stated that deft. ‘‘ did 
steal a certain waggon,”’ etc., without 
alleging the absence of colour of right, 
& without yeh in any person the 
property in the waggron :—Held: the 
warrant contained a sufficiently definite 
statement of the alleged crime of theft. 


CAN. 
Pp. 





(1887), Cout. 71.—CAN. 


o. Release on bail pending appeal 
—Subsequent arrest on new warrant.) 
R. v. ARSCOTT (1885), 9 O. R. 541. 


Subsequent arrest on original 
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‘140; sub nom. Re BowWDLER, 17 L. J. Q. B. 248; 


11 L. T. O. 8S. 289; 12 J. P. 708. 
Annotations :—Refd. Braham v. Joyce (1849), 4 Exch. 487 ; 
Henderson v. Preston (1888), 21 Q. B. D. 362. 


710. Warrant founded on invalid conviction.]|— 
GROOME v. FORRESTER, No. 607, ante. 

711. Date of commencement of imprisonment 
not stated.|—BowDLER’s CASE, No. 709, ante. 

712. Variation from conviction.}—-Woop v. 
FENWICK, No. 732, post. 

713. Signature before completion — Blanks left 
as to costs.|—Defts., justices of the peace, con- 
victed pitt. in a penalty of £2 & costs, or two 
months’ imprisonment. Against this decision, 
which was given orally, pltf. gave notice of appeal, 
& immediately left the ct. A conviction & 
warrant of commitment were afterwards drawn 
up, in which blanks were left for the amount of 
costs to be inserted, & so signed by defts. The 
blanks were afterwards filled up by the magis- 
trates’ clerk, & pltf. was arrested on the warrant, 
when he, for the first time, became aware of the 
amount of costs:—Held: the signing in blank 
by defts. was a mere irregularity & not an excess 
of jurisdiction; & pltf. having brought an action 
for false imprisonment was rightly nonsuited, 
under Justices Protection Act, 1878 (c. 44), s. 1.— 
Bott v. ACKROYD (1859), 28 L. J. M. C. 207; 33 
L. T. O. S. 89; 23 J. P. 661; 5 Jur. N.S. 1053 
7 W. R. 420. 


ii. Defective Warrant Supported by Good 
Conviction. 


714. Whether defect cured.|—If a warrant of 
commitment does not show an offence over which 
the magistrate who issued it has jurisdiction, an 
action lies against him for the commitment, 
although there might have been a previous regular 
conviction.— WICKES v. CLUTTERBUCK (1825), 2 
Bing. 483; 10 Moore, C. P. 63; 3 Dow. & Ry. 
M. C. 536; 3L. J. 0.8. C. P. 67; 180 EB. R. 393. 


Annotations :—Consd. R. v. Chaney (1838), 6 Dowl. 281. 
Folld. R. v. King (1843), 13 L. J. M.C. 43. Refd. Wilkins 
v. Wright (1833), 2 Cr. & M. 191; Howard v. Gosset 
(1845), 10 Q. B. 359: Attwood v. JolitYe (1848), 3 New 
Sess. Cas. 116. 


715. |—If a warrant of commitment in 
execution manifestly defective on the face of it, 
shows that there has been a conviction, the ct. 
will not notice the defect, until the conviction is 
returned into ct.—R. v. TAYLOR (1826), 7 Dow. & 
Ry. K. B. 622; 3 Dow. & Ry. M. C. 491. 
Annotations :-—Distd. R. v. Chaney (1838), 6 Dowl. 281. 

Consd. Ze Timson (1870), L. I. 5 Exch, 257. Apld. KR. v. 

Lewes Prison, Ex p. Doyle, [1917] 2K. B. 254. 

716. .|]—In trespass for false imprison- 
ment against two magistrates, defts. gave in 
evidence a conviction under 7 & 8 Geo. 4, c. 30, 
s. 24, of pltf., for unlawfully & maliciously 
damaging, etc., a quantity of rushes, for which 
they adjudged pltf. to pay the sum of 10s. as a 
reasonable compensation, & 6s. 6d. for costs; &, 
in default of immediate payment, pltf. to be 
imprisoned for one calendar month, unless the 
said sums should be sooner paid. The warrant 
of commitment stated the offence to be, that pltf. 








rae (1917), 28 Can. Crim. Cas. 100.— 


PART VIII. SEOT. 5, SUB-SECT. 3.— 
A. (b) ii. 


414i. Whether defect cured.) — Re 
NEWTON (OTHERWISE NUGENT) (1846), 


—R. v. LEET, 20 C. L. T. 46.—CAN warrant.}—R. v. DURLIN (1912), 21 74.7. 0.8. 8.—IR. 
R. v. LAVIN (1888), 12 P. R. 642.—CAN. q. Signature o. rate—Pre- 1145. L. R. 580; 45 N.S. R. 218; 20 


n. Delay in issuing.)—Re CURLEY 


sumption of jurisdiction. }—R. v. NOLAN 


Can. Crim. Cas. 167.—-CAN. 
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ae Sub-sect. 8, A. (b) tt. & iit., 
c), (d 


unlawfully trespassed on land in the occupation 
of D., & cut down & carried away a quantity of 
rushes, for which offence he was ordered to pay 
the sum of 10s. penalty, & the gaoler was ordered 
to detain him for the space of one month, or until 
he should be delivered by the due order of law :— 
Held: the conviction sufficiently supported the 
commitment.—DANIELL v. PHILIPPS (1835), 1 
Cr. M. & R. 662; 3 Nev. & M. M.C. 112; 5 Tyr. 
293; 41L. J. M. C. 67; 149 B. R. 1246. 
Annolanienss -—Consd. Bares v. oe ae 1 £ B. 192; 
Howard v. Gosset (1845), 10 oi Sig apld., .- Tarry y, 
15 M. & W. € 7 emnene 


Newman (18 a0); 

(1846), 9 Q. B. 92; Attwood i 5 une ten 10 L. 

ere —— Conviction drawn up after warrant 
issued.|— BACKER v. SMITH, No. 733, post. 

718. No jurisdiction shown.] — Where a 
warrant of commitment recited a conviction under 
7 & 8 Geo. 4, c. 29, s. 26, alleging that deft. did 
unlawfully kill & carry away one fallow deer, the 
property of Her Majesty Queen Victoria, without 
any averment that the deer was kept in the unin- 
closed part of a forest-chase or purlieu :—Held : 
as the warrant did not recite a conviction for any 
offence over which the convicting magistrate had 
jurisdiction, it was bad, & deft. was entitled to his 
discharge.—R. v. KING (1843), 1 Dow. & L. 721; 
13 L. J. M. C. 43; 8 Jur. 2713; sub nom. Ex p. 
Kina, 2 L. T. O. 8. 164; 8 J. P. 474, 

Annotations :—Refd. Re Fletcher A ae ey 
Attwood v. Jollitfe Oe hat 392 ; 
v. Smith, [1901] 2 K. 

719. ponies of good conviction.|— 
By 1 & 2 Geo. 4, c. 118, s. 40, the penalties imposed 
by the same are directed to be distributed, one 
half to the receiver therein mentioned, & the 
other to such persons as the convicting justices 
shall direct, & it gives no appeal to the sessions. 
Where a prisoner was committed under a warrant 
of execution, which recited that he had been 
convicted, for two months, or until he paid a 
penalty of £5 for an offence under sect. 33 of the 
Act, without stating how the penalty was to be 
distributed & to whom paid; the ct. refused to 
discharge him out of custody for this objection, 
holding, that the warrant did not require the 
same certainty as a conviction, & that they were 
bound to presume there had been a legal con- 
viction to found the warrant ——R. v. ROGERS 
a ke 1 Dow. & Ry. K. B. 156; 1 Dow. & Ry. 





J. P. 168; 
Threlkeid 





Wunclaliane: -—Distd. R. ». King See 13 L. J. M. C. 43. 
efd. Re Fletcher (1843), 8 J. P. 

720. I—(1) A meee under 
6 Geo. 4, c. 125, 8. 70 (the Pilot Act), is defec- 
tive, if it does not allege the offer by a licensed 
pilot to have been made to deft., or in his presence ; 
stating the offer in the words of the Ket is in- 
sufficient. 

(2) The writ of certiorari is taken away by that 
Act, &, therefore, unless the Crown remove the 
conviction, the ct. will consider the commitment, 
although defective, as a true recital of the con- 
viction._-R. v. CHANEY (1838), 6 Dowl. 281; 
1 Will. Woll. & H. 54; 71. 5.M.C. 65; sub nom. 
Re CHANEY, 2 Jur. 80. 


Annotations :——As to (1) Folld. R. v. King (1843), 13 L. 
M. ©. 43. Refd. Chan ney, Pay fe (IAI), 1-Q. B. Ti 
_ ‘Re Peerloss (1841), 10 L. J. M. 7; Re Cavanah (1842), 








PART VIII. SECT. 5, SUB- ah 
gC: s ,SUB-SECT. 3. eee coatl 


724 1. Validity of substituted warrant.) Onaer 


—Prisoner had been committed under 


@ warrant which was defective. 
to the service on the gaoler & 
of habeas corpus 

another warrant of commitment which 
was regular: — Held: 


MAGISTRATES, 


ur. 220; Re Fletober Ves 8 J.P.168; Re Reynolds 
(Bud) 1 New Sess. Cas. Charter v. Greame 1849) 
3 Q. B. 216; Re Timson ISTO CE R. 5 Exch. 257. 


721. ——— -|—By 9 Geo. 4, c. 69, 5. 7, the 
certiorari is taken away & it is also enacted, ‘that 
no warrant of commitment shall be held void by 
reason of any defect therein, provided it be 
therein alleged that the party has been convicted 
& there be a good & valid conviction to sustain 
the same :—Held: where the conviction was 
bad on the face of it, as appeared by its recital in 
the warrant of commitment, it lay on the party 
seeking to support the commitment, by producing 
the conviction to show that there was a good & 
valid conviction, to sustain the same.—Re REY- 
NOLDS (1844), 1 Dow. & L. 846; 1 New Sess. Cas. 
51; 8 J. P. 199; sub nom. R. v. REYNOLDS & 
Hopeson, 18 L. J. M. C. 65; sub nom. Ea p. 
REYNOLDS, 2 L. T. O. S. 358; 8 Jur. 192. 
Annotation :—Refd. Re Dunn (1847), 5 C. B. 215. 

722. .|}— The ct. will not intend a 

ood conviction to support a bad commitment..— 
R v. ToRDOFT (1844), 5 Q. B. 983; 1 Dav. & Mer. 
693; 8 J. P. 312; 114 BE. R. 1500 ; sub nom. 
Re TORDOFT, 1 New Sess. Cas. 171 : 13 L. J. M. C. 
145; 8 Jur. 772. 
‘Annotations :—Retd. Re CEN oer Dow. & L. oo 

Lindsay v. Leigh (1848), 1 1 9. 455. Ment td. R. 

Buckinghamshire JJ. (1845), 9 xp P. 70; XR. Wroth 
ee 1 Now Sess. Cas. 494; Ormerod v. Chadwick 

1847), 16 M. & W. 367; Re Baker (1857), 2 H. & N. 219. 

723. Conviction not before court.} — 
Where eared is brought up on a writ of habeas 
corpus & the return shows a commitment bad on 
the face of it, the ct. will not, on the suggestion 
that the conviction is good, adjourn the case for 
the purpose of having the conviction brought up 
& amending the commitment by it.—Re TiImMson 
(1870), L. iy 5 Exch. 257; sub nom. Ex p. TINSON, 
39 L. J. M. C. 129; 22 L. T. 614; 18 RB. 840. 
Annotation :—Mentd. Clark v. R. (1884), 14 Q. B. D. 92. 


iii. Substitution of Valid for Invalid Warrant. 


724. Validity of substituted warrant.|—By 3 & 
4 Will. 4, c. 53, 8. 90, magistrates are enabled to 
amend convictions, warrants of commitment, etc., 
for offences against acts relating to smuggling. 
If an amendment be made by drawing up a new 
warrant, & of substituting that for the former, on 
the return to a habeas corpus, it must appear that 
at the time the new warrant was drawn up, the 
justices had the former one before them, or that 
the substituted warrant was substituted by the 
authority of the same justices who signed & sealed 
the former one; & it is not sufficient that the 
second warrant left in lieu of the first, purports 
upon the face of it to be signed & sealed by the 
same justices.—Re Hiumy (1834), 1 Ad. & El. ‘B43: 

















83 L. J. K. B. 199; 110 EB. R. 1480; sub nom. 
R. v. Etuy, 3 Nev. & M. K. B. 733; 2 Nev. & 
M. M. C. 378. 

Annotations :—Co ned. Chane (1838) 6 Dowl. 281; 
Re Smith 1858), 3 & ON. 22%. Retd. Ba p. Phipps 
(1863), 27 J. P. 

725. j Where an Act of Parliament 


authorises magistrates to commit, if a good warrant 
of commitment be shown, the ct. will not inquire 
into the validity of a previous document under 
which prisoner was in fact committed; since a 
conviction, if such were necessary at all, might 
be at any time drawn u e to sustain a commitment 
valid in form.—R. v. RIcHARDS (1844), 5 Q. B. 
926; Dav. & Mer. 777; 114 B. R. 1497; sub nom. 


Sub- warrant of commitment was valid, 


sufficient to detain prisoner in 


he received casted ast aye v. House (1885), 2 Man. 


the second 


Part VIII.—Procepurs UNDER SUMMARY JURISDICTION. 


Re WALKER, 1 New Sess. Cas. 182; 1 New. Mag. 
Cas. 14; sub nom. Re RicHaRpDs, BRD, ETC., 
13 L. J. M. C. 147; 8 Jur. 752; sub nom. R. v. 
WALEER, 8 J. P. 534. 

Annotations :—Refd. Ex p. Cross (1857), 2 H. & N. 354; 
1, T. 502, Menkd. te Ballosy ie Collies (1864) 8 Me ke 
007; Re Baker (1867), 2 He& N29. 

_ 126. -|—Where a prisoner has been lodged 

in gaol under a bad warrant of commitment, even 

in the nature of a conviction, as, where the com- 

mitment is under Vagrancy Act, 1824 (c. 83), s. 4, 

@ good warrant of commitment, subsequently 

delivered to the gaoler, but before a rule for a 

habeas corpus has been obtained, is a good answer 

to that rule. 

Where a writ of habeas corpus was granted to 
bring up a prisoner convicted under Vagrancy 
Act, 1824 (c. 83), the commitment stating that he 
had frequented, etc., a pupte highway, not 
stating it to be a place of public resort or adjacent 
thereto, & the writ proved abortive, & then a new 
warrant was delivered to the gaoler, & subse- 
quently a rule nisi was granted for another writ 
of habeas corpus :—Held: the fact of the second 
warrant, disclosed upon affidavit, as that warrant 
would have been a good return to the writ, was 
an answer to the rule, & the rule was accordingly 
discharged.—Ka p. Cross (1857), 2 H. & N. 354; 
26 L. J. M. C. 201; 21 J. P. 407; 157 BE. R. 147. 


Annotation :—Refd. Re Terraz & Extradition Acts 1870 & 
1873 (1878), 39 L. T. 502. 


727. ———.]—Re Smitn, No. 707, ante. 

728. ———.|—- Where a warrant of commitment 
was not under the seal of the committing justices, 
& a rule nisi for a habeas corpus was obtained on 
that ground :—Held: a sufficient answer to the 
rule that another warrant properly sealed had 
been substituted after service of the rule.— 
Ez p. Puiprs (1863), 27 J. P. 503; sub nom. Re 
PHIppPs, 11 W. R. 730. 


Annotation :--Refd. Re Terraz & Extradition Acts 1870 & 
1873 (1878), 39 L. T. 502. 





(c) Execution of Warrant. 

729. Warrant directed to parish constable— 
Execution by county police—Stationed in parish.|— 
A magistrate’s warrant of commitment upon a 
conviction for a penalty, following the form given 
in Summary Jurisdiction Act, 1848 (c. 43), 
sched, O. 1, & addressed to the constable of A., 
can only be executed by the parish constable, & 
not by a county police-constable stationed at A. 
—R. v. SANDERS (1867), L. R. 1 C. O. R. 75; 
36 L. J. M. C. 87; 16 L. T. 381; 15 W. R. 752 ; 
10 Cox, OC. O. 445, C. C. R. 


Annotations :-—Mentd. Codd v. Cabe (1876), 1 Ex. TD. 352; 
Betts v. Stevens (1909), 79 L. J. K. B. 17. 


(a2) Parol Commitment. 

730. Parol commitment pending making out 
warrant—Validity.|— Where a justice is authorised 
to commit, he may, by parol, order the party to 
be kept in custody while a warrant is making out. 


PART VIII. eee en SUB-SECT. 3.— a. Powers o 
- (0). 


r. Suspension while appeal pend- 
ing.}—Execution of a sentence of 
imprisonment by justices is suspended 


b. : 
(1894), 27 N. 


const 
apparenily valid.J—R. v. KING (1889), 
18 O. R. 666.—OAN. 
]J— VANTASSEL VW. 
. R. 329.—CAN. 
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But, in general, a parol commitment is illegal. 
Accordingly, where a justice had authority by 
statute to commit a party by warrant under his 
hand & seal; & committed him verbally to 
prison, where he was taken without a written 
warrant :—Held: the justice was liable to an 
action of trespass; & a warrant, properly dated, 
drawn up afterwards, was no protection to him 
against such action.— HUTCHINSON v. LOWNDES 
(1832), 4 B. & Ad. 118; 1 Nev. & M. K. B. 674; 
1 Nev. & M. M. C. 476; 2 L. J. M. ©. 3; 110 
A. R. 400. 

Neville 


Annotations :—Consd. Kemp v. 1861), 10 GC. B. 


Ne 523. Refd. Wiles v. Cooper (1835), 8 Ad. & El. 


(e) Imprisonment. 

See Summary Jurisdiction Act, 1848 (c. 48), 
ss. 23, 24, 25; Summary Jurisdiction Act, 1879 
(c. 49), ss. 4, 18; Criminal Justice Administration 
Act, 1914 (c. 58), ss. 10, 12, 18, 163 Criminal 
Justice Act, 1925 (c. 86), ss. 27, 46; Summary 
Jurisdiction Rules, 1915, rr. 23, 55, 56. 

731. Imprisonment without hearing charge— 
Breach of the peace.|—-EDWARDS v. FERRIS (1836), 
71C. & P. 542. 

782. Must be warranted by statute.] — Upon a 
complaint against a servant for absenting himself 
from his service, made under 4 Geo. 4, c. 34, 8. 8, 
the conviction adjudged that he should be im- 
eee in the house of correction, there to remain 

be held to hard labour for one month. The 
commitment required the keeper to receive him 
into custody, there to remain & be corrected, & 
held to hard labour for one month, following the 
words of 20 Geo. 2, c. 19, s. 2:—Held: the 
‘‘ correction ’’ therein mentioned must be under- 
stood to mean something beyond the hard labour, 
& therefore the commitment was bad, as varying 
in this respect from the conviction, & authorising 
&® punishment not warranted by the statute.— 
Woop v. FENWICK (1842), 10 M. & W. 195; 11 
L. J. M. C. 127; 152 EH. R. 489. 


Annotations :—Mentd. Re Hammond (1816), 9 Q. B. 92; 
Roberts v. Gray, [1913] 1 K. B. 520. 


733. Joint defendants—Imprisonment until pay- 
ment of all fines & costs—Each defendant assessed 
severally.|—Three parties being informed against 
under 7 & 8 Geo. 4, c. 30, they were all convicted 
& ordered to pay 2d. each, that being the amount 
of injury done, & 3s. for costs, or be imprisoned 
for fourteen days, until the several sums should 
be paid :—Held: a warrant in such terms was 
bad, for making the imprisonment of each party 
depend on the payment of the fines & costs 
imposed on the others as well as on himself. 

Qu. : whether a defective warrant can be cured 
by a conviction drawn up after the issue of such 
warrant. 

A bad warrant & a good conviction may be 
read together as one instrument, & the good 
conviction will cure the defective warrant.— 
BACKER v. SMITH (1848), 12 L. T. O. S. 4773; sub 
nom. BARKER v. SmitTH, 12 J. P. 600, N. P. 


able—- Warrant Man. L. R. 627.—CAN. 


PART VIII. SECT. 5, SUB-SECT. 3.— 
TRASK A. (d). 


upon the due completion of the co. To whom directed.}—A warrant of santa pha dita LAA ca ad 
requirements of Justices Act, 1902, commitment must be directed to &® prvanny (1866), 3 W. W. & A’B. 
upon appeal, & the release of prisoner bailiff of the county & to the gaoler 493 ays, . 

upon reco ance pending the ry hie of the county in which the proceedin 730i IR. v. MoRncan 
of the appeal.— Hz p. GRAY (1906), are taken.—Re HENDRY (1806), 27 nT asgarrig a rR 
W. A. LR. 193.—-AUS. O. R. 297.—CAN. (1901), 21 re a Loe pes Nee »R. 

t. Conviction under Act  subse- d. Stay Je execution— To permit 413; offd., yoo : . 

quently disallowed—Wearrant executed isoner to ve jurtadiction.}-—-R. v. e. Parol commitment to wrong gaol.) 
After disallowance.) —CLAzr v LAURASON FITZPATRICK ee i 82 W. L. R. 441; —CaMPBELL v. FLEWELLING - (1874), 
( 841), 6 O. 8. 3] —OCAN. 9 W. W. R, 1 1 ’ 6 D. L. R. 727 ; 25 15 N, B. R. (2 Pug.) 408.—CAN. 
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Sect. 6.—Judgment: Sub-sect. 8, A. (e), B. & C.; 

734, —— ——- ———.]—R. v. ORIDLAND, No. 
497, ante. 

735. Imprisonment without option of fine—In 
first instance.]—Under 40 Geo. 8, c. 89, ss. 18, 
19, 20, a party may be subjected to a fine or 
imprisonment, at the discretion of the convicting 
magistrate for having unlawful possession of 
Govt. stores.—R. v. Wittmort (1861), 1 B. & 8. | 
27; 4L. T. 208; 25 J. P. 596; 121 E. R. 625; 
sub nom. Ex p. WILLMOTT, 30 L. J. M. C. 161; 
7 Jur. N.S. 1053; 9 W. R. 633. 

736. Conviction on several offences—Consecu- 
tive termsof imprisonment.]—Summary Jurisdiction 
Act, 1848 (c. 48), s. 23, enacts that when justices 
shall, upon complaint for any offence punishable 
upon summary conviction, adjudge deft. to be 
imprisoned, & such deft. shall then be in prison 
undergoing imprisonment upon a conviction for 
any other offence . .. the justices may, if they 
think fit, award that the imprisonment for such 
subsequent offence shall commence at the expira- 
tion of the imprisonment to which such deft. shall 
have been previously sentenced :—Held : where 
deft. is summarily convicted at one time of 
several distinct offences, the justices have power, 
under the above sect., to award that the imprison- 
ment under one or more of the convictions shall 
commence at the expiration of the sentences 
previously pronounced.—R. v. CUTBUSH (1867), 
L. R. 2 Q. B. 379; 36 L. J. M. C. 70; 10 Cox, 
C. C. 489; sub nom. Re PAINE, 8 B. & S. 319; 
15 W. R. 742; sub nom. R. v. Pann, 16 L. T. 
282 ; sub nom. R. v. MAIDSTONE JJ., Ex p. PAINE, 
31 J. P. 454, 

Annotations :—Consd. Castro v. R. (1881), 6 App. Cas. 229; 

R. v. Martin, (1911] 2 K. B. 450. 

737. Limited to two terms.] — 
Although, upon the authority of R. v. Cutbush, 
No. 736, ante, justices, before whom a deft. is at 
one & the same time convicted of several distinct 
offences, have jurisdiction under Summary Juris- 
diction Act, 1848 (c. 43), s. 25, to pass two 
sentences to run consecutively, they have no 
jurisdiction to pass more than two consecutive 
sentences.—R. v. MARTIN, [1911] 2 K. B. 450; 
80 L. J. K. B. 876; 105 L. T. 220; 75 J. P. 
425; 27 T. L. R. 460; 22 Cox, C. C. 560, D. C. 

In default of payment of fine.|—See Part XVIIT., 
sgh os noe 

n default of sufficient distress.|—See Distress, 
Vol. XVIII., pp. 433 et seq. 








MAGISTRATES. 


B, Fine. 
See Part XVII., post. 


C. Discharge of Swmmone. 

See Summary Jurisdiction Act, 1848 (c. 48), 
s. 14; Summary Jurisdiction Act, 1879 (c. 49), 
s. 16; Probation of Offenders Act, 1907 (c. 17); 
Criminal Justice Act, 1926 (c. 86). 

738. Offence trivial —- Consideration of absence 
of fraud.|—In determining whether the 
act under S J ction Act, 1870 (c. 49), 
s. 16, justices could take the fact of absence of 
fraud into their consideration.—R. v. FIELD, ETo., 
JJ., Ex p. Waite (1895), 64 L. J. M. C. 158; 11 


T. L. R. 240, D. C. 
Annotations :-—Mentd. Shortt v. Robinson (1899), 68 





L. J. Q. B. 352; Preston v. Redfern (1912), 107 
410; Hunt v. Richardson, (1916] 2 K. B. 446. 
739. Though not first offence.) —- The 


powers of a justice of the peace, under Summary 
Jurisdiction Act, 1879 (c. 49), s. 16, to dismiss an 
information for an offence punishable on summary 
conviction, where in his opinion the charge 
though proved is in the particular case of so 
trifling a nature that it is inexpedient to inflict 
any punishment, is not limited to a first offence, 
but may be exercised, notwithstanding proof of 
previous conviction be tendered.—VINTERS v. 
FREEDMAN (1901), 71 L. J. K. B. 48; 66 J. P. 
135; 18 T. L. R. 77; sub nom. VENTERS v. 
FREEDMAN, 85 L. T. 628 ; 20 Cox, C. C, 98, D. C. 
Particular offences.|—See Titles passim. 

740. Extenuating circumstances—Same offence 
by other persons.|Where a person is charged 
with the offence of causing an obstruction on the 
footway by placing in front of his shop a stall 
which projects some distance over the footway, 
the fact that other shopkeepers in the same street 
are causing an even greater obstruction by put- 
ting stalls in front of their shops is an extenuating 
circumstance within Probation of Offenders Act, 
1907 (c. 17), 8. 1 (1), which entitles the justices to 
dismiss the summons under that  sub-sect.— 
DUNNING v. TRAINER (1909), 101 L. T. 4213; 73 
J. P. 400; 25 T. L. R. 658; 7 L. G. R. 919; 
22 Cox, C. C. 170, D. C. 


SuB-sECT. 4.—CosTs. 

See S Jurisdiction Act, 1848 (c. 48), 
ss. 18, 24, 26; Summary Jurisdiction Act, 1879 
(c. 49), ss. 8, 34, 47, 49; Criminal Justice Adminis- 
tration Act, 1914 (c. 58), 8. 5. 


PART VIII. aaa iy 5, SUB-SECT. _B- —— In default of distress.}— p. Z'wo months—Meaning of.}—Ke 
_A. (e). R. v. MATHEWSON (1889), 1 Terr. L. R. NRILLY (1911), 9 E. L. R. 345.—CAN. 
7351. Imprisonment without option 168.—CAN. q. Regulations as 


of fine—In first instance. }—Held: tho 

warrant to imprison being for an 

absolute time, without any reference 

to the earlier eerment of fine & costs, 

as eee : Os v. 
ARD LICK OF CoB 

6 O. S. 405.—CAN. eye e 


1b 1,25? 4 
CAN 

1. 
by | statule.}—R. ». 





° 














h.———- ——.}—-R. vv. 
(1889), 1 Terr. L. R. 172.—CAN 
R. v. FARRAR (1890), 


Hard labour must be warranted 


to whipping.J— 
R. v. BOARDMAN (1914), 29 an R. 
176; 6 W. W. R. 1304; 18 D. L. R. 
6; 23 Can. Crim. Cas. 191.—CAN. 

r. Prisoner irregularly convicted — 
Power of court_to impose further 
imprisonment.J—Where a prisoner is 
serving a sentence under a conviction 


HAMILTON 


Terr. L. R. 306 


MARTIN (1852), 4 


7365 ii. }—Under Summa 
Punishment Act m Ty Ir. Jur. 322.—IR by a magistrate who tried the case 
issue their waert ee ee m. General power to inflict.}— with irregularity, the ct. has power, 
absolutely for 80 many days, but only Though no power is given to Justices evertheless, under Criminal Code, 
to imprison for so many days unless te, agrant Act Amendment Act, * ed to order his further detention, 
the fine & costs be sooner paid, 1869, 8. 2, on a summ conviction Dut only when the interests of justice 
FERGUSON v. ADAMS (1847) 5 Uo R, tor using words calcula to provoke Tender such action necessary.—£a a 
194.—CAN. ; aes a breach of the peace, to inflict hard Tob on B.) (1918), 41 D. L. BR. 

1. Imprisonment ; abour addition to imprisonment as ‘ : 

with hard labour rovided by that sect., yet justices 


—Not warranted b conviction. 

motion to set aside a& eennistion: & 
arene of commitment on the und 
; t the conviction only warran the 
mprisonment without hard labour 
whereas prisoner had been committe 

with hard labour -—Held : 
ee Nae seonareed, put on the last 
ead 66.0 CAW. v. XEOMANS (1873), 


ave power to do so by Justices of the 
Guns or Pan Gt 80), 2N. Z. 
N, ¢ v, CE 18 3 * e 

L R. 62 (8. C.).—N.Z. ; ee 


n. Place o im 
BURKE (1894) 07 NOS. 


0. For br ABE ected 
viction.}—R. v. MORNINGSTAR (1906), 11 
O.L. R. 318; 70. W. R. Tope ; 


PART VIII. SECT. 5, SUB-SECT. 4. 


t. Discretion of magistrate — Com- 
plaint withdrawn. |--Where complainant 
claimed an amount in excess of that 
over which a course of petty sessions 
has jurisdiction, & the complaint is, 
upon the ct.’s refusal to hear it be et 
the und of want of jurisdiction 
withdrawn, deft. is not entitled as of 


rison ment.) —~ Re 
R. 286.—CAN. 


of costa-—No con- 


N 


Part VIII.—Procepure Unper Summary JURISDICTION, 


741. Proceedings relating to revenue—Power of 
court of summary O Geren Get give costs for or 
free dete, ied virtue of Summary Juris- 

tion Acta, 1848 te: 48), 8. 18, & 1879 (c. 49), 
8. 58, a ct. of summary urisdiction has power to 
give coste for or against the Orown in 
taken by the Crown under any of the statutes 
relating to His Majesty’s revenne under the 
control of the Commrs. of Inland Revenue.— 
THOMAS v. PRITCHARD, [1903] 1 K. B. 209; 72 
L. J. K. B. 23; 87 L. T. 688; 67 J. P. 71; 61 
W. R. 58; 19 T. L. R. 10; 47 Sol: Jo. 32; 20 
Cox, C. C. 376, D. 

Annotation :—Refd. Letters Patent No. 139,207, 

Carbonit Akt., rig 2 Oh. 53, 

742. ——- Costs paid to clerk to justices—Re- 
covery from clerk as debt due to Crown.|—On in- 
formations laid by an officer of Inland Revenue 
under Dog Licences “Act, 1867 (c. 5), 8. 8, against 
three defts. respectively for keeping a dog without 
a licence the justices dismissed the informations 
& ordered defts. to pay certain sums as costs 
under Summary Jurisdiction Act, 1879 (c. 49), 
s. 16. Defts. paid the costs to the clerk to the 
justices. 

On an information filed by the A.-G. claiming 
from the clerk to the justices as a debt due to the 
Crown the residue of the sums so received by him 
after deducting the amount of certain fees autho- 
rised to be taken by him by an authorised table 
of fees & allowances :—Held: the Crown was 
entitled to recover.—A.-G. v. CLARK, [1909] 2 
2K. B.7; 78 L. J. K. B. 371; 100 L. T. 606; 
13 J.P. 243; 25 T. L. R. 318. 

Recovery of costs—By distress or imprisonment 


Re 
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Sricr. 6.—RESTITUTION OF PROPERTY. 
See, generally, ORIMINAL Law, Vol. XV., pp. 617 


et seq. 


Powers of metropolitan police magistrate.|— 
See Part VI., Sect. 4, ante. 


Sect. 7.—RECOGNISANCES TO KEEP THE 
PEACE. 
Sus-sEctT. 1.—IN GENERAL. 

See Summary Jurisdiction Act, 1879 (c. 49), 
ss. 4, 7, 9, 28, 25, 26, 31, 42; Probation of 
Offenders Act, 1907 (c. 17); Criminal Justice 
Administration Act, 1914 (c. 58), s. 24: Criminal 
Justice Act, 1925 (c. 86), 8, 26; Summary Juris- 
diction Rules, 1886, r. 17; Summary Jurisdiction 
Rules, 1915, rr. 28-31, 33-35. 

743. Power of justice to take recognisance — 
Discretion—Interference by High Court.]—R. v. 
TREGARTHEN, No. 757, post. 

144. —— Reduction of amount of 
security.|.—The Ct. of K. B. cannot interfere to 
reduce the amount of security which the magis- 
trates require a deft. to give for the preservation 
oon peace.—R. v. HOLLOWAY (1834), 2 Dowl. 

745. Period of recognisance.|—R. v. FRANKLYN 
(1731), 2 Barn. K. B. 85; 94 I. R. 372. 

746. J—A justice of the peace is autho- 
rised to require surety of the peace for a limited 
time, according to his discretion, & need not bind 
the party over to the next sessions only.— WILLES 
eae (1819), 2 B. & Ald. 278; 106 E. R. 
3 











in default.|—See DisTrEss, Vol. 


Nos. 1721-1729. 


right to costs.—KIrCcCHEN & SONS v. 
MILLER (1896), 22 V. L. R. 265.—AUS. 
a. As to scale of costs.|—In 
cases where the proccedings ought to 
be summary, pitf. will only be entitled 
to summary costs.—O’CONNOR v. NEW 
BRUNSWICK & N Ot Scotia LAND Co. 
(1841), 3 N. B. R. (1 Kerr) 276.—CAN, 
b--—_—_- -—-— a zp. RAYWORIH 
ell 34 N. B. R. 74.—CAN. 
.}—A magistrate has a 
discretion to award lower costs than 
those prescribed in the rules, but he 
cannot award higher costs, &, if he does, 
prohibition will % in respect of the 
excess.— REID v. PEARCE & STANFORD 
(1907), 26 N. Z. L. R. 1025.—N.Z, 
d.—— As to coats of toe to 
gaol.J—R. v. GRANT (1889), 18 O. KR. 


ee AN. 
JR. v. Goop (1889), 


17 "oO, RR. 725. —CAN. 
-.J—R. v. ROWLIN (1890), 


19 0. R. 199.—CAN. 
ke 
(1893), 26 N.S. R. 














—R. v. MCDONALD 
94,—CAN. 

h. ——.]—Hr yp. Ross (1878), 

2 - & B. 337.—CAN. 
.J—It is not an excess of 
furadiction in a conviction under 
Cc. T. Act to award costs er than 
those provided for by 52 Vict. 45, 
8. 2.—Hr p. HOWARD (1393), 32 
N. B. R. 237.—CAN. 

l. Jurisdiction to award.]— Where 
justices acting under Health Act, 1890, 
8. 236, have no jurisdiction to deal with 
& complaint they have no jurisdiction 
to award costs.—Dowp wv. VIOLET 
TOWN SHIRE (PRESIDENT) (1899), 25 
Vv. L. R, 251.—AUS. 


m. Against whom awarded—FPerson not 
party to proceedings.}—In proceedings 
efore justices there is no jurisdiction 
to award costs against a person not a 
party to the proceedings.—K avANNAGH 





XVIIL, p. 436, 


1020 ; 


v. HERBIG (1907), 9 W. A. L. R. 121.— 
AUS. 


n. When summons dismissed.) 
—Kkx p. BEAYIIE (1862), 10 N. Bb. TR. 
(5 Sigs ) 377.—CAN. 














a | 
no ’ fuelediotion to award costs aeainet 
either party when adjourning the hear- 
ing of a summons or when dismissing 
& summons without prejudice.—Il. 
(ROCHE) v. COUNTY CLARE JJ. (1912), 
461. L. T. 80.—IR. 





p. Police constable.] — Where 
a police constable prosecutes as & 
common informer there is jurisdiction 
to give costs against him, but in most 
cases the ct. ought not to take this 


course.—R. v. ARMAGH JJ., [1918] 
21. kh. 347.—IR. 

» Zo whom ee: ]— R. 
ree (1875), 10 N.S. R.(1 R. & C. ) 
58.— 





Y. Whether stated in conviction.] 
—It. v. AKERMAN (1883), 1 B. C. RR. 
pt. 1, 255.—CAN. 

t. Power to award—Must be given by 
statute.|—There is no gencral power to 
award costs upon a conviction under an 
Ontario statute, where such pone is 
not given by the statute itsclf.—R. v. 
meee ke 44 U.C. R.456.—CAN. 
Conviction must be good.j— 
R. o ‘CLARK (1883), 2 O. R. 523.—CAN. 


bb. No necessity to state amount 
on minute of conviction.}—If costs are 
awarded on a conviction under 
Summary Convictions Act, it is not 
necessary to state the amount of the 
costs in the minute of conviction made 
under sect. 53, unless deft. ag it. 
—Ez p. PORTER (1889), 28 N. B. R. 
587.—CAN. 








cc. .}~—It is not necessary that the 
minute of conviction fix the amount 
of the costs.—R. v. FRASER, R. v. 
RosEnorF (Alta.), [1923] 2 W. W. Rh. 
395; 39 Can. Crim. Cas. 366.—CAN. 


Annotations :—Consd. Prickett v. Gratrex (1846), 8 Q. B. 
Lansbury v. hiloy, [1914] 3 K. B. 229. 


dd. What costs awarded.}—R. v. LAIRD 

oe. Terr. L. R. 179.—CAN. 
——-.]—-R.v. CODE Mae 1 Sask. 

L. °R. 295; 7 W. L. R. 814.—CAN, 

ff. Execution for se else }—R. v. 
gare te ate 27N.S. I. 381.—CAN. 

Costs excessive—No ground for 

in Epferenee with conviction.}—The ct. 
will not interfere with a conviction 
on the ground that the costs are 
excessive, whers it is not shown in 
what particular they are excessive.— 
RK. v. Davis, Ex p. oe eee 
38N. B. R. 335; 4K.L. R. 224.—CAN 

hh. Illegal costs—Conviction amended. 
—hK. ve. GAGE cam AOR (1917), 27 
Can. Crim. Cas. —CAN. 

kk. To whom mea able—W hether stated 
on conviction. }— en costs are imposed 
the conviction should state to whom the 
costs are to ne aid.—BOWMAN v. BAR- 
CLAY (1885), 3 N. Z Li. R. 463 (S..C.). 


.}—Where costs are im- 
posed on a conviction obtained under 
icensing Act, 1881, the conviction 
oe state to whom the costs are to 
16 W: -—WALKER v. PURCELL (1898), 
L. R. 691 .—N.Z. 

—TOOMAN v, TREA- 

.L. R, 467.—N.Z, 








NOR R (1899), | 17 N .Z TN 


PART VIII. SECT. 7, SUB-SECT. 1. 


nn. Power of justice to take recognis- 
ance.|—Tho taking of a recognisance, 
being a merely ministerial act, may be 
done by a justice outside of the county 
in which ho has jurisdiction.—FLoop 
v. DUBLIN COUNTY COUNCIL (1907), 41 


i; ae T. 120.—IR. 

Not ousted by claim of 
right. ‘}+The fact that threats, or an 
assault, which would authorise "Justices 
in rote uiring sureties for the peace & 
good behaviour, arose by reason of a 
bond fide dispute as to title, does not 
oust the jurisdiction of the justices to 
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Sect. FY oe to keep the peace: Sub-sects. 


747. ——- Should be definite.|—— A recog: 
nisance to be of good behaviour should bind for 
a definite period.—R. v. EpGar (1913), 109 L. T. 
416; 77 J. P. 356; 29 T. L. R. 512; 57 Sol. Jo. 
519; 23 Cox, C. C. 658; 9 Cr. App. Rep. 13, 
C.C. A. 

748. Extent of recognisance — Not confined to 
complainant.|—L’z p. ASTON, No. 778, post. 

749. Nature of recognisance — Substitution for 
ape manic g rue bes : the giving of security to 
e of good behaviour was intended by Summary 

Jurisdiction Act, 1879 (c. 49), s. 16, as a substitu- 
tion for punishment, & by giving such security a 
deft. is placed in precisely the same position as if 
unishment had been inflicted upon & suffered 
y him.—R. v. Mires (1890), 24 Q. B. D. 423; 
59 L. J. M. C. 56; 62 L. T. 572; 54 5. P. 549; 
38 W. R. 334; 6 T. L. R. 186; 17 Cox, C. C. 9, 
C.C. R. 
Annotations :—Mentd. R. v. Friel ( Aa 17 Cox, C. C. 325; 


teed v. Nutt (1890), 59 L. J. Q 1; Ryley v. Brown 
eee 62 L. T. 458; Haynes v. Davis, [1915] 1 K. B. 


750. Copy of depositions—Defendant not en- 
titled to..—An information was laid against A 
by C. that the latter apprehended some bodily 
harm from the former; & upon the hearing of the 
case the justices required A. to enter into a recog- 
nisance with sureties to do what should be then 
& there enjoined him by the ct., & in the mean- 
time to keep the peace, & in default to be com- 
mitted. 

Upon A.’s applying for a copy of the deposition 
the justices refused them, & upon afterwards 
applying to this ct. for a rule requiring the 
justices to furnish him with a copy :—Held: as 

e was not committed to take his trial for any 
offence, Indictable Offences Act, 1848 (c. 42), 
s. 27, did not apply, & he was not entitled to 
such a copy.—R. v. DAVIES, ETC., HEREFORD- 
SHIRE JJ. (1850), 1 L. M. & P. 328; sub nom. 
kx p. Houmpurys, 4 New Mag. Cas. 86; 4 New 
Sess. Cas. 179; 19 L. J. M. OC. 189; 15 L. T. 
O. 8.142; 14 J. P. 340; 15 Jur. 608. 

751. Conviction for assault—On application for 
recognisances—-Jurisdiction of justices.|—When an 
application is made to justices to compel a party 
to enter into recognisances to keep the peace 
towards another, they have no jurisdiction upon 
such application to convict the party of an 
assault, even though an assault was given in 
evidence of complainant : 

A. struck B. & threatened to do so again, where- 
upon B. preferred articles of the peace against A. 
Upon the hearing B. gave evidence of the assault, 
& at the termination of the evidence, the justices 
convicted A. of a common assault & fined him ; 
B. however, protested against their proceeding 
as upon an information for an assault, wishing 
only to have sureties to keep the peace. intending 
to seek some other tribunal for the charge of 
assault ; the justices however, persisted in their 
conviction :—Held: the justices were wrong, & 
the conviction was made without jurisdiction.— 
R. v. DENY, Erc., JJ. (1851), 2 L. M. & P. 230 ; 
4 New Sess. Cas. 635; 20 L. J. M. OC. 189; 16 

818; sub nom. R. v. DEVON JJ., 16 L. T, 
See eee eae ee eee 


require such suretics.—R., (M 


LUL- 
HOLLAND) v. MONAG : 
1. Ro 156-cIR tN FS £1914) 2 


749 i _N ature of recognisance—Sub- 
gues ce ac cuwewmuives = ee, OE 
(Y. 'T.) (1908), 8 W. L, Re'357,— CAN” 


p. Contents. J—A recognisance to be NFLD. 


valid under the statute must state 
the offence with which the accused is 
charged, or at least show the recognis- 
ance was for his appearance to answer 
some abe ofac 
against ——R, v, UICKSHANK & 
THOMPSON (1864), 5 Nfld. L. BR. 60.— 


MAGISTRATES. 


O. S. 419; sub nom. R. v. Totnuss JJ., 15 Jur. 


227, 

Annotations :—Distd. Re Hawkins. & Seymour, Wiltshire 
JJ. (1863), 11 W. R. 594. nsd. Nicholgon v. Booth & 
Naylor (1888), 57 L. J. M. O. 45. efd. Re Murphy, 
Ex p. London School] ponrd ter), 46L. J. M. C. 198; 
R. v. Gaunt (1895), 12 T. L. 62. 


Removal of certiorari.|—See CROWN PRACTICE, 
Vol. XVI., p. 4384, Nos. 2958-2960. 

752. Discharge of recognisance—Death of de- 
fendant.]—R. v. FaRwEiu (1728), 1 Barn. K. B. 
111; 94 E.R. 77. 


SUB-SECT, 2.--GROUNDS FOR REQUIRING 
RECOGNISANCES. 

753. Necessity for bodily fear— By particular 
individual.|—The surety of the good behaviour 
extends to any breach of the peace & an affray 
by matter of dread or fear to the subject; but 
not to chiding words; there should be an assault 
or lying in wait.—ANON. (1486), Jenk. 173; 145 
KB. R. 118. 

754. .|—PHILLIPS v. GATESHEAD JJ. 
(1879), Times, July 15. 

765 .|}—Where a ct. of summary 
jurisdiction is satisfied that a person who is 
brought before it has been guilty of inciting 
others to commit breaches of the peace & intends 
to persevere in such incitement the ct. may order 
him to enter into recognisances & to find sureties 
for his good behaviour or to be imprisoned in 
default of so doing. 

Whatever the origin of that jurisdiction may 
be, whether it be derived from the common law, 
from the commission of conservators of the peace, 
of from 34 Edw. 3, c. 1, or otherwise, the practice 
of making such orders for the purpose of preventing 
apprehended breaches of the peace. has been too 
well established for a long period of years to 
allow of its propriety being questioncd at the 
present day. 

It is not essential to the exercise of that juris- 
diction that the conduct of deft. should have 
caused any individual person to go in bodily fear. 
—LANSBURY v, RILEY, [1914] 3 K. B. 229; 83 
L. J. K. B. 1226; 109 L. T. 546; 77 J. P. 440; 
29 T. L. R. 783; 23 Cox, C. C, 582, D. C. 

756. Threatened breach of the peace.|—Applt., 
a Protestant lecturer, had held meetings in public 
places in the town of Liverpool, causing large 
crowds to assemble & obstruct the thoroughfares. 
In addressing those meetings he used gestures & 
languages which were highly insulting to the 
religion of the Roman Catholic inhabitants, of 
whom there is a large body in Liverpool. The 
natural consequence of his words & conduct on 
those occasions was to cause, & his words & 
conduct had in fact caused, breaches of the peace 
to be committed by his opponents & supporters, 
& he threatened & intended to hold similar 
meetings in the town, & to act & speak in a 
similar way, in the future. At one of the meetings 
he told his ri sain that he had heen informed 
that the Catholics were going to bring sticks; & 
on some of his supporters saying that they would 
bring sticks too, he said that he looked to them for 
protection. A local Act in force in Liverpool 
prohibits, under a penalty, the use of threatening, 


PART VIII. SECT. 7, SUB-SECT. 2. 
756i. Threatened breach of the peace.) 
f1914), 


R. v. BRIJNANDAN PRASAD 
i.——.)]—R. anaes: BARRY 
0.—IR 














I. L. R. 37 All. 33.—IND. 
756 ii. 
(1890), 26 L. R. Ir. . 
756 tii, ——.}—R. (ORR) v. LONDON- 


nature made 
Cr 


Part VIII.—PrRocEDURE UNDER SUMMARY JURISDICTION. 


abusive & insulting words & behaviour in the 
streets whereb reach of the peace may be 
occasioned :—Held : on proof of those facts before 
the Liverpool stipendiary magistrate, he had 
jurisdiction to bind over applt. in recognisances 
to be of good behaviour. 

Semble: justices have jurisdiction to bind over 
to be of good behaviour a person who, in addressing 
meetings in public places, although he does not 
directly incite to the commission of breaches of 
the peace, uses language the natural consequence 
of which is that breaches of the peace will be 
committed by others & who intends to hold 
similar meetings & use similar language in the 
future.— WISE v. DUNNING, [1902] 1 K. B. 167; 
71L. J. K. B. 165; 85 1. T. 721; 66 J. P. 212; 
50 W. R. 317; 18 T. L. R. 85; 46 Sol. Jo. 152; 
20 Cox, C. C. 121, — C. 

Annotations Lethe 2. vw. Little & Dunning, Er p. Wise 

Sear ace ito. Refd. Lan tees Riley, [1914] 

: Rev. rersnett (1917) A. C. 260; Kvorett 

v. Griftithe "hoet) 1A. 

757. Abusive tancanee ye party gave 
information on oath before a magistrate, that 
from certain language used towards him he was 
in bodily fear from another; & the magistrate, 
upon hearing the complaint, required the latter to 
enter into recognisances to keep the peace. On 
motion to discharge the recognisancer, on the 
ground that the language was used in a meta- 
phorical sense only, the ct. refused to interfere, 
because it was for the magistrate to judge in 
what sense the rates was used.—R. v. TRE- 





GARTHEN (1833), 5 B. & Ad. 678; 2 Nev. & M. 
ae 379; 1 Nev. a M. M. C. 431: 110 i. R. 


Annotations :—Consd. R. ». Dunn (1840), 12 Ad. & El. 
599. Refd. Lort v. Hutton (1876), 45 L. J. M. C. 95. 


758. ——— No averment as to going in bodily 
fear.|;—On the hearing by justices of a summons 
against a deft. for threatening to assault com- 
plainant, deft. alleged that complainant had used 
threatening language towards him, but he made 
no formal charge against complainant. The 
justices, after hearing the evidence of complainant 
& deft., found as a fact that there was a real 
danger of a breach of the peace on the part of 
both parties, & they ordered both of them to be 
bound over to be of good behaviour. The order 
made against compen as drawn up, contained 
no averment that deft. went in bodily fear of 
complainant :—Held: the justices had, in the 
circumstances, power to order complainant to be 
bound over, & the absence from the order of an 
averment that deft. went in bodily fear of com- 

deta did not render it bad on its face.—It. v. 

VILKINS, [1907] 2 K. B. 380; sub nom. R. v. 
WILKINS, Ex p. JOHN, 76 L. J. K. B. 722; 96 
a Tt. 721 3 71 J. P. 827; 21 Cox, C. C. "443, 

.C. 

Annotation :-—Refd. Lansbury v. Riley, [1914] 3 K. B. 229. 





759. Date of apprehended breach passed.]| 
—R.v. LirrLp & DUNNING, Ex p. WISE, No. 1187, 
post. 

760. ——— By complainant.] — PHILLIPS v. 


GATESHEAD JJ. (1879), Times, July 15. 
761. Incitement to breach of the peace.|— 
Applts., with a considerable number of other 


persons, forming a body called the Salvation 


ware JJ. (1891), 28 L. R. Ir. 440.— 


756 iv. 
2 : nS 79.—IR 


—— 36 OODALL #. TE KoorTi 

(1890), 9 N. Z. L. R. 26.—N.Z. 
.—— Does not iene threat of 
malicious prosecution.}—R. v. Raa- 





-E-R. v. JELLETT, [1919] 


| SWEETE (1587), 


HUBAR (1879), I. L. R. 2 All. 351.— 
IND. 


r. On dismissal of charge of tres- 

3.J—R. v. CHowpHRY (1869), 2 
wt R. App. 28.—IND. 

t. Recognisancein addition toimprison- 
asa haben must be one involving 
breach of peace. }—-K ANNOOKARAN KUN- 
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Army, assembled together in the streets of a 

far. for a lawful object, & with no intention of 
carrying out their object unlawfully, or by the 
use of physical force, but knowin res their 
assembly would be opposed & resis By other 
persons in such a way as would in all ane ability 
tend to the committing of a breach of the peace 
on the part of such opposing persons. A dis- 
turbance of the peace having been created by the 
forcible opposition of a number of persons to the 
assembly procession through the streets of 
applts. & the Salvation Army, who themselves 
used no force or violence :—Held: applts. had 
not been guilty of ‘unlawfully & tumultuously 
assembling,” etc., & could not therefore be 
convicted of that offence, nor be bound over to 
keep the peace.—BEATTY v. GILLBANKS (1882), 
9 Q. B. D. 808; 51 L. J. M. C. 117; 47 L. T. 
194; 46 J. P. 789; 31 W. R. 275; 15 Cox, C. O. 
138, D. C. 
Annotations :-—Refd. O’Kelly ». Harvey (1882), 15 Cox, 


C. ©. 435; R. v. Graham & Burns (1888), 4'T. L. R. 212; 
R. v. Clarkson (1892), 8 T. L. R. 248; Wise v. Dunning, 
11902] 1 K. B. 167. 

762, ———.]—LANSBURY v. RILBy, No. 755, ante. 

763. Publication of libel.|—A justice of peace 
has authority to issue his warrant for the arrest 
of a party charged [on oath] with having published 
a libel ; &, upon the neglect of the party so arrested 
to find sureties, may commit him to prison, there 
to remain till he be delivered by due course of law. 
—Bovuttr v. Conant (1820), 1 Brod. & Bing. 548 ; 
4 Moore, C. P. 195; 129 H.R. 834. 

Annotations .—Consd. Lansbury v. Riloy, [1914] 3 B. 
229. Refd. Caudle »v. joy our (1841), 1 Q. B. ¥580 3 
R. v. Bartlett Soe ae J. M. C. 127 ; Haylock v. 
Spero eee oe & B. aii. Mentd. R.'v. Cuscment, 
[1917] 1 K. B. 
764. Panay to breach of the peace.|— 

A justice of the peace has jurisdiction to require 

sureties for good behaviour of a person charged 

before him upon information with having pub- 
lished a libel calculated to produce a breach of 
the peace;. &, in default of such sureties, to 
commit the party so charged to prison.—Hay- 

LOCK v. SPARKE (1858), 1 EH. & B. 471; 22 L. J. 

M. C. 67; 20 L. T. O. S. 276; 17 J. P. 262; 17 

Jur. 731; 118 H. R. 512. 

Annotations: -—Consd. Lansbury v. Riley, [1914] 3 B. 
229, Mentd. Kirby v. Simpson (1354), 2 0. L. R. re 
a v. Shepherd (1854), 18 J. P. 310; M‘Mahon v. Lennard 

1858), 6 H. L. Cas. 970; West. Riding of Yorkshire 
vers Board v. Robinson, [1907] 1 K. B. 431. 

765. On dismissal of charge of assault.] — An 
information was laid against A. for an assault & 
battery, & a summons issued against him for 
that offence. At the hearing, the justices dis- 
missed the information & gave him a certificate, 
but they ordered him in respect of the charge to 
enter into his own recognisance in £50 to keep 
the peace for six months:—Held: notwith- 
standing the justices dismissed the information, 
they were legally justified in requiring a recog- 
nisance to keep the Sea Liz p. Davis (1871), 
24L. T. 547, 35 J. 

766. Abusive words — To magistrate.] — 
magistrate may bind to good behaviour a lietties 
who abuses him, but he cannot imprison except 

while in the duties of his office.—SimmMons vw, 

Cro. Eliz. 78; 78 H. R. 338. 


regan R. (1902), I. L. R. 26 Mad. 

a. Inci tement to breach of duty.J}— 
R. v. CorK JJ. (1882), 15 Cox, C. O. 
a —IR. 





—R. (REYNOLDS) v. COUNTY 
Gone - JJ. rer 10 L. R. Ir. 1.—IR. 


0. ——.}~R. (FEEHAN) v. eae 
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Sect. 7.—Recognisances to keep the peace: Sub-sects. 
2,3 &4. Sect. 8.] 








767. J—Birt v. Neat (1661), 1 
Lev. 52; 83 H.R. 292. | 

ions :— } ’, (1697), 1 Ld. 

A tions Meta. Priane, (170, 2. bde Hagin. 812 


2. 2 

Acrander ©. Jenkins (1892), 66 L. T. 391. 

768. .|—A contemptuous carriage to 
a magistrate is a breach of good behaviour, & he 
to whom such affront is offered may bind the party 
offending to his good behaviour; or if he has no 
sureties commit him till he find some.—R. v. 
RoaeErs (1702), Holt, K. B. 331; 2 Ld. Raym. 
177; 7 Mod. Rep. 28; 2 Salk. 425; 90 E. KR. 
1083. 

769. —— ——.]—H. v. SCARBOROUGH (BAILIFF) 
(1728), 1 Barn. K. B. 73; 94 E.R. 51. 

Frequenting gaming-houses.|—See Gamina & 
WAGERING, Vol. XXV., p. 429, Nos. 292, 293. 








SUB-SECT. 3.—ESTREAT OF RECOGNISANCES. 


See Summary Jurisdiction Act, 1879 (c. 49), 8. 9; 
Probation of Offenders Act, 1907 (c. 17), s. 6; 
Criminal] Justice Act, 1925 (c. 86), s. 26. 

770. What amounts to _ breach — Procuring 
another to break the peace.|—A man is bound to 
the peace, & procures another to break the peace, 
this is a forfeiture of his bond, as it was said.— 
ANON. (circa 1520), Bro. N. C. 148; 73 EH. R. 


911. 
Annotation :-—Refd. Stampe v. Hyde (1621), 2 Roll. Rep. 


771. —— Escape from arrest.]|—ANON. (1584), 
Godb. 22: 78 E.R. 14. 

772. No bodily violence threatened.] — 
Kino’s CASE (1588), Cro. Eliz. 86; 78 E. R. 345; 
sub nom. ANON., Moore, K. B. 249. 

Annotations :—Retd. Stampe v. Hyde (1621), 2 Roll. Rep. 
199. Mentd. Marshall v. Jennison (1680), Freem. K. B. 
532; R.v. Wrightson (1708), Holt, K. B. 354; Haylock v. 
Sparko (1853), 1 E. & B. 471. 

773. Abusive words.|] — STAMPE v. HYDE 
(1621), 2 Roll. Rep. 199, 227; Palm. 126; 81 
kK. R. 748, 767. 

Ba :—Refd. Haylock v. Sparke (1853), 1 Ik. & B. 


7174. —— Not tending to breach of the 
peace.|—A recognisance for good behaviour is 
not forfeited by rash, quarrelsome, or unmannerly 
words, unless they directly tend to a breach of the 

eace, to terrify others, or to promote sedition.— 
iGen HEYWARD (1638), Cro. Car. 498; 79 E. R. 
Annotation :—Refd. R. v. Ely JJ. (1855), 20 J. P. 116. 

776. Breach must be forcible..—The vi et 
armis is material in an assignment of a breach of 
a recognisance for good behaviour.—R. v. Hurcu- 
INGS (1616), Cro. Jac. 412 ; 79 EB. R. 352 3; sub nom. 
HUTCHINS v. PERIAM, 3 Bulst. 220. 

Annotations cea v. West Riding of Yorkshire JJ., 


Re Thornton (1837), 7 Ad. & Hl. 583; R.v. El : : 
20 J. P. 116. y JJ. (1855) 


County JJ. (1882), 10 L. R. Ir. 
294.—IR. 














d. Threat of malicious damage.) — 
GORMAN v. GORMAN (1891), 10 N. Z. 
L. R. 223.—N.Z. 


PART VIII. SECT. 7, SUB-SECT. 3. 
e. Proceedings for.}—In order to 
estreat a recognisance taken under 
Dominion Act, 1869, c. 30, all that is 
ae 1s a certificate from the proper 
officer under sect. 45 of the Act that 
itis forfcited.—R. »v. HICKMAN (1878), 
12N.8S. R.(3 R. & C.) 255.—CAN, 


f.——-.}—R. v. BROWN (1879), 13 
N.S. R. (1 R. & G.) BT CAN. 
&- —— Who may estreat.}—Justices 


whic 
the e 


at petty sessions have no jurisdiction to 
estreat a recognisance to be of good 
behaviour.—SHORE v. CUNNINGHAM, 
[1917] 21. R. 360.— IR, 


PART VIII. SECT. 7, SUB-SECT. 4. 


h. Forms of commitment—W riting un- 
necessary.J—LYNDEN v. KING (1843), 
6 O. S. 566.—CAN. 

778 i. Warrant of commitment—Con- 
tents—Particulars of offence.|}—A com- 
mitment in default of sureties to keep 
the peers should show the date on 
the words were all 
been spoken, & contain as 

ect that complainant is appre- 
hensive of the bodily inj Re 


MAGISTRATES. 


776. Assault on any person.|—A _ re- 
cognisance for keeping the peace is forfeited by an 
assault upon any person.—R. v. STANLEY (1754), 
Say. 189; 96 E. R. 830. 





SuB-SECT. 4.—COMMITMENT IN DEFAULT OF 
SURETIES. 


777. Form of commitment — Commitment for 
** misbehaviour.’’}—Commitment for misbehaviour 
is ill; it ought to be for want of sureties for good 
behaviour.—ANON. (1700), Fortes. Rep. 242; 92 
E. R. 836. 

778. Warrant of commitment—Contents—Par- 
ticulars of offence.|—The effect of 6 Geo. 1, c. 19, 
is to make all houses of correction public gaols or 
King’s prisons. Parties may therefore be com- 
mitted to them for want of sureties to keep the 
peace. 

A warrant of commitment for want of sureties 
to keep the peace need not. set forth the words in 
which the threats complained of were conveyed, 
nor the time or place when & where they were 
spoken. 

It is no excess of jurisdiction in such a case to 
require sureties to keep the peace not only towards 
complainant for one month, but also all Her 
Majesty’s subjects. 

It is not necessary to state in the warrant that 
the justices of the peace have found the complaint 
to be true. It is enough to aver that having heard 
it & having made due examination thereon, they 
direct the party to find sureties —Haz p. ASTON 
(1844), 12 M. & W. 456; 1 New Sess. Cas. 73; 
13 L. J. M. C. 62; 2 L. T. O. S. 329; 8 J. P. 
663; 8 Jur. 293; 152 E. R. 1276. 

779. Truth of allegation.]-— Eka p. 
ASTON, No. 778, ante. 

780. Validity—-Commitment for indefinite 
time.|—A justice’s warrant, committing a party in 
default of his finding suretics to keep the peace, 
is bad if the commitment be for no definite time, 
but until he shall find such sureties or be discharged 
by due course of law. An action lies against the 
justice for committing on such warrant; & bona 
fides ig no defence. It is not necessary that such 
warrant should fix the amount in which sureties 
are to be given. Notice of action, for a commit- 
ment under such warrant, stated that the justice 
had caused complainant to be unlawfully com- 
mitted to a certain common gaol or prison in the 
borough of Monmouth, & there ra a & kept, 
etc., without reasonable or probable cause, from, 
etc. to, etc., naming the days; & the notice went 
on to state that complainant would, at the expira- 
tion of one calendar month, cause a writ of sum- 
mons to be sued out of the Ct. of Q. B. against 
the justice, at complainant’s suit, for the said 
imprisonment, & proceed against him therefore 
according to law :—Held: a sufficient notice under 


_k. Statement of informa- 
tion laid.J—In a commitment for want 
of finding sureties for the peace, it is 
necessary to state that the justice had 
information on oath which would 
justify him in binding prisoner to kee 
the peace.— DAWSON v. FRASER (1849), 
7U.C. R. 391.—CAN. 

1. ——— Issue of— Liability for.}— 
FULLERTON v. SWITZER & Fiaa@ (1856), 
13 U. C. R. 575.—CAN., 

780i. Validity— Commitment for 
indefinite time.}-—A warrant of commit- 
ment for indefinite time, or which 
directs prisoner to be kept in custody 
till the costs are paid, without stating 




















d to have 
tement to 


ury .—. € 


Part VIII.—Procepure Unprer SummMARY JURISDICTION. 


Constables Protection Act, 1850 (c. 44), s. 1, as 
to the place where the cause of action arose, the 
subject of complaint generally, & the intended 
course of proceeding.—PRICKETT v. GRATREX 
(1846), 8 Q. B. 1020; 1 Car. & Kir. 651; 1 New 
Mag. Cas. 541; 2 New Sess. Cas. 429; 15 L. J. 
M. C. 145; 7L. T. O.S. 139; 10 J. P. 646; 10 
Jur. 566; 115 E. R. 1158. 

ar noraten :—Mentd. Lindford v. Fitzroy (1848), 13 J. P. 


SEcT. 8..-RECOVERY OF CIVIL DEBTS. 


See Summary Jurisdiction Act, 1879 (c. 49), 
ss. 6, 35; Summary Jurisdiction Rules, 1886, 
rr. 19-26, 29; Summary Jurisdiction Rules, 1915, 
rr. 36—41, 44. 

781. What recoverable as civil debt — Money 
certified due under statute..—A poor law auditor, 
on April 14, 1868, certified, under Poor Law 
Amendment Act, 1884 (c. 101), s. 32, that a sum 
of money was due from J. an overseer of the poor. 
J. did not pay over the money within seven days, 
& proceedings were taken, under Poor Law Amend- 
ment Act, 1834 (c. 76), s. 99, to recover the money 
so certified to be due. At the hearing before the 
justices, on May 18, J. set up as a defence, that he 
had been discharged, on May 11, by the Ct. of Bkpcy. 
on an adjudication dated Jan. 4:—Held: the 
debt being extinguished by the bkpcy., the 
justices had no jurisdiction under sect. 99 to order 
that J. should be committed to the gaol or house 
of correction. Semble: the non-payment of the 
money certified to be due created a debt, & was 
not an offence in respect of which the power of 
commitment was given by the sect.—R. v. MASTER, 
ETC., GLOUCESTERSHIRE JJ. (1869), L. R 4 Q. B. 
285; 10B.&S.42; 38 L.J.M.C.73; 17 W. 1. 
4423 sub nom. R. v. MARTIN, ETC., GLOUCESTER- 
SHIRE JJ., Re JAMES, 19 L. T. 7333; sub nom. 
Rt. v. GLOUCESTERSHIRE JJ., 33 J. P. 436. 


Annotations :-—Refd. li. v. Kerswill, [1895] 1 Q. 18.1. Mentd. 
2 Q. B. 344; Marginson v. 


Seaman v. Burley, [1896] 

Tildsloy (1903), 67 J. P. 226. 

782. Poor rate.|—The Summary Juris- 
diction Act, 1879 (c. 49), does not affect or apply 
to proceedings for the recovery of poor rates & 
other rates recoverable in the same manner as 

poor rates.—lN. v. Prick (1880), 5 Q. B. D. 300; 

49 L. J. M. C. 49; 42 L. T. 489; 44 J. RP. 248; 

28 W. R. 615, D. C. 

Annotations :—Consd. Sandgate L. 3. v. Pledge (1885), 49 
J. P. 342. Expld. R. v. London (Lord Mayor) & Brown 
(1887), 57 L. T. 491; Re Allen, [1894] 2 Q. B. 924, Refd. 

Southwark & Vauxhall Water Co. v. Hampton U. C. (1898), 

68 L. J. Q. B. 207; Atkins wv. Hutton (1909), 103 L. T. 

514. Mentd. R. v. Lincolnshire JJ., [1912] 2 K. B. 413. 


783. .|—Summary Jurisdiction Act, 
1879 (c. 49), does not apply to proceedings for 
the recovery of poor rates or rates recoverable in 
the same way as poor rates.—ATKINS v. HUTTON 
pray a L. T. 514; 74 J. P. 329; 8 L. G. R. 











the amount, is bad.—Dawson vv. 
FRASER (1849), 7 U. C. R. 391.—CAN. 

m. Order’ to find 
suretics.}—A warrant of commitment 
for refusing to enter into recognisance 
of the peace is not bad because it 
recites that deft. had been ordered to 
find two sureties.—E=az p. DUKE (1876), 
2 N. Z. Jur. N, S. 181.—N.Z. 


PART VIII. SECT. 8. . 

n. What recoverable as civil debt 
—Sum under £5.)—A justice of the 
reace has no jurisdiction, under 4 Will. 
V. o. 45, in cases of debt where the 
amount exceeds £5, unless reduced to 


J.-——VOL. XXXIII. 





e 4 e 





lived in the cit 
in the 
claime 
magistrate had 


that sum by actual payments.—-WHITE r 
vu. MACKLIN (1840), 1 

o. —— ——.]—DRAPER ¥. MUNROE 
(1847), 5 N. B. R. (3 Kerr) 438.—CAN. 


p. —— Sum under $ 
LINTON (1874), 15 N. B. 
41 N 


q. ——— .]—In an _ action of 
debt in the Portland civil ct., 

of St. John & 
arish of Lancaster, the amount 
being under $20 :—Held: the 
jurisdiction.— PUR- 
CHASE v. SEKELY (1880), 19 N. B. WR. 
(3 P. & B.) 549.—CAN 
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784. ——— Penalty for non-payment of railway 
fare—Railway Clauses Consolidation Act, 1845 
(ec. 20).|—The penalty imposed by sect. 103 of 
above Act, for travelling in a railway carriage 
without having paid the fare & with intent to 
avoid the payment of it, is not a sum of money 
claimed to be due & recoverable on complaint to a 
ct. of summary jurisdiction within the meaning 
of Summary Jurisdiction Act, 1879 (c. 49), s. 6, 
&, is not subject to the procedure for the recovery 
of civil debts in a ct. of summary jurisdiction 
prescribed by Summary Jurisdiction Act, 1879 
(c. 49), 8. 35.—R. v. PaGeT (1881), 8 Q. B. D. 151; 
51L.J.M.C.9; 45 L. T. 794; 46 J.P. 151; 30 
W. R. 336, D. C. 

Annotations :—Expld. R. v. Lewis, Stipendiary Magistrate 
& Moss (1896), 74 L. T. 551; I. v. Burrows, etc. JJ., 
Ex p. Wilson (1897), 77 lL. T. 338. Refd. Kennard v. 
Simmons (1884), 48 J. P. 551; R.v. Daly, Hx np. Newson 
(1911), 104 L. T. 892. 

785. Penalty for non-payment of cab fare— 
Town Police Clauses Act, 1847 (c. 89), s. 66.]— 
By above sect., if any person refuse to pay on 
demand to any driver of any hackney carriage the 
fare allowed by the Act, or any bye-law made 
thereunder, such fare may, together with costs, 
be recovered before a justice as a penalty :—Held: 
a person refusing to pay a fare could not, upon 
information, be summarily convicted for such 
refusal, & be ordered. in case payment were not 
made, & in default of distress, to be imprisoned, 
as the fare was a sum of money claimed to be due 
& recoverable on complaint to a ct. of summary 
jurisdiction within the meaning of Summary 
Jurisdiction Act, 1879 (c. 49), s. 6, & was therefore 
only recoverable in the manner provided by 
Summary Jurisdiction Act, 1879 (c. 49), s. 35. 

It is clear that the mere statement in an Act 
of Parliament that a sum is recoverable as a penalty 
does not turn the non-payment of what is merely a 
debt into an offence. ... The words, & not 
upon information, were inserted to emphasise 
the exclusion of criminal matters from the opera- 
tion of sect. 6 [Summary Jurisdiction Act, 1879 
(c. 49)] (CHARLES, J.).—R. v. KERSWILL, [1895] 1 
Q.B. 1; 64L. J. M. C. 70; 71. T. 574; 59 
J. P. 342; 39 Sol. Jo. 62; 18 Cox, C. C. 49; 10 
R. 476; sub nom. R. v. Torquay JJ., 48 W. KR. 
59; sub nom. R. v. KERSWELL, ETC., DEVON JJ., 
Re Du Castro, 11 T. L. R. 8, D.C. 

Annotations :—Expld. R. v. Lewis, Stipendiary Magistrate & 
Moss (1896), 74 lL. T. 551. Refd. Re Gamble, [1899] 1 
Q. B. 305; FKishwick v. Gyani, [1925] 1K. B.617. Mentd. 
I. v. Slade, Hx p. Saunders, R. v. London JJ., Haz p. 
Saunders (1895), 64 L. J. M. C. 273. 

786. Apportionment of paving expenses 
by arbitrator—Public Health Act, 1875 (c. 55).J]— 
An award of an arbitrator under above Act, s. 150, 
apportioning paving expenses can only be enforced 
by summary proceedings before justices, & not 
under Arbitration Act, 1889 (c. 49), s. 12.—Re 
WILLESDEN LocaAL BOARD & WRIGHT, [1896] 2 
Q.B. 412; 65 L. J. Q. B. 567; sub nom. WILLESDEN 











, Money obtained by false 
oretences.)}—FRASER v. MOLANDERS 
(1893), 25 N.S. lt. 542.—-CAN. 

t. Sum up to limit of furis- 
diction—If claim for excess abandoned.) 
—-Where a pltf. abandons the excess 
of his claim over the limit of a magis- 
trate’s jurisdiction, he is at liberty to 
recover up to the amount of the limit 
of the jurisdiction.—_Wa1irRavu HospPIrraL 
& CHARITABLE AID BOARD v. PICTON 
HospiTaL & CHARITABLE AID BOARD 
(1904), 24 N. Z. L. R. 45.—N.Z. 


a. Plea of Statute of Frauds.}—Above 
Stat. is equally applicable to cases 
brought in the justice’s ct., as to 


BB 


err, 94.—CAN. 





20.J— Har p. 
hk. (2 Pug.) 


ltf. 
eft. 
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Sect. 8.—Recovery of civil debts. 
Sects. 1 & 2.] 


LocaL Boarp v. Wriaut, 75 L. T. 13; 60 J.P. 
708; 44 W. R. 676; 12 T. L. R. 5389, C. A. 
Annotation :-—Mentd. Re Stoker & Morpeth Corpn. (1914), 

84L. J. K. B. 1169. 

787. Fine or contravention of Merchant 
Shipping Act, 1894 (c. 60).J)—A person acts in 
contravention of above Act, s. 111, who, not being 
qualified as therein mentioned, engages or supplies 
a seaman to be entered on board a foreign ship in 
the United Kingdom. 

The fine imposed by above Act, s. 111 (4) for 
such contravention is a punishment for an offence, 
& is not a civil debt. Therefore a conviction which 
imposes imprisonment in default of sufficient 
distress for an offence committed under the sect. 
is good, proof of means to pay being unnecessary.— 
R. v. STEWART, [1899] 1 é B. 964; 80 L. T. 660; 
63 J. P. 547; 47 W. R. 445; 8 Asp. M. L. C. 
5384; sub nom. R. v. STEWART, Ex p. OLSEN, 68 
L. J. Q. B. 582; 15 T. L. R. 308, D. C. 


Annotations :—Refd. Poll v. Dambe, [1901] 2 K. B. 579. 
Mentd. The Tagus, [1903] P. 44. 


788. Maintenance of relative—Poor Relief 
Act, 1601 (c. 2).|—Money due under an order of 
justices made upon a person for the maintenance 
of his father under above Act, s. 6, is recoverable 
before a ct. of summary jurisdiction as a civil debt 
& not as a penalty; & an order of justices for 
the payment of the money so due cannot be 
enforced by imprisonment in default of distress, 
unless it be proved that the person in default has 
since the date of the latter order had the means to 
pay the sum in respect of which he had made 
default.—Re GAMBLE, [1899] 1 Q. B. 305; 68 
L. J. Q. B. 195; 79 L. T. 642; 63 J.P. 101; 15 
T. L. R. 123; 43 Sol. Jo. 128; 19 Cox, C. C. 225, 


D.C. 

Annotations :—Refd. R. v. Webber & St. Thomas’ Union, 
Ez p. Wheaton (1899), 43 Sol. Jo. 826; R.v. Richardson, 
Ez p. Sherry (1909), 79 L. J. K. B. 13. 


789. Health insurance contribution.| — 
Resp. was convicted on July 20, 1924, of failing 
to pay a contribution which he was liable to pay 
under the National Health Insurance Acts, 1911 
to 1922, in respect of an employed contributor. 
Due notice having been served upon him in 
accordance with the Act, it was proved that he 
had failed to pay other contributions in respect 
of the same employed contributor during the year 

receding the date when the information was laid. 

esp. was fined £5 & £2 2s. costs, & in default of 
payment—it appearing that resp. had not sufficient 
goods to satisfy the amount of the said fine & costs 
—was ordered to be imprisoned for one month. 
The magistrate further ordered that resp. should 
pay to the Insurance Comrs. the sum of 9d. in 
respect of the contribution for which the informa- 
tion was laid & also the sum of 18s., being a sum 
equal to the amount of the contributions unpaid 
during the preceding year, & he directed that in 
default of payment each of such amounts should be 
recovered as a civil debt. A similar fine was 
imposed & similar orders for payment made on a 
second information charging a similar offence under 


Parts 1X. & &. 











actions brought in other cts.—McCKEEN 
cag (1831), N. B. Dig 


b. Procedure to recover—Not limited 
to summary procedure.|}—The action of 
debt given by 15 Vict. c. 51, is a cumu- 
lative remedy, & docs not take awa, the 
mode of proceedings prescribed by - 
mary Convictions Act.—Hz p. Harrr 
(1854), 8N. B. R. (3 All.) 122.—CAN, 

0. Sum paid to justice— Duty to 
pay over to successful plaintiff.}—A jus- 


1 Han. 28.—CAN, 


tice of the peace, to whom money is 

. 389,— pad on a@ judgment recovered before 

im, is bound to pay it over to 

in the suit.—WI1s0N v. Boyp (1853), 
7 N, B. R. (2 All.) 537.—OAN. 

_d. Costs—Where court has no juris- 

diction.J—RIDEOUT v. STEVENS (1867), 


e. Commencement of action—W hat is.] 
—In a suit brought in a justice’s ct., 
the filing of the particulars of pltf.’s 
claim with the justice is not the com- 


MAGISTRATES. 


the Unemployment Insurance Act, 1920 (c. 30): 

—Held: in both cases, the magistrate was right. 

The order for payment of contributions were not 

part of the penalty, & could only be enforced as a 

civil debt. Resp. in other words, could only be 

imprisoned in default of payment on proof of 

means.—FISHWICK v. GYANI, [1925] 1 K. B. 617; 

94L. J. K. B. 392; 182 L. T. 761; 89 J. P. 48; 

41T. L. R. 2538; 23 L. G. R. 185; 27 Cox, C. C. 

758, D. C. 

790. Procedure to recover—Civil not criminal.] 
—R. v. KERSWILL, No. 785, ante. 

791. .|—An application to a ct. of 
summary jurisdiction for an order to enforce 
payment of a general district rate under Public 
Health Act, 1875 (c. 55), s. 256, is not a criminal 
cause or matter, & therefore an appeal lies to the 
Ct. of Appeal from the judgment of a Div. Ct. 
upon a case stated on such application.—SouTH- 
WARK & VAUXHALL WATER Co. v. HAMPTON URBAN 
DISTRICT COUNCIL, [1899] 1 Q. B. 273; 68 L. J. 
Q. B. 207; 79 L. T. 612; 80 L. T. 1; 63 J. P. 
100; 47 W. R. 177; 15 T. L. R. 95; 438 Sol. Jo. 
124, C. A.; affd. sub nom. HAMPTON URBAN 
DIstRIcr COUNCIL v. SOUTHWARK & VAUXHALL 
WATER Co., [1900] A. C. 3, H. L. 
Annotations :—Refd. R. v. Shuttleworth, Hx p. 'Vickle (1908), 

72 J.P. 329; Atkins v. Hutton (1909), 103 L. T. 514. 

792. —— Complaint, not information.|— 
R. v. Lewis, [1896] 1 Q. B. 665; 65 L. J. M. C. 
126; 74 L. T. 551; 60 J. P. 376; 12 T. L. R. 
367 ; 40 Sol. Jo. 481 ; 18 Cox, C. C. 328, D.C, 

793. Limited to summary procedure.]-— 
Where a statute gives a right to recover expenses 
in a ct. of summary jurisdiction from a person who 
is not otherwise liable, there is no right to come to 
the High Ct. for a declaration that the expenses 
may be recovered in a court of summary juris- 
diction.—BARRACLOUGH v. BROWN, [1897] A. C. 
615; 66 L. J. Q. B. 672; 76 L. T. 797; 629.7. 
275; 13 T. L. R. 527; 8 Asp. M. L. C. 290; 2 
Com. Cas. 249, Hl. L.; affg. (1896), 65 L. J. Q. B 
333, C. A. 

Annotations :-—Consd. Barwick v. S. K. & C. Ry., [1921] 1 
K. B. 187. Refd. The Veritas, [1901] P. 304; Simmonds 
v. Newport Abercurn Black Vein Steam Coal Co., [1921] 1 
K. B. 616; Everett v. Griffiths, [1924] 1 K. B. 941. 
Mentd. Howard Smith v. Wilson, [1896] A. C. 579; 
A.-G. v. Merthyr Tydfil Union, [1900] 1 Ch. 516; Devon- 
port Corpn. v. Tozer (1903), 67 J. P. 269; Lucy v. Dorling 

1905), 49 Sol. Jo. 582; KR. v. Philbrick (County Court 

Judge), Ha p. Edwards (1905), 53 W. lh. 527; The 

Wallsend, [1907] P. 802; De Gasquet James v. Mecklen- 

burg Schwerin, [1914] P. 53; Guaranty Trust Co. of New 

York v. Hannay, [1915] 2 K. B. 536; Boston Corpn. v. 

Fenwick (1923), 129 L. T. 766; Whitney v. I. R. Comrs., 


[1926] A. C. 37; Sheppy Glue & Chemical Works v. 
Medway River Conservators (1926), 24 L. @. R. 457. 


794. When power of commitment arises.| 
—Re GAMBLE, No. 788, ante. 

795. .|—Summonses were issued 
against two officers of local branches of a certain 
trade union under the Trade Union Act, 1871 
(c. 31), s. 12, charging them with wilfully with- 
holding certain sums of money belonging to the 
union. Both defts. admitted the charges against 
them, & orders, headed civil debt, were madc 
upon them for payment of the amounts due or in 
default distress sale. Both defts. defaulted, 
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mencement of the action._-MCPHERSON 
v. MCKINNON eee 19 N. B. R. (3 
ltf. | P. & B.) 3.—CAN. 


{f. Filing  defence— Effect of.J— 
McCKEEN ¥. CAMERON (1906), 1 E. L. R. 
315.—CAN. 





























§. rie ae ie ie irae v. 
(1909), 7 H. L. R. 283.—CAN, 


REFUSE 

h. No juriadiction tn action reat 
damages.}—-Under Small Debts ct 
the magistrate’s jurisdiction is limited 


Part X.—CLERKS TO JUSTICES. 


& application was then made for their committal 
to prison under the sect. The magistrate refused 
the application on the ground that the sect. was 
modified by the Summary Jurisdiction Act, 1879 
(c. 49), 8. 6, & that, the proceedings being civil 
& not criminal, in order to obtain committal a 
judgment summons must be issued & the prosecu- 
tion must prove possession of means by defts. 
An order nisi was then obtained. addressed to the 
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magistrate & the two defts., calling on them to 
show cause why the orders should not be removed 
& quashed on the ground that the moneys ordered 
to be paid were not civil debts :—Held:;: as the 
orders were regular on the face the rule must be 
discharged.—R. v. TrRuscotr (1899), 81 L. T. 
188; 15 T. L. R. 405; 19 Cox, C. C, 379, D.C. 
796. ——- ——-.|—_FISHWICK v. GYANI, No. 
789, ante. 


Part IX.—Procedure Not Under Summary Jurisdiction. 


Proceedings preliminary to indictment.| — See 
CRIMINAL Law, Vol. XIV., pp. 166 e¢ seq. 


In extradition proceedings.|—See EXTRADITION, 
Vol. XXIV., pp. 878-885, Nos. 59-124. 





Orders for reception of lunatics.|—See LUNATICS, 
pp. 267 ef seq., ante. 

Orders for removal of paupers.|—See Poor Law. 

Application proceedings in  bastardy.] — See 
BASTARDY, Vol. III., pp. 387 et seq. 


Part X.—Clerks to Justices. 


Sect. 1.—APPOINTMENT. 


See, now, Criminal Justice Administration Act, 
1914 (c. 58), 8. 34. 


797. By whom appointed—Justices of petty 
sessional division—For places appointed for holding 
petty sessions in the division.|—-(1) Cts. of petty 
sessions cannot be held for a borough without a 
separate commission of the peace except as cts. 
for the petty sessional division in which the borough 
is situate. 

(2) A separate clerk cannot be appointed by the 
justices usually acting in a borough in which petty 
sessions are so held, but the justices of the petty 
sessional division may appoint a separate clerk in 
respect of each place appointed for holding petty 
sessions in the division, under Justices Clerks 
Act, 1877 (c. 43), s. 5. 

(8) The salary of every clerk so appointed is 
payable by the county council, & the unappro- 
priated fines & fees must be paid to the county 
treasurer.—HUNTINGDON CORPN. v. HUNTINGDON 
Country COUNCIL, [1901] 2 K. B. 257; 70 L. J. 
K.B. 755; 85L. T. 26; 653. P.675; 17 TLR. 
621, D. C. 

798. Whether subject to certiorari.] —- An 
appointment by justices of a clerk is not an act of 
justices which is subject to a writ of certiorart.— 
R. v. DRUMMOND, Ex p. SAUNDERS (1903), 88 
L. T. 833; 67 J. P. 8300; sub nom. R. v. DRUM- 
MOND, Ha p. SAUNDERS, R. v. YELVERTON, Ea p. 
LAURENCE, R. v. PROTHEROE, Ha p. THOMAS, 
1L. G. R. 567, D. C. 


to actions for debt.—SIMPSON  v. 
Winnie (1910), 15 B. C. R. 5.—CAN. 

k. No evidence to support action.) 
—LANGILLE v. ZINOK (N. 8.) (1910), 9 
E. L. R. 113.—CAN. 


1. P to ak RAE tay v. 


21. R. 601.—IR. 


MoDovt nt api) BK. L. R. 465 
CDOUGALL F .- LR. : 
4DL. BR. iB; 47 N.S. R. 423,— o. Interim appointment — By the 


PART &. SECT. 1. 


m. By whom appointed— Justices p. Dual 


of petty sessional division.J—R. v. CaR- 

n. ——— —— Vote by justice out- 
side division—A ppvintment invalid.}— 
R. v. SCHULL JJ. & WHITLEY, [1910] 


SrecrT. 2.—TENURE OF OFFICE. 


See Justices Clerks Act, 1877 (c. 43), s. 5; 
Municipal Corporation Act, 1882 (c. 50), s. 159 (1). 
799. Liability to summary dismissal—Without 
cause assigned.|—A clerk to justices in petty 
sessions, appointed by order of such sessions, has 
no legal hold upon his office, nor will this ct. inter- 
fere if he is dismissed summarily, & without cause 
assigned.—Ha p. SANDYS (1833), 4 B. & Ad. 868 ; 
1 Nev. & M. K. B. 591; 1 Nev. & M. M. C. 130; 

110 EB. KR. 680. 

Annotations :-—-Refd. R. v. Bridgewater Corpn. (1837), 6 
Ad. & El. 339; BR. v. Fox (1858), 8 KE. & B. 939, 

800. Office held at pleasure of justices.|—A 
clerk to borough justices appointed under 5 & 6 
Will. 4, c. 76, 8s. 102, is appointed & holds his office 
at the pleasure of the justices, & guo warranto will 
not lie for usurping such an office,—R. v. Fox 
(1858), 8 BB. & B. 989; 30 L. T. O. S. 285; 120 
E. It. 350; sub nom. Re Fox, 27 L. J. Q. B. 151; 
22 J. P. 656; 4 Jur. N. S. 4103; sub nom. RB. v. 
Cox, 6 W. R. 282. 

Annotations :—Refd. R. v. Hampton (1865), 6 B. & S. 923; 
Bradley v. Sylvester (1871), 25 L. T. 459. Mentd. ht. v. 
Fox (1859), 5 Jur. N. 8. 1248; Theo Leda (1862), 32 L. J. 
P.M. & A. 58; Ea p. Parry (1887), 3 T. L. R. 649; 
hi. v. Speyer, R. v. Casse], [1916] 1 K. B. 595. 

-|—The justices can dismiss their 
clerk at pleasure (DAy, J.).—R. v. BopMIN (Mayor 
& JJ.), [1892] 2 Q. B. 21; 61L. J. M.C. 1513 66 
L. T. 562; 56J3.P.504; 40 W. R. 606; 8T.L. R. 
553; 86 Sol. Jo. 489, D. C. 


Annotation :—Mentd. R. v. Kensington Income ‘lax Comrs. 
Kaz p. Edmond de Pelignac, [1917] 1 K. B. 486. 


attorney.J--ROBERTSON v, FREEMAN 
(1863), 22 U. C. R. 298.—CAN, 


PART X. SECT, 2. 
_ 800 1. Office held at pleasure of jus- 
aes a) = CoRK 


ADVOCATE (1890), 17 
R. (Ot. of Sess.) 293.—S8COT. 


effectt—Ex officio county 
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Scr. 8.—QUALIFICATION AND DISQUALIFICA- 


See Justices Clerks Act, 1877 (c. 43), 8 73 
Municipal Corporations Act, 1882 (c. 50), 8. 159. 

802. Concurrent appointment to other office— 
Clerk of peace for oraed mee pres 24 & 25 Vict. 
c. 75, s. 5, one who then held the office of a clerk 
of the borough justices was not prevented from 
afterwards being appointed clerk of the peace for 
the county & he might lawfully continue to hold 
both offices.—Brown v. Evans (1876), 35 L. T. 
877; 41 J. P. 675; 24 W. R. 9387, C. A. 

803. Justice of peace.|—R. v. DOUGLAS, 
No. 42, ante. 

804. Practising as solicitor—Penalty under 22 
Geo. 2, c. 46—Necessity for proof of appointment.|— 
Where the town clerks of a borough always 
exercised the office of clerk of the peace by them- 
selves or deputy, without any formal appointment 
thereto :—Held: the deputy town clerk was not 
liable to penalties under above Act, for practising 
as an attorney at the borough sessions, without 
proof of his having acted as deputy clerk of the 
peace.—-FAULKNER v. CHEVELL (1839), 10 Ad. 
& El. 76; 2 Per. & Dav. 262; SL. J. Q. B. 186; 
3 J. P. 384; 3 Jur. 1148; 113 i. R. 30. 

805. ——— Prosecuting offender committed for 
trial by justices—Penalty under 5 & 6 Will. 4, c. 76, 
s. 102./—A clerk to the justices of a borough, who 
is employed in the prosecution of a person com- 
mitted by such justices, is not liable to the penalty 
of £100 under above sect.—CorE v. LAWRANCE 
(1853), 1 KE. & B. 516; 22 L. J. Q. B. 140; 20 
L. T. O. 8S. 222; 17 J. P. 342; 17 Jur. 1115; 1 
W. R. 146; 118 E.R. 529. 

806. ——- ——— Partnership with solicitor 
in practice.|—By above sect., it is provided that it 
shall not be lawful for the clerk to borough 
justices, by himself or his partner, to be directly 
or indirectly interested or employed in the prosecu- 
tion of any offender committed for trial by the 
justices of whom he shall be such clerk as afore- 
said, or any of them, at any ct. of gaol delivery 
or general or quarter sessions. IF’. was appointed 
clerk to the justices of the borough of N. He was 
in partnership with P. who was clerk of the peace 
for the county in which N. was situate, & who was 
entitled to receive certain fees upon the arraign- 
ment & trial of all prisoners at quarter sessions. 
Certain offenders were committed by the justices 
of N. for trial at the general quarter sessions for the 
county, & upon their arraignment & trial P. 
received fees. By arrangement between E. & P., 
the former was entitled to receive, & did receive, 
one-half of the fees so taken by P. :—Held: F. 
was liable to be convicted upon an indictment 
preferred against him under above sect., as being 
interested in the prosecution of the offenders 
committed by the justices of N. for trial at the 
county sessions & the clause imposing the enalty 
did not apply to him.—R. v. Fox (1859), 1 B. & E. 
729; 1 L. T. 216; 5 Jur. N. S. 1248; 8 W. R. 
93; 120 E. R. 1083; sub nom. Fox v. R., 29 L. J. 
M. C.54; 24 J. P. 182, Ex. Ch. 

807. ——. In own court.]—Semble: the clerk 
of the Justices should not act as solr. for one of the 
parties on a prosecution before his own bench of 











PART X. SECT. 3. 


q. Sex.)—A woman by reason of 
her sex is disqulified under the statutes 
regulating the matter from being ap- 
pointed or acting as clerk of petty 
sessions, but she is not debarred either 
by the cr pee ga Poati or any ground of 
vee"*= policy fro occupyi th 
position. Frosr ok {1 19) 4 i. te 


8 1.—IR. 
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justices —R. v. BRAKENRIDGE (1884), 48 J. P, 
293, D. C. 

808. ——— Failing to bind over real prosecutor 
on committal—Acting as solicitor on prosecution 
by indictment.|—-R. v. BUSHELL (1888), 52 J. P. 
186; 16 Cox, C. C. 367. 

Disqualification under Licensing Consolidation 
Act, 1910 (c. 24).|—See Licensing Consolidation 
Act, 1910 (c. 24), s. 49. 


Sect. 4.—DUTIES AND LIABILITIES. 


Duty to make & keep records.|—See Justices 
Clerks Act, 1877 (c. 43), ss. 5, 6; Summary Juris- 
diction Act, 1879 (c. 49), s. 22; Summary Juris- 
diction Rules, 1915. 

Admissibility of records in evidence.]|— 
See EviIpENCE, Vol. XXII., pp. 298, 347, Nos. 
2864, 3511. 

809. Private records kept In books containing court 
records—Delivery by executor to successor of clerk.] 
—The clerk to the justices of a petty sessional 
division was accustomed to make private entries 
in the books in which he entered the magisterial 
business of the division. Upon his decease these 
books were taken possession of by his exor., who 
refused to deliver them up to the successor of the 
deceased, upon the grounds that they were pur- 
chased by deceased, contained items of his private 
business, & because he had a lien upon them for 
fees due & unpaid. Upon a rule for a mandamus 
to compel him to deliver them up :—Held: he 
was bound to do so.—R. v. RASTRICK (1858), 31 
L. T. O. S. 220; 22 J. P. 386; 6 W. RR. 654. 

810. Liability—For failure to carry out orders 
of justices—Return of convictions.|—Ez p. Hay- 
WARD, No. 671, ante. 

811. Information for alleged misconduct 
in office.|—R. v. AYRE (1851), 15 J. P. Jo. 322. 

As to informations gencrally, see CRIMINAL LAw, 
Vol. XIV., pp. 349 et seq. 








SECT. 5.—REMUNERATION. 
SUB-SECT. ].—FEES, 


See Justices Clerks Act, 1877 (c. 43), 5. 9; 
Criminal Justice Administration Act, 1914 (c. 58), 
8. 6, sched. I. 

812. Table of fees—-Recovery of unpaid but 
regular fees.|—IFees which a justices’ clerk, in a 
borough, is authorised to take by a table regularly 
allowed & confirmed under 5 & 6 Will. 4, c. 76, 
s. 124, in respect of charges against persons 
apprehended & brought before the borough 
justices by constables appointed by the watch 
committee, disposed of by such justices, & which 
fees the clerk to the justices cannot recover from 
such persons, or other parties, either on account 
of their not being specifically imposed on them by 
Acts of Parliament, or from their inability to pay, 
are ‘‘ expenses necessarily incurred in carrying into 
effect the provisions of the Act’’ under s. 92, & 
a mandamus will go to direct their payment out of 
the borough fund.—R. v. GLOUCESTER CORPN. 


—Ezx p. CARTER (1895), 33 N. B. R. 
6.—CAN. 


PART X. SECT. 5, SUB-SECT. 1. 


t. Table of fees—Contents of.J— 
The table of fees established & pro- 
the cts. contains all the 
services for which clerks are entitled 
to charge, in addition to such as are 


PART X. SECT. 4. 


r. To assist justices at 
examinations. }—Assisting justice 
preliminary examinations, 
officer on criminal prosecutions, are m ted by 
not within the duties of the clerk of 
the peace as described by legislation. 


reliminary 
s on 
the Crown 
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(1844), 5 Q. B. 862; 1 Dav. & Mer. 677; 13 
L. J. Q. B. 333; 8 L. T. 0. S. 54; 8 J. P. 855; 
8 Jur. 573; 114 EB. R. 1474, 

sa ata :—Refd. Reddish v. Hitchinor (1878), 43 J. P. 


813. When justices may make fresh table.] 
—(1) Declaration that a table of fees to be taken 
by the clerks of justices for M. directing that the 
fee to be taken for every recognisance to prosecute, 
etc., should be 4s., was pursuant to 26 Geo. 2, 
c. 14, made & settled by the justices at quarter 
sessions, approved at the quarter sessions next 
succeeding, & afterwards laid before the judges at 
the next assizes, who, on Nov. 15, 1842, approved 
& ratified the same; & that three months after- 
wards deft., as clerk to the justices, demanded 
& received of pltf. 8s., as the fee for taking & 
acknowledging a recognisance, whereby, & by 
force of the statute, deft. became liable to pay 
plitf. £20 :—Held: on demurrer; the declaration 
was bad, as 26 Geo. 2, c. 14, s. 2, in imposing a 
penalty of £20 for demanding a greater fee than 
that established, enabled any person to sue as 
informer, & pltf. sued as informer, though he 
happened also to be the person grieved. (2) By 
26 Geo. 2, c. 14, s. 1, ‘‘ the justices of the peace 
throughout England, at their respective general 
quarter sessions of the peace, to be held next after 
June 24, 1753, shall & they are required to make 
& settle a table of fees, etc.; & it shall & may be 
lawful for the said justices in their respective 
quarter sessions assembled from time to time to 
make any other table of fees to be taken instead of 
the fees contained in the table.’’ Semble: the 
power to make a fresh tahle of fees does not depend 
upon a previous table having been made at the 
session next after June, 1753.—LEwIs v. DAVIS 
(1875), L. R. 10 Exch. 86; 44 L. J. Ex. 86; 39 
J.P. 148; 23 W. R. 685, Ex. Ch. 

AO cena, Mentd. Caldow v. Pixell (1877), 2 

. ry U0 . 


814. Ratification at next assizes—Neces- 
sity for.|—(1) If a clerk to justices demands & 
receives a fee for the taking of recognisances, as for 
a principal & two sureties, there being in fact only 
one surety, he is not guilty of an offence or hable 
to a forfeiture under 26 Geo. 2, c. 14, s. 2, if he 
actually believed there were two suretics. 

(2) A table of fees to be taken by the clerks of 
justices was made at the June quarter sessions, & 
submitted for approval to the next October quarter 
sessions; when the further consideration thereof 
was adjourned to the next Epiphany sessions; & 
at these last-mentioned sessions the table, with some 
alterations, was approved of; & the same was 
afterwards ratified & confirmed by the judges at the 
next following assizes :—Held: the table was not 
duly approved, ratified & confirmed, under 26 
Geo. 2, c. 14, s. 1, as the approval ought to have 
been given at the October sessions, & such sessions 
had no power to adjourn the consideration thereof. 
—BOWMAN v. BLYTH (1857), 7 HE. & B. 26; 27 
L. J. M. C. 21; 29L. T. O. S. 312; 22 J. P. 5; 
3 Jur. N.S. 886; 119 BE. R. 1158, Ex. Ch. 
Annotations :—As8 to (2) Distd. Lewis v. Davis (1875), L. R. 

Exch. 86. Refd. R. v. Lancashire JJ. (1857), 8 E. & B. 

563: RK. v. Cambridge Union (1861), 1 B. & 8. 61. 

Generally, Mentd. Rochester Corpn. v. RK. (1858), I. B. & 

EK. 1024; Caldow v. Pixell (1877), 2. C. P. D. 562; RK. v. 

Tolson (1889), 23 Q. B. D. 168; Medheugh Collicry v. 

Gateshead Assmt. Com. (1923), 130 L. T. 366. 


815. Payment of fees—Liability for—Private 
prosecutor.|—A railway stationmaster gave a 
Seka into the custody of a police constable on 

he charge of picking pockets at the railway station, 








specially authorised & provided for by 
any statute.—Re DARTNELL (1867), 26 
U. C. R. 430.—CAN. 


a. Payment of fees—To be con- 
nected uith adminisiration of justice. }— 
Re CLERK OF THE PEACE v. WESTERN 
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& he afterwards appeared & gave evidence before 
two justices, who convicted prisoner of frequenting 
a place of public resort with intent to commit 
a felony :—Held: the stationmaster was not liable 
for the fees payable to the clerk of the justices in 
respect of such conviction.— REDDISH v. HITCHINOR 
oe 48 L. J. M. C. 313; 40 L. T. 653; 43 J. P. 


816. ——— In advance—Right of clerk to de- 
mand.|—The clerks of magistrates within any part 
of the metropolitan police district, for which no 
police ct. has been established, are entitled to 
demand & receive from police constables, as well 
as other persons, the fees authorised to be taken 
by magistrates’ clerks, pursuant to 26 Geo. 2, 
c. 14; but they are not entitled to retain any fines 
or penalties received by them, & for which they 
are bound to account to the receiver of the metro- 
politan police district, under Metropolitan Police 
Courts Act, 1830 (c. 71), s. 46, on account of their 
fees; nor have they any remedy whatever against 
the receiver for the recovery of their fees. Semble: 
they might insist upon payment at the time of the 
application, & refuse to do the act required until 
payment of the fee.—WRAY v. CHAPMAN (1850), 
14 Q. B. 742; 4 New Mag. Cas. 55; 19 L. J. M. C. 
155; 14 L. T. O. S. 4393; 14 J. P. 95; 14 Jur. 
687; 117 HK. R. 286. 


Annotations :—Distd. Reddish v. Hitchinor (1878), 48 L. J. 
M. C. 31. Refd. George v. Thomas, [1910] 2 K. B. 951. 


817. As condition of liberation on bail.|— 
Ex p. REDDISH (1856), 20 J. P. Jo. 101. 

818. ——— Fee for administration of oath to 
witness—Alehouse Act, 1828 (c. 61), 5. 15.|-Above 
sect. is exhaustive as to the fees which may be taken 
by a clerk to the justices on an application for the 
grant of a license at a general licensing meeting 
or at any special sessions held under the Act, & 
therefore a clerk to the justices is not entitled to 
demand a fec for administering the oath to a person 
who appears & objects to the grant of a license.— 
WHITrUCK v. WITHY, [1907] 2 K. B. 526; 76 
I. J. K. B. 778; 961. T. 912; 71 J. P. 317; 23 
T. LL. R. 458, D.C. 

819. Order on overseers—Payment must 
be to clerk.]—An order under Parish Constables 
Act, 1842 (c. 109), s. 17, & 13 & 14 Vict. c. 20, 
s. 2 on overseers, requiring them to pay a sum of 
money to W., the superintendent of police, ‘‘ for 
fees due to him,’’ is not supported by evidence 
that the fees were those really due to the clerk of 
the justices in vagrant cases, & had been paid in the 
first instance to him by the superintendent, who 
sought the order in question as a means of re- 
imbursing himself, & therefore justices are not 
authorised to enforce such an order.—NEITHROP 
OVERSEERS v. WHIDCOAT (1863), 9 L. T. 383. 

820. Payment disallowed by poor law 
auditor.|—The quarter sessions, under Summary 
Jurisdiction Act, 1848 (c. 43), s. 30, duly made a 
table of fees to be taken by the clerks to the justices 
within the county of C., & amongst others, a fee 
of 2s. 6d. for notice to parish officers to return & 
verify jury lists, & 2s. for allowance of list, & 
stated that these fees were payable by the overseers. 
These fees were sanctioned by the Secretary of 
State. The overseers of the parish of H. paid 
such fees to the clerk to the justices of the petty 
sessional division in which H. was situate, & 
claimed before the poor law auditor to have them 
allowed to them out of the poor rates, under Poor 
Law Amendment Act, 1844 (c. 101), s. 60. The 
poor law auditor disallowed the payment :—Held: 


COUNCIL (1843), 














District MUNICIPAL 
1 U.C. R. 162.—CAN 
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the overseers had no authority for making the 
payment to the justices’ clerk, & the poor law 
auditor had rightly disallowed the payment.— 
R. v. HASLINGFIELD OVERSEERS (1874), L. R. 
9 Q. B. 203; 48 L. J. Q. B. 88; 29 L. T. 801; 38 
J.P. 581; 22 W. R. 260, D. C. . 

821. Penalty for demand of excessive fees.|— 
BOWMAN v. BLytH, No. 814, ante. 

822. .|—LEwis v. DAVIS, No. 813, ante. 








SUB-SECT. 2.—SALARY. 


See Justices Clerks Act, 1877 (c. 43), 
es Justice Administration Act, 1851, 
s. 11. 

823. By whom _ payable — Quarter _ session 
borough—Population under ten thousand.|—THET- 
FORD CORPN. v. NORFOLK CouNTY COUNCIL, No. 
896, post. : 

824. Non-quarter sessions borough — 
Separate commission of peace—Population over ten 
thousand.|—A county council claiming the fines 
levied by justices of a non-quarter sessions borough, 
having a separate commission of the peace, is 
liable to pay the salary of the clerk to the borough 
justices.—-CORNWALL CouNTY COUNCIL v. TRURO 
Town Councit (1894), 63 L. J. M. C. 60; 70 
L. T. 354; 58 J. P. 299; 10 R. 595, D. C. 


Annotations :—Refd. He Herefordshire County Council & 
Leominster Town Council, Re Local Government Act, 
1888, [1895] 1 Q. B. 43; Thetford Corpn. v. Norfolk 
County Council, [1898] 2 Q. B. 468. 


s. 9; 
c. 55, 





MAGISTRATES. 








825. —— Population under ten 
thousand.]|—Local Government Act, 1888 (c. 41), 
s. 84, has imposed upon a county council the duty 
of paying the salary of the clerk to the justices of a 
borough which is within the administrative 
county, & has a population under ten thousand 
& a separate commission of the peace; & all fees 
& costs payable to such clerk, which are not 
excluded in the fixing of his salary, should be paid 
into the county fund.—Re HEREFORDSHIRE 
County CouNncIL & LEOMINSTER TOWN COUNCIL, 
[1895] 1Q.B.43; 64L.3.M.C. 26; 711. T. 576; 
15 R. 773; sub nom. HEREFORDSHIRE COUNTY 
CoUNCIL v. LEOMINSTER TOWN COUNCIL, 59 J. P. 
88, D. C. 


Annotation :—Overd. Thetford Corpn. v. Norfolk County 
Council, [1898] 2 Q. B. 468. 


826. ——- ——— No separate commission of 
peace.|—-HUNTINGDON CORPN. v. HUNTINGDON 
CouUNTY COUNCIL, No. 797, ante. 

827. Increase of salary—Application to standing 
joint committee—Appeal to Home Secretary.|— 
Where a clerk to the justices makes to the standing 
joint committee an application for an increase of 
salary, such application being endorsed by the 
justices for whom he acts, & where the committee 
decline to make any variation, there is a ‘‘ decision ’”’ 
of the joint committee from which an appeal lies 
to the Secretary of State [under Criminal Justice 
Administration Act, 1914 (c. 58), 8. 84 (2)].— 
R. v. HOME SECRETARY, L’x p. ESSEX STANDING 
JOINT COMMITTEE (1921), 91 L. J. K. B. 579; 
126 L.-T. 510; 86 J. P. 49; 88 T. L. R. 250; 
66 Sol. Jo. 285; 20 L. G. R. 169, D. O. 

Annotation :—Mentd. R. ». Yorkshire West Riding County 


Council, Ex p. Hemsworth Poor Law Union, [1922] 2 
K. B. 368. 


Part X!.—Quarter or General Sessions. 


Sect. 1.—IN GENERAL. 


Jurisdiction of quarter or general sessions, see 
Part XIT., post. 

828. Power to regulate own practice.|—-Ex p. 
Evans, No. 983, post. 

8 J—The discretion of justices in 
enforcing a rule of sessions, which is not invalid 
or unreasonable, will not be interfered with.— 
ht. v. DERBYSHIRE JJ. (1852), Bail Ct. Cas. 113 ; 22 
IL. J. M. C. 313; 17 5. P. 86; 16 Jur. 1071; sub 
nom. K. v. DERBYSHIRE JJ., Ex p. GREEN, 20 
L. T. O.S. 116. 

830. Quarter & general sessions distinguished.]— 
TAYLOR’S CASE (1619), Palm. 44; 81H. R. 970. 


Annotations :—Consd. IR. v. Middlesex JJ. (1843), 4 Q. B. 
807. Mentd. Jones v. Givin (1713), Gib. 185, : 


831. .|—An order on Poor Relief Act, 1601 
(c. 2), 8. 7, for the maintenance of a poor relation 
must be made at a general quarter sessions.— 








821i. Penalty for demand of excessive 


claim fees for 
fees.|-—A clerk of petty sessions taking ge! 


PRINGLE 2. 


pre aring jury books.)— 
ve ONALD (1853), 


R. v. TURNER (1697), 5 Mod. Rep. 329; 12 Mod. 
Rep. 117; 87 E. R. 687; sub nom. Rh. v. CURNOCK, 
Comb. 418; Sett. & Rem. 144; sub nom. R. v. 
TURNOOCK, 2 Salk. 474. 

ari plehad :—Consd. R. v. Middlosex JJ. (1843), 4 Q. B. 


832. .}] — Appeal from order of bastardy 
must be to the general sessions.—R. v. SHAW 
(1698), 2 Salk. 482; 12 Mod. Rep. 203; Sett. & 
Rem. 143; 91 E. R. 414; sub nom. SHaw’s CasE, 
Carth. 455. 

Ann olathe :—Consd. Rt. v. Middlesex JJ. 18s). 4Q. B. 


efd. Ik. v. Adams (1718), 11 Mod. Rep. 294; 
R. v. Chichester Grdus. (1789), 3 ‘Termin Rep. 496. 


833. .|}— (1) The justices of Middlesex, in 
addition to the four quarter & four general 
sessions which they had been previously in the 
habit of holding, appointed other original inter- 
mediate sessions :—Held: they had a right so to 
do; & an indictment found at one of such 








on recover them back.— LAMBTON COUNTY 


: v. POUSSETT (1862), 21 U. CO. R. 472. 
ies higher than ig, allowed 8 not U. C. R. 254.—CAN. —CAN. 
@ convic . , 
that the taking was wilful ‘& foean Fo aye ey _OF-1 — PETER: 


improper purpose.—R. v. LLOYD, Ex p. 
MANOR (1872), 3 V. L. R. 64.—AUS. 

b. When chargeable.|—A clerk of 
the peace cannot charge fees for any 
service for which no fee is given by 
43 Geo. 3, c. 11, or otherwise, & if he 
accept & salary in lieu of all fees, he is 
entitled only to such salary.—ASKIN 


O. P. 455.—OCAN. 
©. Payment of 


tho 


duly audite 


c. Salary in lieu of Jecs— Right to 


BOROUGH TOWN v. HATTON (1879), 30 


non-statutory fees 
—Whether recoverable.}—Where the 
clerk, at the request of the justice or 
municipality, or of the county auditors 
renders services which he is not boun 
to render, & for which no fee is allowed, 
h he might be unable to sue for 
his charges, yee when the 
& paid under no mis- 
understanding, the municipality cannot 
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f. In lieu of fees. ti a clerk of 
the peace accept a salary in Neu of all 
foes, he is entitlod only to such salary. 
—ASKIN v. LONDON DISTRICT COUNCIL 
(1844), 1 U. C. R. 292.—CAN. 


PART XI. SEOT. 1. 


g. Chairman of sessions — Power 
to make orders of the court.}—Semble : 
the chairman of the quarter sessions 


have been 


Part XI.—QuARTER oR GENERAL SEssrons. 


additional sessions was valid in point of law. 
The King has power to issue eocuniesioda requiring 
the justices to hold sessions for the trial of offences : 
&, if he does so, they may meet for the purpose at 
as many different times as they think proper 
(PATTESON, J.). 

(2) The distinction between the two sorts of 
Sessions, general & quarter, is plainly pointed out 
in Hawkins Pleas of the Crown... ‘that the 
quarter sessions are a species only of general 
sessions, & that such sessions are properly called 
general quarter sessions, which are holden in the 
four quarters of the year in pursuance of 2 Hen. 5, 
c. 4.” This last part however is erroneous. I 
should say, not held by statute, but authorised 
by the King’s commission (PATTESON, J.). 

(3) The practice in Middlesex as to discharging 
prisoners would render it inconvenient to hold 
sessions by adjournment, because the grand jury 
being adjourned, parties in custody have, against 
whom no bills had been found, could not be 
discharged as they are when the grand jury are 
discharged (PATTESON, J.).—R. v. MULUANEY 
(1833), 6 C. & P. 96; 2 Nev. & M. M. C, 142. 

834. London or Middlesex counties.]— 
An appeal against a poor rate in London or 
Middlesex must be made, as in all other counties, 
to the next, 7.e. next practicable, general quarter 
sessions; though Poor Relief Act, 1743 (c. 88), 
s. 4, in its terms gives the appeal to the next general 
or quarter sessions ; it appearing from other parts 
of the Act, as well as from other Acts in pari 





materia, that these terms are used synonymously ; | 


& though in the two counties named there are 
four general as well as four general quarter 
sessions.—R. v. LONDON JJ. (1812), 15 East, 632 ; 
104 KE. R. 982. 

AN :—Apld. R. v. Middlesex JJ. (1843), 4 Q. B. 


835. .|—In the county of Middlesex, 
which has four general & four quarter sessions, the 
appeal against an order of removal [under 8 & 9 
Will. 3, c. 30, s. 6] must be to quarter sessions (per 
CuR.).—R. v. MIDDLESEX JJ. (1843), 4 Q. B. 807; 
Dav. & Mer. 289; 12 L. J. M. C. 184; 11. T. 
O. S. 229; 7 J. P. 494; 7 Jur. 669; 114 E. R. 
1101. 

836. \-—-7 & 8 Vict. c. 71, 8. 2, which 
empowers the justices of Middlesex to try appeals 
at general sessions in the same manner as at the 
general quarter sessions only confers an optional 
jurisdiction, & applt. may proceed therefore as 
before to quarter sessions, & is not bound to go to 
the general sessions.—H. v. MIDDLESEX JJ. (1848), 
5 Dow. & L. 580; 3 New Mag. Cas. 1; 3 New Sess. 
Cas. 152; 2 Saund. & C. 271; 17L.J.M.C. 111; 
11L. T. 0.8. 182; 12 Jur. 4384. 

Annotations :—Refd. R. v. Lancashire JJ. (1849), 13 J. P. 
519. Mentd. Mumford v. Hitchcocks (1863), 14 C. B. N.S. 
361; Milch v. Frankau, [1909] 2 k. B. 100. 

837. Holding intermediate sessions.|—R. v. 
MULLANEY, No. 883, ante. 

838. Time of holding quarter sessions.] — 54 
Geo. 3, c. 84, which enacted, that Michaelmas 
quarter sessions shall be holden in the week next 
after Oct. 11, is merely directory, & those sessions 
may notwithstanding that enactment be legall 
holden at another time.—R. v. LEICESTER JJ. 
(1827), 7B. & ©. 6; 9 Dow. & Ry. K. B. 772; 
4 Dow. & Ry. M. C. 618; 5L. J. 0. 8. M. C. 95; 
108 H. R. 627. 

Annotations :—Consd. Bowman _v. Blyth (1857), 27 L. J. 


M. C, 21. Refd. Gwynne v. Burnell (1835), 2 Scott, 16; 
Montreal Street Ry. v. Normandin, [1917] A. C. 














cannot make any order of the ct. 
except uray the sessions, either 
regular or adjourned.—Re COLEMAN 





(1864), 23 U. O. R. 615.— CAN. 
h. Courts of record.}—The cts. of 
general & quarter sessions in New- 
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Mentd. Cole v. Green (1843), 6 Man. & G. 872; Catterall 

v. Sweetman (1845), 1 Rob. Eccl. 304; R. v. Worksop 

Board of Health (1864), 10 L. T. 297. 

See, now, Criminal Justice Act, 1925 (c. 86), s. 22. 

839. Only one original sessions in a quarter.]|— 
A quarter sessions once dropped cannot be 
resumed.—R. v. POLSTEAD (INHABITANTS) (1747), 
2 Stra. 1263; 93 BE. R. 1170. 


Annotations :—Consd. R. v. Mullaney (1833), 6 C. & P. 96. 
Refd. R. v. Sutfolk JJ. (1847),2 New Sess. Cas. 554; BR. 
v. Sussex JJ. (1865), 4 B. & 8. 966. Mentd. R. v. Yarpole 
(1790), 4 Term Rep. 71. 

840. Convening meeting —Subsequent session 
ee justices void.]|—R. v. SainsBuRy, No. 24, 
ante. 

841. —— Necessity for warrant.] — (1) Unless 
a@ commission of the peace nominates a quorum, 
all the justices appointed by it must attend at a 
sessions. 

(2) J ustices need not issue a warrant for holding 
a sessions. An allegation that justices appointed 
a& sessions implies that everything necessary to 
make the appointment legal was done.—R. v. 
IpswicH CoRPN. (1706), 2 Ld. Raym. 1232; 2 
Salk. 4384; 92 E. R. 313; sub nom. R. v. WHITACRE, 
Holt, K. B. 445; sub nom. WiUITACRE’sS CASE, 
11 Mod. Rep. 67. 

Annotations :—As to (1) Consd. R. v. Leeds JJ., Ex p. Binns 
(1906), 95 L. T. 916. Refd. K. v. Wells (1767), 4 Burr, 
1999; R.v. Corry (1804), 5 Kast, 372; Blacket v. Blizard 
(1829), 9 B. & C. 851; Freeman v. Meymott, Blackett & 
Blizard, (1829), 8. J. 0.8. K. B. 85. Generally, Mentd. R. 
v. Cambridge University, Bentley’s Case (1724), Fortes. 
Rep. 202; It. v. Ward (1729), 1 Barn. K. B. 294; FR. v. 
Halford (1734), 7 Mod. Rep. 193; KR. v. London Corpn. 
rerthy 4 Doug. K. B. 360; R.v. Joint Stock Cos. Registrar 
1847), 10 Q. B. 839; Sheffield, Rotherham & Chester- 
ticeld Fire & Life Insce. (1847), 16 L. J. Q. B. 407; 
Southampton & Itchin Bridge Co. v. Southampton L. B. 
(1858), 8 KE. & B. 801; R. v. Hayward (1862), 2 B. & S. 
585; Hayman v. Rugby School (1874), L. R. 18 Eq. 28 ; 
Cassel v. Inglis, [1916] 2 Ch. 211. 


842. Attendance of justices—-Nomination of 
quorum.|—R. v. IpSwicH CorPNn., No. 841, ante. 

843. Quarter sessions held concurrently with 
assizes.|—Where quarter sessions of a county 
occur while the judge of assize is proceeding with 
the trial of prisoners in that county after the 
grand jury at the assizes have been discharged, 
the better course is for quarter sessions not to 
proceed with the trial of any prisoners, but to 
dispose of all their other business, & then to 
adjourn to a future day.—ANON. (1840), 9 C. & P. 
790. 

844. .}— The authority of cts. of quarter 
session, whether for a county or a borough, 1s 
not in law either determined or suspended by the 
coming of the judges into the county under their 
commission of assize, oyer & terminer & general 
gaol delivery; although, generally speaking, it 
would be inconvenient & improper that cts. of 
quarter session for counties should be held con- 
currently with the assizes for the same counties.— 
Smiru v. R. (1849), 138 Q. B. 738; 3 New Mag. 
Cas. 223; 3 New Sess. Cas. 564; 18 L. J. M. O. 
207; 14L. T. O.S. 84; 13 Jur. 850; 3 Cox, C. C. 
586; 116 BE. R. 1446; sub nom. R. v. Situ, 13 
J. P. 681. 

845. ——— Alteration of date of quarter sessions 
—Effect on notice of appeal.|—Although the form 
of notice of intended application to quarter sessions 
for the diversion of a highway under Highway 
Act, 1835 (c. 50), s. 85, contains a blank for the 
insertion of the date on which the application is 
proposed to be made, it is not necessary to state 
the date in the notice ; it is enough that the notice 








170. | makes it clear that the application will be made to 


foundland are cts. of record.—F1INLEY 
v. KEILLY (1849), 3_Nfid. L. R. 14], 
—NFLD, 
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quarter sessions held next after the expiration of 
four weeks from the day on which the justices’ 
certificate is lodged with the clerk of the peace. 

A. certificate of justices for the diversion of a 
highway was lodged with the clerk of the peace 
on May 21. In the notice of intended application 
to quarter sessions it was stated that the applica- 
tion would be made on July 4, that being the date 
on which the summer sessions would in the 
ordinary course be held. Subsequently, the 
county assizes having been fixed for July 3, it 
became necessary to alter the date of holding 
quarter sessions. The justices accordingly altered 
it to June 20, & on that day the application for 
enrolment of the certificate was made. The four 
weeks from the lodging of the certificate with the 
clerk of the. peace expired on June 18 :—Held: 
notwithstanding the alteration of the date, the 
notice was a good notice, & quarter sessions had 
jurisdiction to entertain the application.—R. v. 
DrrBy JJ., [1917] 2 K. B. 802; 86 L. J. K. B. 
1534; 117 L. T. 538; 33 T. L. BR. 539; 61 Sol. 
Jo. 695; 15 L. G. R. 720; sub nom. R. v. DERBY- 
ane JJ., Ex p. GLossop Corpn., 81 J. P. 292, 


846. Provision of sessions house — County of 
London.]—The London County Council & not the 
standing joint committee of the County of London 
have, subject to the approval by a Secretary of 
State of any scheme made in that behalf, the power 
& duty of determining the place or places where 
the cts. of quarter sessions for the county of 
London are to be held. Subject to such approval, 
the London County Council has the power & duty 
of determining whether any & what new site shall 
be acquired for the accommodation of the cts. of 
quarter sessions for the County of London, but the 
power & duty of determining the accommodation 
to be afforded at such places & on such sites is 
vested in the standing joint committee of the 
County of London, & such accommodation is to 
be provided by the London County Council. 

A question having arisen as to which of the 
above mentioned bodies had the power or duty 
of determining the place at which the sessions 
should be held :—Held: a question had arisen 
as to whether any power or duty was transferred 
to a county council or joint committee under 
Local Government Act, 1888 (c. 41), & therefore 
the High Ct. had jurisdiction under sect. 29 of that 
Act to determine the question.LONDON CouNTY 
STANDING JOINT COMMITTEE v. LONDON COUNTY 
CoUNCIL (1911), 104 L. T. 923; 75 J. P. 455; 27 
iS a R. 473; 55 Sol. Jo. 716; 9 L. G. R. 1239, 

847. Maintenance of sessions house.|—A dif- 
ference of opinion having arisen between the S. 
county council & the standing joint committee as 
to maintaining & repairing buildings for assize & 
sessions purposes :—Held: (1) though the property 
18 vested in the county council, the joint committee 
have complete control over & can direct the 
expenditure of funds which it is the duty of the 
county council to find the means of supplying ; 
(2) both bodies can issue regulations for managing 
the buildings so long as these do not conflict.—Re 
Loca GOVERNMENT AcT, 1888, Ex p. SOMERSET 
COUNTY uu ee) 58L.J.Q.B.513; 61L.T. 

nom. fe SOMERSET CouNTy C 
54 J.P. 182; 5 T. L. R. 712, D.C. eile 
Annotations :—As to (1) Distd. London County Standin 
0, L. C. 0. (1911), 104 2. a. wae. avenue 
v- Glamorganshire Standing Joint 


Committee, P ‘Da 
(1918) 2K’ Be Duffryn Steam Coal Co. v. Same, 
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848. Books of quarter sessions — Right to in- 
spect.}—Every body has a right to inspect books 
of the sessions.—HERBERT v. ASHBURNER (1751), 
1 Wils. 2097; 95 EH. R. 628. 

849. .]—County ratepayers have no 
right, either at common law or by statute, to 
inspect & take copies of the bills of charges of 
county officers, after they have been deposited 
by the clerk of the peace among the records of the 
county, in pursuance of County Rates Act, 1739 
(c. 29), s. 8. The justices of the peace for the 
county are alone entitled to such an inspection.— 
R. v. STAFFORDSHIRE JJ. (1837), 6 Ad. & EI. 
84; 1 Nev. & P. K. B. 260; Nev. & P. M. C. 71; 
Will. Woll. & Dav. 98; 6L. J. M. C. 65; 1 J. P. 
136; 112 E. R. 33. 


Annotations :-—Refd. Ex 
Mentd. Mutter v. Eas 
Ch. D. 92. . 








p. Briggs (1859), 1 E. & E. 881. 
ern & Midlands Ry. (1888), 38 


As to adjournment of sessions, see Part XII, 
Sect. 4, sub-sect. 2, post. 


Sect. 2.—THE CAPTION. 


850. Nature of—-Remains same_ throughout 
sessions.|—The caption of an indictment on which 
deft. had been convicted, was drawn up by the 
clerk of the peace from the minutes of sessions, & 
returned with the indictment to the Crown office. 
It stated the presentment to be made by the oaths 
of A. B., C. D., etc., naming twelve grand jurors, 
& others, good & lawful men, etc. rule was 
obtained, with a view to a writ of error, calling on 
the clerk of the peace to show cause why the 
caption should not be amended by inserting the 
true names & number of the grand jury sworn. 
Proof was given by affidavit that the real number 
exceeded twenty-three. The clerk did not deny 
this, but stated that he had no minute or recol- 
lection of the names or number :—Held: the 
caption was not incorrect in omitting to state 
the number & all the names of the grand jury; 
&, under the circumstances, no alteration could 
be made in it; & deft. received judgment. 

At sessions the original general caption is for 
the whole proceedings (COLERIDGE, J.).—R. v. 
MARSH (1837), 6 Ad. & El. 236; Will. Woll. & 
Dav. 150; 6 L. J. M. C. 153; 1 J. P. 245; 1 
Jur. 38; 112 E. R. 89. 


Annotations :—Refd. O’Brien v. R. (1849), 3 Cox, C. C. 360. 
Mentd. kh. v. Yates (1883), 48 J. P. 102. 


851. Necessity for—As part of record.|—Where 
an indictment for a conspiracy alleged that ‘“ at 
the ct. of quarter sessions holden, etc., an indict- 
ment against A. B. was preferred to, & found by 
the grand jury ’’:—Held: this allegation must 
be proved by a caption regularly drawn up of 
record, & that the minute book kept by the deputy 
clerk of the peace could not be received as evidence 
of the finding of the bill, although no record had 
been in fact drawn up.—RKH. v. SMITH (1828), 8 
B.& C.341; 6L.J.0.8S.M.C.99; 108 E. R. 1069. 


Annotations :—Refd. Porter v. Cooper (1 834), 6C. & P. 354; 
RET vw. R. (1849), 14 Q. B. 31. entd. Campbell v. RH. 


847), 11 Q. B. 814. 

852. —— To show jurisdiction.] — The 
caption ... was necessary to show that a ct. of 
competent jurisdiction had tried the appeal (LORD 
DENMAN, C.J.).—R. v. YEOVELBY (INHABITANTS) 
(1838), 8 Ad. & El. 806; 1 Per. & Dav. 60; 1 
a Woll. & H. 614; 8L.J.M.C.9; 112 E.R. 


Annotation :—Mentd. Metropolis Police Comrs. v. Donovan 
(1903), 88 L. T. 555. 
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858. Contents of— Authority of court.] — The 
style of an inferior ct. must show by what autho- 
rity, & state the names of the judges before whom 
it is held.— JERRET v. CALDEWELL (1607), Cro. Jac. 
184; 79 E. R. 160. 

854. 2g 1). eR ee OL ON Bee Sey 
ought to show by what authority it was held.— 
JOHNSON v. UNDERWOOD (1618), Cro. Jac. 493; 
79 H.R. 421. 

55. ——- Names of justices. —JERRET v. 
CALDEWELL, No. 853, ante. 

856. Names of jury—How far essential.]— 
R. ». Marsn, No. 850, ante. 

857. Effect of error in form — Indictment 
quashed.|—-Erroneous style of the sessions, suffi- 
cient cause for quashing an indictment.—R. v. 
ROYSTED (1756), 1 Keny. 255; 96 EB. R. 985. - 
Annotation :—Refd. I. v1. Wilson (1844), 6 Q. B. 620. 


858. Order quashed.|—R. v. HALLIweE.t. 
ae 13 L. T. O. S. 161, 208; 13 J. P. Jo. 330, 








Sect. 3.—OFFICERS OF QUARTER SESSIONS. 
SuUB-SECT. 1.—-CUSTOS ROTULORUM. 


By whom appointed.]—-See 1 Will. & Mar. c. 21, 
s. 4; Liberties Act, 1836 (c. 87); Durham 
County Palatine Act, 1836 (c. 19); Lancaster 
County Clerk Act, 1871 (c. 73), s. 9. 

858a. The Crown.]—l{arcourtT v. Fox, 
No. 859, post. 

859. Who may be appointed-— Justice assigned 
commission of peace for county.]—They, [jus- 
tices of the peace], were to have a commission ; 
they had authority to hold a ct.; & thereby they 
were judges of a ct. of record. This did give 
occasion to the commencement of the office of 
custos rotulorum ; for they, being judges of record, 
the records of that ct. must be in their custody. 
... . Butin regard it might be inconvenient that 
the records should be dispersed among them 
promiscuously, & not kept together in one hand, 
I look upon it that it was in the power of the king 
to appoint some particular person to have the 
custody & charge of the records, & that he should 
be a person responsible to the subject for the safe 
keeping of them, & to whom he might have resort 
upon all occasions, when he had any use of them. 
This was thought convenient; for the words at 
the end of the commission of the peace are, ‘*‘ we 
appoint you such an one to be keeper of the records 
& rolis of the county.” So that though legally, as 
I said, the records are in the possession of all the 
justices of the peace . . . yet directly they are in 
the custody of the custos rotulorum, & if by 
negligence or misdemeanour they happen to be 
lost or miscarry, he is responsible to the King, & 
to the subject, for such loss or miscarriage (HOLT, 
C.J.).—- HARCOURT v. Fox (1693), 4 Mod. Rep. 167 ; 
12 Mod. Rep. 42; 1 Show. 506; Comb. 209; 
Holt, K. B. 189; 87 EF. R. 328; affd. sub nom. 
Fox v. Harcourt, Show. Parl. Cas. 158. 
Annotations :—Consd. Owen v. Saunders (1696), 1 Ld. Raym. 

158; Harding v. Pollock (1829), 6 Bing. 25. Refd. 

Leconfleld v. Thornely, [1926] A. C. 10. 

860. Powers & duties — Custody of records.] — 
HARDING v. POLLOCK, No. 866, post. 








860a. ———-.] HARCOURT v. Fox, No. 89, 
ante. 

See, now, Local Government Act, 1888 (c. 41), 
s. 83 (3). 


Power to appoint clerk of peace.]—See 
Nos. 861, 862, post. 
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SuB-sEcCT, 2.—CLERK OF THE PEACE. 
A, Nature of Office. 


861. Tenure—-During good behaviour.|]—By 
1 Will. & Mar. c. 21, the custos rotulorum may 
appoint the clerk of the peace ‘‘ for so long time 
only as he shall well demean himself’’; & there- 
fore if a clerk of the peace be appointed ‘during 
the pleasure of the custos,’’ the Ct., on his being 
deprived, will not grant a mandamus to restore ; 
for the appointment being void he cannot show a 
title to the office.—R. v. OWEN (1694), 4 Mod. 
Rep. 293 ; Comb. 317; 87 B. Rt. 4033 subsequent 
proceedings, sub nom. SANDERS v. OWEN (1699), 
Carth. 426, H. L. 

Annotations :—-Apld. Robarts v. London Corpn. (1882), 46 
L. T. 623. Distd. Leconficld v. Thornely, [1926] A.C. 10. 
Reid. Owen v. Saunders (1697), 1 Ld. Raym. 158. 

862. Office for life.|—By 37 Hen. 8, 
c. 1, the custos rotulorum is authorised ‘‘ to appoint 
a fit & able person to hold the office of clerk of the 
peace, during the time that the said custos rotulorum 
shall occupy the said office of custos, so as the said 
clerk of the peace demean himself justly & 
honestly.” By 1 Will. & Mar. c. 21, f. 1, the 
custos is authorised to nominate a clerk of the 
peace ‘* for so long time only as such clerk of the 
peace shall well demean himself in his said office.’’ 
An appointment made by a custos, under these 
statutes, is, as to him, an appointment for life, 
& therefore the clerk of the peace so appointed 
cannot be removed from his olfice by the same or 
any succeeding custos; but by 1 Will. & Mar. 
c. 21, if he do not ‘‘ well demean himself in his 
office ’’ the sessions of the county, on application 
& proof made as the Act requires, may remove 
him.—Fox v. Harcourt (1693), Show. Parl. Cas. 
158; 1K.R. 107; affg. S. C. sub nom. HARCOURT 
v. Fox, Comb. 209. 


Annotations :—Consd. Owen v. Saunders (1696), 1 Ld. Raym. 
1] . arding v. Pollock (1829), 6 Bing. 25. Refd. 
Leconfield v. Thornely, [1926] A. C. 10. 


863. Freehold  office.] — Local 
Government Act, 1888 (c. 41), has not changed the 
tenure of the office of clerk of the peace of a 
county, which for years has been known as a 
frechold office, terminable only in the event of 
misconduct in accordance with statutory pro- 
visions, into an office held at the will of the standing 
joint committee of the county. It has merely 
superadded certain new duties to the old office, 
& although s. 83 of that Act vests the power to 
appoint & remove him in the standing joint 
committee, the grounds on which he may be 
Bre are the grounds incident to the old 
office. 

Sect. 6 [of 1 Will. & Mar. c. 21] prescribes the 
manner of his discharge. If a clerk of the peace 
should misdemean himself in the execution of his 
office, & a complaint thereof should be exhibited 
against him to the justices in quarter sessions, & 
proved before them, they may lawfully suspend or 
discharge him (LORD SUMNER).—LECONFIELD 
(LORD) v. THORNELY, [1926] A. C. 10; 95 L. J. 
K. B. 137; 184 L.T.1; 89J3.P.199; 42T.L. R. 
15; 23 L. G. R. 655, H. L.; affg. S. C. sub nom. 
THORNELY v. LECONFIELD (LORD), [1925] 1 K. B. 
236, C. A. 
ean :—Mentd. Dewhurst v. Salford Grdns., [1925 

« OWDU. 

864. ——— Office at will of joint standing 
committee.|—LECONFIELD (LORD) v. THORNELY, 
No. 863, ante. 

865. During pleasure.|—R. v. OWEN, No. 
86], ante. 

866. Clerk & attorney for Crown—In matters 
affecting Crown.|—-(1) The legal custody of the 
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gubants 
records is in the justices, the actual custody is in 
the custos rotulorum. 

(2) The offices of custos rotulorum & clerk of 
the peace are offices created within legal memory, 
&, therefore, there can be no prescription affecting 
them. 

(3) The clerk of the peace as well as the clerk 
of assize is clerk & attorney for the Crown as 
regards those matters which affect the Crown. 

(4) The relation of clerk of the peace to the 
justices at sessions is precisely the relation of 
clerk of assize to the justices of assize (VAUGHAN, 
B.).— HARDING v. PoLLocKk (1829), 6 Bing. 25; 
3 Bli. N. S. 161; 1 Dow. & Cl. 453; 2 State Tr. 
N.S. 341; 130 BH. R. 1189. 


Annotation :—Refd. Maule v. White, Maule v. Herbert, 
Maule v. Green (1896), 60 J. P. 567. 


867. Whether subject to prescription.] — 
HARDING v. POLLOCK, No. 866, ante. 

868. Relation to justices at 
HARDING v. PoLLock, No. 866, ante. 

869. Ministerial office.] — DEMER v. CooK, No. 
1130, post. 


sessions.| — 


B. Appointment. 
870. In county—Formerly by custos rotulorum.] 


—ANON. (1558), Jenk. 216; 145 BH. R. 148. 
Annotations :—Refd. Harding v. Pollock (1829), 6 Bing. 25. 
Mentd. Arundel v. Arundel (1603), Cro. Jac. 10. 








871. -|—Fox v. Harcourt, No. 862, 
ante. 

872. ———- ——-.|—R. v. OWEN, No. 861, ane. 

873. -| — Custos rotulorum may by 








parol, without deed, appoint a clerk of the peace.— 
SANDERS v. OWEN (1699), Carth. 426; 5 Mod. 
Rep. 386; 87 E. R. 721; sub nom. OWEN v. 
SAUNDERS, Colles, 70; 1 Ld. Raym. 158; sub 
nom. SAUNDERS v. OWEN, 12 Mod. Rep. 199; 2 
Salk. 467; 3 Salk. 250, H. L.; previous pro- 
a sub nom. R. v. OWEN (1694), 4 Mod. Rep. 
Annotations :—Consd. Harding v. Pollock (1829), 6 Bing. 
25. Refd. R. v. M., S. & f. Ry. (1854), 4 E. & B. 88. 
Mentd. Somerset v. Fogwell (1826),5 B. & C. 875; Row- 
botham v. Wilson (1857), 27 L. J. Q. B. 61. 


oN now, Local Government Act, 1888 (c. 41), 
s. 83. 

In borough.]—See Municipal Corporations Act, 
1882 (c. 50), s. 164. 

874. How made—Parol.]—SANDERS v. OWEN, 
No. 873, ante. 

he now, Local Government Act, 1888 (c. 41), 
s. 83, 


C. Removal. 

875. In county—Formerly by custos rotulorum.] 
—-lox v. Harcourt, No. 862, ante. 

876. Recorder.|—By 5 & 6 Will. 4, c. 76, 
8. 103, where a borough has a separate ct. of quarter 
sessions, the power of appointing the clerk of the 
peace is in the council of the borough; &, bys. 105, 
the ct. of quarter sessions, of which the Recorder 
is sole judge, ‘‘ shall have cognisance of all crimes, 
offences, & matters whatsoever cognisable by any 
ct. of quarter sessions of the peace for counties ”’ ; 
provided, among other things, that no Recorder, 
by virtue of his office, shall have power ‘ to exer- 
cise any of the powers herein specially vested in 
the council” :—Held : the power of removing the 
clerk of the peace was in the Recorder.—R. v. 
Haywarp (1862), 2 B. & S. 585; 31 L. J. M. C. 

- 285; 26 J.P. 580; 9 Jur. N.S. 45; 

- . R. 558 Me E. R. 1190. 

€€, now, Municipal Corporations Ac 
(c..50), s. 164, i ee eee 
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877. ——--— Justices.|—-WILDES v. RussELL, No. 
86, post. 
878. 
J.P. Jo. 774. 
87 


ee 


——-.]— Ex p. Witpss (1866), 30 





: -|-— Where a charge was pre- 
ferred to a ct. of quarter sessions under 1 Will. 
& Mar. c. 21, s. 6, against a clerk of the peace for a 
misdemeanour in his office [a refusal to record 
order of sessions], & evidence was taken, & the ct. 
decided that the charges were proved, & dismissed 
the clerk of the peace from his office & appointed 
another person in his place :—Held: on a quo 
warranto information against the person so 
appointed ; the sufficiency of the evidence was a 
question entirely for the ct. of quarter sessions, 
& the decision of that ct. could not be reviewed 
by the Ct. of Q. B.—R. v. RussEty (1868), 10 B. & 
Ma ; 19 L. T. 686; 33 J. P. Jo. 69; 17 W. KR. 
Annotation :—Refd. Leconfield v. Thorncly, [1926] A. C. 10. 

880. Other than justices of sessions 
when articles exhibited.|—R. v. Batnyes (1706), 2 
Ld. Raym. 1265 ; 6 Mod. Rep. 192; 92 E. R. 3382 ; 
sub nom. R. v. BANES, Holt, K. B. 512, 5143; sub 
20m. R. v. BAYNES, 2 Salk. 680; sub nom. R. v. 
JUMBERLAND (CLERK OF THE PEACE), 11 Mod. Rep. 
80 











Annotations :—Refd. lt. v. Lloyd (1734), 2 Barn. K. B. 466 ; 
Shoppee v. Nathan, [1892] 1 Q. B. 245; lLeconfleld v. 
Thornely, [1926] A.C. 10. Mentd. R. v. Liverpool Corpn. 

1758), 2 Keny. 424; Fletcher v, Calthrop (1845), 6 
Q. B. 880; R. v. Richardson (1913), 8 Cr. App. Rep. 159. 


See, now, Local Government Act, 1888 (c. 41), 
s. 83. 

881. How effected—Appointment of another to 
office.|—(1) Under Municipal Corporation <Act 
(1835), s. 76, officers ‘‘ removed ”’ under its pro- 
visions, became entitled to compensation. B., 
the then town clerk, made no formal] surrender 
of his office, nor any attempt to procure his re- 
appointment, or to contest the election of D., 
who was appointed town clerk :—Held: this 
constituted a removal of B. from his office. 

(2) For the purpose of establishing a claim to 
compensation for the loss of a connected or 
dependent office it ought to be shown: (a) that 
the office was connected or understood to be 
connected with or dependent upon, the corporate 
office lost ; & (b) that the loss of it was connected 
with the loss of the principal office, but it is not 
required by the Act, that the connected or 
dependent office, or the office understood so to be, 
should be itself a corporate office:—Held: the 
circumstance of a town clerk having continued, 
for some time after he was removed from the 
office, to perform the duties of the office of clerk 
of the peace & clerk to the magistrates until other 
clerks were appointed, did not, in any way, inter- 
fere with his right to compensation for loss of those 
offices.—A.-G. v. POOLE CORPN. (1844), 8 Beav. 
75; 14L. J. Ch. 101; 4L. T. O. 8S. 272; 8 J.P. 
806; 9 Jur. 318; 50 EK. R. 30. 

882. Grounds for -—— Misdemeanour in office— 
Necessity for written charge.|—Clerk of the peace 
not removable but for misdemeanour. 

If the sessions discharge the clerk of the peace 
under 1 Will. & Mar. c. 21, without a charge being 
made in writing & exhibited against him, the ct. 
will grant a mandamus to restore him.—R. v. 
EvAns (1691), Holt, K. B. 188; 4 Mod. Rep. 81 ; 
12 Mod. Rep. 13; 1 Show. 282; 88 BH. R. 11382. 
Annotation :—Consd. Harding v. Pollock (1829), 6 Bing. 25. 

883. .|—Justices at the quarter 
sessions, remove the clerk of the peace for mis- 
behaviour; & this was adjudged to be no con- 
viction but an order, & therefore it was not 
necessary to set out the evidence.—R. v. Luoyp 
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(1734), 2 Barn. K. B. 466; Cunn. 84, 133; Sess. 
Cas. K. B. 68; 2 Stra. 996; 94 BE. R. 622. 
Annotations :—Consd. Ex p. Purdy (1850), 9 C. B. 201. 

Refd. Arglis », Heaseman (1735), Cunn. 157; R. v. Bissex 

eooniela snotnere 1926. Na Om td Tinea y 

§. Leigh (1848), 110.8. 455.0 tO ecu 

884. Necessity for proof.] — Lrcon- 
FIELD (LORD) v. THORNELY, No. 863, ante. 

885. ——— Extortion — What must be 
proved.|—R. v. BAINES (1706), 2 Ld. Raym. 1265 ; 
6 Mod. Rep. 192; 92 EB. R. 332; sub nom. BR. v. 
BANEs, Holt, K. B. 512, 514; sub nom. R. v. 
BAYNES, 2 Salk. 680; sub nom. R. v. CUMBERLAND 
(CLERK OF THE PEACE), 11 Mod. Rep. 80. 
Annotations :—Refd. R. v. Lloyd rss) 2 Barn. K. B. 466; 


Shoppee v. Nathan, [1892] 1 245; Leconfield », 
Thornely, [1926] A. C.10. Mentd 











. R. v. Liverpool Corpn. 


(1758), 2 Kony. 424; Fletcher v. Calthrop (1845), 6 Q. B. 
880; R. v. Richardson (1913), 8 Cr. App. Rep. 159. 
886. Refusal to record order of 








sessions.|—A clerk of the peace having received 
fees to which the justices thought he was not 
entitled, they withheld a portion of his salary, 
& upon a mandamus unsuccessfully resisted his 
claim, & thereby incurred costs, for the payment of 
which quarter sessions made an order, which it 
was the duty of the clerk of the peace to enter on 
the records of the ct. & certify to the county 
treasurer for settlement. The clerk of the peace, 
conceiving that the order was illegal, because no 
full bill of costs had been brought before the ct., 
& also because he thought the costs were not such 
as eue properly to be charged upon the county 
rate, but should have been paid by the justices, 
who by disputing his claim had improperly 
incurred them, declined to record the order or to 
give the necessary certificate. Quarter sessions 
thereupon referred it to the finance committee to 
consider & report what ought to be done under 
the circumstances ; & upon their report a charge 
was preferred against the clerk of the peace, in the 
name of the county treasurer, under the 1 Will. 
& Mar. c. 21, s. 6, of having ‘‘ misdemeaned him- 
self in the execution of his office.’ The matter 
was heard before the justices at the next ct. of 
quarter sessions, & they unanimously found that 
the clerk of the peace had been guilty of the offence 
charged against him, & adjudged him to be dis- 
missed from his office :—Held: the justices in 
quarter sessions being a competent tribunal to 
hear & determine the charge, & having determined 
it, this ct. could not question the propriety of their 
decision; & no such interest appeared in the 
justices, or in any of them, as to disqualify them 
from acting as judges in the matter.—WILDEs v. 
RUSSELL (1866), L. R. 1 C. P. 722; Har. & Ruth. 
689; 35 L. J. M. C. 241; 12 Jur. N.S. 645; 14 
W. R. 796 3 subsequent proceedings, sub nom. R. v. 
oo (1867), 16 L. T. 478; (1869), 10 B. & S. 


887. ——- ———- ——~—.|—_ Fx p. WILDES (1866), 
30 J. P. Jo. 774. 

888. —— ——.]—R. v. RUSSELL, No. 879, 
ante. 





D, Salary and Fees. 

See Local Government Act, 1888 (c. 41), 8. 83; 
Municipal Corporations Act, 1882 (c. 50), 5s. 164; 
Criminal Administration Act, 1851 (c. 55), ss. 9, 11. 

Assignment of emoluments.] — See CHOSES IN 
AcTION, Vol. VIII., p. 440, No. 175. 

Penalty for demanding excessive fees.|—See 
Clerks of the Peace (Fees) Act, 1817 (c. 91), ss. 2, 
4; Summary Jurisdiction Act, 1848 (c. 48), 5. 30. 
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ing a speci 
k. Recovery ex- 


back as money 





of fees illegally 
s illegally exacted by a 


clerk of the peace for services in strik- 
al jury, can be recovered 


had & received. 
HooKER v, GURNETT (1858), 16 U.C. R. 
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889. Compensation for loss of fees.) —The 
sessions have no jurisdiction, under County Rates 
Act, 1814 (c. 51), s. 16, to make a prospective order 
for a compensation thereafter to be made to the 
clerk of the peace; &, therefore, where a county 
treasurer, in obedience to such an order, made the 
payment, & that payment was afterwards, by an 
order of sessions, allowed in his accounts, the Ct. 
of K. B. quashed so much of the order of sessions 
as allowed that item; qu.: whether the sessions 
have a power to make any compensation to the 
clerk of the peace under above sect.—R. v. WItL- 
LIAMS (1819), 3 B. & Ald. 215; 106 BH. R. 640. 
Annotation :—Refd. R. v. Saunders (1854), 3 E. & B. 763. 

890. -|—Before & until Municipal Corpora- 
tions Act, 1835 (c. 76), T. was common clerk, 
prothonotary, & clerk of the peace of the borough 
of B. during good behaviour; & acted as clerk 
to the justices of the borough, as by usage the 
common clerk had always done, either, as T. 
alleged, incidentally to the office of common 
clerk, or as was alleged in answer, by appointment 
of the justices; the office of clerk to the justices 
not being mentioned in the charters or muniments. 
After the Act passed he was appointed town clerk ; 
& afterwards, upon a separate commission of the 
peace being granted to the borough, another person 
was appointed clerk to the justices, by the justices 
under that commission :—Held: T. was entitled 
to compensation under sect. 66, for the loss of the 
emolument derived from the place of clerk to the 
justices. Although, aftcr the appointment of the 
new clerk to the justices, a ct. of quarter sessions 
was granted to the borough, & T. was appointed 
clerk of the peace. Semble;: if the Lords Comrs. 
of the Treasury order compensation to a party 
not holding an office which falls within sect. 66, 
this ct. will not enforce the order by mandamus 
to the corpn. But they will grant such mandamus 
where the Lords Comrs. have ordered compensation 
to a party holding such an office.—R. v. BRIDGE- 
WATER CORPN. (1837), 6 Ad. & El. 389; 1 Nev. 
& P. K. B. 466; Will. Woll. & Dav. 129; 61. J. 
M. 0.78; 1J.P. 213; 1 Jur. 40; 112 EH. &, 129. 
Annotations :-—Distd. Hx pn. Harvoy (1838), 7 Ad. & Il. 739 

Consd. R. v. Poole Corpn. (1838), 7 Ad. & Fl. 730. Folld. 

R. v. Carmarthen Corpn. (1839), 11 Ad. & EJ. 9; R. vw. 

Norwich Corpn. (1842), 3 Q. 3B. 285. Distd. R. v. 

York Core. (1842),3 Q. B..550; Kt. v. Brighton B. C. 

(1857), 7 K. & B. 249. Apld. R. v. L. G. Board (1874), 

L. R. 9 Q. B. 148. Refd. R. v. Harwich Corpn. (1842), 
2 Q. B. 909; R. v. Manchester B. C. Sota tae Jur, 222 ; 
Temple v. Keel. Comrs. (1853), 3 De G. M. & G. 418; 
Re Carpenter & Bristol Corpn. (1907), 97 L. T. 461. 
Mentd. R. v. Hayward (1862), 2 B. & 8S. 685. 

891. -]|— Before Municipal Corporations 
Act, 1835 (c. 76), a person had acted as clerk to 
the justices of a corpn.; he had received no 
formal appointment from the corpn.; but the 
governing body had ordered that he should bave a 
fixed salary from the corpn. funds, besides his 
perquisites. The office was not named in the 
charter. He was displaced by the justices 
appointed under the Act :—Held: he was entitled 
to compensation under Muncipal Corporations 
Act, 1885 (c. 76), s. 66; &, the corpn. having 
refused to give any compensation, & the Lords of 
the Treasury, upon appeal, having ordered one, 
this ct. granted a mandamus requiring the corpn. 
to give a bond for the amount.—R. v. CARs 
MARTHEN CORPN. (1839), 11 Ad. & El. 9; 3 Per. 
& Dav. 85; 9L. J. Q. B. 25; 113 E. BR. 315. 
Annotations :—Refd. Temple v. Eccl. Comrs. (1853), 3 De 

G. M. & G. 418; Re Carpenter & Bristo) Corpn. (1907) 

76 L. J. K. B. 1145. 


180.—CAN. 

1. Fees payable for quarterly return 
of convictions.}—Re PoussetTr (1863), 
223 U. C. R, 412.—CAN. 








——— 
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D. & le Sect. 4: Sub-sects. 1 & 2.] 

892, ——.]—A.-G. v. POOLE CORPN., No. 881, 
ante. : 
893. ——.]— The borough of B. was incor- 
porated in 1854, under Municipal Corporations 
Act, 1835 (c. 75), & a separate ct. of quarter 
sessions granted to it, & E. oii lea clerk of the 
peace for the borough. L., who was clerk of the 

eace for the county of S., claimed compensation 
by reason of the grant of the borough sessions, 
& the appointment of E. as clerk of the peace 
of the borough :—Held: he was not entitled to 
compensation under c. 66 of the Act, as his office 
was not abolished, nor was he removed therefrom ; 
& 5 & 6 Vict. c. 111, 8. 2, which gives a right to 
compensation where an officer of a county has 
been deprived of any part of his emoluments in 
consequence of a grant of incorporation, not 
applying to the borough of B.—R. v. BRIGHTON 
Borovew Councin, (1857), 7 E. & B. 249; 26 
L. J. Q. B. 153; 28 L. T. O. S. 265; 2175. P. 612; 
3 Jur. N.S. 585; 5 W. R. 257; 119 BE. R. 1240. 

894. ———.] — Pltf., by Local Government Act, 
1888 (c. 41), s. 118 (10), being clerk of the peace 
of Surrey, continued to be clerk of the peace at 
the quarter sessions held for the county of London 
at Newington, & for the purpose of the business 
at those sessions he was deemed to be clerk of 
the peace for the county of London. The Middle- 
sex scale of fees, which by s. 115 was that taken in 
the county of London by the clerk of the peace, 
was lower than the Surrey scale, & the Middlesex 
scale was further reduced by the standing joint 
committee of the London County Council, & the 
quarter sessions :—Held: pltf. was only entitled, 
as clerk of the peace for the county of London 
for Newington to the fees payable under the 
reduced scale in Middlesex; but, by virtue of 
8. 119, he was entitled to receive not less remunera- 
tion whether by salary or by fees, than that to 
which he was entitled at the passing of the Act.— 
WvraTT v. LONDON County CouNcIL (1901), 
85 L. T. 629; 66 J. P. 825; 18 T. L. R. 110; 
subsequent proceedings, 18 T. L. R. 161. 

is .|/—See Criminal Justice Act, 1855 (c. 126), 
s. 18. 


895. Fees payable on administering oath to new 
justice—Not recoverable by action.]|—Fees claimed 
by the clerk of the peace on the qualifying of a 
new justice for the county for administering the 
oaths, etc., not being expressly within the excep- 
tions contained in the order applicable for payment 
of the clerk of the peace by salary instead of by 
fees, are a mere honorarium, & not recoverable by 
action at law.—MAULE v. WHITE, MAULE v. 
HERBERT MAULE v. GREEN (1896), 60 J. P. 567. 

896. Salary — Borough with separate court of 
quarter sessions & commission of the peace— 
Population less than ten thousand—Payable by 
borough.]—In the case of boroughs having a 
separate court of quarter sessions & commission 
of the peace, which contained according to the 
census of 1881 a population of less than ten 
thousand, Local Govt. Act, 1888 (c. 41), has not 
transferred the obligation of paying the salary of 
the recorder, the fees of the clerk of the peace, & 
the salary of the clerk of the borough justices 
from the borough to the county council.—THET- 
FORD CORPN. v. NORFOLK CouNTY COUNCIL, 
[1898] 2 Q. B. 468; 67 L. J. Q. B. 907; 79 L. T. 
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815; 625.P.724; 47 W.R.1; 147. L. RB. 541; 


a set . OCe ea a St. Edmunds Corpn. 

Annotations -—RKe ury . mun n. ve W 
Suffolk County Counoil (1898), 62 J. P. 486 ig Huntin on 
Corpn. t. Hunvgcon pat Sonnet (1901), 70 L. J. 
KB. 755; R. v. Warwickshire JJ., [1002] 2 K. B. 101; 
George v. Thomas, [1910] 2 K. B. 951 


1, Deputy Clerk. 

897. Appointment as deputy town clerk—Town 
clerk acting as clerk of the peace.|——FAULKNER v. 
CHEVELL, No. 804, ante. 

898. Liability for acts of assistant—Negligent 
keeping of records of justices.|—The duty of the 
sheriff, with respect to the roll of fines sent to 
him by the clerk of the peace, under Levy of Fines 
Act, 1822 (c. 46), is not merely ministerial, & the 
sheriff is not justified in levying a fine stated in 
the roll to be unpaid, when the amount has been 
paid to the sheriff himself before receiving the roll. 
The deputy clerk of the peace is authorised to 
receive the amount of fines imposed at the quarter 
sessions; & if he receives the money & omits 
to notify the receipt in the roll, & damage accrues 
in consequence to the party fined, the latter may 
maintain an action against the deputy clerk of the 
peace for negligence. 

Qu. > whether the deputy clerk of the peace is 
liable for acts of negligence of the assistant whom 
he appoints, under 59 Geo. 3, c. 28, to record the 
proceedings of the justices sitting in a second ct. 
at the quarter sessions.—WILDES v. MORRIS (1852), 
22L.J.M.C.4; 20L. T.0.8.140; 16 Jur. 1115; 
sub nom. MORRIS v. WILDES, 17 J. P. 119; sub 
nom, WYLES v. Morris, 1 W. R. 865. 

899. Liability for own acts — Failure to notify 
receipt of fines—Damages at suit of party fined.|— 
WILDES v. Morris, No. 898, ante. 

900. De facto deputy — Not lawfully authorised 
—Power to sign certificate of conviction.|—<A cer- 
tificate of a conviction, made at quarter sessions 
of a borough, within Municipal Corporations Act, 
purporting to be signed by a person described 
thereon as deputy clerk of the peace of the said 
borough, & having the custody of the records of 
quarter sessions, is admissible in evidence, under 
Evidence Act, 1845 (c. 113), s. 1, as purporting to 
be made by an officer having the custody of the 
records of the ct. where the conviction was made, 
within Transportation Act, 1824 (c. 84), s. 24, 
although Municipal Corporations Act, 1835 (c. 76), 
have no power to appoint a deputy clerk of the 
peace for a borough within that Act. 

When there is a de fucto office, & by virtue of 
that office, the person filling it has the custody of 
the records, he may give the certificate without 
holding the office de jure (BRAMWELL, B.).— 
R. v. Parsons (1866), L. R. 1 C. C. R. 24; 35 
L. J. M. C. 167; 14 L. T. 450; 30 J. P. 359; 
12 Jur. N. 8S. 436; 14 W. R. 662; 10 Cox, C. C. 
243, 0. C. R. 


Sect. 4.—FINANCES OF QUARTER SESSIONS. 
SuB-sEcT. 1.—EXPENSES BORNE BY COUNTY 
FUND. 
As to county fund.J]—See LocaL GOVERNMENT, 
pp. 109-111. 

As to county treasurer.|—See LOCAL GOVERN- 
MENT, pp. 108, 109. 

901. Expenses of prosecution — Prosecution by 
direction of justices.|—Justices of the peace at 





PART XI. SECT. 4, SUB-SECT. 1. 


m. Hepenses for furniture of the 


court house.}—The “magistrates in furniture s80 


quarter sessions have no power to 
order furniture for the court house, & 
the county council are not liable for 
supplied.— CooMBS iv. 


MIDDLESEX COUNTY (1858), 15 U. C. Rl: 
367.—CAN, 

n. Hapenses of clerk of the peace— 
Payment on order of chairman of the 


Part X]I.—QUARTER 


quarter sessions have no authority to order the 
costs of a prosecution for a misdemeanour, carried 
on under the direction of magistrates. to be 
allowed out of the county rates.—R. v. West 
RIDING OF YORKSHIRH (INHABITANTS) (1797), 7 
Term Rep. 377; 101 B. R. 1029. 


Annotation :-—Refd. IR. v. Lichficld Town Council (1843), 
4Q. B. 893. 


902. Offence committed within contribu- 
tory borough.] — Borough magistrates, acting 
exclusively for their borough, which does not 
contribute to the county rate, & concurrently for 
the liberties of the borough, which do contribute 
to it, may make the usual order on the county 
treasurer for expenses incurred on prosecutions 
touching offences committed within the con- 
tributory liberties. —R. v. Musson (1826), 6 
B. & C. 74; 9 Dow. & Ry. K. B. 172; 4 Dow. & 
a M.C. 265; 51L.J.0.8.M.C. 28; 108 E.R. 

903. ——— Power of treasury to disallow pay- 
ments made.]|—The accounts of costs of prosecu- 
tions in the county of L., after having been duly 
taxed by the proper officers, & paid out of the 
county rates, were re-taxed by officers of the 
Treasury, & part of them were disallowed. The 
justices of the county obtained a rule nist for a 
mandamus to compel the Lords of the Treasury 
to pay the disallowed balance to their treasurer :— 
Held: the Lords of the Treasury had no right 
to tax these costs after they had been allowed by 
the proper officers ; but this ct. had no jurisdiction 
to issue a mandamus to compel the Lords of the 
Treasury to pay the balance.—R. v. TREASURY 
Lorps Comrs. (1872), L. R. 7 Q. B. 387; 41 
L. J. Q. B. 178; 36 J. P. 661; 20 W. R. 336 ; 
sub nom. Ili. v. TREASURY LoRDbDs, Ea p. LANCA- 
SHIRE JJ., 26 L. T. 64; 12 Cox, C. C. 277, D.C. 
Annotations :-—Refd. Armytago v. peneen (1878), 3 App. 





Cas. 355; Re Nathan, RK. v. I. R. Comrs. (1884), 12 
Q. B. D. 461. Mentd. Willcock v. Terrell (1878), 3 Ex. D. 
323; Dixon v. Farrer (1886), 17 Q. B. D. 658; R. v 


Income Tax Comrs., Lc p. Capo Copper Mining Co. (1888), 
57 L. J. Q. B. 513; RR. v. Joint Stock Cos. Registrar 
(1888), 21 Q. B. D. 131; JR. v. Secretary of State for War, 
[1891) 2 Q. B. 326; WR. v. Incorporated Law Soc. (1895), 
11 T. L. R. 557; Hollinshead v. Hazlcton, ee A. C. 
428; Rh. v. Speyer, R. v. Cassel, [1916] 1 K. B. 595; 
R. vw. Army Council, Hx p. Ravonseroft, [1917] 2 K. B. 
504; R. v. Income Tax Special Purposes Comrs., Hz p. 
Dr. Barnardo’s Homes National Incorporated Assocn., 
[1920] 1 K. B. 26. 

.|—See, also, CRIMINAL LAW, Vol. XV., 


pp. 614 et seq., 700, 701, Nos. 7566-7569. 

904. Expenses of appeal to sessions —- Non- 
quarter sessions borough.|—A county borough had 
a separate commission of the peace, but not a 
separate ct. of quarter sessions. An appeal from 
a conviction under the Act by the borough justices 
having been successfully brought to quarter 
sessions for the county, an order was made by 
quarter sessions upon the borough treasurer for 
payment of prosecutor’s costs :—Held: the word 
‘‘ place’? in Vagrant Act, 1824 (c. 83), s. 9, must 
be construed as ejusdem gencris with ‘ county, 
riding, division,’ & meant a place having a 
separate ct. of quarter sessions; & the order of 
quarter sessions was therefore wrongly made 
upon the borough treasurer, & should have been 
made upon the treasurer of the county.—R. v. 
West Ripine JJ., [1900] 1 Q. B. 291; sub nom. 
R. v. YORKSHIRE, West Ripina JJ., 69 L. J. Q. B. 
13; sub nom. R. v. WEST RIDING OF YORKSHIRE 


magistrates.)}—Re POUSSETT & COUNTY 
oF LAMBTON (1862), 22 U. C. R. 80. 
—CAN, 


accommodation 


o. Hapenses of office 
nie pice of the peace.) 


of county attorney 


—A county attorney & clerk of the 
peace may maintain an action against 
the corpn. of the county for breach of 
duty in not providing necessary & 
proper accommodation for him as such 


OR GENERAL SESSIONS. 381 

JJ., Ex p. HUDDERSFIELD CORPN., 16 T. L. R. 43 

44 Sol. Jo. 12, D. C. 

Annotations :—Consd. R. v. Warwickshire JJ., (1902) 2 
K.B.101. Distd. George v. Thomas (1910), 74 J. P. 398. 
905. 





Sor county borough had a 
separate commission of the peace, but not a 
i Nees ct. of quarter sessions, it was not directly 
subject to the county rate, but under a financial 
adjustment made under Local Government Act, 
1888 (c. 41), s. 32, it paid a fixed contribution 
towards the expenses of the county incurred in 
part on behalf of the borough, including the 
expenses of quarter sessions :—Held: the county 
borough, not having a separate ct. of quarter 
sessions, & being liable to contribute to quarter 
sessions expenses, was not a place separate from 
the county, & therefore not a “ place’’ within 
Alehouse Act, 1828 (c. 61), s. 29; the licensing 
justices had acted for the county, their costs were 
costs of quarter sessions, & the order of quarter 
sessions had, therefore, been wrongly made upon 
the borough treasurer, & should have been made 
upon the treasurer of the county.—R. v. WAR- 
WICKSHIRE JJ., [1902] 2 K. B. 101; 71 L. J. K. B. 
505; 46 Sol. Jo. 409; sub nom. R. v. WARWICK 
JJ., Hx p. COVENTRY CORPN., 86 L. T. 568; 66 
J. P.549; 18 T. L. R. 492, D.C. 

906. Expenses of sessions —- Quarter sessions 
borough — Population under ten thousand.] — 
Semble: under Local Government Act, 1888 
(c. 41), where the population of a borough having 
a separate ct. of quarter sessions is ten thousand 
or upwards, the expenses of quarter & petty 
sessions are payable out of the borough rates ; 
where the population is under ten thousand, out 
of the county rates.—KHa p. KENT COUNTY COUN- 
cIL & DOVER COUNCIL, Ex p. KENT COUNTY 
Counctn & SANDWICH COUNCIL, [1891] 1 Q. B. 
389; 64 L. T. 4213; sub nom. Re DovVER COUNCIL 
& KENT County Councin, £2 p. DOVER COUNCIL, 
Re KEnT County CouNcIL & SANDWICH COUNCIL, 
Ka p. KENT County Councit, 60 L. J. Q. B. 314; 
55 J. P. 248; sub nom. DOVER, SANDWICH & 
RAMSGATE Borouans Casres, 7 T. L. R. 250; 
on appeal, sub nom. Kx p. KENT CoUNTY COUNCIL 
& DovEeR CounNcIL, ha p. KENT Country COUNCIL 
& SANDWICH COUNCIL, [1891] 1 Q. B. 725, C. A. 


Annotations :—Dbtd. Thetford Corpn. v. Norfolk County 
Council, [1898] 2 Q. B. 468. Iam fully satisfied that my 
decision in the Dover & Sandwich cases was wrong 
(VAUGHAN WILLIAMS, L.J.). Refd. Re Herefordshire County 
Council] & Leominster Town Council (1894), 15 h. 77. 
Mentd. Re Knight & Tabernaclo Permanent Bldg. Soc., 
[1892] 2 Q. B. 613. 

907. Expenses of local inquiry.) —R. v. Lan- 
CASHIRE JJ. (1854), 22 L. T. O. S. 259; 18 J. P. 
Jo. 86. 

Expenses of police.|—-See PoLicr. 

Salary of clerk of peace.]—See Sect. 3, sub- 
sect. 2, D., anie. 


SUB-SECT. 2.—EXPENSES BORNE BY BoROUGH 
FUND. 


As to borough fund.|—See LocaL GOVERNMENT, 
pp. 80-87. ; 

As to borough treasurer.|—See LocaL GOVERN- 
MENT, pp. 77, 78. 

908. Expenses of prosecution — Offence com- 
mitted in non-contributory borough.] — Three 


officer, & may recover, by way of 
damages in such action, rent paid by 
him to procure such accommodation.— 
LEES v. COUNTY OF CARLETON CORPN. 
(1873), 33 U. OC. R. 409.— CAN, F 


382 


Sect. 4.—Finances of quarter sessions: Sub-sect. 2. 
Sects. 5,6 & 7. Part XII. Sect. 1: Sub- 
sect. 1, A. & B.] 


persons were indicted at the assizes for the county 
of S. for forging the will of C. D. It appeared that 
C. D. died in the borough of O., & that one of the 
prisoners took away the deeds, etc., of deceased 
to his own house, which was in the county of S., 
but not in the borough of O., that the forged 
signatures of testatrix & of one of the witnesses 
were written in the borough of O.; & that the 
offence was completed in the county of D., where 
the forged signatures of the second witness was 
written. The borough of O. did not contribute to 
the county rate, but had a borough fund of its 
own :—Held: (1) the order for payment of all 
costs & expenses of the prosecution was properly 
made on the treasurer of the borough of O.; (2) a 
mandamus would lie to the treasurer to compel 
payment.—R. v. OSWESTRY TREASURER (1848), 
12 Q. B. 239; 11 L. T. O. 8. 198; 12 Jur. 744; 
12 J. P. Jo. 373; 116 E. R. 858; sub nom. R. v. 
TiAywarp, 17 L. J. Q. B. 223. 

909. Non quarter sessions borough—Popu- 
lation ten thousand.|—A borough with a popula- 
tion exceeding ten thousand had a separate com- 
mission of the peace with a justices’ clerk, but not a 
separate ct. of quarter sessions. It had the right 
to provide & pay for its own police, but by agree- 
ment the borough was for police purposes con- 
solidated with the county, & the county supplied 
the police for which the borough paid. The 
county rate was leviable in the borough :—Held: 
the costs of prosecutions undertaken by the police 
before the borough justices in cases in which 
such costs were not remitted or were not paid by 
the parties chargeable were chargeable to the 
borough fund & not to the funds of the county in 
which the borough was situate.-—GEORGE v. 
Thomas, [1910] 2 K. B. 951; 80 L. J. K. B. 7; 
103 L. T. 456; 74 J.P. 398; 8L. G. R. 849. 

910. Expenses of attending quarter sessions.|— 
After the grant of a separate ct. of quarter sessions 
to the borough of G., the council of that borough 
contracted with the county justices for ‘“ the 
support & maintenance ”’ of the borough prisoners 
in the county prisons at a certain sum per week. 
The borough paid all expenses of conveyance. 
The county under that contract provided the 
borough prisoners with house room, food, clothing, 
bedding & fuel, but claimed contribution from the 
borough in respect of the law expenses attending the 
holding of the general & quarter sessions for the 
county :—Held: these were expenses to which, under 
Municipal Corporations Act, 1835 (c. 76), s. 117, 
& Prisons Act, 1842 (c. 98), s. 19, the borough 
was liable to contribute——R. v. GRAVESEND 
BorovucH CouNciL (1855), 5 E. & B. 459; 3 
C. L. R. 1187; 25 L. T. O. 8. 253; 1 Jur. N.S. 
878; 119 E. R. 552; sub nom. Kent County 
TREASURER Vv. GRAVESEND BOROUGH COUNCIL, 
24L.J.M.C. 141; 19 J. P. 451. 

911. Expenses on appeal to quarter sessions.|— 
Where there is no surplus from the borough fund 
a municipal corpn. cannot pay out of such fund the 
costs incurred by the chief constable in opposing, 
by the direction of the council, appeals against 
the refusal of justices to renew the licenses of 
public-houses.—-T'YNEMOUTH CORPN. v. A.-G., 
[1899] A. C. 293; 68 L. J. Q. B. 752; 80 L. T. 
633; 63 J.P. 404; 15 T. L. R. 3870; 48 Sol. Jo. 
531, . L.; affg. 8S. C. sub nom. A.-G. v. TYNE- 
MOUTH CORPN., [1898] 1 Q. B. 604, C. A. 


Annotations :—Refd. Allsop v. Preston JJ. (1899), 64 J. P. 
25. Mentd. Evans v. Sonway Jd. 19005 2 or” 3 5. 





MAGISTRATES. 


A.-G. v. Do Winton, [1906] 2 Ch. 106; R. v. Woodhouse, 
{1806} 2 K. B. 501; Attwood v. Chapman, [1914] 3 K. B, 


912. -|—Upon an appeal against the refusal 
of licensing justices to renew a license the quarter 
sessions dismissed the appeal subject to a special 
case for the opinion of the High Ct. The licensing 
justices, who were resps., did not appear upon the 
argument of the case, & the High Ct. allowed the 
appeal & ordered resp. justices to pay to applt. 
the costs of the appeal to that Ct. on the special 
case :—Held: these were costs to which the 
licensing justices had been put within Licensing 
(Consolidation) Act, 1910 (c. 24), s. 32, & the 
licensing justices were therefore entitled to an 
order of quarter sessions upon the treasurer under 
that sect. to pay to them the amount thereof.— 
R. v. SALFORD HUNDRED JJ., [1912] 2 K. B. 567; 
sub nom. R. v. SALFORD HUNDRED JJ., Ha p. 
Botton JJ., 81 L. J. K. B. 952; 107 L. T. 174 ; 
76 J. P. 895; 23 Cox, C. C. 110. 


Annotations :-—Refd. Jones v. Hatherton, [1917] 2 K. B. 
Hg R. v. West Riding of Yorkshire JJ., [1918] 1 K. LB. 





913. Expenses of sessions —Quarter sessions 
borough—Population ten  thousand.|—Lr yp. 
KENT Country COUNCIL & DOVER COUNCIL, Ex p. 
KENT CoUNTY COoUNCIT. & SANDWICH COUNCIL, 
No. 906, ante. 

014. ——— Population under ten thousand.| 
—THETFORD CORPN. v. NORFOLK COUNTY COUN- 
cIL, No. 896, ante. 

915. Irrecoverable fees of clerks to justices.]|— 
R. v. GLOUCESTER CoRpNn., No. 812, ante. 

916. Damages for malicious prosecution directed 
by justices..—In a municipal borough the chicf 
constable was directed by some borough justices 
to lay an information against H. for conspiracy, 
which was dismissed, & an action for malicious 
prosecution brought against the constable, & 
£200 damages recovered :—Held: this sum could 
not be paid by the town council out of the borough 
fund or rate, as not being within the words of 
Municipal] Corporations Act, 1835 (c. 76), 8. 82.— 
R. v. EXETER CORPN. (1880), 6 Q. B. D. 135; 
44L.T.101; 45 J.P.158; 29 W. Qh. 441. 
Annotation :—Refd. Rk. v. Ramsgate Corpn. (1889), 23 

Q. B. D. 66. 





County rates.|—See RatTres & RATING. 


Secr. 5.—DUTIES OF SHERIFF. 
See, generally, SHERIFFS & BAILIFFS. 


Duty to summon fjurors.|—See Juriss, Vol. 
4, p. 214, Nos. 13, 14. | 


Sect. 6.—DUTIES OF POLICE. 


See Local Government Act, 1888 (c. 41), s. 9: 
County Police Acts, 1839 (c. 93), s. 17; 184€ 
(c. 88), 5s. 26; County & Borough Police Act. 
1856 (c. 69), s. 73 &, generally, POLICE. 


SECT. 7.—JURIES. 


How summoned—Jurors for county sessions. |— 
See Juries Acts, 1825 (c. 50), ss. 12, 413; 192i 
(c. 11), ss. 22-26; &, generally, JuRrIEs, Vol 

X., pp. 214 et seq. 
Jurors in boroughs.]|—See Municipal Cor 
porations Act, 1882 (c. 60), s. 186. 
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Part XIl.—Jurisdiction of Quarter Sessions. 


Sect. 1.—ORIGINAL CRIMINAL JURISDICTION. 
SUB-SECT. 1.—ON INDICTMENT. 
A. In General, 


917. A court of oyer & terminer.|—The ct. 
of quarter sessions is a continuing ct. of oyer & 
terminer, & not an inferior ct., so as to prevent the 
issuing of a venire de novo to it.— CAMPBELL v. 
R. (1847), 11 Q. B. 814; 2 New Mag. Cas. 354; 
17 LL. J. M. C. 89; 10 L. T. O. S. 396; 115. P. 
886; 12 Jur. 117; 2 Cox, C. C. 468; 116 EH. R. 
680, Ex. Ch. 


Annotations -—Mentd. Ryalls v. ei (1849), 11 Q. B. 
Holloway v. R. (1851), 17 Q. B. 317; 
Se 1B. &8. 460; insor v. R. (1866), L. R. 1 Q. B. 
289; ae Sahay (1880), 49 L: J. Q. B. 747; te v. Pierce 
(1887), 3 .J.M.C. 85; KR. v. Paul (1890), 25 Q. B. D. 
Mid. R Ry. v. Edmonion Union (1893), 63 L. J. M.C. 
38; Crane v. Public Prosecutor, [1921] 2 A. C. 299. 


918. New offences—Jurisdiction expressly given 
by statute.|—Sessions has no jurisdiction as to 
new offences without express words.—R. v. JAMES 
(1746), 2 Stra. 1256; 93 E. R. 1166. 

91 Offence against the peace.|— 
The sessions cannot take an indictment on a sta- 
tute creating a new offence not against the peace, 
unless so authorised by express words.—lkh. v. 
CLOUGH (1696), 5 Mod. Rep. 149; 87 E. RR. 575. 

920. Jurisdiction given to ‘§ King’s 
courts.’’]|—R. v. Bristow (1754), Dunning, 30. 

921. Assault not charged by person aggrieved— 
True bill found by jury.)—Oflences against the 
Person Act, 1861 (c. 100), enacts that ‘‘ where 
any person shall unlawfully assault or beat any 
other person, two justices of the peace, upon 
complaint by or on behalf of the party aed 
may hear & determine such offence...’ & b 
s. 45 their decision shall be a bar to all ‘‘ further 
or other proceedings, civil or criminal, for the 
same cause’’ :—Held: justices have, neverthe- 
Jess, jurisdiction to hear a charge of assault, & 
commit the prisoner for trial, although no com- 
plaint has been made by the party aggrieved ; 
& an indictment found in pursuance of such 
comunittal is good.—R. v. GAUNT (1895), 73 L. T. 
085; 60 J. P. 90; 12 T. L. R. 62; 40 Sol. Jo. 
85; 18 Cox, C. C. 210, C. C. R. 

922. Jurisdiction to find indictment—Where no 
jurisdiction to try offence.|—A judge at nisi prius 
has no jurisdiction to try an indictment for perjury 
at common law found at the quarter sessions, & 
removed by certiorari into the K. B., an indict- 
ment so found being void.—R. v. HAYNES (1825), 
Ry. & M. 298. 

a eat s—Refd. R. v. Bartlett (1843), 12 L. J. 


923. ———.]—-In those cases where the 
jurisdiction of quarter sessions to try offences is 
taken away by Quarter Sessions Act, 1842 (c. 38), 
the jurisdiction of the quarter sessions to find a 
true bill in such cases, is also taken away. There- 
fore, when the offence is punishable by trans- 
portation for life, prisoner cannot be tried at the 
assizes on a bill found by the grand jury of quarter 
sessions.—R. v. RAMSDEN (1843), 2 L. T. O. S. 
246; 8J.P.45; 1 Cox, C. C. 37. 

Miinctadion :—Mentd. R. v. Walker (1844), 2 L. T. O. S. 288. 

924. -|—The grand jury at quarter 
sessions may find a true bill for rape, although 
persons charged with such an offence are not now 
triable at quarter sessions. The person against 
whom an indictment is so tetimmed: may be tried 


795 3 
R. v. ae 




















M. C. 


upon that indictment at the assizes.—R. v. ALLUM 
(1846), 7 L. T. O. S. 388; 2 Cox, C. C. 62. 
Ann Odo: :—Refd. l. v. Norman (1922), 17 Cr. App. Rep. 


925. ——- —_—.]—_R. v. Barron (1852), 17 





ae eres 
926. ——.J|—R. v. Norman (1922), 17 
Cr. App. Rep. 29, C. C. A. | 
— .|—See, also, CRIMINAL Law, Vol. 





XIV., p. 1380, Nos. 1025, 1026. 

927. Transmission of indictment to assizes.|— 
Indictments were found against a~ prisoner at 
quarter sessions for N. & transmitted to the assizes 
by the justices at sessions :—Held: although the 
indictments were not removed by. certiorari, the 
judge of assize should have tried prisoner on these 
indictments, & he was improperly discharged 
by proclamation without such trial.—R. v. 
WETHERELL (1819), Russ. & Ry. 381, ©. C. ht. 

928. ——.]—It. v. WortmMeEn, No. 1002, post. 

929. Whether venire de novo may Issue to 
sessions.]—CAMPBELL v. R., No. 917, ante. 


See CRIMINAL LAW, Vol. XIV., p. 492, Nos. 
5417, 5418. 
B. Offences Triable. : 
See, now, Criminal Justice Act, 1925 (c. 86), 


8. 18, sched. I. 

930. Offence tending to breach of the peace— 
Theft by servant.|—To solicit a servant to steal 
his master’s goods is a misdemeanour though it be 
not charged in the indictment that the servant 
stole the goods, nor that any other act was done 
except the soliciting & inciting; & such offence 
is indictable at sessions, having a tendency to a 
breach of the peace.—R. v. HIGGINs (1801), 2 


Kast, 5; 102 BE. fR. abi 
Annotations Fie here Bartlett oe 121. J. M. C. 
“a . Mentd. “Moredith ae C. & P. 589; TN. 
Rowed aero Th L. J. M. 


.v Quail {3866), 
4 F. & F. 1076; R. vw. Gregory 667) 16 L. T. 388; RK. 
». Fox (1870), 19 W. R. 109; KR. v. Ransford eT 4}, 31 
L. T. 488; Barratt v. Burder (1893), 10 T. L. R. 1243 
R. v. Brailsford, [1905] 2 K. B. 730. 





931. Writing scandalous letter.]—R. v. 
SuMMERS (1664), 3 Salk. 194; 1 Lev. 139; 1 Keb. 
788, 931; 1 Sid. 270; 91 HE. R. 772. 


Annotation :-—Mentd. R. v. Wilkes (1763), 19 State Tr. 982. 
See, now, Quarter Sessions Act, 1842 (c. 38), s. 1. 
932. Offence within Railways Regulation Act, 

1840 (c. 97), s. 13.]|—An offence alleged to be 

committed under above sect. can only be tried at 

quarter sessions, & is not within the jurisdiction of 
the Central Criminal Ct.—R. v. PARDENTON & 

Woop (1853), 6 Cox, C. C. 247. 

933. Stealing form of request— Supreme Court 
Funds Rules 1894—Not ‘‘ document belonging to 
court of law.’’|—A person entitled to the balance 
of a sum in the hands of the Paymaster-General 
under an order of the Ch. Div. in a certain cause 
was convicted at quarter sessions of stealing a 
form of request for remittance filled up by him 
pursuant to Supreme Ct. Funds Rules, 1894, 
r. 48 (b):—Held: onawrit of error, the quarter 
sessions had jurisdiction to try the offence, the 
document in question not being a document 
belonging to any ct. of law or equity or relating to 
any proceeding therein within the exception 17 
in s. 1 of Quarter Sessions Act, 1842 (c. 35).— 
KING v. R. (1897), 61 J. P. 668, D. 0. 

Extortion.|—See CriminaL Law, Vol. XV., 
p. 662, Nos. 7145, 7146. 
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Sect. 1.—Original criminal jurisdiction: Sub-sect. 
1, B.; sub-sect. 2, A., B. & C.3 sub-sect. 3. 
Sect. 2.] 


Smuggling.|—See CriMInaL Law, Vol. XV., 
p. 724, No. 7837. 

Attempted suicide.|—See CrimiINAL Law, Vol. 
XV., p. 814, No. 8868. 

Conspiracy to obtain by false pretences.|— See 
CRIMINAL LAW, Vol. XIV., p. 129, No. 1028. 

Living on earnings of prostitution—Criminal Law 
Amendment Act, 1912 (c. eh s. 7 ee 
CRIMINAL LAW, Vol. XIV., p. 129, No. 1024 

Offence on high seas.|—See Criminal. Law, Vol. 
XIV., p. 141, Nos. 1137, 1138. 





SUB-SECT. 2.—ARTICLES OF THE PEACE. 
A. In General. 

934. Against whom complaint may be made— 
Magistrate.|—The justices at sessions may com- 
mit a fellow justice for refusing to find sureties for 
good behaviour, upon the complaint of a third 
party.—STORTON’S CASE (1673), Freem. K. B 
354; 89 BE. R. 264. 

—— Peer.|—See PEERAGES & DIGNITIES. 
Husband—By wife.|—See HusBanp & 
Wire, Vol. XXVII., p. 261, Nos. 2306, 2307. 

935. Application should be local.]|—Articles of 
the peace should be exhibited in the neighbourhood. 
—h.v. WAITE (1759), 2 Burr. 780; 97 BE. BR. 559. 

936. Untrue allegation in application — Com- 
mittal for perjury.|—Articles of the peace appear- 
ing to be untrue, the party may be committed for 
perjury.—R. v. PARNELL (1759), 2 Burr. 806; 
97 KH. RR. 572. 

937. Review by High Court.] — ANon. (1733), 
2 Barn. K. B. 325; 94 BE. R. 530. 

938. ——.]—R. v. DUNN, No. 945, post. 

939. -|—(1) When articles of the peace 
have been filed & an attachment issued for the 
purpose of bringing in deft. to find sureties, this 
ct. will not entertain an application to discharge 
the articles & to award costs under 21 Jac. 1, 
c. 8, 8. 2, on the ground of alleged insufficiency of 
the articles, though notice of such application has 
been given to prosecutor. 

It is sufficient ground for articles of the peace 
that complainant has been accustomed to go to a 
particular place, rightfully as he alleges, for the 
transaction of business, & has been threatened 
with violence if he goes there again. 

(2) Affidavits are not admissible in contradiction 
to articles of the peace; nor for the purpose of 
supplying facts said to have been suppressed by 
complainant ; as the contents of a correspondence 
alluded to in the articles. Nor is it an objection 
to the articles that such correspondence is not 
set out, if it does not contain any part of the menace 
relied upon. 

(3) This Ct. will, if it sees ground, require 
surety of the peace, although justices have refused 
to do so on the same complaint.—R. v. MALLINSON 
(1851), 16 Q. B. 367; 14 J. P. Jo. 752; 15 J. P. 
Jo. 66; 117 BE. R. 920; sub nom. Ex p. MALLIN- 
SON, 15 Jur. 746; previous proceedings, sub nom. 
R. v. MALLINSON (1850), 1 L. M. & P. 619. 

Threatened breach of peace—Duty of justices.|— 
See CRIMINAL Law, Vol. XV., p. 643, No. 6839. 

Recognisances to keep the peace generally, see 
CRIMINAL Law, Vol. XIV., pp. 492 et seq. 








B. Grounds for Requiring Recognisances. 


940. Fear & threat of future personal violence. ] 
—ANON. (1733), 2 Barn. K. B. 325; 94 E. R. 580. 
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942. .|—H. had written a letter to a young 
lady, a relative of T. T. afterwards, in conse- 

uence of his writing the letter, violently assaulted 
ii. & said, ‘‘if you write again, I will flog you 
within an inch of your life.” On a subsequent 
occasion, T., meeting H., said to him, ‘‘ Remember 
what I said to you, I am determined to put a stop 
to your proceedings.’’ The ct. permitted H. to 
exhibit articles of the peace against T.—Ezx B 
HvuLsE (1851), 21 L. J. M. C. 21; 17 L. T. O.S. 
147; 15 J.P. Jo. 418. 

943. While fear actually lasts.]—If a 
gentleman visit a young lady as her lover, &, on 
her parents denying him access, he intrudes him- 
self rudely into the house, follows the young lady 
on a journey taken to avoid him, assaults the 
person under whose protection she is placed, 
& threatens to force her from him, it is a good 
cause to demand surety for his good behaviour 
from him; & although the surety must be 
demanded recently after the cause happen, & 
while the fear it occasions exists, yet if the party, 
at any distance of time afterwards, do any act, 
though to another person, which shows that the 
old grudge remains, the ct. will couple the last act 
with the antecedent cause of fear, &, on articles 
exhibited, grant surety of the peace.—DENNIS 
v. LANE (1704), 6 Mod. Rep. 131; 87 E. R. 887. 
Annotation :—Consd. I. v. Dunn (1840), 12 Ad. & El. 599. 


944, Must appear from the articles.]— 
There ought to be a reasonable foundation on the 
face of the articles to induce a fear of personal 
danger before the ct. will require sureties of the 

eace. A wife may sue a supplicavit in Ch. against 
fee husband, & to find sureties not to beat or evil 
intreat her, aliter quam ex causa regiminis et 
castigalionis. The facts stated in the articles 
are to be considered as true until the contrary 
appears upon a proper prosecution. Where there 
are articles of separation between the husband & 
wife, if the husband afterwards confine her, she 
may have a habeas corpus & be set at liberty.— 

VANE’s (LORD) Case (1744), 13 East, 172, n.; 

2 Stra. 1202; 104 HK. RR. 334. 

Annotations :—Refd. Re Dunn (1810), 10 L. J. M, C. 29. 
Mentd. R. v. Stanhope (1826), 12 Ad. & El. 620, n.; Ive 
Aston (1844), 8 Jur. 293. 

945. —_—_ ——— Threat by conduct — To be in- 
ferred by exhibitant.|—(1) On habeas corpus, 
bringing up a party committed by justices for not 
finding sureties of the peace, the ct. will not. 
hear affidavits controverting the facts alleged in 
the articles of the peace. 56 Geo. 3, c. 100, s. 3, 
does not affect the practice in this respect. 
(2) Where a party exhibiting articles of peace 
alleges, as the ground of fear, expressions in a 
letter, which he submits to the ct. for their con- 
struction, the ct. will not take the words into con- 
sideration, nor act upon the articles, unless the 
whole letter be set forth. (3) Where the sessions, 
upon articles of the peace being exhibited, have 
ordered sureties to be found, committed the 
accused party for want of them, their judgment 
is not final; but this ct., on habeas corpus & 
certiorari, will examine the articles, &, if they are, 
on the face of them, insufficient, supersede the 
order of sessions as made without jurisdiction, & 
discharge the prisoner. (4) Articles of the peace 
are not sufficient unless they show a threat. The 
threat need not be in words, but may be inferred 
from a:course of conduct. That inference, how- 
ever, must be drawn by the exhibitant himself ; 
&, if he omit to state it in the articles, the ct. will 
not draw the inference.—R. v. DUNN (1840), 
12 Ad. & El. 599; Arn. 21; 4 Per. & Day. 415; 





941. oa. v. MALLINSON, No. 939, ante. 
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4 J.P. 728; 113 E. R. 939; sub nom. Re Dunn, 

10L. J. M. C. 29; 5 Jur. 721. 

Annotations :—As to (2) & @) Refd. R. v. Mallinson (1851), 
16 Q. B. 367. As to (4) Refd. Lort v. Hutton (1876), 45 
L. J. M. C. 9 Generally, Mentd. Ex p. Gifford (1845), 
1 New Sess. Cas. 490; Steward v. Gromett (1859), 7 
©. B. N.S. 191. 
945a. Prize fight.|-— When a prize fight is 

expected the magistrates ought to cause the 

intended combatants to be brought before them 
to enter into securities to keep the peace till the 
assizes or sessions & if they refuse to enter into 
securities to commit them.—R. v. BILLINGHAM 

(1826), 2 C. & P. 2345 4 Dow. & Ry. M. C. 127. 

Annotation :—Refd. R. v. Concy (1882), 8 Q. B. D. 534. 
946. Mere abuse.] — Re CRAWFORD, Ex p. Ep- 

MUNDS (1846), 10 J. P. Jo. 740. 
947. Assault.] — Re CRAWFORD, 

MUNDS (1846), 10 J. P. Jo. 740. 


Exe p. Ep- 


C. Procedure. 

948. Execution of warrant on Sunday.|—Joun- 
SON v. COLTSON (1680), T. Raym. 250; 83 E. R. 
129. 

Annotation :—Refd. Ec p. Eggington (1853), 18 Jur. 224. 
949. Hearing of evidence—Affidavits or evidence 

in contradiction not allowed.}]— ANON. (1733), 2 

Barn. K. B. 325; 94 K. RR. 530. 

950. -}]— One against whom articles 
of the peace are exhibited is not entitled to read 
affidavits on his own behalf, in contradiction of 
the facts sworn to against him in such articles.— 
a DouERTY (1810), 18 East, 171; 104 E.R. 
334. 

Annotations :~Refd. 1. v. Stanhopo (1825), 12 Ad. & El. 
620, n.3 Ze Dunn (1840), 10 L. J. M. C. 29; Steward wv. 
Gromett (1859), 7 C. B. N.S. 191. 

951. .|—R. v. STANHOPE (1825), 12 
Ad. & El. 620, n.; 113 KE. R. 949. 


Annotations :-—Refd. R. v. Dunn (1840), 12 Ad. & El. 599; 
icp. Mallinson (1850), 15 Jur. 746; R.v. Mallinson (1851), 
16 Q. B. 367; Steward v. Gromett (1859), 7 C. B. N.S. 
19L; Lort v, Hutton (1876), 33 L. T. 730. 




















952. .|—R. v. DuNN, No. 945, ante. 

953. ——- ——..|—- It. v. MALLINSON, No. 939, 
ante. 

954. -.|—Where articles of the peace 








are exhibited against any person, the person 
against whom they are exhibited may not give 
evidence before the justices in contradiction of the 
facts stated in the articles. If it appears on oath 
to the satisfaction of the justices that complainant 
has been threatened, it is their duty to require 
recognisances to be entered into to keep the peace. 
—LOorRT v. HUTTON (1876), 45 L. J. M. C. 953 33 
L. T. 730; 40 J. P. 677. 

955. Attachment on articles in King’s Bench— 
Whether bailable before sessions.|— Attachment 
upon articles of the peace in the King’s Bench, 
bailable before justices of the county.—HurtTt’s 
CASE, R. v. BOWMASTER (1760), 2 Burr. 1039 ; 
1 Wm. Bl. 233; 97 E. R. 695. 

956. Period of recognisance — In discretion of 
court.|—Upon articles of the peace exhibited, the 
ct. have the power of requiring bail for such a 
length of time as they shall think necessary for 
the preservation of the peace, & are not confined 
to a twelve-month. Where the ct. had at first 
required bail for fourteen years, they afterwards 
lessened the time to two years, upon its appearing 
to them that an information was depending 
against deft. on the same account, which must 


PART XII. SECT. 1, SUB-SECT. 2.—C. 

948 i. Hxrecution of warrant on Sun- 
day.}—Deft. was arrested under a 
warrant, brought before a magistrate Al 
& required to give sureties for good Sunday, 
behaviour, or, in default, be imprisoned. 


J.—VOL. XXXIII. 


Deft. refused, & a warrant was made 
out, under which he was committed 
to prison till he should find the sureties. 
these proceedings took place on 
& the warrants & entry in 
the sessions book bore date of that 
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necessarily be determined within that time.— 
RR. v. Bowss (1787), 1 Term Rep. 696; 99 E. R. 
1327. 

957. Discharge of recognisance.|—It. v. LEWIs 
(1730), 1 Barn. K. B. 345; 94 E. R. 232. 

958. .|—It is usual to discharge persons 
committed for want of surety on articles of peace 
or supplicavit, at the end of a year, if nothing new 
happens.—-BAYNUM v. BAYNUM (1746), Amb. 63 ; 
27 E.R. 36. 

959. Jurisdiction of justices out of sessions— 
To vary recognisances—Amount of recognisance. 
—Justices out of sessions. when a person is brough 
before them on a sessions warrant to enter into a 
recognisance with sureties, under an order by the 
quarter sessions, have no power to vary the 
amount of the recognisance, etc., required by the 
latter.—ANON. (1838), 2 J. P. 232. 

960. ——- To commit in default of recog- 
nisances.|—Articles of the peace were exhibited 
against A., at quarter sessions of the county of 
H., & he was, by that ct., ordered to enter into 
recognisance, before one or more justices of H., 
to keep the peace for six calendar months thence 
ensuing. Under the warrant of two justices of 
H., A. was brought before two justices of the same 
county to show cause why he should not enter 
into the recognisance ; & he then refused to do 
so; whereupon the justices last mentioned com- 
mitted him to the county gaol for the then residue 
of six calendar months from the date of the order 
of quarter sessions, unless in the meantime he 
should enter into the recognisance :—Held: the 
justices had no power to commit; & prisoner was 
entitled to be discharged on habeas corpus.— 
Re AsuTon (1845), 7 Q. B. 169; 1 New Mag. 
Cas. 269; 1 New Sess. Cas. 581; 115 E. R. 452 ; 
sub nom. R. v. HUNTINGDONSHIRE JJ., Re ASHTON, 
14L. J.M.C. 99; 51]. T. 0.8. 72; 97. P. 568 ; 
9 Jur. 727; 1 Cox, C. C. 209. 





SUB-SECT. 3.—INCORRIGIBLE NOGUES. 

Sce Vagrancy Act, 1824 (c. 83), ss. 5, 10. 

Power to sentence.|—-Sce CRIMINAL LAw, Vol. 
XIV., p. 130, Nos. 1030, 1031. 
To whipping.|—See CriminaL LAw, Vol. 
XIV., p. 479, Nos. 5221-5223. 

Appeals—To what court.|—Sce CRIMINAL 
Vol. XIV., p. 508, Nos. 5534-5536. 





LAw, 


SEctT. 2.—ORIGINAL CIVIL JURISDICTION. 

Matters referred to county council.] — See 
Local Government Act, 1888 (c. 41), ss. 3 et seq. 

Remuneration of coroners.|——-See County Coro- 
ners Act, 1860 (c. 116) ; Coroners Act, 1887 (c. 71) ; 
CORONERS, Vol. XIII., p. 235, Nos. 39-41. 

Regulation of gas & water rates.|—See Gas, 
Vol. XXV., p. 489, Nos. 107-111; Water SUPPLY. 

Powers in connection with highways.]—See 
HIGHWAYS, Vol. XXVI., pp. 480, 572, Nos. 1920— 
1927, 2636. 

Sessions as compensation  authority.]—See 
INTOXICATING Liquors, Vol. XXX., pp. 49 et seq. 

Sessions as judicial authority for lunacy purposes.] 
—See LUNATICS, pp. 252 et seq., ante. 

See, also, PoLICE; PoorR LAW; PRISONS. 


day :—Held: although the arrest 
might be good, the taking sureties & 
committal in default was a judicial] 
act, & therefore void as being done on 
Sunday.—R. v. Ramsay (1867), 16 
W. R. 191.—IR. 


cc 
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Sect. 3.—JURISDICTION ON APPEAL. 

See Summary Jurisdiction Act, 1879 (c. 49), 
s. 19; Criminal Justice Administration Act, 1914 
(c. 58), 8. 37 (1); Poor Law; Rates & RATING ; 
REVENUE. a 

Affiliation orders.|—Sec Bastarpy, Vol. IIl., 
pp. 405 et seq. 

Matters concerning inclosure of commons.|— 
See Commons, Vol. XI., pp. 85, 86, Nos. 1049- 
1059. 

Imposition of penalties for wrongful distress.|— 
See Distress, Vol. XVIIL., p. 366, Nos. 1042, 1043. 

Actions in respect of tithe.|—-See ECCLESLAS- 
TICAL LAW, Vol. XIX., p. 480, Nos. 3393, 3394. 

Conviction for offences against sale under Food 
& Drugs Acts.|—See Foop & Druas, Vol. XXV., 
p. 115, No. 387. 

Conviction for offences in respect of highways.|— 
See Hiauways, Vol. XXVI., pp. 459, 460, 483, 
484, 509, 545. 

Separation orders.|—Sce HusBaNnp & WIFE, 
Vol. XXVII., p. 568, Nos. 6265-6267. 

Orders of licensing justices.|-See INTOXICATING 
Liquors, Vol. XXX., pp. 58 et seq. 


Secr. 4.—PROCEDURE. 
SUB-SECT. 1.—IN GENERAL. 


Second court—In counties.|—Sce Stipendiary 
Magistrates Act, 1858 (c. 73), 5. 9. 
Assistant clerk of the peace.}—See 
Stipendiary Magistrates Act, 1858 (c. 73), 5. 11. 
In boroughs.|—See Municipal Corporations 
Act, 1882 (c. 50), s. 166 (1). 
Assistant clerk of the peace.|—WSee 
Municipal Corporation Act, 1882 (c. 50), s. 166 (5). 
As to finding of indictment by grand jury, 
see CRIMINAL Law, Vol. XIV., pp. 237 et seq. 

















SUB-SECT. 2.—ADJOURNMENT. 
A. In General. 

961. Power of court to adjourn.|—Sessions may 
adjourn matter for further debate.—KIN@a’s 
LANGLEY (INHABITANTS) v. ST. PEvTEn’s-IN-ST. 
ALBANS (INHABITANTS) (1699), 1 Ld. Raym. 
481; 12 Mod. Rep. 260; 91 E. R. 1220; sub nom. 
KING-LANGLEY PARiIsH CaAsE, 2 Salk. 605; Sett. 
& Rem. 144. 

962. Necessity for entry as sitting on each 
Separate day.|—-Sessions cannot be entered as 
sitting three days together. 

Though a sessions may adjourn from one day to 
another & to sit by adjournment, yet it must not 
appear in a lump, as sitting of three days together, 
but distinctly (Hott, C.J.).—LINGFIELD PARISH 
cae PaRIsH (1703), 2 Salk. 605; 91 EB. R. 

963. Day of holding is day of opening.|—Where 
an order of removal was made & executed on the 
day before the holding of the Epiphany Sessions, 
& the parish to which the pauper was removed 
sa due notice & entered their appeal at the 

aster Sessions at which sessions the justices 
refused to hear the appeal, on the ground that it 
should have been entered at the Epiphany 
Sessions; this ct. granted a mandamus to the 
justices to receive such appeal, notwithstanding it 
appeared that the Epiphany Sessions continued 
for fourteen days, & were afterwards twice 
adjourned to distant days, & that it was the 
practice of the sessions to allow appeals to be 


MAGISTRATES. 


entered at any time during their continuance, or 
at the adjournments, & to respite the hearing to 
the next sessions.—R. v. SurRrREY JJ. (1813), 1 
M. & 8S. 479; 105 H.R. 179. 
‘Annotation :—Refd. R. v. Sussex JJ. (1862), 2 B. & S. 664. 
964. Necessity for formal adjournment—Effect 
of failure.|—An appeal to the sessions in an order 
of bastardy quashed because the appeal was not 
properly adjourned.—R. v. READING (1734), Lee 
ae Hard. 79; Sess. Cas. K. B. 206; 95 EB. R. 
Annotations :—Consd. R. v. Cambridge Union (1861), 1 
B. & 8. 61. Mentd. R. v. Rook (1753), 1 Wils. 840: 2. 
v. Luffe (1807), 8 Kast, 193; R. v. Kea (1809), 11 Kast, 
132 att v. Cope aie Mood. & R. 269; R. » 


Sourton (1836), 5 Ad. & El. 180; Legge v. Kdwards 
(1855), 4 W. R. 713; Russell v. Russell, i924] A. C. 687. 


965. ——- ——-.] —_R. v. PoLstTEap (INHABI- 
TANTS), No. 839, ante. 
9 .J\—If the justices at sessions 
are equally divided, & no order made nor the 
sessions adjourned, no order can be made at a 
subsequent sessions.—R. v. BODMYN (INHABI- 
TANTS) (1750), Burr. S. C. 295; sub n0m. BODMIN 

v. WARLIGEN, 2 Bott. 6th ed. 750. 

Annotations :-—Expld. Keen v. R. (1847), 10 Q. B. . 
Refd. R. v. Leicestershire JJ. (1813), 1 M. & S. 442; 
R. v. Westmorland JJ. (1868), 9 B. & S. 288; Lxep. Evans, 
[1894] A. C. 16. 

967. Exception in case of county of 
Middlesex.|—-R. v. MULLANEY, No. 833, ante. 

968. Necessity for presence of justices.|—A ct. 
of quarter sessions cannot be adjourned by the 
crier without the presence of the justices.— 
R. v. MIDDLESEX JJ., Fle BOWMAN (1834), 5 B. & 
Ad. 1113; 3 Nev. & M. K. B. 110; 3 Nev. & 
M.M.C. 101; 83L.J.M.C. 32; 110 BH. R. 1104. 
Annotations :—Mentd. R. v. Hewes (1835), 3 Ad. & El. 725 ; 

R. v. Marsh (1837), 6 Ad. & El. 236; KR. v. O’Connell 

(1844), 5 State Tr. N. 8.1; R. v. Derbyshire JJ. (1845), 

9 Jur. 551; Re Beverley Election Comrs., Ex p. Fitz- 

gerald (1869), 34 J. P. 244. 

969. In sufficient number.|—IR. v. WESsT- 
RINGTON (1750), 2 Const., p. 733. 

Annotation :—Mentd. Re Beverley Election Comrs., Ex 7. 
Fitzgerald (1869), 34 J. P. 244. 

In boroughs.|—See Municipal Corporations 

Act, 1882 (c. 50), ss. 165, 166. 

970. Effect of adjournment — Continuation of 
original sessions.|—-Semble : an adjourned sessions 
is, by common practice, considered to be part of 
the original sessions, & not to be considered as a 
distinct sessions.—R. v. LANCASHIRE JJ. (1843), 
4 Q. B. 910; 1 Dav. & Mer. 488; 3 Gal. & Dav. 
296; 12L. J. M.C. 110; 1L. T. O. S. 287; 114 
EK. R. 1140; sub nom. R. v. LANCASHIRE JJ., 
HOLYWELL v. WARRINGTON, 7 J. P. 399; 7 Jur. 
512. 

Annotations :—Refd. R. v. London JJ. (1846), 15 L. J. M. C. 
127; R.v. West Riding JJ. (1847), 10 Q. B. 763; R. v. 
Sussex JJ. (1862), 2 B. & S. 664. 

971. -]— An adjourned quarter ses- 
sions is a continuation of the original quarter 
sessions. Where, therefore, an appeal under 9 
Geo. 4, c. 61, s. 27, which requires that ‘ the ct. 
at such sessions shall hear & determine the matter 
of such appeal’’ was dismissed with costs, which 
costs were not taxed until the adjourned sessions, 
when they were ascertained & inserted in the 
order of sessions :—ZHeld : such adjourned sessions 
were a continuation of the original quarter 
sessions, & the taxation was warranted, & the 
order good.—RAWNSLEY v. HUTCHINSON (1871), 
L. R. 6 Q. B. 305; 40 L. J. M. C. 97; 23 L. T., 
843; 35 J.P. 501; 19 W. R. 4386, 

Annotation :—Mentd. R. v. General Assessment Sessions 
(1887), Ryde, Rat. App. (1886-1890) 268, 

972. Where adjourned sitting may take place.] 
—Notice & nds of appeal under Poor Law 
Amendment Act, 1834 (c. 76), s. 81, should be given 


etree 
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fourteen days before the first day of the general 
ye sessions, & not fourteen days before the 
rst day on which the adjourned sessions are 
appointed to be held, for the division in which the 
appeal is to be tried. 
ere quarter sessions were held at B., & by 
adjournment in each of three other divisions of a 
county, & applts. had given notice & grounds of 
appeal fourteen days before holding the sessions 
for the division, but not fourteen days before 
holding the sessions at B.; & the sessions, on the 
objection being taken, dismissed the appeal; this 
ct. refused to grant a mandamus, compelling them 
to enter continuances & hear it.—R. v. SUFFOLK 
JJ. (1847), 4 Dow. & Tu. 628; 2 New Sess. Cas. 
554; 1 Saund. & C. 296; 16 L. J. M. C. 36; 
8 L. T. O. 8. 370; 11 Jur. 288; 11 J.P. Jo. 70. 
Atation :—Overd ht. +. Sussex JJ. (1865), 4 B. & S. 


B. For What Time. 
(a) Adjournment of Court. 

973. To a day before the next sessions.| -— 
Where an order is made at an adjourned sessions, 
it must appear the sessions began in time.— 
Sit. MICHAEL CosLANY NORWICH PARISH v. 
St. MATTHEW’S IpswicH PARISH (1729), 2 Stra. 
881; 93 KH. R. 879. 


Annotations :—Mentd. IR. v. Sowton, Devonshire (1738), 
Andr. 345; lt. v. Bugden Parish (1747), 1 Wils. 183. 


974. ——-.|—Where an indictment is found at 
an adjourned sessions, it must appear the sessions 
began in time.—R. v. FISHER (1730), 2 Stra. 865 ; 
03 H.R. 901. 
sn al :—~Relfd. R. v. Suffolk JJ. (1847), 1 Saund. & C. 


975. To a day subsequent to expiration of Act 
confirming jurisdiction.|—-Justices cannot adjourn 
their proceedings to a day susbequent to the 
expiration of an Act.—lN. v. LONDON JJ. OF THE 
PEACE (1764), 3 Burr. 1456; 97 BH. R. 924. 


(b) Adjournment of Matter under Consideration. 

976. To next or subsequent sessions — General 
rule.|—By Prison Act, 1865 (c. 126), s. 24, the 
necessity for the alteration or cnlargement of an 
existing prison shall be proved by the presentment 
of two or more visiting justices, & the considera- 
tion of such a presentment shall not be entertained 
unless not less than three weeks’ notice has been 
given, in some newspaper circulating in the district 
of the prison authority, of their intention to take 
the same into consideration at a time & place to be 
stated in the notice. Due notice having been 
given that the presentment of justices as to certain 
gaols would be taken into consideration at the 
Apr. quarter sessions for the county of W. the 
presentment was taken into consideration at those 
sessions & it was resolved that the matter should 
be referred to a select committee to inquire into 
it & report to the Oct. sessions. At the Oct. 
sessions the report was taken into consideration 
without any fresh notice having been given, & 
an order was made in conformity with the report : 
—Held: the power of adjournment was inherent 
in the ct. of quarter sessions & it was competent 
to the ct. to adjourn the matter from the Apr. 
to the Oct. sessions; they had in effect done so, 
though not formally ; a fresh notice for the Oct. 
sessions was not necessary; & the order was 
therefore valid.—R. v. WESTMORELAND JJ. (1868), 
L. R. 3 Q. B. 457; 9B. & 8S. 288; 87L. J. M.C. 
115; 32 J. P. 814; 16 W. R. 753; 11 Cox, 0. C. 
172; sub nom. R. v. WESTMORELAND JJ., KENDAL 
CoRPN. v. WESTMORELAND JJ., 18 L. T. 326. 

977. -|—-A ct. of quarter sessions 
has power to respite a judgment from one session 
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to another, without adjourning the session.— 

KEEN v. R. (1847), 10 Q. B. 928 ; 2 New Mag. Cas. 

271; 3 New Sess. Cas. 25; 16 L.-J. M. C. 180; 

9L. T. O. S. 313; 12 J. P. 4; 11 Jur. 1060; 

yeni Abd ee ane It. (1847), 2 

; — ‘ CB UV. . ’ 

a Now Mag. Cas. $561. ht. v. Westinoroland JJ. (1868), 

.R.3 Q. B. 457. Refd. R. v. Belton (1848), 12 J. P. 

232; R. v. Staffordshire JJ. (1857), 3 Jur. N. 8S. 1148; 

R. v. McLain, R. v. Barr (1922), 91 L. J. K. B. 562. 

978. Where no statute forbids.]|—Semble : 
the statement of the grounds of uppeal under 
Poor Law Amendment Act, 1834 (c. 76), s. 81, 
must be sent or delivered to the overseers them- 
selves; & service on their attorney is insufficient. 
But, assuming that to be so, the sessions, where 
such statement has been served on the attorney 
only, may, if they think fit, adjourn the appeal, 
such power being incident generally to them as a 
ct., except where taken away by statute.— 
ht. v. KimpoiTon (INHABITANTS) (1837), 6 Ad. 
& El. 603 ; 1 Nev. & P. K. B. 606; Nev. & P.M. C. 
257; Will. Woll. & Dav. 241; 6 L. J. M. C. 90; 
1J. P. 84; 112 E.R. 231. 

Annotations :—Distd. R. v. Lancashiro JJ. (1857), 8 E. & B. 
563. Refd. R. v. Bond (1837), 6 Ad. & El. 905; R. wv. North 
Riding of Yorkshire JJ. (1837), 6 L. J. M. ©. 110; HK. v. 
Poole Recorder (1837), 1 Nev. & P. K. B. 756; It. vu. 
Oundle (1842), 3 Q. B. 353; KR. vw Belton (1848),11 Q. B. 
379; R.o. Macclesfield (1849), 13 Q. B. 881; KR. v. Carew 
(1850), 14 J. P. Jo. 702; R. v. Middlesex JJ. (1850), 1 
LL.M. & P. 621. 

979. —— .|— Though the ct. of quarter 
sessions have in general power of adjournment, 
yet, when an Act giving any particular jurisdiction 
plainly intimates an intention that such particular 
jurisdiction is to be exercised by one particular 
sessions, that sessions cannot adjourn it to another 
(COCKBURN, C.J.).—BOWMAN v. BLYTH (1857), 
TE. & B. 47; 27L. 5.M.C. 21; 29 L. T. 0O.S. 
312; 22 J. P. 5; 3 Jur. N.S. 886; 119 TE. R. 
1165, Ex. Ch. 
Annotations :—Distd. lh. v. 

bB. & S 


ray 








Cambridge Union (1861), 1 
: . 61. Consd. Rodheugh Colliery v. Gateshead 
Assmt. Com. ciuz5), 130 1. T. 366. Refd. R. v. Lancashire 
JJ. (1857), 8 KW. & B. 563; Rochester Corpu. v. R. (1858), 
K. B. & E. 1024; Lewis vy. Davis (1875), L. R. 10 Exch. 
86; Caldow v. Pixell (1877), 2C. VP. D. 562. Mentd. R. v. 

Tolson (1889), 23 Q. B. D. 168. 

980. Adjournment for purpose of 
awarding costs.|—Under 9 Geo. 4, c. 61, the 
sessions hearing an appeal against the refusal 
of justices to grant a license cannot adjourn such 
appeal to a subsequent session for the purpose of 
awarding costs there after a taxation in the in- 
terval. So held on the construction of sects. 
27 & 29 but without impeaching the authority of 
cts. of general or quarter session to adjourn a case 
from one session to another when no statute 
interferes.—R. v. BELTON (1848), 11 Q. B. 379; 
3 New Sess. Cas. 77; 17 lL. J. M. C. 70; 10 L. T. 
O.S,. 324; 12 J. P. 2382; 12 Jur. 392, 116 BE. Rh. 
518. 

Annotations :—Distd. R. v. Cambridge Union (1861), 1 
B. & 8.61. Consd. Ez p. Evans, [1894] A. C. 16; Redheugh 
Colliery v. Gateshead Assmt. Com. (1923), 130 L. T. 366. 
Refd. Bowman v. Blyth (1856), 7 E. & B. 26; Rawnsley 
v. Hutchinson (1871), L. R. 6 Q. B. 305. 

Incidental power or lawful cause.|— 

See Commons, Vol. XI., p. 86, No. 1052. 

981. ——— Necessity for fresh notice.]— Rh. v. 
WESTMORELAND JJ., No. 976, ante. 








SUB-SECT. 3.—RIGHT OF AUDIENCE. 

See Solicitors Act, 1843 (c. 73), s. 2; Supreme 

Court of Judicature (Consolidation) Act, 1925 
(c. 49), 8s. 215 (1). 

982. Who may attend as advocates—Discretion 

of court.|—Trespass for assaulting, & t 


. urning 
pltf. out of a police office. Plea, that two of 


cc 2 
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Sect. 4.—Procedure: Sub-sects. 3, 4, 5, 6 & 7.) 


defts., being justices of the peace, were assembled 
in a police office to adjudicate upon an information 
against A. for an offence against a penal statute, 
& were proceeding to hear & determine the same, 
when pitf., being an attorney entered the police 
office with the informer, not as his friend or as a 
spectator, but for the avowed purpose of acting 
as his attorney & advocate touching the informa- 
tion; & as such attorney & advocate, without the 
leave, & against the will, of the justices, was 
taking notes of the evidence of a witness then under 
examination before them, touching the matter of 
the said information, & was acting & taking a part 
in the proceedings as an attorney or advocate 
on behalf of the informer; that the above two 
defts. stated to pltf., that it was not their practice 
to suffer any person to appear & take part in any 
proceedings before them as an attorney or advocate 
& requested him to desist from so doing; & 
although they were willing to permit the pltf. 
to remain in the police office as one of the public, 
yet that he would not desist from taking a part 
in the proceedings as such attorney or advocate, 
but asserted his right to be present, & to take such 
part, & to act as such attorney & advocate for the 
informer; & unlawfully, & against the will of the 
justices, continued in the police office, taking part 
& acting as aforesaid, in contempt of the justices ; 
whereupon, by order of the above two defts., 
the other defts. turned pltf. out of the office :— 
Held: this was a good plea, inasmuch as no person 
has by law a right to act as an advocate on the 
trial of an information before justices of the peace, 
without their permission. 

At the quarter sessions, the justices usually 
require that gentlemen of the bar only should 
appear as advocates ; but in remote places, where 
they do not attend, members of the other branch 
of the profession are permitted to act as advocates. 
Persons not in the legal profession are not allowed 
to practise as advocates in any of these cts. On 
the hearing of an information, the magistrates, 
having the discretionary power to regulate the 
proceedings of their own cts., may decide who shall 
appear as advocates, & whether when the parties 
are before them, they will hear any one but them 
(LorD ‘TENTERDEN, C.J.).—COLLIER v. LICKS 
(1831), 2 B. & Ad. 663; 9L. J. O. S. M. C. 188; 
9L.J.0.8. K. B. 300; 109 EK. R. 1290. 

Annotations :—Consd. lt. v. York Sheriffs (1832), 3 B. & Ad. 

70; kr p. Evans (1846), 9 Q.B. 279. Apld. Re Macqueen 

& Nottingham Caledonian Soc. (1861), 9 C. B. N. S. 

793. Refd. Newton v. Constable (1841), 2 Q. B. 157; 

Rubenstein v. (1860), 2 L. T. 732. 

* 983. .|—Justices in quarter sessions 
may in their discretion make an order that 
barristers, provided as many as four attend, shall 
have exclusive audience in their ct., though, until 
such order was made, no barristers have attended 
the ct. except on special retainer, & the business of 
advocates has always been performed by attorneys 
only.—Ea« p. Evans (1846), 9 Q. B. 279; 115 E.R. 
1280; sub nom. R. v. DENBIGHSHIRE JJ., 2 New 
Sess. Cas. 422; 15 L. J. Q. B. 3385; 10 Jur. 542; 
10 J. P. Jo. 371 5 sub nom. Re DENBIGHSHIRE JJ., 
1 New Mag. Cas. 547; 71. T. O. S, 256. 

Annotation :—Mentd. Ii. v. L. G. Board, Kx p. Arlidge, 

[1914] 1 kK. B. 160, 

984. Barristers.|.—CoLLIER v. Hicks, No. 
982, ante. 














-.|—See, also, BARRISTERS, Vol. III. 
p. 319, Nos. 59-61. 
985. Persons not in legal profession.] — 
COLIIER v. Hicks, No. 982, ante. 
986. ——.]— Practising at the quarter 
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sessions as an attorney without being duly 

admitted is a misdemeanour, indictable under 

Solicitor’s Act, 1848 (c. 73).—R. v. BUCHANAN 

(1846), 8 Q. B. 883; 15 L. J. Q. B. 227; 7L. T. 

O. S. 88; 10 Jur. 736; 2 Cox, C. C. 36; 10 J.P. 

Jo. 279; 115 BE. R. 1107. 

Annotations :—Retd. Osborne v. Milman (1886), 17 Q. B. D. 
514; R.v. Hall, [1891] 1 Q. B. 747; Stovens v. Chown, 
Stevens v. Clark, [1901] 1 Ch. 894. 

987. Clerk to assessment committee.]} 

The provision in Valuation (Metropolis) Act, 
1869 (c. 67), s. 62, that on an appeal against a 
valuation list ‘‘an assessment committee... 
may appear by their clerk ’’ does not give the clerk 
a right to be heard on their behalf [at quarter 
sessions] for the purpose of consenting to an 
alteration in the list.—R. v. LONDON JJ., [1896] 
1Q. B. 659; 65 L. J. M. C. 120; 74 L. T. 523; 
44 W. R. 485; 12 T. L. R. 3863; 40 Sol. Jo. 497 ; 
sub nom. R. v. LONDON JJ., Ex p. DEWEY, 60 
J.P. 420, C. A. 

988. Solicitors.,—CoLLiER v. Hicxs, No. 
982, ante. 

989. Limitation of members allowed to practice.]| 
—In the city of York, which was incorporated 
before the time of memory, there had been a ct. 
from very ancient times, held first before the mayor 
& bailiffs, &, after a charter of Richard II., before 
the mayor & sheriffs. By a bye-law made in 
1556, by a select body of the corpn. who had 
immemorially made rules & regulations as to the 
practice of the ct., & who had at their discretion 
selected the persons admitted to practice as 
attorneys, there, it was ordered, that from thence- 
forth there should be no more than four persons 
admitted to be attorneys in the sheriff’s ct.; & 
from that time it did not appear that any more 
than that number had cver been allowed to 
practice :—Held: the bye-law was reasonable, & 
the usage limiting the number of attorneys to four 
was sufficiently ancient to satisfy 2 Geo. 2, c. 23, 
s. 11.—R. v. York SHERIFFS (1832), 3 B. & Ad. 
77703; 1L. J. KK. B. 211; 110 E.R. 282. 











SUB-SECT. 4.—CONTEMPT OF COURT. 

990. What courts may punish— Sessions — 
Attachment—Overseer.]— lt. v. BARTLETT (1734), 
as reported in Sess. Cas. K. B. 208; 93 Hi. R. 210. 
.|—See, further, CONTEMPT OF COURT, 
Vol. XVI., pp. 13, 14, Nos. 66-71, 78. 

991. King’s Bench Division—Disobedience 
to order of sessions—Subpeena.|—-Where a person 
has been served with a subpana, not issued from 
the Crown Office, to appear & give evidence at 
quarter sessions & makes default, the ct. of K. LB. 
cannot attach him for contempt, either by its 
general authority, or by 43 Geo. 3, c. 92.—R. 
v. BROWNELL (1834), 1 Ad. & El. 598; 3 L. J. 
M.C. 118; 110 H.R. 13885; sub nom. R. v. Room, 
3 Nev. & M. K. B. 725; 2 Nev. & M. M. C. 368. 
——.]—-See CONTEMPT OF COURT, Vol. 
XVI., pp. 11, 12, 17, 22, Nos. 43, 45-48, 104, 179. 

Contempt by counsel.|—See CONTEMPT OF COURT, 
Vol. XVI., p. 17, No. 126. 














SUB-SECT. 5.—THE ORDER. 

992. Order bad in part—- Whether whole order 
void.|—An order of sessions is not void by being 
470; 79 H. R. 1005. 

Annotations :—Mentd. R. v. Jonkin (1736), Leo temp. Hard. 

301; R. v. Greaves (1781), oug. K. B. 632; R. v. 

R. v. Flintshire JJ. 


Glynne (1871), L. R. 7 Q: B. 16; 
(1872), 36 J. P. 406. 


Part XIT.—JuRisDICTION OF QUARTER SESSIONS. 


998. Form of order— Must show commence- 
ment of sessions.}—-An order of sessions must show 
the commencement, but need now show the 
adjournments of the sessions.—R. v. MIDDLESEX 
(INHABITANTS) (1737), Andr. 101; 95 BE. R. 317. 

994. ——— Need not show adjournments.|— 
R. v. MIDDLESEX (INHABITANTS), No. 993, ante. 

995. Amendment— Whether permissible.| 
order of sessions not permitted to be amended.— 
R. v. BRADENHAM (INHABITANTS) (1756), Say. 
285; 96 EH. R. 882. 





SUB-SECT. 6.—POWERS OF JUSTICES. 

996. Powers to delegate duties.|—I am not 
satisfied that they [justices] can ever refer the 
examination of the matter to a certain number of 
themselves, because they are all judges of the fact, 
& therefore they transact it as Judges in ct.; 
but allow that they may refer the examination 
of the fact, & reserve the judgment to themselves, 
yet doubtless they cannot give a power to make 
rates & orders (HOLT, C.J.).—R. v. GLIN (1703), 6 
Mod. Rep. 87; 87 H. R. 845. 

997. .|—R. v. St. Joun & 
aie (1714), Sess. Cas. K. B. 213 

1 


St. Mary 
03 EK. R. 





998. ——— Order as to costs.|—l. v. St. Mary’s 
NOTTINGHAM (INHABITANTS) (1737), 13 ast, 
57,n.; 104 EK. R. 288. 

Annotation :— Mentd. It. v. Martyr (1810), 13 Kast, 55, 

999. Authority to fix fees of bailiff.;—Justices 
in sessions have no authority to fix the bailiff’s 
fees for arrest ; nor will the ct. of K. B. allow more 
than the usual fee, though more was in fact paid, 
in compliance with a table of fees settled by the 
justices at their quarter sessions, & acted upon in 
practice for many years.—BOLDERO v. Mosse 
(1789), 3 Term Rep. 417; 100 H.R. 651. 


Annotations -—Mentd. Martin v. Bell (1817), 6M. & S. 220; 
Innes «. Levi (1835), 1 Hodg. 195. 


1000. Power to regulate own practice.|—By a 
rule made by the justices of the West Riding of 
Yorkshire at their sessions, they had provided that 
all intended applications, for orders in bastardy 
should be entered in a book, kept for the purpose 
in the clerk of the peace’s office, before twelve 
o’clock at noon, on the second day of the sessions, 
The overseers of a parish having made an entry, 
did not appear to support the case when it was 
called on in its order. Deft., who was present 
to defend himself from the ‘charge, thereupon 
applied to the ct., under the proviso in Poor Law 
Act, 1834 (c. 76), 's. 73, for his costs, as on a case, 
where, ‘upon tite hearing of such an application, 
the ct. had not thought fit to make any order.”’ 
The ct. having made an order for custs against the 
overseers, they were indicted for refusing to obey 
the order :—Held: this was a sufficient application 
& hearing, to give the magistrates jurisdiction to 
make the order, regard being had to the rule, 
which it was competent for them to make for the 
regulation of their own practice.—l. v. STAMPER 
a 1 Q. B. 119; 4 Per. & Dav. 539; 10 L. J. 
en . tes Odes "450 3 5 Jur, 841; 113 BE. R. 

uo. 


Annotations :-—Mentd. Rt. v. ee (1844), = Q. B. 141; 
Vaughton v. Bradshaw (1860), 9 C. B. N. 103; KR. v. 
Lancashire JJ., Re Mann v. Johnson (1874), So L. T. 886. 


1001. Power to order defendant to be kept in 
custody of police.|—A warrant of the ct. of quarter 


PART XII. SECT. 4, SUB-SECT. 6. 


p. Zo grant new §trial.j]— Deft. 
was convicted of an assault at the 
Auatter sessions & fined, but during 

@ same sessions he obtained a new 


trial on his own affidavit, & was 
acquitted at the following sessions :— 
Held: the quarter sessions had autho- 
rity to grant such new t 
ed A a (1861), 20 U. C. 
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sessions for Tipperary, dated Oct. 20, 1804, stated 
that A. stood indicted, in the peace ‘office of that 
county, for a rescue & a riot, & commanded the 
police of that county to apprehend, ‘ ‘& him so 
apprehended in safe custody keep, so that you 
may have his body before her Majesty’s justices of 
the peace at the next sessions, at etc., to be held 
in the said county on Jan, 13 next” :—Held : it 
was bad, as the sessions had no power to authorise 
the police to keep deft. in their custody till the 
next sessions.—Re Nesbitr (1844), 1 New Sess. 
Cas. 366; 14 L. J. M. C. 303; 8b nom. Ku p. 
ia 4, T. O. S. 120; 8 J. P. 823; 8 Jur. 
), 

1002. Power of transmission to assizes—Sessions 
jury disagreeing—Effect of Grand Juries (Sus- 
pension) Act, 1917 (c. 4).)—A ct. of quarter 
sessions has power to transmit for trial to a ct. 
of assizes counts in an indictment tried by it on 
which the jury did not agree. This power is un- 
affected by above Act.—R. v. Ilotmen, [1918] 2 
K. B. 861; 88 L. J. K. B. 30; 119 L. TV. 682; 883 
J.P.4; 13 Cr. App. Rep, 184, C. C. A. 

Autrefols convict.|—See CRIMINAL Law, 
Vol. XIV., p. 340, No. 3585. 

Power to compel attendance of coroner—& to 
refuse his fees.|— See CORONERS, Vol. XIII, p. 260, 
No. 411. 

Jurisdiction to discharge fury.|!—See CRIMINAL 
LAW, Vol. XIV., p. 329, No. 3443. 





SuB-SECT. 7.—DECISIONS OF JUSTICES. 


1003. What court has power over—Same sessions 
—Power to vary order.|—-Sessions may alter & 
set aside their own orders the same secssions.— 
St. ANDREW’S IIOLBORN (INHABITANTS) v. ST. 
CLEMENT DANES’ (INHABITANTS) (1704), 2 Salk. 
606; Holt, K. B. 511; 91 EB. R. 514; sub nom. 
St. CLEMENT’S PARISH v. ST. ANDREW’S LLOLBORN 
PaRisH, 6 Mod. Rep. 287. 

Annotations :-—Refd. RR. v. General Assessment 
1887), Ryde, Rat. App. (1886-1890), 268. 
Vhitaker © Wisbey (185 2),12 C. B. 44. 

1004. .|—The justices at sessions 
may alter their judgment during the continuance 
of the sessions.—R. v. LEICESTERSHIRE JJ. (1813), 
1M. & S. 442; 105 E.R. 165. 

Annotations ; -—Montd. Ponney ev. Slade (1839), 5 Bing. N.C. 


Sessions 


Mentd. 











319; TR. vw. Grant (1849), 13 Jur. 10263 RR. v. Walsall 
Overseers (1878), 3 Q. B.D. 457; He p. lKivans, [1894] 
ean : He v. Hortfordshire JJ., Hx p. Larsen, (1026) 
1005. --— Subsequent sessions.] — CoCKFIELD 


(INHABITANTS) v. BOXSTEAD (INHABITANTS) (1697), 
2 Salk. 477; 91 H.W. 410. 

1006. —-—— No order made by previous 
sessions—Equal division of opinion.|—R. v. Bop- 
MYN (INHABITANTS), No. 966, ante. 

1007. .|—The ct. of quarter sessions 
has no power of its own authority to erase an 
entry from the records of a past sessions. But a 
mandamus will go directing it to do so, where an 
entry has been made which is manifestly false, 
& made without jurisdiction.—QR. v. WEST RIDING 
OF YORKSHIRE JJ. (1843),5 Q. B. 1; 3 Gal. & Dav. 
170; 12 L. J. M. C. 148; 1L. T. O.S. 314; 8 
J.P. 244; 7 Jur. 698; 114 1. R. 1147. 











Annotations : ‘-—Consd. Hx ai. Ackworth Overscers aoe Me 1 
Dow. a L. 718; KR. v. Cornwall aa Ae 43), T4. 
Refd. R. v. Glamorganshire JJ. (1846), 1s : ii. C. 
110. Mentd. R. v. Sevenoaks (1845), 14 L. J. M. "G. 92. 


To draw orders on treasurer.j— 
Tho chairman of quarter sessions has 
no right to draw Sn on the treasurer 
except when in ct.—Re 


rial.—R. »v. presiding 
Tab & MruigR (1864), 24 U. C. R. 


R. 546, 
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Sect. 4.—Procedure: Sub-sect. 7. Part XIII. Sect. 
1: Sub-sects.1 & 2, A. & E£ 


1008. der as 





Order as to costs.|—An appeal 
against an order of removal was dismissed at 
the borough sessions, for which notice of appeal 
had been given; & an order for costs made in 
favour of the respondents, applts. not appearing 
pursuant to their notice. At the next sessions 
applts. applied to rescind the former order for 
costs, & to be allowed then to enter & respite 
their appeal to the following sessions, on the ground 
of mala fides on the part of resps. The sessions, 
however, after hearing all the facts, refused to 
grant the application :—Held: a mandamus to 
enter continuances & hear the appeal would not 
lie.—R. v. BoLtron RECORDER (1849), 18 L. J. 
M. C. 1389; 18 L. T. O. S. 143; 14 Jur. 431; 13 
J.P. Jo. 346. 


1009. .|--On appeal, the quarter 
sessions made an order confirming an order of 
justices subject to a case. The order of sessions 
was silent as to costs. Applts. abandoned the case ; 
resps. applied to a subsequent sessions, who made 
an order, stating that the original order was 
confirmed, & giving resps. costs:—Held: the 
subsequent sessions had no jurisdiction to deal 
with the order made by the prior sessions & a rule 
was made absolute to bring up the second order, 
on certiorari, to be quashed.—R. v. STAFFORDSHIRE 
JJ. (1857), 7 BE. & B. 935; 26 L. J. M. C. 179; 
29 L. T. O. S. 196; 22 J. P. 209; 3 Jur. N. S. 
1148; 5 W. R. 706; 119 BE. R. 1494. 


Annotations :—Refd. R. v. West Riding of Yorkshire JJ. 
(1865), 12 T2. T. 380. Mentd. West London Extension 
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. v. Fulham Union Assmt. Com. 
(B70), 2 Leh. 623. = Wuipann Oversee 
1010. .|—The quarter sessions of th< 

county of L. made rules to regulate the payment o; 

moneys by the treasurer for the expenses of the 

gaols & houses of correction, by which the expenses 
were to be from time to time certified by twc 
visiting justices, & then to be paid by the county 
treasurer, It was the custom to allow refresh- 
ments to the justices & jurors at the sessions held 
at the ct. house in one of the gaols, & to charge 

them as part of the expenses of the gaol. At a 

public inquiry into the conduct of a county ct. 

judge in Nov. 1851, refreshments were furnished 
to those who attended, & two visiting justices 
ordered the amount to be paid by the treasurer. 

At an adjourned general sessions in Sept. 1852, 

this payment was disallowed in the accounts of 

the treasurer, & an abstract of his accounts, with 
this disallowance, was transmitted to the Secretary 

of State, in pursuance of County Rates Act, 1852 

(c. 81),s.50. At the annual sessions in June, 1853, 

the disallowance was rescinded, & the payment 

allowed. On motion to quash the order of sessions 
of June, 1853, which had been brought by 
certiorari :—Held: the quarter sessions in June, 

1853, had no power to review & rescind the de- 

cision of the quarter sessions in Sept. 1852.—R. v. 

SAUNDERS (1854), 3 BE. & B. 763; 2C. L. R. 1689; 24 

L. J. M. C. 45; 23 L. T. O. S. 157; 18 J. P. 584; 

1 Jur. N.S. 86; 2 W. R. 492; 118 E. R. 1327. 


Annotations :—Mentd. A.-G. v. De Winton, [1906] 2 Ch. 
16; R.v. Woodhouse, [1906] 2 K. B. 501. 


Court of King’s Bench.|—See CRIMINAL 
LAW, Vol. XIV., pp. 335, 336, Nos. 3542-3544. 











Part XIII.—Appeals from Courts of Summary Jurisdiction. 


SECT. 1.-—TO QUARTER SESSIONS. 
SuB-sEcT. 1.—IN GENERAL. 


1011. Proceedings must appear to be on appeal.| 
—Where the sessions quash ‘an order it must 
appear to be on appeal.—ANOon. (1697), 2 Salk. 
479; 91 E.R. 412. 

1012. Whether appeal precludes action at law.|— 
Appeal to quarter sessions does not preclude an 
action at law.—LEADER v. Moxon (1773), 2 Wm. 
B). 924; 3 Wils. 461; 96 EB. R. 546. 

Annotations :—Mentd. British Cast. Plate Manufacturers v. 

Meredith (1792), 4 Term Rep. 794; Sutton v. Clarke (1815), 

6 Taunt. 29; Boulton v. Crowther (1824), 2 B. & C. 703; 

Hall v. Smith (1824), 2 Bing. 156; Mersey Dock Trustees 


a, Gibbs (1866), L. R. 1H. 1.935 R. x. St. Luke’s (1871), 
L.R.7 Q. B. 148. 


SUB-SEcT. 2.—RIGHT OF APPEAL. 
A. In General. 
See, Summary Jurisdiction Act, 1879 (c. 49), 
8.19; Criminal Justice Administration Act, 1914 
(c. 58), s. 37; Criminal Justice Act, 1925 (c. 86), 


8. 25. 


1013. In what cases right exists—-Where no 


original jurisdiction existed.|—-R. v. FLISHER, R. v. 
TowILvt (1781), Cald. Mag. Cas. 135; 
5th ed. 69. 

Aanolation -—Refd. R. v. Preston (1848), 18 L. J. M. C. 


1 Const. 


1014. 





Second appeal from same conviction.] 


—By a local Act, a power of appeal is given on 
certain conditions from a conviction by a justice 
of the peace to any quarter sessions to be holden 
within six months from such conviction; if 
applt. lodge his appeal & the ct. dismiss it without 
entering into 
conditions have not been regularly complied with, 
& confirm the conviction, 


the merits, because the previous 


such judgment is 
conclusive, & the party cannot lodge a second 


appeal from the same conviction though within 
the six months.—R. v. WEsT RIDING OF YORK- 


eeae JJ. (1790), 3 Term Rep. 776; 
853. 


100 HE. R. 


Aree :—Distd. R. v. Leeds JJ. (1792), 4 Term Rep 


Apld. R. v. Middlesex JJ. (1840), Woll. 32. Distd. 

R. v. Wolverhampton Recorder (1887), 35 W. R. 650. 
1015. Party aggrieved assenting to act com- 
plained of—Local Act.|—-By a local Act an appeal 





PART XIII. SECT. 1, SUB-SECT. 1. has any right of appeal from the b. ——— Effect of payment of fine.] 
r. Whether appeal final.}—Where a decision of that ct.—VicToriaA PLANK -—Re UNITED CounTins oF YoRK & 

person convicted under Potty ‘Tres. ROAD Co. v. Simmons (1857), 15 Pee, JJ., Ex p. Mason (1863), 13 

pass Act, has ap ealed to the uarter UU: C. n. 303.—CAN. Cc. p, 159.—CAN. 

sessions, where the conviction is con- °°. —— .)—A person by pay- 


ray eu a0 appeal lies pe to the 
, . v. HUSSEY - ects 
194.—CAN. ea 
t. -J—Qu.: whether a part 
having appealed to the quarter oniioie 
under 13 & 14 Vict. c. 54, from a 
conviction by a justice of the peace, 





PART XIII. SECT. 1, SUB-SECT. 2.—A. 


a. In what cases right exists — 
Appeal from police 
appeal lies from a conviction by a 
police magistrate to a ct. of general 
sessions.~-AH YIOK v. LEHMERT (1905), 
2C. L. R. 693.—AUS, 





ing his fine on a summary conviction 
loses, any right of appeal he might 
otherwise have had under Criminal 
Code, 8s. 880.—R. ov. NEUBERGER 
(1902), 9 B. C. R. 272.—CAN. 

d. .]— Any party who con- 
siders himself aggrieved by a con- 


magtiatrate. }—An 
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to the Quarter Sessions was given to any person 
thinking himself aggrieved by any order or decision 
of the comrs. under that Act :—Held: a person, 
who would otherwise have been entitled to appeal 
against an order of the comrs. directing payment 
out of a certain fund of expenses not properly 
chargeable thereon, was precluded from appealing 
oy ee originally assented to that application 

the fund.—R. v. Harrop (1856), 27 L. T. O. S. 
64; 20 J. P. 627. 

1016. After consent to be dealt with sum- 
marily—Summary Jurisdiction Act, 1879 (c. 49), 
s. 12.)—Where a person charged before a ct. of 
summary jurisdiction with an indictable offence 
elects to be dealt with summarily under above sect. 
& is convicted, he has no right of appeal under 
above Act, s. 19, which relates only to appeals 
from convictions under past or future Acts.— 
R. v. LONDON JJ., Ez p. LAMBERT, [1892] 1 Q. B. 
664; 61L.J.M.C. 104; 66 L. T. 678; 56 J. P. 
421; 40 W. R. 575, 8 T. L. R. 338; 17 Cox, 
C. C. 526, D.C. 





Annotations :—Apld. R. v. Dickinson, Ex p. Davis, [1910] 1 
ea 469, Refd. R. v. Hertfordshire JJ., (1911) 1 K. B. 
1017. ——- -—-—— ———- Effect of Children Act, 


1908 (c. 67), s. 128 (2).|—If a person, charged 
before a ct. of summary jurisdiction with an 
indecent assault on a female who in the opinion 
of the ct. is under the age of sixteen years, consents 
to be dealt with summarily by virtue of the power 
conferred on cts. of summary jurisdiction by above 
sects., he has no right of appeal under Children 
Act, 1908 (c. 867), 5s. 83.—R. v. DICKINSON, Ex p. 
Davis, [1910] 1 K. B. 469; 79 L. J. K. B. 256; 
Ne T. 48; 74 J. P. 763; 22 Cox, C. C. 249, 

1018. —— Plea of guilty—Coupled with plea of 
extenuating circumstances—Admission of charge.| 
—The fact that applt., when charged, admitted an 
act of assault, but asked for the charge to be heard 
on the ground of mitigating circumstances, is not 
a simple plea of guilty debarring him from the 
right of appeal given under Summary Jurisdiction 
Act, 1879 (c. 49), s. 19.—R. v. Essex JJ., Ex p. 
STARK (1892), as reported in 61L.J.M.C. 120, D.C, 
Annotations :—Refd. Harris v. Cooke Cees ay L. T. 744. 

Mentd. Iv. v. Somerset JJ. (1900), 16 T. L. 166. 

1019. Person ae by part of 
conviction—Criminal Justice Administration Act, 
1914 (c. 58), s. 37 (1).]|—An information was pre- 
ferred by applt. against resp. under the Defence of 
the Realm Regulations for a breach of the Pigs 
(Maximum Prices) Order, 1917. At the hearing 
resp. was present, & his solr. stated that he pleaded 
not guilty. At the end of the case for the prosecu- 
tion resp.’s solr. submitted that there was no case 
for him to answer, but the justices overruled the 
objection & decided to fine resp. Resp.’s solr. 
thereupon withdrew his plea, & resp. gave evidence 
in mitigation. The justices then fined him 10s. 
Resp. appealed to quarter sessions, which held 
that resp. had a right of appeal under Reg. 58 
of the Defence of the Realm Regulations, & allowed 
the appeal :—Held: Reg. 58 was not affected by 
above sect., &, if a person was aggrieved by any 
part of the conviction, i.e. either the decision as to 

is guilt or the sentence, he was a person aggrieved 











viction or order of a justice of the peace 506.—CAN. 
under any statute in force in Ontario, 
& hegre to matters within the legis- e. 
lative authority of the legislature of 
Ontario, may, unless it is otherwise 
provided by the particular Act under 
which the conviction or order is made, 
peal therefrom, to the general ses- 
sions of the poace.—R. v. ae 
(1905), 6 O. W. R. 633; 10 O. 





-J— Where a woman has 
been prosecuted before the police 
ne istrate of a city under sect. 783 
he Code for being an inmate of a 
rie of ill-fame & convicted under 
sect. 788 of the Code, there is no 
appeal to the general sessions.—R. v. 
NIXON, 19 C. L. T. Occ. N. 344.—CAN. 


39] 


& had a right of appeal under Reg. 58 even if he 
had pleaded guilty.—HARRIS v. COOKE (1918), 88 
L. J. K. B. 258; 119 L. T. 744; 88 J.P. 72; 16 
L. G. R. 850, D. 0. 

See, now, Criminal Justice Act, 1925 (c. 86). 

As to right of appeal under particular statutes, 
see Titles passim. 


B. From Sentence of Metropolitan Police 
Magistrate. 


Hy Metropolitan Police Courts Act, 1889 (c. 71), 
s. 50. 

1020. What order may be appealed from—Order 
for payment of sum exceeding three pounds—What 
amounts to—Order for payment of two shillings & 
sixpence weekly.|—An order of a metropolitan 
police magistrate to pay 2s. 6d. weekly towards the 
relief & maintenance of a certain pauper for & 
during so long a time as she shall be chargeable 
is not an order in which the sum adjudged to = 
paid is more than £3, so as to give a right of a apres 
to quarter sessions under Metropolitan Police 
Courts Act, 1839 (c. 71), s. 50.—R. v. LONDON JJ., 
Ex p. GREENWICH UNION, [1900] 1 Q. B. 438 ; 69 
L. J. Q. B. 364; 82 L. T. 296; 48 W. R. 8193; 44 
Sol. Jo. 245 ; sub nom. R. v. LONDON JJ., Re GRIST, 
Ke p. GREENWICH UNION GUARDIANS, 64 J. P. 
357, D. C. 

1021. Sentence of imprisonment for more 
than a month—What amounts to—Sentence of 
imprisonment for one month & recommendation 
for deportation.|—-The Metropolitan Police Courts 
Act, 1839 (c. 71), s. 50, gives a right of appeal to 
quarter sessions from a summary conviction where 
‘“‘the penalty adjudged shall be imprisonment for 
any time more than one calendar month” :— 
Held: where a person was convicted summarily 
& the magistrate sentenced him to imprisonment 
for one month & recommended the making of an 
order for his deportation, that recommendation is 
not part of ‘‘ the penalty adjudged ”’ within s. 50, 
In such a case, therefore, the person convicted 
had no right of appeal under the sect.—R. v. 
GRAHAM CAMPBELL, Ex p. AHMED HAMID Moussa, 
[1921] 2 K. B. 473; 90 L. J. K. B. 818; sub nom. 
R. v. CAMPBELL, Ex p. Moussa, $25 L. T. 310; 85 
J.P.189; 37T. L. R. 611; 19 L. G. R. 461; 26 
Cox, C. C. 747, D. C. 

1022. Who may appeal—Prisoner pleading guilty 
—Conviction of larceny under Summary J urisdiction 
Act, 1879 (c. 49).|—An adult, who is summarily 
convicted of larceny under above Act by a metro- 
politan magistrate on a plea of guilty, has no right 
of appeal under the Metropolitan Police Courts 
Act, 1839 (c. 71), s. 50.—MOSELEY v. PUBLIC 
PROSECUTIONS DIRECTOR, [1920] 1 K. B. 16; 88 
L. J. K. B. 1166; 121 L. T. 581; 838 J. P. 214; 
35 T. L. R. 670; 63 Sol. Jo. 750; 17 L. G. R. 
562; 26 Cox, C. C. 610, D.C, 
ae :—Distd. Mittelmann v. Denman, [1920] 1 K. B. 


1023. ——_— ——— Effect of Summary Jurisdiction 
Act, 1879 (c. 49),s. 19—Criminal Justice Adminis- 
tration Act, 1914 (c. 58), s. 37.|—In so far as 
Metropolitan Police Cou s Act, 1839 (c. 71), 8. 50, 
gives a right of appeal to deft. who has pleaded 





guilty, that sect. is not impliedly repealed by either 


——— Conviction pursuant to ordet 
om ‘High Court.}—R. v. WaTERFORD 
J., [1900] 2 1. R. 307.—IR. 


‘ Plea of guilty.}—The ct. 

can entertain an apnea! from the 

decision of justices of the peace even 

when s plea of guilty has oa paler 
WorTH oe 3), 1 N. 

309 S C.).—N 
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MAGISTRATES. 


Sect. 1.—To quarter sessions: Sub-sect. 2, B.; sub- | to give a fresh notice of appeal for the following 


sects. 38 & 4, A. & B. (a) & (b).J 
of above sects. of above Acts.—MITTELMANN v. 
DENMAN, [1920]1 K. B. 519; 89 L. J. K. B. 310 ; 
122 L. T. 426; 84 J. P. 39; 36 T. L. R. 141; 18 
L. G. R. 121; 26 Cox, C. C. 557, D. C. 


Sus-secT. 3.—To WHAT COURT. 

Sce Summary Jurisdiction Act, 1879 (c. 49), ss. 
81 (1), 32; Criminal Justice Act, 1925 (c. 86), 
s. 21. 

1024. Next sessions after party grieved.|—The 
next quarter sessions to which the appeal must be 
is the next after the party is grieved (per CUR.).— 
ANON, (1699), 12 Mod. Rep. 336; 88 E. R. 1362. 

1025. Sessions next after conviction.]|—An ap- 
peal against a conviction on 24 Geo. 3, c. 31, 
for not entering horses, etc., must be to the quarter 
sessions next after the conviction, & not after the 
execution.— PROSER v. HYDE (1786), 1 Term Rep. 


414; 99 BE. R. 1170. 
Annotation :—Refd. R. v. Iancashire JJ. (1828), 6 L. J. 
QO. 8S. M. Cc. 119. 


See, also, Poor Law; RATES & RATING. — 


SUB-SECT. 4.—GENERAL RULES OF PROCEDURE. 
A. Rules of Practice at Sessions. 


1026. General rule—Court will not interfere with 
reasonable rules—Notice of trial of respited appeal.| 
—Though an appeal against an order of removal 
has been entered & adjourned once by virtue of 
Poor Relief Act, 1723 (c. 7), 5s. 8, & though the 
justices in sessions have a discretionary power 
to determine whether reasonable notice has been 
given of applt.’s intention to proceed on the trial 
of such adjourned appeal; yet if they dismiss 
the appeal at such adjourned sessions without 
hearing it, on the ground that they have no autho- 
rity to try it for want of a sufficient length of 
notice to resps. according to a new rule of practice 
promulgated two sessions before, but then first 
acted upon, & which was not known to applt.’s 
attorney who had given the former usual notice, 
this ct. will grant a mundamus to the sessions to 
enter continuances & hear the appeal.—R. v. 
see JJ. (1808), 10 Kast, 404; 103 E. R. 

8 


Annotations :—Apld. R. v. Lancashire JJ. (1828), 7 B. & C, 
691. Distd. Wx p., Becke (1832), 3 B. & Ad. 704. Consd. 
R. v. West Riding of Yorkshire JJ. (1833), 5 B. & Ad. 
667; KR. v. Norfolk JJ. (1834), 3 Nev. & M K. B. 55; 
R. v. Monmouthshire JJ. (1835), 3 Dowl. 306. Expld. 
R. v. Montgomeryshire JJ. (1845), 3 Dow. & L. 119. 
Consd. R. v. Derbyshire JJ. (1852), Bail Ct. Cas. 113. 
Refd. R. v. West Riding JJ., Beckington v. Elland (1844), 
1 New Sess. Cas. 247; R.v. Surrcy JJ. (1845), 3 Dow. & 
L. 343; KR. v. Leicestershire JJ. (1847), 3 New Sess. Cas. 
1; QR. v. Buckinghamshire JJ. (1854), 18 Jur. 1079. 
1027. -|—The ct. will not inter- 

fere with the practice of the ct. of quarter sessions, 

unless it appears to be manifestly wrong or unjust. 

Where applt. parish gave notice before Michael- 
mas sessions that they would enter & respite at 
these sessions & try their appeal with effect at 

the following sessions; & in the meantime a 

negotiation had taken place with resps., but with- 

out any determination :—Held: to be necessary 











PART XIII. SECT. 1, SUB-SECT. 3. 


1024 i. Next sessions after party 


“wed.J—R. (CREED) v. TIPPERARY 
iar oe 21. R. 486; 301. L. T. 


PART XIII. SECT. 1, SUB-SECT. 4.—A. 


10841. Cannot control express provi- 
sion of statuie.J—A magistrate has no 
power to state a case under Crimina] 
Code, 8s. 900, for an alleged offence 
against an Ontario 


sessions, to entitle applts. to be heard.—R. v.. 

Essex JJ. (1820), 2 Chit. 385. 

Annotations :—Distd. Ex p. Becke (1832), 3 B. & Ad. 704. 
Consd. R. v. West Riding of Yorkshire JJ. (1833), 5 B. 
& Ad. 667. 

1028. .|— Where, by the rules of 
quarter sessions of M., applts. are required to give 
resps. twenty-eight days’ notice of trial in the case 
of respited appeals, & a respited appeal was dis- 
missed at those sessions on the ground that applts. 
had only given fourteen days’ notice of trial, 
this ct. refused to grant a mandamus; as such 
rule, though unnecessary, did not appear to be 
so unreasonable as to call] for its interference.— 
R. v. MONTGOMERYSHIRE JJ. (1845), 3 Dow. & 
L. 119; 1 New Mag. Cas. 333; 2 New Sess. Cas. 
78; 14 L. J. M. C. 142; 5 L. T. O. 8S. 2203; 9 
Jur. 927; 9 J. P. Jo. 389. 

Annoilions :—Refd. R. v. Derbyshire JJ. (1852), 22 L. J. 























ip iS a Mentd. IR. v. Bird, Ex yp. Needes, [1898] 2 

1029. ——— Entry of appeal.|/—-R. v. Hamp- 
SHIRE JJ., No. 1064, post. 

1030. -|— Where an appeal 


against an order of removal was dismissed on the 
ground that applt. had not given the notice re- 
quired by the rules of the justices, this ct., think- 
ing it reasonable that the appeal should be heard, 
granted a mandamus to the justices to enter con- 
tinuances & hear the appeal.—R. v. LANCASHIRE 
JJ. (1828), 7B. & C. 691; 108 EH. R. 882. 


Annotations :—Distd. Ex p. Becke (1832), 3 B. & Ad. 704. 
Expld. R. v. Montgomeryshire JJ. (1845), 3 Dow. & L. 
119. Refd. R. v. West Riding JJ., Beckington v. Elland 
(1844), 1 New Seas. Cas. 247; R.v. Derbyshire JJ. (1852), 











Bail Ct. Cas. 113. 

1031. ——.}—R. v. DERBYSHIRE JJ., 
No. 1580, post. 

1032. —— ——.|— fe BLUES, No. 1077, 
post. 

1033. Fixed sum allowed for costs.|— 








A rule of practice at sessions, that when an order 
of removal is quashed upon appeal, only 40s. 
shall be allowed for applts.’ costs, is bad; & if 
sessions act upon such arule, this ct. will grant a 
mandamus commanding them to consider the 
question of costs in the particular case & to award 
to applts. such costs as they in their discretion 
shal] think reasonable & just.—h. v. GLAMORGAN- 
SHIRE JJ. (1850), 1 L. M. & P. 336; 4 New Mag. 
Cas. 94; 4 New Sess. Cas. 110; 19 L. J. M. C. 
172; 15 Jur. 679; 14 J. P. Jo. 383. 

1034. Cannot control express provision of statute.] 
—A ruleof practice at sessions will not control the 
express words of an Act of Parliament.—R. v. 
LINCOLNSHIRE JJ. (1824), 3 B. & C. 548; 5 Dow. 
& Ry. K. B. 347; 2 Dow. & Ry. M. C. 4543 38 
L. J.O. 8S. K. B. 86; 107 E. R. 837. 
ann aanion :—Refd. R. v. Kimbolton (1837), 6 Ad. & El. 


1085. -]—In a notice of appeal against an 
order for stopping up a footway, under 55 Geo. 
3, c. 68, s. 3, it sufficiently appears that applt. 
is a party aggrieved if it be stated that he & his 
tenants, occupiers of a farm & lands near the said 
way & who have heretofore used, & have a right 
to use it, & also other persons & the public will be 
put to great inconvenience. The statute requires 
“ten days’ notice’’ of an appeal to the sessions 
against such order. By a rule of the West Riding 


involving the constitutionality of the 
statute, the procedure by way of 
appeal to the sessions provided for 
by Ontario legislation applying in 
such a case.—R. (BROWN) v. SIMPSON 
(ROBERT) Co., LTp. (1896), 28 O. R. 
231.—OAN. 








statute, not 
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sessions in cases of appeal “‘ not otherwise directed 

by law’ ten days’ notice is to be given exclusive 

of the day of notice & first day of sessions :— 

Held: the statute meant ten days’ notice one 

inclusive & the other exclusive ; the sessions rule 

did not apply to this case or if it were intended to 

do so this ct. would use its discretionary power of 

controlling the practice.—R. v. WEsT RIDING OF 

YORKSHIRE JJ., Re Bowe (1833), 4 B. & Ad. 

685; 1 Nev. & M. K. B. 426; 1 Nev. & M. M. C. 

95; 2L.J.M.C. 93; 110 E. R. 613. 

Annotations : -—Apld. R. v. Goodenough (1835), 2 Ad. & El. 
463. Mentd. i v. Turner (1909), 3 Cr. App. Rep. 103. 
1036. Cannot impose additional condition to 

appeal.|—The ct. of quarter sessions has no autho- 

rity to make a rule of ct., requiring one calendar 
month’s notice of the entry & respite of an appeal 
against an order of removal, in addition to the 
notice of appeal required by Poor Relief Act, 

1723 (c. 7), s. 83; & if an appeal be dismissed for 

want of such notice, & mandamus may be issued 

requiring sessions to hear it.~—-R. v. NORFOLK JJ. 

(1834), 5 B. & Ad. 990; 3 Nev. & M. K. B. 55; 

2 Nev. & M. M. C. 57 3 L. J. M. C. 66; 110 


E. R. 1057. 
Annotations :—Expld. Ml. v. aan’ JJ. et). . Dow. & L. 
R. v. Pawlett (1873), L. R. 8 Q. B 


739 ; 
1037, .|—Semble: a rule of eerioiie which 
requires that, upon entry of an appeal, the original 
order of removal must be filed by applts. with the 
clerk of the peace, cannot be supported.—R. v. 
WEsT RIDING OF YORKSHIRE JJ., LONGWoopD v. 
HALIFAX (1842), 2 Q. B. 705; 1 Gal. & Dav. 630; 
11 L. J. M. C. 57; 6J. P. 1538; 6 Jur. 531; 114 
i. R. 275. 
Annotations : Pay d. R. +. Montgomeryshire JJ. (1845 
14 L. J. M. ite Mentd. Li. v. Pen cneimeton le 42 
3 Q. B. 342% Nh. Anglesea JJ. Nae r 
131; KR. ”. Vrisby (1849), 18h.J M.C 
1038. .|—On the trial of an oneal against 
an order of removal which had been entered & 
respited at a former sessions, it was objected that 
notice of the entry & respite which the practice 
of the sessions required should be given to resps., 
had not been given. Sessions entertained the 
objection & refused to hear the appeal :—Held: 
the giving of the notice was a condition in addi- 
tion to the steps required by law & which sessions 
had no right to impose.—R. v. SURREY JJ. (1849), 
6 Dow. & L. 735; 3 New Mag. Cas. 159; 3 New 
Sess. Cas. 581; 18 lL. J.M.C. 175; 13 L. T. 0. S. 
190; 14 Jur. 506; 13 J. P. Jo. 331. 


‘Annotations : -—Refd. ke. v. Bird, Kr p. Needes, isee os 
Q. B. 3: Mentd. it. v. Goodrich (1850), 15 L. T. O. 





)s 
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1039. .|—A certificate for a license having 
been refused at licensing sessions, all the pre- 
liminaries to an appeal to the next quarter sessions 
required by 9 Geo. 4, c. 61, s. 27, were duly ob- 
served; but at the sitting of the ct. quarter 
sessions refused to allow the appeal to be entered 
on the ground that by a rule of sessions an appeal 
must be entered & grounds of appeal deposited 
with the clerk of the peace three clear days before 
the first day of sessions; & the sessions made an 
order for £10 costs to resps. under Quarter Sessions 
Act, 1849 (c. 45), s. 6, as on an appeal which had 
not been entered or prosecuted. This order 
having been brought up & a rule to quash it 
obtained :—Held: the rule of sessions amounted 
to imposing an additional condition to the appeal 
which the statute had not imposed, & was more 





PART XIII. SECT. 1, SUB-SECT. 4.— ; I. L. T. 229.—IR. 
B. (b). h. Appeal to 

1042 1. General rule—Within seven 

days after decision.}—R. at OG) 

v. COUNTY OF CLARE COUNTY COUR 

JUDGE, CHAIRMAN & JJ. (1916), "50 


** second sessions.’’} 
—A eoaviction having been made 
within twelve days of the next sessions, 
notice of appeal was given to such ses- 
sions, instead of to the second sessions 
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than a mere rule of practice which it was competent 
to the sessions to make; & the order for costs 
must be quashed.—R. v. PAWLETT (1873), L. R. 
8 Q. B. 491; 42 L. J. M. C. 157; 29 L. T. 390; 

37 J. P. 775, D. C. 

SY iad :—Refd. Nl. v. Bird, Ex p. Necdes, [1898] 2 Q. B. 


RB. Notice of Appeal. 
(a) Necessity for. 
1040. Entry without notice—Power of justices to 





appeal to the sessions against a conviction for 
deer stealing requires the person appealing to give 
six days’ notice; & if an appeal be entered without 
notice, sessions have not authority to adjourn it 
to the next sessions; where the sessions did ‘so 
adjourn the appeal & at the next sessions it was 
dismissed for want of notice & the ct. refused to 
grant a mandamus to the justices to rehear it.— 
R. v. OXFORDSHIRE JJ. (1813), 1 M. & 8. 4465 105 
i. R. 167. 
Sada :-—Refd. R. v. Kimbolton (1837), 6 Ad. & EI. 
1041. Unconditional leave of appeal given by 
statute.|-Re BLUES, No. 1077, post. 


(b) Time for Appealing. 

See Summary Jurisdiction Acts, 1879 (c. 49), 
s. 31 (2), 1884 (c. 43), 5. 6. 

1042. General rule—Within seven days after 
decision.|—An appeal from an order of justices 
under Distress for Rent Act, 1737 (c. 19), ss. 4, 5, 
by a person adjudged guilty of fraudulently re- 
moving goods to prevent a distress, is subject to 
the conditions & regulations prescribed in Sum- 
mary Jurisdiction Act, 1879 (c. 49), ss. 31 (2), 
32, &, therefore, notice of appeal must be given 
within seven days after the decision appealed 
against.—R. v. SHROPSHIRE JJ. (1881), 6 Q. B. D. 


669; 50 L. J. M. C. 72; 46 J. P. 196; 29 W. KR. 
567, D.C. 
1043. ——— -—-— Although shorter time pre- 


scribed.|—A person convicted of an offence against 
the excise laws gave notice of appeal four days 
after the decision :—Held: making absolute a 
rule for a mandamus to justices to hear the appeal, 
the effect of Summary Jurisdiction Acts was to 
repeal by implication the provision requiring 
notice of appeal at & immediately upon the giving 
of the judgment, & therefore no time was pre- 
scribed within Summary Jurisdiction Act, 1879 
(c. 49), s. 31, so that by that sect. the’ time was 
seven days, & the notice given was sufficient.— 
R. v. GLAMORGANSHIRE JJ. (1889), 22 Q. B. D. 


628; 58 L. J. M. C. 93; 60 L. T. 586; 53 J. P. 
294; 37 W. R. 493; 5 T. L. R. 403; 16 Cox, 
©. C. 593, D, C. 

Annotations : -—Expl Folld. R. v. West Riding of York- 
shire JJ., Hz p. cing (1995), 64'L. J.M.C..19 Consd. 
Edelsten v. L. C 9 81. Me ntd. 
Glamonganshife. 35 R. e Pontypool JJ. aert ia 61 


L. J. 

1044. ‘Appeal to ‘* next sessions ’’—‘‘ Next prac- 
tical sessions.;—-(1) Under the statutes regulating 
the time within which an appeal must be made, 
the words, ‘‘ next sessions ’’ mean “ next practical 
sessions,’ & when sufficient notice has not been 
given to resps. for such first practical sessions, the 
justices are bound to respite the appeal. When, 
therefore, a poor rate was allowed & published too 





after the PL contrary to 
33 Vict. c. 27, 8. 1 (D.), & the appeal 
was not heard : —Heid: such notice 
being inoperative there had, in effect, 
Pea heart ey —R. v. CASWELL (1873), 
33 U.C 303 .— CAN, 
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Sect. 1.—To quarter sessions: Sub-sect. 4, B. (0), 
(c) & (d).] 
late to enable applt. to try at the next sessions, 
& applt. entered & respited his appeal at the sub- 
sequent sessions, they being the first practical 
sessions, but did not give notice to resps. of his 
intention to try, until twelve days before the 
sessions following such subsequent sessions, & the 
justices refused to entertain the appeal at such 
last mentioned sessions, the ct. granted a man- 
damus to compel them to enter continuances & 
hear the appeal. 

(2) Semble: when a sessions have entered & 
respited an appeal, a subsequent sessions have 
no power to review those proceedings, but are 
bound by them.—R. v. SuFFOLK JJ. (1840), 8 
Dowl. 618; 4 J. P. 265; 4 Jur. 390. 

Annotation :—As to (1) Refd. R. v. Surrey JJ. (1845), 3 

Dow. & L. 343. 

1045. Adjourned sessions.] — Notice of 
appeal for the next quarter sessions for the county 
of Lancaster, against a certificate for stopping up 
a highway in the division of M., in the county, 
was served on June 24. The next quarter sessions 
for Lancashire were held at Lancaster on June 29, 
& by adjournment, at Salford, for the division of 
M., on July 6:—Held: under the proviso in 
Tlighway Act, 1835 (c. 50), 5. 88, quarter sessions 
holden at Salford had no jurisdiction to hear the 
appeal, ten days’ notice of appeal not having 
been given before the holding of quarter sessions 
at Lancaster.—R. v. LANCASHIRE JJ. (1857), 8 
Ii. & B. 563; 271. J. M. C0. 161; 380 L. TO. S. 
149; 22 J.P. 563; 4 Jur. N.S. 375; 6W.R.74; 
130 EH. R. 210. 


Annotations :—Folld. R. ». Lancashire JJ. (1876), 34 L. T. 
124. Refd. HR. v. Surrey JJ. (1880), 6 Q. B. D. 100. 


1045a. .|—B., being dissatisfied with 
the decision of an assessment committee given on 
June 16, resolved to appeal to the Kirkdale 
sessions of the county of Lancaster. Fourteen 
days’ notice of appeal is required to be given to the 
overseers, & twenty-one days to the assessment 
committee. The next quarter sessions for the 
county of Lancaster were held on June 28, & by 
adjournment at Kirkdale on July 13. B. duly 
served his notice of appeal for the Michaelmas 
quarter sessions, which commenced at Lancaster 
on Oct. 18, & were held at Kirkdale by adjourn- 
ment on Nov. 2. The justices having refused to 
hear the appeal on the ground that B. should have 
given the requisite notices for the sessions held at 
Kirkdale on July 13:—Held: the justices were 
wrong Inasmuch as time for giving notice of appeal 
must be calculated in reference to the first day of 
the commencement of the sessions at Lancaster, 
& not to the first day of the adjournment thereof 
at Kirkdale.—R. v. LANCASHIRE JJ. (1876), 34 
L.T. 124; 405. P. 488. 

1046. Two distinct sessions—Held by adjourn- 
ment from one to another.]—Though the time for 
giving notice of appeal must be calculated with 
reference to the first day of the sessions, yet when 
for practical convenience the county is divided 
into distinct divisions, & a distinct ct. is held in 
each division, by adjournment from one to the 
other, & the rules of practices made by the ct. 
in each division assume that the day when the 
ct. for that division begins its sittings is the first 
day of the sessions, it is sufficient if the grounds 
of appeal are delivered fourteen clear days before 
the first day of the sitting of the ct. for the division 

















MAGISTRATES. 


in which the appeal is according to the practice 
to be tried.—R. v. Susshx JJ. (1865), 4 B. & S. 
966; 34 L. J. M. OC. 69; 29 J. P. 180; 11 Jur. 
N.S. 800; 122 EB. R. 721; sub nom. R. v. SUSSPxX 
JJ., Re COLMORE PARISH OFFICERS & FUNTINGTON 
ParisH OFFICERS, 11 L. T. 740; 13 W. R. 471, 
Ex. Ch. 
Annotations :—Consd. R. v. Derbyshire JJ. (1871), 25 
L. T. 161. Refd. Re Mayor v. Hard (1867), 9 B. & 
8. 27,n.;: Swift v. Lancashire JJ. (1873), 22 W. R. 76; 
R. v. Sint Rey (1880), 6 Q. B. D. 100; R. v. Norfol 
JJ., Hx p. Wayland Union (1908), 99 L. T. 936. 
Before entering into recognisances.|—See Sub- 
sect. 4, C., post. 
Appeals from bastardy orders.|—See BASTARDY, 
Vol. TII., p. 405, Nos. 380-382. 


a2 
we 


(c) Form and Contents of. 


See, now, Summary Jurisdiction Act, 
(c. 49), 8. 31 (2) (7). 

1047. Form of—Necessity for writing.]—Frauds 
by Workmen Act, 1777 (c. 56), s. 20, an appeal 
is given to the sessions against certain con- 
victions, the party giving notice in writing to 
the justices convicting, & entering into a recogni- 
sance to try the appeal, etc., & those justices are 
required to give notice to the party of his right to 
appeal if those justices do inform him of such right, 
without saying anything about the notice, & he 
enter into the recognisance, the sessions are bound 
to receive the appeal though he did not give the 
notice in writing.—R. v. LEEDS JJ. (1792), 4 Term 
Rep. 583; Nolan, 53; 100 H. R. 1188. 

Annotation :-—Refd. R. v. West Riding of Yorkshire JJ. 

(1815), 3 M. 

1048. ——.]|—Where a statute gives an 
appeal, applt. giving reasonable notice to the other 
parties ; such notice need not be in writing, but a 
verbal notice, if reasonable as to time, is sufficient.— 
R. v. SURREY JJ. (1822), 5 B. & Ald. 589; 1 Dow. 
& Ry. K. B. 160; 1 Dow. & Ry. M. C. 64; 106 
K, R. 1288. 

See, now, Summary Jurisdiction Act, 1879 
(c. 49), 8. 81 (2), (7). 

1049. .|—An appeal to quarter ses- 
sions against an order made at petty sessions can 
only be brought by the person seeking to appeal 
after a proper notice of setting out the general 
grounds of the appeal has been duly served by him 
on the other party, as required by Summary Juris- 
diction Act, 1879 (c. 49), 8. 31 (2).—-R. v. Essex JJ. 
(1895), 48 W. R. 378; sub nom. R. v. Essex JJ., 
Ex p. Hotmss, 11 T. L. R. 187, D. C. 

1050. Signature—By solicitor.|——Notice of 
appeal against a conviction under Night Poaching 
Act, 1828 (c. 69), signed by the attorney of deft., 
as his attorney, is sufficient.—R. v. MIDDLESEX JJ. 
(1848), 10 L. T. O. 8S. 373; 12 J. P. Jo, 149. 

1051. .|— Where, by the Act of 
incorporation of a railway co., the directors were 
empowered to appoint & displace any of the 
officers of the co. :—Held: the appointment of an 
attorney to the co. need not be under seal; there- 
fore a notice of appeal against a poor rate, signed 
by the attorneys of the co., appointed by the 
directors, not under seal, was sufficient; & magis- 
trates having refused to hear an appeal on the 
ground that such notice of appeal was invalid 
rule absolute for a mandamus to hear the appeal 
was granted.—R. v. CUMBERLAND JJ. (1848), 5 
Dow. & L. 480; 5 Ry. & Can. Oas. 332; 2 New 


1879 























PART XIII. SECT. 1, SUB-SECT. 4.—B. (c). 


k. Form of —Signature—By appellant.}—It is not 
: essential that 
& summary conviction. ahanid ha signed by the party appealing eRe NicuoL CisTeh ad vor 


Vict. c. 27 (D.), from 
40 U. OC. R. 76.—CAN. 


Part XIII.—APPEALS FROM COURTS OF SUMMARY JURISDICTION. 


Mag. Cas. 417; 10 L. T. O. 8, 377; 12 Jur. 1025 ; 
12 J. P. Jo. 118. 
Annotation :—Mentd. R. v. Surrey JJ. (1850), 14 Q. B. 


1052. By clerk to ‘solicitor.) — By 
Quarter Sessions Act, 1849 (c. 45), s. 1, a notice 
of appeal to a ct. of quarter sessions ‘‘ shall be in 
writing, signed by the person or persons giving the 
game, or by his, her, or their attorney on his, her, 
or their behalf” :—Held: a notice of appeal 
signed in applt.’s name by the clerk to his attorney 
with a plt.’s authority was sufficient.—R. v. 
Kent JJ. (1873), L. R.8 Q. B. 305; 42 L. J. M.C. 
112 ; Bd J. oe er ; 21 W. RB. 635. 

Annotations -— - Wi : i { 
tnnolatigeta, He Whitley Partners (1880). 32 Ch. D. 337 § 

France v. Dutton, [1891] 2 Q. B. 208. 

v. Groen (1906), 22 T. L. IR. 816. 

1053. ——— Whether form of conviction must be 
followed.|—R. v. LANCASHIRE JJ, (1877), 41 J. P. 
Jo. 293, D.C. 

- Bastardy orders.|——See BastTarpy, Vol. 
III., p. 405, Nos. 383-385. 

1054. Contents of—-Misdescription of person to 
whom notice given.|—-A notice of appeal to A., 
esq., instead of A., clerk, is good ; & where sessions 
had quashed an appeal against a conviction undcr 
7 & & Geo. 4, c. 29, upon this ground, the ct. made 
a rule for a mandamus absolute, for although the 
term of imprisonment under it had expired, it 
was of consequence to deft. that the conviction 
should be disposed of, as a second offence would 
be felony.—-lt. v. JEICESTERSHIRE JJ. (1845), 6 
LL. UT. O. 8S. 150; 9 J.P. Jo. T72. 

1055. ~-— Misdescription of convicting justices. 
—R. v. SANDWicH RECORDER (1850), 16 L. T. O. 8. 
218; 14 J. P. 754. 

1056. - Misdescription of sessions.]—A notice 
of appeal against an order adjudicating the settle- 
ment of a pauper lunatic, stated an intention of 
appealing to the next sessions to be held for the 
borough of S. Applts. & resps. appeared at the 
borough sessions in pursuance of this notice, 
when the latter objected that the appeal lay to 
the county sessions, & not to those of the borough, 
upon which objection the recorder dismissed the 
appeal. Applts. then entered & respited the 
appeal at the county sessions, which were held 
the next day, & at the following county sessions 
the ct. refused to hear the appeal, on the ground 
that no valid notice of appeal had been given :— 
/leld ; they had decided rightly, as applts., having 
acted upon the notice as a notice of appeal to the 
borough sessions, could not afterwards treat it 
as a notice of appeal to the county sessions; but 
where a notice of appeal erroneously states an 
intention to appeal to a borough sessions, & no 
steps are taken upon it by either party as a notice 
for those sessions, the words relating to the place 
may be rejected as surplusage, & the notice treated 
as a notice of appeal to county sessions.—R. v. 
SALOP JJ. (1854), 4 BE. & B. 257; 30. L. BR. 101; 
241.3. M.C.14; 24L. T. 0.8. 111; 19 J. P. 
149; 18 Jur. 1080; 119 B. R. 99. 
atnnoiation :—Distd. IR. v. Leeds Recorder (1861), 3 KE. & E. 








entd. De Beauvais 








1057. —-— Grounds of appeal must be sufficiently 
stated.]—R. v. SANDWICH RECORDER (1850), 16 
L. T. 0.8. 213; 143. P. 754. 


4 (d) Service of. 

ee, now, Summary Jurisdicti ~ 49)s 

ea, y Jurisdiction Act, 1879 (c. 49) 
1058. Service on Sunday.]—(1) 4 Geo. 4, c. 95, 

8, 87, requires notice of appeal to be served within 

six days after the cause of the complaint shall 

arise :—-Held : when the last of the six days was 


395 


a Sunday, notice on the Monday following was too 
late. 

(2) Where an appeal has been adjourned for 
the convenience of counsel on both sides, the 
justices at the adjourned sessions may require 
proof of the notice of appeal. Semble: a service 
of a notice of appeal upon a Sunday would not be 
a good service.—R. v. MIDDLESEX JJ. (1843), 2 
Dowl. N.S. 719; 12L.J.M.C.59; 7 J. P. 240; 
7 Jur. 396. 

Annotations :—Apld. Rowberry v. Morgan. (1854), 9 Exch. 

730: Ex p. Simpkin (1859), 2 E. & KH. 392. efd. R. v. 

Middlosex JJ. (1845), 5 L. T. O. 8. 221; Peacock v. R. 


(1858), 4 C. B. N. 264; Radcliffe v. Bartholomew, 
[1892] 1Q. B. 161. 


1059.——_.]—A_ notice of appeal was, according 
to the regular & ordinary course of post, delivered 
on a Sunday, & if delivered on Monday there would 
not have been fourteen days before the first day 
of the sessions :—Held: the notice of appeal was 
void.— Ex p. ASHFORD (CHURCHWARDENS & OVER- 
SEERS) (1852), 16 J. P. Jo. 759 ; sub nom. ASPRELL 
(INHABITANTS) v. LANCASHIRE JJ., 16 Jur. 1067, n. 
aan -—Refd. RK. v. Leominster (1862), 2 B. & &. 


, Oo 
Ss. 


4060. On whom—On one of joint owners.}— 
A. was adjudged, by justices acting under a local 
Act, to pay £50 to W., for & on behalf of the owners 
of a certain vessel, for an injury caused to such 
vessel by the said A. The said A. thereupon 
appealed, & gave notice of appeal to all the part 
owners of the said vessel at different times between 
Sept. 23 & Oct. 5. On Sept. 25, he entered into 
the recognisance as required by the local Act. 
At the hearing, the appeal was dismissed because 
the recognisance was not entered into within 
three days after all the notices had been served. 
By the local Act, a power of appeal is given, such 
applt. first giving ten days’ notice in writing of 
his intention to bring such appeal, & of the cause 
thereof, to the person who is intended to be or 
may be affected by such appeal, & within three 
days after such notice given entering into a re- 
cognisance to try such appeal, etc. :—-Held : ser- 
vice on one of the joint owners was good service 
for all, & the recognisance therefore was properly 
entered into.—R. v. LIVERPOOL RECORDER (1861), 
31 L. J. M. CO. 127; 51. T. 861; 25 J. P. 759; 
sub nom. Ri. v. MozLEY, Re JEvons, 10 W. R. 78. 

1061. On justices’ clerk.|—Under Sum- 
mary Jurisdiction Act, 1879 (c. 49), 5. 31 (2), 
notice of appeal is sufficient if addressed to & 
served on the justices’ clerk, & it is not necessary 
that it should be addressed to the convicting 
justices. 

The addressing of a notice of appeal under 
Summary Jurisdiction Act, 1879 (c. 49), s. 31, to 
the clerk of the justices, instead of to the justices 
personally, from whose 





decision the appeal is 
laid, is a sufficient & valid form for the notice.— 
R. v. Essex JJ., [1892] 1 Q. B. 490; 56 J. baa 
375; 40 W. R. 446; sub nom. R. v. Essex JJ., 
Ex p. STarK, 61 L. J. M. Cc. 120; 66 LL. T. 676; 
8 T. L. R. 334; 17 Cox, C. C. 521, D.C. 
Annotations :—Refd. R. v. Somerset JJ. (1900), 16 T. L. XR. 

166. Mentd. Harris v. Cooke (1918), 119 L. T. 744. 

1062. Personal service unnecessary.|—— 
Personal service of notice of appeal on the other 
party is not required by Summary Jurisdiction 
Act, 1879 (c. 49), 8. 31, upon an appeal to quarter 
sessions from a conviction by a ct. of summary 
jurisdiction.—R. v. SOMERSETSHIRE JJ., Hu p. 
TatBor (1990), 69 L. J. Q. B. 311; 64 J. P. 341 ; 
16 T. L. R. 166, D. C. 

1063. Failure to serve— Through fault of 
justices.|—An Act of Parliament authorised a 
conviction by two magistrates, & gave a power of 
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Sect. 1.—To quarter sessions: Sub-sect. 4, B. (d) 
(ey 


appeal, upon the person entering into recognisances 
& giving notice in writing, to the convicting 
magistrates, of his intention to appeal. A person 
convicted under this Act expressed his intention 
to appeal; entered into the recognisances, & re- 
quested the magistrates’ clerk to prepare the notice 
for him, but the latter declined so to do. The 
magistrates told applt., that they were then 
obliged to separate ; but that if he left the notices 
at any time that day with their clerk, his so doing 
should be good service upon them. Ife did not 
send the notices until shortly before sessions; & 
for want of a proper notice sessions refused to hear 
the appeal. Applt. swore, that he believed at 
the time that he had done all that was necessary 
to secure his right of appeal :—Held: the magis- 
trates ought. either to have waited together a 
reasonable time to give applt. an opportunity to 
prepare his notice, or should have directed their 
clerk to do it for him; & the appeal ought there- 


fore to be heard.—R. v. GLOUCESTERSHIRE JJ. | 


(1828),7L. J. O. 8. M. C. 7. 


(e) Length of. 


1064. Adjournment of sessions—Notice for ad- 
journed date sufficient.|—Semble : where notice is 
given that no business will be transacted on the 
day usually fixed for holding the sessions, but that 
the sessions will be adjourned for business until 
a future day, a notice of appeal given in time for 
that future day, according to the practice of the 
sessions, will be sufficient ; & even, if a notice of 
appeal should be held insufficient by the sessions, 
the ct. will exercise a discretionary power over the 
sessions practice, &, if they think it reasonable, 
will order the appeal to be heard.—R. v. HAmp- 
SIRE JJ. (1828), 7 L. J. O. S. M. Cc. 9. 

1065. How calculated—Fractions of day not 
counted.|——R. v. MIDDLESEX JJ., No. 1066, post. 


1066. .|—By a local Act, an appeal 
was given to quarter sessions, on applt. giving 
seven days’ notice at least, of his intention to bring 
such appeal. Notice of appeal was served on 
resps., at half-past nine o’clock, a.m., on Dee. 31. 
Sessions commenced at ten o'clock, a.m., on Jan. 7, 
at which time the appeal was entered, but by the 
practice of sessions the hearing of the appeals 
was adjourned until Jan. 30:—Held: (1) the 
notice of appeal was given one day too late, as 
the words “at least’ exclude both the day of 
giving the notice & the first day of sessions; 
(2) the fraction of a day could not be considered, 
s0 ws to render the service of the notice good ; 
(3) the time within which notice of appeal was to 
be given ought to be computed up to the day on 
which the appeal was entered, & not to the day 
on which the appeals were heard.—R. v. MIDDLE- 
SEX JJ. (1845), 3 Dow. & L. 109; 1 New Mag. 
Cas. 336; 2 New Sess. Cas. 73; 14 L. J. M. C. 
139; 5 lL. T. O. S. 221; 10 J. P. 63 9 Jur. 


758. 
.._.~-As to (2) Refd. Campbell 
(1877), 42 J. P. 39. As to (3) Reta. R. v. Carnarvon & 
Anglesea Grdns. (1849), 14 L. T. ©. S. 200. Generally, 
Refd. It. v. St. Mary, Warwick (1853), 21 L. T. O. 8. 74. 








v. Strangeways 


PART XIII. SECT. 1, SUB-SECT. 4.—C. 
1. Form of — recognisance.}] — The 
recognisance was filed by appit., 
instead of being sent to the clerk of CAN. 
the peace by the justice who took it; 
& the condition therein was to appeal m 
to the . general quarter or general 
sessions,” & not to the “ ct. of goneral 


sersions of the 





Sane = 


} peace” :—Held: a 
sufficient compliance with the statute. 
—R. v. Essery (1878), 7 P. R. 290.— 


appear at the general sessions & 
enter an appeal,” is sufficient.— 


MAGISTRATES. 


C. Recognisances and Deposits in liew thereof. 


1067. Entering into recognisances—Time for— 
After notice of appeal.|——On an appeal from a ct. 
of summary jurisdiction to a ct. of quarter sessions, 
applt. first entered into recognisances & then 
served notice of appeal instead of entering into 
recognisances after giving notice of appeal. The 
justices thereupon dismissed the appeal :—Held : 
the justices were right—R. v. CHESHIRE JJ. 
(1896), 60 J. P. 585. 

1068. ‘* Forthwith.’’]|—Where a 
statute requires that recognisances shall be entered 
into ‘‘ forthwith ” after notice of appeal, it means 
‘‘ within a reasonable time,’’ &, therefore, a period 
of nine days, without cause assigned for the delay 
is too long.—R. v. WORCESTERSHIRE JJ. (1839), 7 
Dow]. 789; 3 Jur. 1052. 


Annotation :—Consd. R. ». Berkshire JJ. (1879), 48 L. J. 
M. C. 137. 


1069. ‘‘ Immediately.’’]—The 
word ‘‘ immediately ’’ in 6 Geo. 4, c. 129, s. 12, is 
to be taken to mean “ promptly, according to the 
circumstances of the case.”’ 

W. was summarily convicted at petty sessions 
of an offence, & sentenced to imprisonment, under 
6 Geo. 4, c. 129, sect. 12 of which Act gives a right 
of appeal against convictions under it, & provides, 
‘that the execution of every judgment so appealed 
from shall be suspended, in case the person so con- 
victed shall immediately enter into recognisances, 
etc.” Theconviction wason Thursday, May 2, & deft. 
was at once sent to gaol. On Saturday, May 4, 
an attorney was applied to by his friends to appeal 
on his behalf, & he was ready on that day to tender 
the requisite sureties, but no justices sat. On 
the Monday following, the sureties were tendered, 
but rejected, as being offered too late. Upon 
a motion to this ct. for a rule calling on the jus- 
tices to take such recognisances :—Held: it was 
not necessary, under 6 Geo. 4, c. 129, s. 12, that 
bail should be tendered & the recognisances 
entered into at the time of the conviction; but 
it was sufficient that the application to the justices 
to take the recognisances be made promptly & 
expeditiously, according to the circumstances of 
the case; & in this case deft. had come promptly, 
according to the circumstances of it.—H. v. ASTON 
(1850), 4 New Mag. Cas. 106; 4 New Sess. Cas. 
283; 19 L. J. M. C. 236; 151. T. 0. 8. 259; 15 
J.P.9; 14 Jur. 1045. 









































1070. ——~ —_—.]-—Re BLues, No. 
1077, post. 

1071. ~—— -——..|—R. v. BERKSHIRE 
JJ., No. 1528, post. 

1072 Computation of Sunday.|— 


By 18 & 19 Vict. c. 121, s. 40, applt. shall not be 
heard in support of an appeal to sessions against 
an order of justices, unless within fourteen days 
after the making of the order he give a notice in 
writing, etc., ‘‘ & shall within two days of giving 
such notice enter into a recognisance before some 
justice of the peace,” etc. :—Held: Sunday was 
to be counted in the two days; &, therefore, 
where notice of appeal was given on Friday but 
the recognisance was not entered into till the 
following Monday, sessions could not hear the 
appeal.— Ez p. SIMPKIN (1859), 2 H. & E. 392; 
29L.J.M. C. 23; 24 J.P. 262; 6 Jur. N.S. 144; 


R. v. TUCKER (1905), 6 O. W. R. 533; 
10 O. L. R. 606.—CAN. 

n. Entering into — recognisances — 
Time for—Before entering appeal for 
hearing.}—The prog nce required 
by Summary Convictions Act (Pro- 
vincial), s. 71 (c), must be entered into 
before the appeal can be entered for 


recognisance to 
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121 E. R. 1483; sub nom. R. v. LEICESTERSHIRE 

JJ..1 L. T. 92; 8W.R. 66. 

Annotations :—Distd. Milch v. Frankau, [1909] 2 K. B. 100. 
Mentd. Mumford v. Hitchcocks (1863), 14 C. B. N. S. 361. 
1073. Within three days.]— 

R. v. ANGLESEY JJ., No. 1079, post. 

1074, ——- —_— ——— -__.]—On May 21 a 
metropolitan police ct. magistrate convicted 
appcts. of offences under Finance Act, 1910. On 
Saturday, May 25, they gave notice of appeal. 
Appcts. were informed at the police ct. & by the 
prosecutors that if they applied to enter into 
recognisances on May 29 they would be in time. 
They did so, but the magistrate refused to take 
the recognisances, on the ground that they had not 
applied within three days after the day on which 
they gave notice of appeal within Summary 
Jurisdiction Act, 1879 (c. 49), s. 3 (3). Appcts. 
now moved for a rule nisi for a mandamus direct- 
ing the magistrate to take the recognisances on 
the ground that the question decided by him was 
not for the magistrate but for quarter sessions. 
The ct. refused the rule.-—la p. ASHTON (1912), 76 
J. P. 383; sub nom. Ex p. GRAFTON CLUB, 28 
YY. L. R. 478. 

1075. ——— In what court—Any court of sum- 
Mary jurisdiction—Having proper materials before 
it.|—R. v. ANGLESEY JJ., No. 1079, post. 

1076. —— —— —— ——.]—By Summary 
Jurisdiction Act, 1879 (c. 49), s. 31 (3), applt. 
from an order of a ct. of summary jurisdiction 
shall ‘‘ enter into a recognisance before a ct. of 
summary jurisdiction ’’ to prosecute such appeal : 
—-Held: the recognisance may be entered into 
before any ct. of summary jurisdiction, whether 
acting for the same county as the ct. from whose 
order the appeal is brought, or not. 

The decision in &. v. Anglesey JJ., No. 1079, 
post, is, I think, an authority for saying that no 
cl. ought to allow such a recognisance to be 
entered into without having all the proper materials 
before it (WRIGHT, J.).-—R. v. DURHAM JJ., [1895] 
1Q. B. 801; 64 L. J. M. C. 187; 48 W. R. 423; 
39 Sol. Jo. 883 3 15 R. 319; subnom. R. v. DURTAM 
JJ., Lx p. Newton, 72 L. 'T. 405; 59 J. P. 264; 
18 Cox, C. C. 120. 

i ead Jurisdiction Act, 1879 (c. 
8. 31 (3). 

1077. Remain in force on wrongful dis- 
missal of appeal.|—-(1) A. was convicted under 
6 Geo. 4, c. 129, on Saturday, Mar. 24. On 
Mar. 28, the convicting justices were told that A. 
intended to appeal, & recognisances were duly 
entered into before them, which recited that A. 
had given notice of appeal. A. was thereupon 
discharged from custody. The next sessions were 
held on Monday, Apr. 2, when the appeal was 
entered, but sessions confirmed the conviction, 
upon the ground that notice of appeal had not 
been given in accordance with a rule of sessions, 
requiring, in all cases not otherwise provided for, 
a notice of appeal to be given to resps. on the 
Saturday se’nnight previous to the sessions, & 
re-committed A. to gaol :—Held: sessions, having 
improperly declined to hear the appeal, had no 
right to commit A., & therefore the custody was 
illegal & the recognisances still in force; & the 
ct. ordered A. to be discharged upon the same 
recognisances, & issued a mandamus to sessions 
to hear & decide the appeal. 

(2) Where a statute gives a right of appeal 











49), 





trial.—R. v. Kine (190 .O. RB. 
401.—CAN. eee eae 


Wo. Who may be surety.}— 
Persons non-resident within the acia: 





diction of the general sessions of the R. 
peace to which an appeal is given, are CA 
not competent sureties in a recognisance 
to prosecute an appeal from a summary 
conviction of a justice of the peace.— 
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without any condition, it is necessary that the 
party appealing should give notice of appeal to 
the other side. 

(3) It [the appeal] cannot be said to have been 
abandoned by applt., because within rcasonable 
time (which the word ‘immediately’? in that 
sect. [6 Geo. 4, c. 129, s. 12] means), he entered 
into the recognisance (LORD CAMPBELL, C.J.).— 
Re Biuss (1855), 5 BE. & B. 291; 1 Jur. N.S. 
541; 119 KH. R. 490; sub nom. He p. BLUES, 24 
L. J. M. C. 188; 19 J. P. 822; 3 W. R. 516; 
sub nom. R. v. DuRHAM JJ., 3 C. L. R. 980; 25 
L. T. O. S. 196. 

Ailanon :—~Refd. IR. v. Lancashire JJ. (1857), 8 EK. & B. 


1078, -—-- Right to release.|—-Under 39 & 40 
Geo. 3, c. 89, s. 18, a person convicted of having 
in his possession naval or ordnance stores marked 
in the manner specified in the Act, may be sen- 
tenced to imprisonment with hard labour, without 
the infliction of a fine. Semble: by sect. 2], an 
appeal lies to quarter sessions, against such a 
conviction ; but held that where an offender has 
been committed to prison for such offence, & sub- 
sequently enters into a recognisance to prosecute 
his appeal, this ct. will not discharge him from 
custody, as the appeal, while pending, does not 
operate as a suspension of the execution.—R. v. 
WILLMOTT (1861), 1 B. & S. 27; 4 L. T. 208; 25 
J. P. 5963; 121 KK. R. 6253 sub nom. Ex p. WILL- 
mMoTr, 30 L. J. M. C. 161; 7 Jur. N.S. 1053; 
9 W. RR. 633. 

See, now, Summary Jurisdiction Act, 1879 
(c. 49), s. 31 (4). 

1079. Deposit in leu of recognisance—Time for 
—Within three days after notice of appeal.|—By 
Summary Jurisdiction Act, 1879 (c. 49), s. 31 (2), 
applt. from an order of a ct. of summary juris- 
diction shall, within seven days after the decision, 
give notice in writing of his intention to appeal, 
& of the general grounds of such appeal. By 
sub-sect. 3, applt. shall, within three days after 
giving notice of appeal, enter into a recognisance, 
or ‘‘ may, if the ct. of summary jurisdiction before 
whom applt. appears to enter into a recognisance 
think it expedient,’? make a deposit instead. A 
ct. of summary jurisdiction made an order, &, 
on the same day, gave leave to the person affected 
by the order, who intended to appeal, to make a 
deposit, & fixed the amount. Four days later, 
notice of appeal was given. The ct. of quarter 
sessions refused to hear the appeal. On applica- 
tion for a mandamus to compel sessions to hear 
the appeal :—Held: the intention of Summary 
Jurisdiction Act, 1879 (c. 49), s. 31 (2), (3) was that 
the ct. allowing a deposit should have the notice 
of appeal bcfore them, & the allowance before 
the notice of appeal had been given was invalid, 
& therefore the refusal to hear the appeal was 
right.—R. v. ANGLESEY JJ., [1892] 2 Q. B. 29; 
61 L. J. M. C. 143; 67 L. T. 822; 56 J. P. 552 
8 T. L. R. 561; 36 Sol. Jo. 525; 17 Cox, C. C. 563. 
Annotations :—Folld. It. v. Cheshire JJ. (1896), 60 J. LT. 

585. Refd. R.v. Durham JJ., [1895] 1 Q. B. 801. 

By whom entered into—Appeal by limited com- 
pany.|-—See CoMPANIES, Vol. IX., p. 878, No. 
4521. 

Appeals from bastardy orders.|—-See BASTARDY, 
Vol. III., pp. 405, 406, Nos. 391, 395. 

Estreat for non-payment of costs.|—See Sub- 
sect. 4, L., post. 


. Lyon, 9 C. L. T. Occ. N. 6.— 
of sureties.} — 
I. L. T. 


p. Number 
HEARY v. CLARKE (1914), 48 
JO. 39.—IR. 
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Sect. 1.—To quarter sessions: Sub-sect. 4, D. (a) 
(0), B. & FP. (a).) 
D. Entering Appeal. 
(a) In General. 

1080. Right to enter appeal—After abandonment 
of order by respondents—-To enforce payment of 
costs.|— Where resps. have, previous to sessions, 
given notice of abandonment of their order, but 
have not paid the costs, applts. have a right to 
enter their appeal at the sessions, in order to 
compel resps. to pay the costs incurred by applts. 
before the order was abandoned.—R. v. TOWNSTAL 
(INHABITANTS), It. v. STAYLEY (INHABITANTS) 
(1843), 8 Q. B. 357; 2 Gal. & Dav. 676; 12 
L. J. M. OC. 72; 1L. T. 0. S. 78; 75. P. 275; 
7 Jur. 463; 114 E.R. 543. 

Annotations :-—Folld. BR. v. Merioneth JJ. (1844), 3 LT. 

©. 8.201. Refd. R. v. Anglesea JJ. (1843), 12 L. J. M.C 


131: R.v. West Riding of Yorkshire JJ. (1843), 8 J; P. 
23. Mentd. R. v. Brisby (1849), 18 L. J. M. C. 157. 


1081. ———-_ — ——-.|—R. v. MERIONETH- 
SHIRE JJ. (1844), 6 Q. B. 163; Dav. & Mer. 121 ; 
1 New Mag. Cas. 65; 1 New Sess. Cas. 277; 
3.4L. T. 0. S. 201; 8 J. P. 390; 115 E.R. 63; 
sub nom. R. v. MERIONETHSHIRE JJ., LLANGAR v. 
Dyncio, 13 L. J. M. ©. 114. 

1082. Appeal entered after time—No jurisdiction 
to hear.]—An order of removal, made on July 29, 
1843, & suspended, was served with the examina- 
tions on Aug. 7. On the following Oct. 14, a 
notice, dated Sept. 6, was served on resps., that 
applts. intended at the next quarter sessions to 
enter & try an appeal. The next sessions were 
held on Oct. 17, & by the practice of the sessions 
eight days’ notice of trial was required. 

Resps., considering the notice insufficient, did 
not attend the Oct. sessions, & heard nothing 
more of the appeal till Feb. 15, 1844, when they 
received from applts. a copy of an order made at 
the Jan. sessions, 1844, quashing the order of re- 
moval, & directing resps. to pay £5 costs, to 
applts. On an affidavit of resps., stating these 
facts & that they ‘‘ were informed & believed ” 
that no appeal had been prosecuted, or entered 
& respited at the Oct. sessions :—Held: this 
affidavit, uncontradicted, made out a sufficient 
prima facie case that no proceedings were taken 
at the Oct. sessions, at which, being the next 
practicable sessions after the date of the order, 
applts. were bound to enter, & either to try, or to 
respite their appeal; &, not having done so, the 
Jan. sessions had no jurisdiction to entertain 
the appeal.—R. v. SEVENOAKS (INHABITANTS) 
(1845), 7 Q. B. 186; 1 New Mag. Cas. 280; 1 
New Sess. Cas. 595; 14 L. J. M. C. 92; 5 L, T. 
re S. 73; 9J. P. 485; 9 Jur. 489; 115 H.R. 

40. 

Annotations :—Folld. R. v. Peterborough JJ. 
E. & B. 643. Consd. R. v. West Riding JJ. (1858), E. B. 
& W.713; R.v. Sussex JJ. (1865), 4 B. & 8. 966; Liver- 
pool Gas Light Co. v. Everton Overseers a L. R. 6 
oa 414. Refd. R. v. Skircoat (1859), 28 L. J. M. C. 
1083. .|—Appearance at sessions upon 

an appeal will not give jurisdiction if the appeal 

has been entered too late.—R. v. ST. GILEs, 

CRIPPLEGATE (INHABITANTS) (1845), 5 L. T. O. S. 

213; 9J.P. Jo. 371. 

1084. —_— —-—.|—-An order of removal made 
on Sept. 6, 1856 was duly served on Sept. 10. 
On Sept. 21 a letter, dated Sept. 20, was received 
by resps. from the clerk of applts., stating certain 
facts as to the paupers, & adding, ‘‘I shall on 


PART XIII. SECT. 1, SUB-SECT. 4.—. 
D. (a). 





(1857), 7 








Appeal entered 


ematurely — 
of appeal not tre 


q. 
Ltight reby lost.}— 


When an applt. lodged his appeal at 
the quarter sessions premature i 

the ct. dismissed it for want of form, t 
without entering into the merits :— 


MAGISTRATES. 


these grounds appeal against your order.” O 
Sept. 29 copies of depositions were applied fo. 
& received on Sept. 30. Notice of intention ‘ t 
commence an appeal at the next general quarte 
sessions ’’ was duly received on Oct. 8. At th 
next quarter sessions, held on Oct. 16, the apper 
was not entered or respited ; & resps. applied fo 
costs, which were, however, refused. On Oct. 2! 
the paupers were removed. On Dec. 23 anothe 
notice of appeal, & grounds of appeal, wer2 served 
At the next sessions, held Jan. 8, 1857, both partie 
appeared: but, after argument, the justices re 
fused to hear the appeal :—Held: (1) the justice; 
acted rightly, & applts. ought to have entered & 
respited the appeal, even though they could not 
have tried it, at the Oct. sessions; (2) in judging 
of the ‘‘ practicability ’’ of the next sessions, the 
time of service of the order of removal was the 
proper time to reckon from.—R. v. PETERBOROUGE 
JJ. (1857), 7 H. & B. 643; 26 L. J. M. C. 153 
29 L. T. O. S. 124; 22 J. P. 20; 3 Jur. N.S 
887; 5 W. R. 565; 119 EH. R. 1384. 

Annotations :—As to (1) Consd. R. v. Sussex JJ. (1865), ¢ 
B. & 7 966. Refd. R. v. Wost Riding JJ. ae EK. B 


4 13; R. v. Skircoat (1859), 28 L. J . 224 
re ee Cy esi Co. v. Everton Overseers (1871) 


1085. -.|—A poor rate was made for the 
township of Everton on July 8,1870. ‘The Liver- 
pool United Gas Co., being dissatisfied therewith, 
on Aug. 3, applied to the union assessment com- 
mittee for relief; but the committee declined to 
grant it. The next sessions for the borough of 
Liverpool were held on Sept. 1, but no appeal 
against the rate was then entered. The co., 
having given the twenty-one days’ notice required 
by Union Assessment Act, 1864 (c. 39), 5. 1, moved 
to enter an appeal against the rate at the sessions 
held on Oct. 26, contending that the sessions of 
Sept. were not the next practicable sessions after 
the decision of the assessment committec, inasmuch. 
as it would lcave them only six days before the 
twenty-one days, which was not a suflicient time 
to enable them to determine whether they would 
appeal or not. The recorder, yielding to this 
argument, allowed the appeal, to be entered & 
respited at the Oct. sessions:—Held: it was 
competent to this ct. to review the decision of 
the recorder, upon a motion for a prohibition; & 
he was wrong in holding the Sept. sessions not to 
be the next practicable sessions, & consequently 
he had no jurisdiction to entertain the appeal at 
the Oct. sessions.— LIVERPOOL GAs Co. v. EVERTON 
(1871), L. R.6C. P. 414; 40L. J. M.C. 104; 19 
W. RR. 412 3 sub nom. R. v. LIVERPOOL RECORDER, 
Re EVERTON TOWNSHIP, LIVERPOOL UNITED 
GASLIGHT Co. v. EVERTON OVERSEERS, 23 L. T. 
813; 35 J. P. 186. 

Annotations :—Refd. R. v. Surrey JJ. (1880), 6 Q. B.D. 110; 
R. v. Carmarthen JJ. (1893), Ryde, Rat. App. [1891-93] 
334; R.v. Longe, etc., JJ. & Cooke (1897), 66 L. J. Q. B. 
278; R.v. De Grey, (1900) 1 Q. B. 621; R.v. Norfolk JJ., 


Ex p. Wayland Union, [1909] 1 K. B. 463, Mentd. 
x So aoe Assmt. Com., Ez p. Morgan, [1910] 2 





1086. Erroneous entry by clerk of peace as to 
order appealed against—Duty of sessions to hear 
& determine.|—The churchwardens & oversecrs 
instructed counsel to enter & respite an appeal 
against the order of maintenance, & the motion 
paper was handed in so indorsed, but the clerk 
of the peace entered it as an appeal against the 
order adjudicating the settlement. Applts. served 
a copy of this wrong entry upon resps., but de- 


Held: his right of appeal to the ensu- 
quarter eclane was ae thereby 

en away.—R. v. MEATH - (18 

1 Hud. & B. 426.—IR, ae 
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livered grounds of appeal as for an appeal against 
the order for maintenance. Quarter sessions 
having refused to hear the appeal, the Ct. of 
Q. B. issued a mandamus to enter continuances 

hear the appeal against the order of main- 

nance.—R. v. BUCKINGHAMSHIRH JJ. (1848), 
OL. T. O.S. 390; 12 J. P. Jo. 84. 

1087. Fees for entering appeal—Liability of 
olicitor to clerk of peace.|—The solr., & not the 
lient, is liable to the clerk of the peace for fees 
onnected with the entering etc. of an appeal 
t the sessions.—LANGRIDGE v. LYNCH (1876), 34 
.T. 695; 40 J. P. 631, D.C. 


(b) Rules of Practice at Sessions. 
See Sub-sect. 4, A., ante. 


FE. Abatement of Proceedings. 

1088. Effect of death of appellant.|—-In an appeal 
against a poor rate, applt. had died after an appeal 
had been respited & before quartcr sessions at 
which it was to be heard. The ct. refused an 
application that the appeal might be continued 
by the extrix., holding that such an appeal abates 
on the death of applt.—LAWFORD v. LEIGIE UNION 
(1905), 1 Konst. Rat. App. 113. 

1089. .]—When a person who has been 
convicted of an offence by a ct. of summary juris- 
diction has given notice of appeal to quarter 
sessions, but has died before the hearing of the 
appeal, & the appeal is dismissed in consequence, 
quarter sessions have no power under Quarter 
Sessions Act, 1849 (c. 45), ss. 5, 6 or otherwise, 
to make an order that resp.’s costs of the appeal 
should be paid by the personal representatives of 
deceased applt. out of the estate of deceased.— 
R. v. Spokes, Ha p. BucKiteEy (1912), 107 L. T. 
290; 76 J. P. 354; 28 T. L. R. 420; 23 Cox, 
Cc. C. 140, D.C. 





fF. Respiting Appeals. 
(a) In General. 

See, now, Summary Jurisdiction Act, 1879 
(c. 49), 8. 31 (5). 

1090. Discretion of justices.|—Though a statute, 
giving an appeal to the sessions within four months 
after the cause of complaint shall arise, direct the 
justices at the said sessions to hear & determine 
the matter of such appeal, etc., yet it seems that 
they have an incidental power of adjourning it to 
another sessions, upon lawful cause, such as the 
absence of a material witness, of the sufficiency 
of which they are to judge.—R. v. Wits JJ. 
(1811), 13 Hast, 852; 104 EK. R. 406. 

Annotations :—Retd. KR. 'v. Kimbolton (1837), 6 Ad. & Hl. 
603; R. v. Surrey JJ. (1845), 8 Dow. & L. 343; RR. v. 
Belton (1848), 11 Q. B. 379: Bowman v. Blyth (1856), 
7 4K. & B. 26; KR. v. Cambridge Union Grdns. (1861), 1 
B. & 8. 61. 

1091. 
1480, post. 

1092. ——-.]—An order of removal was served 
on Sept. 13. Notice of appeal was given on 
Oct. 2. The next sessions were held on Oct. 18, 
& at those sessions the appeal was entered & re- 
spited, & came on for hearing at the following 
Sessions, on Jan. 4, when the order was quashed : 
—Held: this ct. would not interfere, as the jus- 
tices had jurisdiction to adjourn the appeal to the 
Jan. sessions, & as they had so adjourned it; 
but in each particular case the justices should 
exercise their judgment whether justice requires 





|—R. v. STAFFORDSHIRE JJ., No. 
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that the appeal ought to be adjourned, & if there 
be time to try at the first sessions, & no reason 
for the delay be assigned, they ought to refuse to 
enter & respite.—R. v. SKIRCOAT (INHABITANTS) 
(1859), 2 E. & HE. 185; 28 L. J. M. C. 224; 33 
L. T. O. S. 300; 23 J. P. 502; 5 Jur. N.S. 1010; 
121 BH. R. 70. 

ataton :—Consd. R. v. Sussex JJ. (1865), 4 B. & S. 


1093. Binding on subsequent sessions.]— 
R. v. SUFFOLK JJ., No. 1044, ante. 

1094. Unless precluded by statute.|—R. v. 
BELTON, No. 980, ante. 




















1095. -|—BOWMAN v. BLYTH, No. 979, 
ante. 
1096. .|—The general power of a ct. 


of quarter sessions to adjourn to the next sessions 
the hearing of an appeal, where the particular 
Act giving the appeal does not limit the hearing 
& determination of it to one sessions only, extends 
to cases where the hearing of the appeal has 
commenced & the evidence ig partly before the 
ct. Sessions have power, in such a case, to ad- 
journ the further hearing to the next sessions, 
for the purpose of additional evidence being pro- 
cured ; or for any cause which, in their discretion, 
may render the adjournment expedient. Sessions 
may exercise this power of adjournment in appeals 
under 16 & 17 Vict. c. 97; the Act not limiting 
the hearing & determination to the sessions for 
which the appeal is entered, or at which it is first 
gone into.—It. v. CAMBRIDGE UNION GUARDIANS 
(1861),1B.&8. 61; 30 L.J.M.C.1387; 4L. 17. 
212; 7 Jur. N.S. 1073; 9 W. R. 599; 121 LE. 1. 
637. 

1097. Where court equally divided.|—2’z p. 
Evans, No. 1127, post. 














1098. ——.J|—Baca v. CoLQuuoun, No. 
560, ante. 
1099. -|—Where on the preliminary 


inquiry under Indictable Offences Act, 1848 (c. 42), 
s. 25, whether or not an accused person shall be 
committed for trial for an indictable offence the 
justices are equally divided in opinion, they have 
power to adjourn the inquiry for rehearing before 
themselves or before a differently constituted 
tribunal.—R. v. HERTFORDSUIRE JJ., Hx pp. 
LARSEN, [1926] 1K. B. 191; 95 1. J. K. B. 130; 





1384 L. T. 148; 89 J. P. 205; 42 T. L. R. 77; 
28 Cox, C. C. 90. 
1100. Power to respite second time.|— 


Where an appeal was entered & respited without 
further notice of appeal, quarter sessions had 
jurisdiction under Poor Relief Act, 1743 (c. 38), 
s. 4, to grant further respites. The notice of 
June 13, 1922, for the Midsummer sessions, 
although less than a twenty-one days’ notice, was 
therefore a valid notice for the Michaelmas sessions. 
—REDHEUGH COLLIERY, LYp. v. GATESHEAD 
ASSESSMENT COMMITTEE, [1924] 1 K. B. 369; 93 
L. J. K. B. 499; 130 L. T. 366; 88 J. P. 25; 40 
T. L. R. 169; 68 Sol. Jo. 341; 22 L. G. R. 70, 
C. A.3; on appeal, sub nom. GATESHEAD ASSESS- 
MENT COMMITTEE v. REDHEUGH COLLIERY, LIp., 
[1925] A. C. 309, H. L. 

1101. Statement of new grounds of appeal.|/— 
A statement of the grounds of an appeal was duly 
served previous to Epiphany sessions, when the 
appeal was entered for trial, but made a remanet 
to the next sessions, in consequence of the pressure 
of business. In the interval, applts. served a 
new statement, varying in some respects from the 
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Yr. Effect of death of common inf -+ Held: the a 


eal did not abate by reason of the death of the common in- 


formor.—R. (DONOVAN) v, COUNTY CORK CHAIRMAN & J i 5 (1913), 47 I. L. T. 168.—I1R. 
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former, upon which they proposed to rely :— 
Held: the justices at Easter sessions were not 
justified in refusing to hear the appeal.—R. v. 
DERBYSHIRE JJ., NEWBOROUGH v. SWARKSTON 
(1838), 6 Ad. & El. 612,n.; 3 Nev. & P. K. B. 
591; 1 Will. Woll. & H. 365; 7L. J. M. C. 91; 
2J. P. 568; 112 HE. R. 235. 


Annotations :-—Distd. R. v. Arlecdon (1839), 11 Ad. & EI. 
87. Folld. R. v. Kendal (1859), 1 KE. & E. 492. 


1102. .|—Grounds of appeal may be served 
fourteen days before the first day of the sessions 
at which the appeal is intended to be tried, & this 
though the hearing of the appeal has been ad- 
journed from a former sessions, for which grounds 
had been duly served. 

Applts. duly served grounds of appeal for the 
Apr. quarter sessions; upon the appeal coming 
on for trial they applicd for its adjournment on 
the ground of the absence of a material witness. 
This application was acceded to by the ct. on 
payment of costs. In due time before the next 
sessions, in July, applts. served fresh grounds of 
appeal, containing grounds not included in the 
former grounds, & upon the appeal coming on for 
trial, they proposed to give evidence of one of the 
new grounds. This they were allowed to do, & 
sessions quashed the order upon such evidence :—- 
Held: applts. were entitled to give the second 
grounds of appeal.—R. v. KENDAL (INHABI- 
TANTS) (1859), 1 EK. & EH. 492; 28 L. J. M. C. 110; 
32 L. T. O. S. 274; 23 J. P. 550; 5 Jur. N.S. 
545; 7W.R. 191; 120 BK. Rl. 994. 
ae oe Rh. v. Cambridge Union Grdns. (1861), 





(6) Notice of Hearing of Respited Appeal. 

1103. Necessity for.|—Where a statute gives a 
party aggrieved a right of appeal, on giving 
security to a specified amount, he may enter & 
respite lis appeal at the next sessions, after having 
given such security, without notice to the other 
side; but after the appeal has been respited, if 
he does not give the usual notice of trying it, the 
sessions will be authorised to dismiss it altogether. 
—Kh. v. SALop JJ. (1819), 2 B. & Ald. 694; 106 
KE. R. 518. 

1104. .|—Where an appeal was entered at 
the Easter, & respited until the Midsummer 
sessions, & on June 24, a copy of the order of 
respite was served on resps., without any notice 
of trial, & resps. appeared at the following sessions 
in July :—Held: sessions were bound to hear the 
appeal, though no other notice of trying the appeal 
had been given than the service of the order of 
respite.—R. v. LAMBETH (INHABITANTS) (1823), 
3 Dow. & Ry. K. B. 340; 2 Dow. & Ry. M. C. 26. 


Annotations :—Distd. Kc p. Becke (1832), 3 B. & Ad. 704, 
Consd. Rt. v. West Riding of Yorkshire JJ. (1833), 5 B. 
o ae Mentd. hk. v. Bird, Lu p. Needes, [1898] 2 


1105. Adjournment at request of respon- 
dent.|—A rule & practice of the ct. of quarter 
sessions, that in all cases of appeal, not otherwise 
directed by law, ten days’ notice in writing shall 
be given by applts. to resps., & that in cases of 
respited appeals the like notice is given, unless 
there be any agreement between the parties to 
the contrary, are not applicable to the case of 
an appeal adjourned to the next sessions at the 
Instance & for the accommodation of resps.; & 
therefore where, an appeal having been so ad- 
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journed, the justices dismissed it at the next 
sessions because applt. had not given notice of 
his intention to prosecute it at those sessions, the 
ct. granted a mandamus to the justices to hear the 
same.—R. v. LinpsEY JJ. (1817), 6 M. & S. 379; 
105 EF. R. 1284. 


Annotation :—Refd. R. v. East Riding of Yorkshire JJ. (1834), 
3 Nev. & M. K. B. 93. 


1106. .1—Where an appeal is respited 
on payment of costs by resps., the order of the ct. 
made at that sessions is sufficient evidence, at the 
next sessions, that the parties were properly before 
the ct., so as to dispense with proof of notice of 
appeal.—R. v. HERTFORDSHIRE JJ. (1833), 4 
B. & Ad. 561; 1 Nev. & M. K, B. 331; 1 Nev. 
& M.M.C.90; 2L.J.M.C. 41; 110 BE. R. 566. 


Annotations :—Consd. R. v. Middlesex JJ. (1843), 2 Dowl. 
N. S. 719. Distd. R. v. Kssex JJ., 11895] 1 Q. B. 38. 
Consd. Rhondda Valley Brewerics Co. v. Pontypridd 
Assmt,. Coin., [1909] 1 K. B. 652. 


1107. Adjournment at request of appellant. | 
—After an appeal entered & respited, & notice 
of an intention to try at the second sessions, at 
which sessions the appeal is again respited at the 
instance of applt., applt. is not bound to give 
notice of his intention to try at the following 
sessions unless such notice be required by the 
rules of the particular sessions. In the absence 
of evidence of the existence of a rule requiring 
such notice the original notice of trial will be 
considered sufficient to entitle applt. to try his 
appeal at the third sessions.—R. v. WEST RIDING 
OF YORKSHIRE JJ. (1833), 5 B. & Ad. 667; 2 
Nev. & M. K. B. 390; 1 Nev. & M. M. C. 433; 3 


L. J. M. C. 21; 110 BE. R. 937. 

Annotations :—Distd. Rt. v. Monmouthshire JJ. (1835), 3 
Dowl. 306. Consd. RK. v. Middlesex JJ. (1843), 2 Dowl. 
N. S. 719. Expld. R. v. Montgomeryshire JJ. (1845), 
3 Dow. & L. 119. Refd. R. v. Derbyshire JJ. (1852), 
Bail Ct. Cas. 113; KR. v. Buckinghamshire JJ. (1854), 
18 Jur. 1079; RR. vw. Eyre (1857), 22 J. Pe. 37; RR. v. 
Pawlett (1873), L. R. 8 . B. 491. Mentd. hk. v. Hewes 
(1835), 5 L. JI. M.C. 45; RR. v. Sussex JJ. (1840), 9 Dowl. 
125; Erp. Hopwood (1850), 14 Jur. 812. 


.|—Where, after regular notice 
of appeal, the hearing is adjourned to the next 
sessions, on the application of applts., opposed 
by resps., a second notice for the next sessions, in 
strict compliance with a rule of sessions, requiring 
notice on all trials of appeal, & the like notice in 
the case of respited appeals, is unnecessary.— 
R. v. GLOUCESTERSHIRE JJ. (1835), 3 Dowl. 298 ; 
4L. J. M.C. 108. 

1109. ——- Adjournment on equal division of 
bench.|—-Where an appeal after hearing at one 
sessions, was respited until the following sessions, 
in consequence of an equal division of opinion on 
the bench as to the merits :—Held : no fresh notice 
of trial was necessary for the following sessions, 
although, in practice, the rule is otherwise, as to 
respited appeals.—R. v. BUCKINGHAMSHIRE JJ. 
(1825), 6 Dow. & Ry. K. B. 142; 3 Dow. & Ry, 
M. Cy, 238. 

Rules of practice at sessions.|—-See Sub- 
sect. 4, A., ante. 

1110. What amounts to—Notice of grounds of 
appeal.|—R.v. LINDSEY JJ. (1843), 1L. T. 0.8. 144. 











— 





G. The Hearing. 
See Quarter Sessions Act, 1848 (c. 45), ss. 3, 14. 
1111. Necessity to proceed to hearing.|—Where 
an appeal is lodged before the sessions & there be 
no proceedings upon it, & the sessions is not 
adjourned the appeal is entirely lost & the .Ct. of 
K. B. cannot grant a mandamus to the justices of 


-Under C.S. U. C. c. 114, an a peal from a conviction 
. ’ must be heard at the ct. 
is no power of adjournment.—ke McCUMBER & DOYLE (1867), 26 U. Cc. R. son eer 
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sessions to proceed thereon.—ANON,. (1725), Sess. 
Cas. K. B. 78; 93 E. R. 79. 

1112. Appellant not appearing—Duty of prose- 
cutor to move that conviction be: affirmed.|—A 
party was convicted before two magistrates under 
Frauds by Workmen Act, 1777 (c. 56), & gave 
notice of appeal, but did not enter into recog- 
nisances to prosecute the appeal & abide the judg- 
ment, & was therefore committed for want of 
entering into such recognisances. When sessions 
arrived, he did not proceed with the appeal, & 
the prosecutor did not move to affirm the con- 
viction. At the end of sessions he was discharged, 
the commitment for want of entering into the 
required recognisances being then satisfied :— 
Held: this ct. would not grant a mandamus to 
the convicting magistrates to issue their warrant 
against deft. upon the conviction, it being at 
best doubtful whether, under these circumstances, 
their jurisdiction was not altogether at an end. 

It seems that when deft. did not proceed with 
the appeal, the prosecutor ought to have moved 
sessions to affirm the conviction.—R. v. MIDDLE- 
sex JJ. (1836), 2 Har. & W. 222; 5 L. J. M. C. 
134. 

——— Appeal not heard at instance of 
respondent.|—(1) Under Frauds by Workmen 
Act, 1777 (c. 56), ss. 8, 20, the ct. of quarter 
sessions has no power to enter & hear an appeal 
at the instance of resp., although the party con- 
victed may have given notice of appeal, & entcred 
into a recognisance, upon failure of applt. to 
appear; nor has the ct. any power to give costs 
to resps. upon failure by the party convicted to 
enter & try. The only remedy for those costs is 
by estreating the recognisances. 

(2) Semble : where deft. has not been imprisoned 
before an appeal under that statute, upon his 
failing to support the appeal, the convicting 
justices may commit him to gaol to undergo his 
punishment.—R. v. BOLTON RECORDER (1844), 
2 Dow. & L. 510; 1 New Sess. Cas. 416; 14 L. J. 
nae 33; 4L. T. 0.8. 142; 9 J. P. 650; 9 Jur. 

1114. Respondent not appearing—Power of 
court to quash.|—(1) Where, upon an _ appeal 
against a summary conviction, the appeal is called 
on, and applt. appears, but no one appears for 
resp. sessions have power to quash the conviction 
with costs, as against the actual prosecutor. 

(2) Upon an appeal to quarter sessions against 
the conviction of applt., as a rogue & a vagabond 
under Vagrancy Act, 1924 (c. 83), sessions have 
power to give costs against the prosecutor; & the 
justices who have convicted applt., & who do not 
appear to support the conviction, are not the 
parties against whom an order for costs can be 
made.—R, v. PuURDEY (1864), 5 B. & S. 909; 5 
New Rep. 76; 34 L. J. M. C. 4; 11 L. T. 309; 
29 J. P. 132; 11 Jur. N.S. 153; 13 W. R. 75; 
122 E.R, 1069. 


Annotations :—As to (2) Refd. R. v. London JJ., [1895] 
1 Q. B. 616; KR. v. Kent JJ., [1896] 2 Q. Bo 1; KR. tv. 
Staffordshire JJ., & Longhurst (1898), 62 J. P. 741. 
Generally, eee Garnett v. Backhouse, Rolle v. Whyte 


(1868), L. R. 

1115. -]—Upon an appeal to quarter 
Sessions against the sentence of a convicting 
magistrate as being excessive, resp., prosecutor, 
failed to appear, & the justices quashed the con- 
viction :—Held: the justices were right; in 
accordance with the established practice at quarter 
Sessions, it was for resp. to begin & produce evi- 
dence of the facts. Without this evidence the 
justices could not modify the sentence. The only 
course open to them was to quash the conviction. 
—R. v. Surrey JJ. & Bexu, [1892] 2 Q. B. 719; 

J.—VOL. XXXIII. 
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61 L. J. M. C. 200; 67 L. T. 266; 56 J.P. 742; 

41 W. R. 79; 36 Sol. Jo. 713; 17 Cox, C. C. 547. 
1116. Proof of conviction—Variance between 

conviction & copy supplied to appellant.|—(1) 48 

Geo. 3, c. 74, s. 15, giving to the party grieved an 

appeal to the sessions against a conviction by 

justices of the peace for penalties incurred in 
respect of the duties on malt, & empowering 
sessions ‘‘ to hear & finally determine of & con- 
cerning the truth of the facts & merits of the case 
in question between the parties to such conviction 
respectively ’’ & after enabling sessions to amend 
defects of form, enacting, in the same clause, that 
no certiorari shall be allowed to sct aside the 
determination of the sessions; & providing that 
upon such appeal sessions shall re-hear, re-examine, 

& re-consider the truth of the facts and merits of 

the case, etc., & re-examine the same witnesses 

as before, & no other; does not preclude the 

Crown from removing the conviction, & the order 

of sessions quashing the same, by certiorari; & 

this ct. will take cognisance of a case reserved by 
sessions, accompanying the proceedings so 
removed. 

(2) Where sessions, upon proof that applt. had 
received from the clerk of the convicting magistrate 
a copy of his conviction, signed & sealed by such 
justices, purporting, on the face of it, to have been 
made upon the information of B. & C.; though 
such copy was drawn up on the back of the paper 
which contained the information of A., the true 
informer; B. & C. being only the witnesses who 
had been examined in support of the charge ; 
& though the same justices had returned to 
sessions to be filed of record a regular conviction 
of the same date, signed & sealed by them, on 
parchment ; stating it to have been made on the 
information of A., é& supported by the evidence of 
B. & C., according to the truth of the case; had 
quashed the latter conviction so returned by the 
justices, as being at variance with the minutes of 
the conviction delivered to applt., without entering 
into the merits of the case, upon a preliminary 
objection taken by applt.; this ct. quashed the 
order of sessions generally ; thereby setting up 
again the regular conviction ; considering that the 
variance arose from the mere mistake & irregu- 
larity of the justice’s clerk ; & that applt. was not 
really surprised by it, but had waived his appeal 
on the merits.—R. v. ALLEN’ (1812), 15 East, 
333 3 104 1. R. 870. 

Annotations :-—As to (1) Refd. R. v. Boultbee (1836), 4 Ad. 
& Kl. 498. As to (2) Refd. R. v. Cheshire JJ. (1833), 
2L.J.M.C.95; Chancy v. Payne (1841), 1 Q. B. 712. 
1117. ——— Defect in form.|—R. v. MIDDLESEX 

JJ., No. 1486, post. 

1118. Notice of appeal—Necessity for proof of.|— 
R. v. MIDDLESEX JJ., No. 1058, ante. 

1119. ——— Two notices given—Second notice 
bad—Appellant entitled to proceed on first.|— 
Upon the hearing of an appeal to quarter sessions 
under Summary Jurisdiction Act, 1879 (c. 49), 
it appeared that two notices of appeal had been 
given within the time limited by the Act, & applt. 
had elected to proceed upon the second, which was 
found to be bad for want of the prescribed recog- 
nisance :—Held: the first notice remained good, 
& applt. was entitled to proceed upon it after 
failing upon the second.—R. v. WOLVERHAMPTON 
RECORDER (1887), 35 W. R. 650, D. C. 


1120. Power of court to amend—Defective notice 
of appeal.|—R. v. SANDWICH RECORDER, No. 1538, 





Defect in order of magistrate.]— 
A magistrate, under 20 & 21 Vict. c. 83, made an 
order to destroy certain obscene books, but 
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omitted in the order to state that the publication 
of such libels was a misdemeanour & proper to be 
prosecuted. B., the owner of the books con- 
taining the libels, appealed to quarter sessions, & 
that ct. amended the order by stating that it 
was sufficiently implied by the order that the 
publication was a misdemeanour & proper to 
be prosecuted ; & the ct. of quarter sessions in its 
order contained a finding of its own, which included 
what was omitted in the original order. B. 
having moved to quash both orders :—Held: the 
ct. of quarter sessions had no power to amend the 
defect in the manner adopted by them, nor had 
the Q. B. Div. such power, inasmuch as the 
defect was matter of substance & not of form, & 
both orders were quashed accordingly.—R. v. 
BRADLAUGH (1878), 43 J, P. 125, D. C. 

1122. Right to begin— Respondent.|—R. v. 
SURREY JJ. & BELL, No. 1115, ante. 


H. Evidence. 

See Quarter Sessions Act, 1849 (c. 45), s. 3. 

1123. Parties not confined to evidence given 
before court below.|— Concessum that on the 
hearing of an appeal at quarter sessions against 
an order of justices, it is competent to either 
party to produce evidence in support of his case 
additional to that given before them.—R. v. HALL 
(1866), L. R. 1 Q. B. 682; 7B. & 8. 642; 35 
L. J. M. C. 251; 30 J. P. 629; 12 Jur. N.S. 892. 

1124. Power of court to quash conviction—With- 
out hearing evidence.|—(1) An order of quarter 
sessions quashing on appeal a conviction, stated 
on the face of the order that it was made ‘“ upon 
the said appeal coming on to be heard, & reading 
the said recited conviction, & hearing the allega- 
tions of counsel on both sides, & upon due proof 
& consideration of the premises”’ :—Held: this 
order was good on the face of it, & it was not 
necessary that quarter sessions should hear evi- 
dence before quashing the conviction; it is 
competent to them to do so where the statement 
of facts which the prosecuting counsel is prepared 
to prove does not disclose sufficient to sustain a 
conviction. Qu.: whether the Ct. of Q. B. 
can review an order of quarter sessions quashing 
a conviction solely on a point of form, contrary 
to 12 & 13 Vict. c. 92, s. 26. 

(2) If the justices at quarter sessions do any- 
thing maliciously & with a high hand, contrary 
to law, the proper remedy is by criminal informa- 
tion against them; &, further, I have no doubt 
that if such a case really existed, & it were brought 
to the notice of the Lord Chancellor, he would 
advise Her Majesty to remove such justices from 
their office (BLACKBURN, J.).—COLAM v. MANFIELD 
(1872), 26 L. T. 661; sub nom. R. v. Cotam, 36 
J.P. 660; 20 W. R. 331. 


I, Decision of Court. 

1125. Equal divisions of opinion.) —R. v. 
WaRDLE & Harron CoaL Co., Fx p. BuRRows 
(18098), 14 I. L. R. 424, D.C. 

1126. Chairman has no casting vote.]— 
On the hearing of an appeal at sessions, the 
justices, including the chairman, were equally 
divided, whereupon the chairman gave his casting 
vote for resps. Applts. having objected to this 
course on the following day of sessions, the ques- 
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tion was argued by counsel on both sides, & the 
justices, not being entirely the same as those who 
voted on the preceding day, determined to adhere 
to the previous decision. On a case reserye? 

Held: though the decision of the first C p,; Dear the 


ext 
of 


nullity, it did not clearly appear that t fry,’ © 

quent decision was not on the merits, & yor i 

the ct. refused to quash the order.—R. aial (1834), 
BURY (INHABITANTS) (1839), 10 Ad. & 1 yw " espited 
2 Per. & Dav. 471; 8L. J. M.C. 83; 3J... ebthe ct 

3 Jur. 1103; 113 E. R. 268. ai at the 
Annotation :—Refd. R. v. Gencral Assessment Sessions ye be fore 


Ryde, Rat. App. (1886-90) 268. 





1127. Withdrawal of one justice.]- ‘(ice of 
a publican, having been refused the pene Rs 
* -y Nev. 


his license, appealed to quarter sessions. 


justices heard the case, & were equally divided, 6. 
whereupon one of the justices withdrew in order sf 
that there might be a majority, & then the appeal qj 
was dismissed with costs. IE. then applied for a 

mandamus to hear, so that the decision might be t.] 
come to by a majority pursuant to 9 Geo. 4, c. 61, ce 
s. 9:—Held: 9 Geo. 4, c. 61, 8. ¥,did not apply at 


to quarter sessions; &, though at quarter sessions, 
in case of equality of votes, the usual course is to 4 
adjourn the hearing ; yet there is no rule of law tg 
compelling this course, &, if one justice withdraw,  ¢ 
the High Ct. will not interfere with any judgment 4 


entered by quarter sessions thereupon.—ke p. ig 
Evans, [1894] A. ©. 16; 63 L. J. M. C. 813; 70 5¢ 
L. T. 45; 58 J. P. 260; 10 T. L. R. 118; OR. ds 
82, H. L. a 
Annotations :—Folld. R. v. Wardle, ctc., JJ. & Harton 9 
Coal Co., Ex p. Burrows (1898), 14 T. L. R. 424. Refd. 3 
Kinnis v. Graves (1898), 67 L. J. Q. B. 583; KR. v. Leeds 
JJ., Ke p. Binns (1906), 95 L. T. 916; KR. v. Hertfordshire 
JJ., Hx p. Larsen, [1926] 1 K. B. 191. 3 
—— Respite of appeal.]—Sce Nos. 560, 1127, anle.  : 
), 
J. Powers of Court. 1), 
See Summary Jurisdiction Act, 1879 (c. 4' ia 
g. 31 (5). OWL 
1128. To review own decision.|—Where sess . 
have decided an appeal without any reserva’ ‘Ice 


they cannot, at a subsequent session, enter 

tinuance of the appeal, on the ground of 

having been committed onthe hearing, = 
ceed to re-hear the appeal. Having once *9 finally 
decided, they cannot, at a subsequent,’ session, 
review the decision.—Ilt. v. MIDDLE, eWICH (INn- 
HABITANTS) (1830), 9 l.. J. O. S. M.C.° °44, 

1129. Or adopt that of differ,,,ent court.|— 
A ct. of quarter sessions cannot, ev¢.on during the 
same sessions, judicially vary a dej,.vision already 
given, unless the ct. be composeo,d of the same 
justices who gave that decision 7, although a ct. 
can adopt, by a ministerial orde) fe, a decision given 
by act. differently constituted. ,’j. 

The assessment sessions, onyg July 7, 1886, made 
an order allowing an appe jal with costs. On 
July 20, 1886, the ct. beir 1g differently consti- 
tuted, the assessment sessi/hons varied the order of 
July 7 by directing that h’ oth parties to the appeal 
should bear their own / fcosts :—Held: the order 
of July 20 must be ,£ quashed.—R. v. GeneRAL 
ASSESSMENT Session’ 8 (1887), 51 J. P. Jo. 180: 
Ryde, Rat. App. (1/°386-90) 268. ‘ 

1130. Modificat},.on of conviction—Necessity for 
fresh warrant of } commitment.|—Pltf. was con- 
victed by a ct. of}, Summary jurisdiction & sentenced 
to a term of in;“prisonment with hard labour. He 
was taken tog'v prison under a warrant of com- 
mitment may le out by the magistrate, but released 
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pending an appeal to quarter sessions. The 
conviction was affirmed, but the sentence was 
altered. No fresh warrant of commitment was 
made out by the recorder at quarter sessions, but 
the original conviction by the magistrate was 
altered by the recorder in accordance with his 
sentence. Pitf. was then taken to prison, & the 
only documents handed to the governor of the 
prison were a copy of the original conviction by 
the magistrate as altered by the recorder & the 
original warrant of commitment by the magis- 
trate. He was detained in prison for some days, 
when the conviction was quashed upon other 
grounds & he was released. 

In an action for false imprisonment against 
the clerk of the peace of the borough & the governor 
of the prison for unlawfully imprisoning pltf. :— 
Held: the action could not be maintained against 
the clerk of the peace, as he was merely a minis- 
terial officer & his act was a ministerial act; but 
the action was maintainable against the governor, 
as he was not justified in receiving pltf. into 
custody & detaining him without a fresh warrant 
of commitment by the recorder, & the documents 
which the governor received were not equivalent 
to such warrant of commitment, & the governor 
was liable in damages to pltf.—DEMER v. Cook 
(1903), 88 L. T. 629; 19 T. L. R. 327; 47 Sol. Jo. 
368; 20 Cox, C. C. 444. 


k. The Order. 


1131. Form of—Reasons need not be stated.|—_ 


[On appeal] sessions need not set forth the reason 
of their judgment. 

If the sessions reverse the first order, & that 
being removed appears to be good, this ct. must 
intend it was reversed on the merits, & affirm the 
order of sessions. If the sessions reverse the first 
order, & that being removed, appears not to be 
good, we must intend it was reversed for form, 
& affirm the order of reversal (per CuR.).—SouTu 
CADBURY (INHABITANTS) v. BRADDON, SOMERSET 
(INHABITANTS) (1710), 2 Salk. 607; Sett. & Rem. 
3rd ed. 172; 91 E.R. 515. 


Annotation :—Refd. I. v. Saffron Walden, Essex (1713), 
Gilb. 55. 








.|—-Sessions quashing an order, 
not obliged to assign any reason.—R. v. CORNWALL 
JJ. (1767), 4 Burr. 2102; 98 E. R. 96. 

11383. Must adjudge.|—Order of sessions 
must adjudge, & not state the evidence only.— 
R. v. LUFFINGTON (INHABITANTS) (1744), 1 Wils. 
74; 95 E.R. 500. 

1134. ——— Must state sufficient to found juris- 
diction.|—An order of sessions must set forth facts 
sufficient to found a jurisdiction over the subject- 
matter, & no presumptions will be allowed to aid 
any deficiency in that respect. The ct., therefore, 
will not, since Poor Law Amendment Act, 1834 
(c. 76), 8. 47, which directs overseers to render 
quarterly accounts over which quarter sessions 
have no jurisdiction, presume in aid of an order 
dealing generally with ‘“ accounts,’’ that they are 
the annual accounts over which they have juris- 





Held: the quarter sessions could not 
convert the charge into one under 
C.8. U. C. oc. 93, 8. 25.—-McCKENNA ». 
POWELL (1870), 20 C. P. 394.—-CAN 
@ conviction, 
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to found Eteton. }—-R. (Mase v. 
LOUTH dds [1904] 2 t, R. 64.—IR. 
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11411. Confined to sessions that heard c. Appeal 


& determined appeal.}—Under 32 & 33 
Vict. c. 31, ss. 65, 74 (D.), the ct. of 
quarter sessions, at which an appeal 
, is heard, must determine, on quashing 
whether any & 
costs are to be paid, & when. 
therefore, the only order mado was, 
“ conviction quashed with costs ”’ :-— 
Held: no subsequent session of the ct. 
could interfere by wa 
of the order or other 

ILLAGH CORPN. (1879), 
44 U. C. R. 199.— CAN 


succesaful.| — The 
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diction under Poor Relief Act, 1744 (c. 38), etc., 
even though the order speaks of them as having 
been allowed by justices as required by that Act.— 
R. v. SPACKMAN (1841), 2 Q. B. 301; 1 Gal. & 
Dav. 619; 11 L. J. M. C. 15; 5 J. P. 782; 6 
Jur. 456; 114 EF. R. 118. 

Ao :—Apld. R. v. Buckinghamshire JJ. (1845); 9 


1135. Presumption in favour of validity.] — 
SouTH CADBURY (INHABITANTS) v. BRADDON, 
SOMERSET (INHABITANTS), No. 1131, ante. 

1136. .|—An order of quarter sessions, in 
a bastardy case, must state that the case has been 
transmitted from petty sessions. 

The facts necessary to the jurisdiction of quarter 
sessions should have appeared on the face of the 
order. Intendment is to be made in support of 
orders of justices when jurisdiction appears, but 
not before (LORD DENMAN, C.J.).—R. v. HARTLEY 
WINTNEY UNION GUARDIANS (1841), 1 Q. B. 677 ; 
1 Gal. & Dav. 732; 10 L. J. M.C. 1613; 118 E.R. 
1291. 

1137. Finality of.|—Order of sessions on appeal 
is final.—R. v. (1692), 12 Mod. Rep. 20; 88 


1138. J—R. v. HANDLEY, No. 1433, post. 


.|—See Bastrarpy, Vol. III., p. 390, Nos. 
287, 288. 














LL. Costs. 
(a) Diserction of Quarter Sessions. 


See, now, Summary Jurisdiction Acts, 1848 
(c. 43), s. 27, 1879 (c. 49), 8. 31 (5), Quarter Ses- 
sions Act, 1849 (c. 45), ss. 3, 5. 

1139. To refuse to reopen appeal—Except on 
payment of costs.|—Where an order of two justices 
is affirmed on appeal by quarter sessions, without 
hearing, owing to the absence of applt.’s attorney, 
& sessions refuse to re-open the appeal, except on 
terms of payment of full costs, this ct. will not 
interfere by mandamus.—R. v. LANCASHIRE JJ. 
(1888), 2 Jur. 468. 

1140. Refusal to award.|—R. v. NOTTINGHAM- 
SHIRE JJ., Ex p. PITNEY, No. 1472, post. 


(b) Jurisdiction of Quarter Sessions. 


1141. Confined to sessions that heard & deter- 
mined appeal.|—R. v. STAFFORDSHIRE JJ., No. 
1480, post. 

1142. Where appeal dismissed for want of juris- 
diction.|—An inhabitant of the parish of H. gave 
notice of appeal to quarter sessions against the 
allowance of the surveyor’s accounts. At sessions, 
the ct. dismissed the appeal for want of jurisdiction, 
under Highway Act, 1835 (c. 50), & ordered applt. 
to pay the costs:—Held: sessions had, under 
Quarter Sessions Act, 1849 (c. 45), s. 5, jurisdiction 
to order the payment of costs ; but, semble: they 
would have had no such jurisdiction under High- 
way Act, 1835 (c. 50).—R. v. Papwick (1858), 
8B. & B. 704; 27L.J.M.C.113; 30 L. T. O. 8, 
255; 22J.P.576; 4 Jur. N.S. 360; 6W.R. 224; 
120 BE. R. 262. 





of quarter sessions has no authority 
to order a person acquitted on appeal 
to pay any part of the costs of such 
appeal, or to convict him of an offence 
for disobeying such order.—R. vv, 
ORR (1854), 12 U. C. R. 57.—CAN, 


d. Appeal not determined on 
merits.}—Under 32 & 33 Vict. oc. 31, 
8 65, & 33 Vict. c. 27 (D.), the ct. of 
quartcr sessions has no power to award 
costs on discharging an appeal for 
want of proper notice of appeal, for 
the words ‘‘ shall hear & determine the 
matter of appeal’? mean, decide it 


DD 2 


what 
Where, 
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Sect. 1.—To quarter sessions: Sub-sect. 4, L. (b), 
(c), (d), (e) & (f).] 

1143. Jurisdiction to estreat recognisances. | 
—A recognisance which has been entered into by 
applt. after the expiration of the three days is 
not void, & the ct. of quarter sessions, although 
by reason of the recognisance being out of time 
it has no jurisdiction to hear the appeal, has 
jurisdiction to estreat the recognisance for non- 
payment of such costs as may have been awarded 
upon the dismissal of the appeal.—It. v. GLAMOR- 
GANSHIRE JJ. (1890), 24 Q. B. D. 675; 59 L. J. 
M.C. 150; 62 L. T. 730; 55 J, P. 39; 38 W. R. 
640; 17 Cox, C. C. 45, D.C. 


(c) To and Against Whom Awarded. 

1144. Against informer—Though not nominally 
party.|—Where upon an appeal sessions quash 
the conviction, they may under Quarter Sessions 
Act, 1849 (c. 45), s. 5, make an order upon the 
informant, for payment of applt.’s costs, although 
such informant is not nominally a party to the 
appeal.— WHITTINGTON v. SHEFFIELD JJ. (1860), 
24 J. P. 407. 

1145. —— |—By Quarter Sessions Act, 
1849 (c. 45), s. 5, quarter sessions may, upon an 
appeal, order & direct the party or parties against 
whom the same shall be decided to pay to the 
other party or parties such costs & charges as 
may to such ct. appear just & reasonable :—Held: 
under this provision, sessions upon quashing a 
conviction may order the informant to pay the 
costs, notwithstanding he is not nominally a 
party to the appeal; the nominal parties being 
the convicting justices.—R. v. Smitu (1860), 29 
L.J.M.C. 216; 21. T. 487; 8 W. R. 589. 
Annotations :—Consd. Rh. v. Purdey (1864), 5 B. & S. 909. 

Refd. R. v. Spokes, Er p. Buckley (1912), 28 T. L. R. 420. 

1146. .|—R. v. PURDEY, No. 1114, ante. 

1147. Against justices..—An information was 
laid by M., who was the surveyor of the local 
board of health of Carlisle, but without reference 
to his official position, against H., for the violation 
of a bye-law of such local board; & upon the 
hearing, the said H. was convicted & ordered to 
pay £7 10s. to the said local board for their costs. 
H. thereupon gave notice of appeal to the con- 
victing justices & to M. Both the justices & M. 
handed thcir notices over to the attorney for the 
said local board, & he conducted the defence on 
the behalf of such local board. The quarter 
sessions quashed the conviction with costs; & 
the clerk of the peace directing the costs to be paid 
by resps., the costs were taxed, & being unpaid, 
application was made to justices for a warrant 
against the goods of M. for the amount. Upon 
the order of quarter sessions being removed into 
this ct.:—Held: (1) it was bad in ordering the 
costs to be paid by resps., who were the convicting 
Justices, & M., for that it should have been made 
upon the local board, who were the parties appealed 
against ; (2) as the order was valid, except as to 
that part which related to costs, it should be 
quashed as to that part only.—lhi. v. DavIpsoN, 
os & MORLEY (1871), 24 L. T. 22; 35 J. P. 
Annotation :—As to (1) Refd. R. v. Goodall (1874), L. R. 9 

Q. B. 557. 

_ 1148. .|}— Where parties -convicted by 
Justices appeal to quarter sessions, & on doing 


_ merits.—Re MADDEN (1871 _ 
31 U. C. R. 333.— CAN, oan 

















676.—CAN 


e. -—.]—-Where an appeal to 
the sessions is dismissed without 
being heard & determined on the 


merits, there is no power to impose f. Form of—No 


costs.—R. v. “BECKER (1891), 20 O. R. 
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so are required by 34 & 85 Vict. c. 32, to give notice 
of appeal to these justices, this does not make the 
justices parties to the appeal, & if such justices 
do not take any part in the appeal as parties, or 
appear, quarter sessions cannot make an order on 
them to pay costs.—R. v. GOODALL (1874), L. R. 
9Q. B. 557; 48 L.J.M.C. 119; 38 J. P. 616. 

Annotations :—Refd. Mid. Ry. v. Edmonton Union (1893), 

70 L. T. 355; R.v. London JJ., [1895] 1 Q. 1. 616. 

1149. Acting bona fide.|—-R. v. WEST 
Ripine JJ. (1883), 47 J. P. Jo. 804. 

Appeals under Licensing Acts.] — Sce 
INTOXICATING Liquors, Vol. XXX., p. 64, Nos. 
492-495. 

1150. Against respondent—Though not appear- 
ing on appeal.|—Costs may be granted in a proper 
case against a resp., deft. before the Justices, even 
although he does not appear upon the appeal.— 
Usk URBAN Districr CoUNCIL v. MORTIMER 
(1903), 90 L. T. 25; 68 J. P. 38; 20 T. L. R. 96 
48 So]. Jo. 182; 2L. G. R. 135, D. C. 

Sse ca :-—Mentd. Bower v. Caistor R. D. C. (1911), 75 








To & against the Crown.|—-See CONSTITUTIONAL 
Law, Vol. XI., pp. 531, 533, Nos. 344, 367; 
REVENUE. 


(d) Form and Contents of Order. 


1151. Form of—‘*‘ Costs.’’?]|—At the hearing of 
@ respited appeal against a poor rate, the appeal 
was dismissed, on the non-appearance of applts., 
& sessions made the following order: ‘“ Surrey, 
to wit. At the general quarter sessions of the 
peace, holden at St. Mary, Newington, on ctc. 
Whereas, at the last general quarter sessions of the 
peace, holden in & for the county of Surrey, appeal 
was then made at this ct.’”’> The appeal was then 
recited, & the entry & respite thereof ‘' until the 
next general quarter sessions, to be holden in & 
for the county of Surrey.” It then ordered the 
appeal to be dismissed, & further “that said 
applts. do forthwith pay to said resps. the sum of 
£115 costs.’ On motion for a certiorari :—Held: 
the order was good, although no notice had been 
given that more than nominal costs would be 
asked for; it sufficiently showed that it was made 
at quarter sessions holden in & for the county of 
Surrey; & the term ‘costs’”’ showed, with 
sufficient certainty, that they were costs of the 
appeal.— LONDON & BRIGHTON Ry. Co. v. LONDON, 
BRIGHTON & SoutH Coast Ry. Co. (1848), 17 
L. J. M. C. 119; 12 Jur. 897; sub nom. Ex p. 
LONDON, BRIGHTON & SoutTu Coast Ky. Co., 
2 Saund. & C. 265; 3 New Mag. Cas. 12; 11 
L. T. O.S8.131; 12 J. P. Jo. 358. 

1152. Contents of—Payment to clerk of the 
Atala aie mistake in ordering costs to be paid 
directly to the party to the appeal instead of to the 
clerk of the peace, is not a defect of jurisdiction, 
but merely erroneous procedure; &, therefore, 
where such an order had becn made under an Act 
taking away the certiorari, the ct. refused to set 
it aside when brought before them by certiorari.— 
R. v. BINNEY (1853), 1 BH. & B. 810; 1C. L. R. 
236; 22 L. J. M. C. 127; 17 J. P. 440; 17 Jur. 
854; 118 EH. R. 640. 

Annotation :—Refd. R. v. Winder, [1900] 2 Q. B. 666. 

1153. .|—An appeal against a poor 
rate was at sessions referred under Quarter Ses- 
sions Act, 1849 (c. 45), which directs that the 








simply ordering costs of an appeal to 
be paid, without directing to whom 


they are to be paid, etc., under 32 & 
) a ba c. 31 ( v ace is A rae al 
. e DELANEY v. MACNABB : 
ayee named.J— ©, P, 563.—CAN. 


Qu. : whether an order of the sessions, 
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arbitrator’s award shall be entered as the judgment 
of the ct. of general or quarter sessions in the 
appeal. The award was subsequently entered 
as the judgment of the sessions, in its terms, which, 
after dismissing the appeal, confirming the assess- 
ment, & directing applt. to pay his own costs, 
were, that applt. ‘‘ pay to resps. their costs of 
the said appeal & of this reference.’’ The amount 
of the costs of resps. was duly ascertained & 
made part of the judgment. Subsequently the 
order of sessions founded on the award was 
removed into the Ct. of Q. B. by certiorari, to be 

enforced under Quarter Sessions Act, 1849 (c. 45), 

s.18. Arule nisi for quashing the writ of certiorari 

& order of sessions, having been obtained on the 

ground that under Quarter Sessions Act, 1849 

(c. 45), s. 5, the order ought in conformity with 

Justices Protection Act, 1848 (c. 44), s. 27, to have 

directed payment to be made to the clerk of the 

peace, & not to resps. :—Held: (1) as payment 
of costs to the party was authorised by Poor 

Relief Act, 1744 (c. 38), s. 4, the order of sessions 

was good, & had been rnghtly removed into this 

ct. for the purpose of being enforced under Quarter 

Sessions Act, 1849 (c. 45), 8.18; (2) in founding an 

application under the Quarter Sessions Act, 1849 

(c. 45), s. 18, ib was enough to show neglect to 

obey an order of sessions within a reasonable 

time; (8) Summary Jurisdiction Act, 1848 

(c. 43), s. 27, applied only to appeals against 

summary convictions & orders of justices men- 

tioned in that Act.—R. v. HuntTLEy (1854), 3 

KH. & B.172; 20. L. R. 246; 23 L. J. M. C. 106; 

22 L. T. O. 8. 273; 18 Jur. 745; 118 E.R. 1105; 

sub nom. Ex p. HUNTLY, 18 J. P. 520. 

Annotations :—As to (1) Reid. Gay v. Matthews (1863), 4 
ae Ege As to (3) Refd. R. v. Kly JJ. (1855), 20 
1154, .|—An order for costs made by 

the ct. of quarter sessions, under Quarter Sessions 

Act, 1849 (c. 45), s. 5, is rightly made, directing 

the unsuccessful party to pay the costs to the clerk 

of the peace to be by him paid over to the suc- 

cessful party.—Gay v. MATTHEWS (1863), 4 B. 

& S. 440; 2 New Rep. 371; 33 L. J. M. ©. 14; 

8 L. T. 674; 11 W. R. 922; 122 E.R. 524, Ex. Ch. 








(ce) When Appeal Abandoned. 


1155. Abandonment by respondents—Entry by 
appellants to recover costs.|—R. v. ToOWNSTAL 
(INHABITANTS), R. v. STAYLEY (INHABITANTS), 
No. 1080, ante. 

1156. Costs of appellant to notice of 
abandonment.]—Resps. in an appeal which had 
been entered & respited, served applts. with a 
notice that they had abandoned the order, on the 
ground of a defect in the examination, & that they 
intended to apply at the ensuing sessions to quash 
the order upon a special entry ‘‘ quashed, not upon 
the merits.”” They also offered to pay applts. 
all reasonable costs up to that time incurred by 
them, & all costs of maintenance ; & warned them 
that all future costs incurred by them in prose- 
cuting & trying the appeal, would be at their 
peril. Applts. applied at the ensuing sessions to 
have the appeal heard, & the peas Re quashed 
Senerally. Sessions quashed the order, with a 
Special entry in the form desired by resps., & 
allowed applits. their costs up to the time of the 
notice of the abandonment, & the costs of coming 
to sessions. Upon an application for a mandamus 
to the justices to enter continuances & hear the 
appeal :—Held: sessions had done right.—R. 
v. WEST RIDING OF YORKSHIRE JJ., PONTEFRACT 
v. THREW (1843), 8 J. P. 23. 
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(f) Taxation. 


1157. Taxation & adoption during same ses- 
sions.|—-The recorder at a municipal sessions may, 
on ordering costs, refer the taxation of the amount 
to an officer of the ct., but such taxation must be 
adopted by him during the continuance of the same 
sessions. An order for such costs, founded on a 
subsequent adoption, is invalid.—R. v. Lone 
(1841), 1 Q. B. 740; 1 Gal. & Dav. 367; 10 
L. J. M.C. 124; 6 Jur. 98; 113 B. R. 1314. 
Annotations :—Consd. Freeman v. Read (1860), 9 C. B. 

301. Apld. R. v. Winder, [1900] 2 Q. B. 666. 

It. v. Clark (1844), 8 Jur. 489; R. v. Belton (184 

J.P. 232; Read v. Freeman (1860), 3 L. T. 369. 

1158. -|—Quarter sessions have no power 
to make a general order for the costs of an appeal, 
though they may refer the taxation of the amount 
to their officers, provided they during the session 
adopt his decision, & incorporate it in the order. 
This rule is equally applicable, whether the ses- 
sions have a discretion to award costs or not.— 
SELLWooD v. Mount (1841), 1 Q. B. 726; 1 Gal. 
& Dav. 358; 10 L. J. M. C. 121; 6 Jur. 78; 113 
E. R. 13809. 

Annotations :—Consd. Freeman v. Read (1860), 9 C..B.N. 8. 
301. Refd. R v. Winder [1900] 2 Q. B. 666. Refd. R. 
v. Long (1841), 1 Q. B. 740; It. v. Belton (1848), 12 J. PB. 
232. Mentd. Lock v. Scllwood (1841), 1 Q. B. 736; R. 
v. Yorkshire West Riding JJ. (1843), 1 L. T. O. S. 317; 
Leary v. Patrick (1850), 15 Q. B. 266; R.v. Flintshire JJ. 
(1854), 2 C. L. Ik. 878. 

1159. .|— Order for costs by quarter ses- 
sions must be taxed & completed before sessions 
ended. 

Where a ct. of quarter sessions has confirmed a 
rate with costs, the taxation of such costs, after 
the end of the sessions is irregular, & an order for 
the payment of such taxed costs cannot be en- 
forced.—R. v. BUDDEN (1858), 30 L. J. O. S. 257; 
6W.R. 213; 22 J. P. Jo. 52. 

1160. Unless by consent of parties.| — 
Where it appears that the parties to an appeal 
have consented that costs of appeal shall be taxed 
by the clerk of the peace, this ct. will not inter- 
fere, though the order for payment of costs may 
not have been made until after that ct. of quarter 
sessions has ceased to exist.—R. v. SHREWSBURY & 
HEREFORD Ry. Co. (1855), 25 L. T. O. S. 65; 3 
W. R. 373. 

.4nnotutions :—Folld. Freeman v. Read (1860), 9 C. B. N.S. 
301. Apld. Wc pp. Watkins (1862),5 L. T. 605. Refd. 
Southampton Gas Light & Coko Co. v. Southampton 
Grdns. (1877), 25 W. R. 671. 

1161. — —.|—-Upon an application to 
justices to enforce payment of a highway rate 
pursuant to Quarter Sessions Act, 1849 (c. 45), 
s. 5, & Summary Jurisdiction Act, 1848 (c. 43), 
s. 27, notice of appeal was given under Highway 
Act, 1835 (c. 50), s. 105, & recognisances duly 
entered into. The appeal was entered, & upon 
the hearing the rate was confirmed, subject to a 
case: the clerk of the peace made a note in the 
minute book of the sessions, ‘‘ Costs agreed to 
be taxed out of ct.’?; the order of sessions was 
afterwards confirmed, & the costs were at a 
subsequent time taxed & allowed at £33 7s. 
Nothing was said at sessions about the costs; 
but, by a rule of sessions made in 1843, it was 
ordered that ‘‘the costs of every appeal tried 
should be taxed by the clerk of the peace during 
the same sessions, & be paid by the party against 
whom the ct. should decide such appeal, unless 
the ct. should then make any order to the con- 
trary ’’ :—Held: it was not competent to applt. 
under the circumstances to object that the taxation 
had taken place out of sessions, that having been 
brought about by his own consent.—FREEMAN v, 
READ (1860). 9 C. B. N.S. 301; 30 L. J. M. C. 


N.S. 
Refd. 
8), 12 
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Sect. 1.—To quarter sessions: Sub-sect. 4, L. (f) & 
(9); sub-sects. 5 & 6, A., B., C., D., E., F., G., 
4. & J. Sect. 2: Sub-sects. 1 & 2, A. & 
B. (a) & (6).] 


123; 142 E. R.118; sub nom. READ v. FREEMAN, 
3 L. T. 369; 25 J. P. 87; 7 Jur. N.S. 546; 
sub nom. REED v. FREEMAN, 9 W. R. 141. 
Annotation :—Reid. Southampton Gaslight & Coko Co. v. 

Southampton Grdns. (1877), 36 L. T. 548. 

1162. Attendance at taxation without 
protest.|-Where a party objects to an order of 
quarter sessions, on the ground that the amount of 
costs inserted in the order was ascertained by 
taxation after sessions had expired, he should 
protest against the taxation before the taxing 
officer; otherwise if he attends & proceeds with 
the taxation without protesting, he waives the 
objection.— Ez p. WATKINS (1862), 5 L. T. 605; 
26 J.P.71; 10 W. R. 249. 

Annotation :—Refd. ht. v. Hampshire JJ. (1864), 3 New 
Rep. 487. 

1163. —— Slight evidence of consent 
sufficient.|—-I think it right to say that the 
practice to tax out of sessions has become, I believe, 
s0 common that the slightest evidence of consent 
would induce me to hold that consent had been 
given (LORD HERSCHELL, C.).—MIDLAND Ry. Co. 
v. EDMONTON UNION, [1895] A. C. 485; 64 L. J. 
Q. B. 710; 72 L. T. 811; 607. P.68; 11 T. L. R. 
448; 11 h. 246, U. 1. 

Annotations :—Apld. R. v. Cumberland JJ. (1903), 68 J. P. 
153; R. v. Dixey, Hx p. Cobb & Castle (1911), Konst. 
& W. Rat. App. 323. Hetd. R. vw. Winder, [1900] 2 Q. B. 
666. Mentd. West Ham Union v. St. Matthew, Bethnal 
Green, [1896] A. C. 477; M. 8. & L. Ry. v. Doncaster 
Union Grdns., [1897] 1 Q. B. 117; Sharpington v. Fulbam 
Grdns., {1904] 2 Ch. 449; Chester Waterworks Co. v. 
Chestor Union Grdns. (1907), 96 L. T. 566. 

1164. Adoption at adjourned sessions.|— 
It is no objection to an order, that the amount 
of costs, having been in the meantime taxed by the 
clerk of the peace, was inserted in the order at an 
adjourned sessions, as the circumstances of the 














case warranted the conclusion that the parties. 


assented to such a course. Qu.: whether, 
without such consent, the adjourned sessions 
would have had jurisdiction to insert in the 
order of a matter heard at the original sessions.— 
R. v. MORTLOCK (1845), 7 Q. B. 459; 1 New Mag. 
Cas. 329; 2 New Sess. Cas. 108; 14 L. J. M. C. 
153; 5 L. T. 0.8. 149; 9 J.P. 454; 9 Jur. 621; 
115 E. R. 562. 


Annotations :—Apld. R. v.. Lambeth Highways Surveyors 
(1854), 3 C. L. R. 35. Refd. Ex pp. L. B. & S.C. R 
3 New Mag. Cas. 12; 
. BN. 8. 301. 
8 B. & S. 558; 
595. 


1165. .]|—If a ct. of quarter sessions on 
hearing an appeal direct costs to be given & 
adjourn the ct., it is sufficient to have the costs 
taxed by the clerk of the peace between the day 
of hearmg & the adjournment day, & on the 
adjournment day to draw up the order, inserting 
a direction to pay the amount of costs ascertained 
on the taxation.—R. v. HAMPSHIRE JJ. (1864), 
3 New Rep. 487; 383 L. J. M. C. 104; 9 L. T. 
730; 12 W. R. 441; sub nom. R. v. HAMPSHIRE 


JJ., Re THURLOW & NEWPORT PARISH OFFICERS, 
28 J. P. 151. 


1166. —— 
SON, No. 971, ante. 

1167, —— -|—On an appeal to quarter 
sessions, under 9 Geo. 4, c. 61, 8. 27, sessions in 
Oct. last dismissed the appeal with costs. After 
the ct. had risen a clerk in the office of the clerk 


Freeman v. lead (1860), 
Mentd. Bancroft v. Mitchell (1867), 
R. v. Speyer, R. v. Cassel, [1916] 1 K. B. 
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of the peace taxed the costs under protest of 
applt.’s attorney. Sessions had been adjourned, 
& before the day of adjournment the costs were 
certified, & the amount was inserted in the order 
of sessions. The order was removed into this ct. 
in Mar. for the purpose of enforcing it :—Held: 
the order of sessions purporting on the face of 
it to be drawn up by the ct. in the absence of any 
direct statement that it was not so drawn, will 
be presumed to have been rightly made; & there 
had been a sufficient adoption of the taxation by 
the adjourned sessions, although no mention of 
the amount was made in ct.—R. v. PHruuips, He 
PHitups & Farquuar JJ. (1873), 29 L. T. 100; 
37 J. P. 824. 


(g) Enforcement of Order for Payment. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 27; Quarter Sessions Act, 1849 (c. 45), s. 5. 

1168. Against public body—Without funds to 
pay.|— Where quarter sessions make an order giving 
successful applt. his costs, the course pointed out 
by Summary Jurisdiction Act, 1848 (c. 43), s. 27, 
& Quarter Sessions Act, 1849 (c. 45), s. 5, must be 
pursued, although resps., public comrs., say they 
have no funds out of which to pay the costs, & 
that they dispute the validity of the order. 

Where there was an appeal against a rate made 
by comrs. under a town improvement Act, & 
applt. succeeded, & sessions made an order for his 
costs, which resps. declined to pay, stating that 
they had no funds out of which to pay them, & 
that they should dispute the validity of the order, 
& no steps were taken under the sects., but applt. 
applied to this ct. for a rule for a mandamus 
commanding resps. to make a rate for the payment 
of such costs, the rule was refused.—AUSTIN v. 
a ee Comers. (1865), 29 
J. P. 760. 


SUB-SECT. 5.—REFERENCE TO ARBITRATION. 
See Part XV., post. 


SUB-SECT. 6.—PROCEDURE IN PARTICULAR CASES, 
A. Poor Law Cases. 
See Poon LAw. 


B. Rating Cases. 
See RATES & RATING. 


C. Highway Cases. 
See HIGHWAYS, Vol. XXVI., pp. 483-485, Nos. 
1950-1982. 
D. Licensing Cases. 


See INTOXICATING Liquors, Vol. XXX., pp. 
58-66, 103, 104, Nos. 441-514, 793-802. 


i. Lunacy Actions, 
See LUNATICS, pp. 262 et seq., ante. 


I’, Actions Under Public Health Acts. 
See PUBLIC HEALTH. 


G. Shipping Cases. 
See SHIPPING. 


H. Cases in regard to Commons and Rights of 
Common. 


ee Commons, Vol. XI., pp. 85-87, Nos. 1038- 
59. 


PART XIII. SECT. 1, SUB-SECT. 4.——L. (g). 
gs. Formal order condition precedent.}-—Re BOTHWELL & BURNSIDE (1900), 31 O. R. 695.—CAN. 


Part XIII.—AppreaLs From Courts or SUMMARY JURISDICTION. 


I. Actions in regard to Food and Drugs. 
See Foop & Druas, Vol. XXV., pp. 115, 122, 
140, Nos. 387, 489, 570. ' 


J. Revenue Cases. 
Sec REVENUE. 


SEcT. 2,—APPEAL TO HIGH COURT—CASE 
STAT 


SUB-SECT. 1.—IN GENERAL. 


See, generally, Summary Jurisdiction Act, 1857 
(c. 43); Summary Jurisdiction Act, 1879 (c. 49), 
s. 33. 

1169. Case now deemed to be stated under both 
Acts——Case stated under Summary Jurisdiction Act, 
1857 (c. 43).|—Justices stating a case under above 
Act may be taken to have stated it under all 
their powers, including those of Summary Juris- 
diction Act, 1879 (c. 49).—RocnpaLE BUILDING 
SocIETY v. ROCHDALE CORPN. (1886), 51 J. P. 
134; 2 T. L. BR. 397, D. C. 

1170. ——— Case stated under Summary Juris- 

diction Act, 1879 (c. 49).]—A special case, ex- 
pressed to have been stated under Summary 
Jurisdiction Act, 1857 (c. 43), only, was stated 
on the application of an informant, the informa- 
tion having been dismissed. An objection was 
taken that the appeal could not be heard, on the 
ground that the informant was not a person 
aggrieved within sect. 33 of above Act :—Held: 
having regard to sect. 33, sub-sect. 2 of above 
Act, the provisions of the two Acts as to stating 
cases must be read together, &, the informant 
being a party to the proceeding, the appeal could 
be heard. 
_ Qu.: whether a prosecutor after an acquittal 
18 a person aggrieved so as to be entitled to apply 
to the High Ct. under sect. 33 for an order requiring 
a case to be stated.—SToxkss v. MITcHESON, |1902] 
1K. B. 857; 71 L. J. K. B. 677; 86 L. T. 767; 
6 J. P. 615; 50 W. R. 553; 18 T. L. BR. 543; 
20 Cox, C. C. 254, D. C. 


SUB-SECT. 2,—Wuren Rigur or ArrKAL Exists. 
A. Person Aggrieved. 
. td Summary Jurisdiction Act, 1879 (c. 49), 
1171. Must be a party to proceedings—Tenant 
convicted under Metropolitan Streets Act, 1867 
(c. 134), s. 6—Landlord not “‘a person agegrieved.’’| 
—In the metropolis, a tenant of D. left a package 
on the pavement of a court (in the city), 141 feet 
long & 25 feet wide, with two foot pavements, & 
was charged under above sect., with leaving the 
package longer than necessary. D., the freeholder, 
contended that the ct. was private property for 
the sole use of the tenants, & was not a street. 
On the tenant being convicted :—Held: D. was 
not a ‘a person aggrieved,’’ & was not entitled 
to have a special case stated under Summary 


PART XIII. SECT. 2, SUB-SECT. 1. 


h. Whether decision of High Court 
final. }—To a declaration prohibition, 
deft. pleaded that pltf. had already 
taken the opinion of the Ct. of Q. B. 
we & special case stated by justices, on 
pis application, raising a question as 

hair “misdistion ; & that that ct. 

against him, affirming tho 


365.— R. 


jurisdiction of the justices. 
to this plea overruled.— DEVONSHIRE 
pyle v, Footr (1872), 7 1. R. Hq. 


PART XIII. SECT. 2, SUB-SECT. 2.-—A. 


k. Person pleading guilty.J—R. v 
se (1902), 5 Terr. L. Rh, & 
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Jurisdiction Act, 1879 (c. 49), s. 33.—DRaAPERs’ 
a ipa (1892), 57 J. P. 200; 9T. L. R. 
Annotation :—Retd. Foss v. Best (1906), 75 L. J. K. B. 575. 

1172. Information against party dismissed— 
Under Probation of Offenders Act, 1907 (c. 17).]— 
A person was charged under the Military Service 
Acts, 1916 & 1918, with failing to appear when 
called out to attend for military duty. He 
claimed that he came within the exception con- 
tained in those Acts in favour of ‘“‘ regular ministers 
of any religious denomination.’”’ The justices 
were not satisfied that he came within the excep- 
tion, & they found the offence proved but dis- 
missed the information under above Act, con- 
sidering it inexpedient to inflict any punishment : 
—RHeld: there had been a ‘ determination ’’ by 
the justices within Summary Jurisdiction Act, 
1879 (c. 49), s. 33, & the accused was entitled to 
appeal therefrom by way of case stated.—OATEN 
v. AUTY, [1919] 2 K. B. 278; 88 L. J. K. B. 1072 ; 
121 L. T. 215; 83 J. P. 173; 85 T. L. R. 441; 
63 Sol. Jo. 554; 17 L. G. R. 697; 26 Cox, C. C. 
443, D.C. 


See, now, Criminal Justice Act, 1925 (ec. 86), 
s. 7 (1). 
B. Conviction Order or Other Procecding. 
(a) Dismissal of Information. 
See, now, Summary Jurisdiction Act, 1879 
(c. 49), 8. 33. 


1173. Whether appeal lies.|.—Davys v. Doua- 
LAS, No. 1311, post. 

1174. .|—B. was apprehended by W., a 
constable, & brought before a justice, who dis- 
charged B. at once on the ground that he had been 
illegally apprehended. W. then applied for a 
case to be stated under Summary Jurisdiction 
Act, 1857 (c. 43) :—Held: as the matter was ended 
by the discharge of B., the magistrate had no 
power to state a case, there having been no deter- 
mination of an information, & there being no 
party any longer interested in the result of the 
case.-—-WILLIAMSON v. BILBoRovalt (1864), 28 
J. P. 745. 

1175. 
ante. 








.|—STOKES v. MitcHEsON, No. 1170, 


Dismissal of purely criminal charge.|— 
See Sub-sect. 2, B. (6), post. 





Dismissal of Criminal Charye. 

1176. Whether appeal lies—On _ refusal to 
commit.!—(1) The ct. has no jurisdiction to hear 
an appeal against a decision of justices by way of 
case stated unless applt. has given resp. notice in 
writing of the appeal together with a copy of the 
case as required by Summary Jurisdiction Act, 
1857 (c. 43), s. 2, & this is so although applt. 
has been unable to serve resp., having failed to find 
him notwithstanding every effort to do so. 

(2) Semble: justices have no power to state a 
case under Summary Jurisdiction Act, 1879 (c. 49), 
s. 88, where they have dismissed an information 
for felony & declined to commit the person charged 
for trial.—-Foss v. Brest, [1906] 2 K. B. 105; 75 


Demurrer PART XIII. a a SUB-SECT. 2.— 
« (&). 


1173 i. Whether appeal lics.J)—Held : 
there was no appeal in wu cause which 
the justices had pronounced too 
insignificant to occupy their attention 
& to which the production of the 
certificate of the justices would have 
been a complete answer.— CHESLEY 


369.— 


408 


Sect. 2.—Appeal to High Court—Case stated: Sub- 
sect. 2, B. (b), C., D., BE. & F ; sub-sect. 3, 
A. & B.| 


Iu. J. K. B. 575; 905 L. T. 127; 70 J. P. 883; 22 

T. L. R. 542; 21 Cox, C. C. 226, D.C. 

Annotations :—ds to (1) N.F, Wills v. McSherry, (1913] 1 
K. 8B. 20. Distd. Godman v. Crafton, [1914] 3 K. B. 803. 
Refd. Verney v. Fletcher (1909), 73 J. P. 131; Hollidge 
v. Ruislip-Northwood U. D. C. (1912), 77 J. P. 126. 
As to (2) Distd. R. v. Allen, [1912] 1 K. B, 365. 

1177. Order of to costs under Costs in 
Criminal Cases Act, 1908 (c. 15), s. 6 (3).|— Where 
justices acting as examining justices under above 
sub-sect. dismiss a charge against a person for an 
indictable offence, not dealt with summarily, & 
order the prosecutor to pay the costs of the defence 
on the ground that in their opinion the charge was 
not made in good faith, they have power to state 
a& special case for the opinion of the High Ct., &, 
if they refuse to do so, the ct. has jurisdiction to 
order them to state a case.—R. v. ALLEN, [1912] 
1K. B. 365; 81 L. 3. K. B. 2583 sub nom. R. v. 
ALLEN, Ha pp. HARDMAN, 106 L. TI’. 101; 76 J. P. 
95; 28 T. L. R. 145; 22 Cox, C. C. 669, D.C. 

1178. --— Dismissal under Probation of 
Offenders Act, 1907 (c. 17) —-‘‘ Accused an 
pi ae person.’?]—OATEN v. AuUTY, No. 1172, 
ante, 








C. Court of Summary Jurisdiction. 

1179. When justices form a court of summary 
jurisdiction—Justices acting under private Act.|— 
LEICESTER BOROUGH (DEPUTIES OF FREEMEN) v. 
Hewitt, No. 1185, post. 

|\—See Courts, Vol. XVI., p. 99, Nos. 
6-14; Distress, Vol. XVIII., pp. 398, 399, 415, 





422, Nos. 1389-1397, 1546-1550, 1603-1605 ; 
INTOXICATING LIQUORS, Vol. XXX., p. 69, Nos. 
546-548 ; Lunatics, p. 257, No. 176, ante; 


PuBLIC HEALTH; RATES & RATING; THEATRES. 
Justices acting as examining justices in indictable 
cases.|— Sre Sub-sect. 2, B. (b), ante. 
Cases under Summary Jurisdiction, Married 
Women Act, 1895 (c. 39).|—_Scee HUSBAND & WIFE, 
Vol. XXVIT., pp. 568, 569, Nos. 6270-6272. 


D, Matters of Jurisdiction. 

See, now, Summary Jurisdiction Act, 
(c. 49), s. 83. 

1180. Want of jurisdiction—Justices declining 
to hear case.|—Rt. v. West Ripina JJ. (1806), 
6B. & S. 802; 122 K. R. 18893 sub nom. R. v. 
Rawson, 15 L. T. 179; 3143. P. 564. 

1181. Justices hearing case.|—In a pro- 
ceeding for a penalty under Contagious Diseases 
(Animals) Act, 1869 (c. 70), before the justices 
for the county of Pembroke, against the master of 
a vessel for having carried sheep on board such 
vessel without having the places used for such 
sheep divided into pens, as required by the Animals 
Order of 1875, it was proved that the vessel brought 
the sheep from Ireland to New Milford, in Milford 
Haven, which is in the body of the county of 
Pembroke, & that the vessel arrived there without 
having the places on board for the sheep divided 
as required by the order. On these facts the jus- 
tices determined that they had no jurisdiction to 


1879 





PART XIII. SECT, 2, SUB-SECT. 2.—F. ec. 
1. Whether right of appeal excluded theroof.—R. v. 
—Right given by Imperial statute— B.C. R., 
Hoee of subsequent Dominion statute. }— 
20 & 21 Vict. c. 43 (Imp.), giving the 
powcr to a magistrate exercising 
summary jurisdiction under Jervis’ 
Act, to state a case for the opinion of 
the Superior Ct., is not provided for 
or inconsistent with Can. Stat. 37 Vict. 





42, & is not blac by sect. 7 
pt. 1, 147.—CAN. 


m. Question involving validity of 
statute.}—A case can be stated by a 
justico under 52 Vict. c. 15, s. 5 (O), 
for the judgment of the ct. of appeal, 
only when the constitutional validity 
of the statute under which he had acted 
is called in question.—R. v. EDWARDS, oO. 


MAGISTRATES, 


convict the master :—Held: (1) the justices had 
jurisdiction as the offence continued, so as to be in 
Pembrokeshire within the jurisdiction of the 
justices, when the vessel arrived at New Milford 
with the sheep without pens, as required by the 
order; (2) though Contagious Discases (Animals) 
Act, 1869 (c. 70), s. 108, gives a power of appealing 
from the justices to the quarter sessions it does not 
deprive a party of the right to have a case stated 
for the opinion of the superior ct., under Summary 
Jurisdiction Act, 1857 (c. 43); (3) the justices 
having necessarily heard the case before they 
determined that they had no jurisdiction, the 
opinion of the ct. was properly applied for on a 
case under Summary Jurisdiction Act, 1857 (c. 43), 
instead of on an application for a mandamus to 
the justices to hear.—Muir v. Hore (1877), 47 
L. J.M.C.17; 871. T. 315; 41 J. P. 471, D.C. 


E. Where Magistrates’ Order Discretionary. 

1182. General rule.|—(1) The power of justices 
to grant or refuse an order enabling a local autho- 
rity to enter lands under Public Health Act, 1875 
(c. 55), s. 805, is wholly discretionary, their 
decision being, therefore, final. 

Pitf. applied to the justices under Public Health 
Act, 1875 (c. 55), s. 305, for an order authorising 
them, as the local authority, to enter upon certain 
lands of deft. for the purposes of the Act. The 
application was dismissed, but the justices stated 
a case under Summary Jurisdiction Act, 1857 
(c. 43), s. 2, for the opinion of this ct. :—Held: 
(2) the justices had no power to state a case, as 
this was not the determination of a complaint 
within Summary Jurisdiction Act, 1857 (c. 43), 
s.2; (3) on a case being stated, resp. was entitled 
to his costs of opposing it, as without jurisdiction. 
—Diss URBAN SANITARY AUTHORITY v. ALDRICH 
(1877), 2 Q. B. D. 179; 46 L. J. M. C. 183; 36 
L. T. 6633; 41 J. P. 549, D.C. 


F. Effect of Other Statutes. 

1183. Whether right of appeal excluded—Appeal 
given to quarter sessions.|—The power of appeal 
to the quarter sessions given by 20 & 21 Vict. c. 83, 
does not take away the jurisdiction of the magis- 
trate under Summary Jurisdiction Act, 1857 
(c. 43), to state a case under that Act for the 
opinion of one of the superior cts. on a point of 
law arising under 20 & 21 Vict. c. 83.—STEELE v. 
BRANNAN (1872), L. R.7C. P. 2613; 41 L. 5. M. C. 
85; 26L. T. 509; 367. P. 360; 20 W. R. 607. 

1184, —-— |—MvIn v. HORE, No. 1181, ante. 

1185. ——— Justices’ decision made final & con- 
clusive—By Act passed before Summary Jurisdic- 
tion Act, 1879 (c. 49).!—By a private Act of 1845, 
provision was made for allotments to be held by the 
deputies of the freemen in trust for freemen, 
or their widows, resident within the borough. 
Application had to be made to the deputies for any 
such allotment, & any person aggrieved with their 
decision could appeal to the justices, of the borough 
in petty or special sessions, whose determination 
was ‘‘to be final & conclusive, & not removable 
by certiorari, or any other writ or process what- 
soever, into any of Her Majesty’s cts. of record.” 





Rr. 


. LYNCH (1892), 19 A. R. 706-- 
Pow (1880), 1 CAN. 


re 





n. J—A case can 

stated by a justice of the peace under 
hk. 8. O. 1897, c. 91, 8. 5, for the judg- 
ment of the ct. of ap eal only when the 
constitutional validity of a statute is 
involved.—R. v. Toronto Ry. Co. 
(1899), 26 A. R. 491.—CAN. 


Justices’ decision made 
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By Leicester Extension Act, 1891, the borough 
had been enlarged to include certain afeas called 
‘“the added areas.’’ Appct., a freeman of the 
borough, & resident in one of the added areas, 
applied to the deputies for an allotment, but his 
application was refused on the ground that he 
was not resident within the borough as con- 
stituted at the time of the enactment of the Act 
of 1845. He appealed to the justices, who granted 
his application, but at the request of the deputies 
they stated a case under Summary Jurisdiction 
Act, 1879 (c. 49), s. 33 :—Held: as by Interpre- 
tation Act, 1889 (c. 63), 8. 13, the words ‘‘ ct. of 
summary jurisdiction’ includes justices sitting 
under any Acts other than the Summary Juris- 
diction Acts, the justices here formed a ct. of 
summary jurisdiction from which an appeal lay 
by a case stated under Summary Jurisdiction Act, 
1879 (c. 49), 8. 33.—LEICESTER BoRouUGH (DEPUTIES 
OF FREEMEN) v. HEWITT? (1893), 62 L. J. M. C. 51; 
68 L. T. 2013; 575. P. 344; 5 RR. 211, D.C. 

Metropolitan Building Acts.] — See 
METROPOLIS. 

Metropolitan Management Acts.| 
See METROPOLIS. 

Public Health Acts.|—See PuBLIic 


Merchant Shipping Act, 1894 (c. 60). 
Sce SHIPPING. 

Friendly Societies Act, 1858 (c. 101).]. 
See FRIENDLY SOCIETIES, Vol. XXV., p. 326, 
Nos. 275, 276. 


LIEALTH. 


SUB-SECT. 3.—DutTy or JUSTICES. 
A. In General. 

See Summary Jurisdiction Act, 1857 (c. 43). 

1186. Whether objection must be formally 
taken—Matter going to root of jurisdiction.|— 
A magistrate cannot refuse to state a case on the 
ground that an objection has not becn formally 
brought. to his notice, where the objection is of 
such a kind as goes to the root of the whole matters 
before him for adjudication, & one, therefore, which 
he must be presumed to have known.—E« p. 
MARKHAM (1869), 21 L. I. 748; 34 J. P. 150; 
18 W. R. 258. 

1187. Discretion of justice.|—Appct. was called 
upon on June 26, 1909, at the instance of the chief 
constable of Liverpool, to show cause why he 
should not be ordered to find sureties to keep the 
peace & to be of good behaviour. The informa- 
tion of the chicf constable stated that appct. had 
informed him that he intended to lead a parade of 
his Bible class through certain streets of Liverpool 
on Sunday, June 27, & that the chief constable 
apprehended & believed that if appct. did so the 
natural consequence would be a breach of the 
peace, riot, & disorder. Upon appct. undertaking 
at the hearing not to hold a procession on Sunday, 
June 27, he was released on bail. At the adjourned 
hearing on July 1, the chief constable expressed 
his willingness to withdraw the proceedings as the 
proposed object had been attained—viz. the 
prevention of the procession on June 27, but the 
magistrate refused to allow this unless appct. would 
enter into his own recognisances to keep the 
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peace & to be of good behaviour, & he made an 
order accordingly, or, in the alternative, that 
appct. should go to prison for four months. Appct. 
refused to enter into the recognisances. A rule 
nisi having been obtained calling upon the magis- 
trate to show cause why he should not state a 
case, the magistrate filed an affidavit in which he 
stated that appct. had been twice previously 
directed to find sureties to keep the peace, that 
serious sectarian riots had taken place in Liverpool 
on June 5 & 20 in connection with processions of 
appct.’s Bible class, that the chief constable had 
reasonable grounds for anticipating a breach of 
the peace if the procession had taken place on 
June 27, that a few days previously appct. had, 
in addressing a mecting, used insulting language 
with reference to Roman Catholics, that between 
the date of granting the warrant against appct. 
& his decision he had had to hear charges against 
numbers of rioters animated by sectarian ani- 
mosities, & that he could not use any discretion 
in favour of a person who had acted as appct. 
had done :—Held: the rule nisi must be dis- 
charged ; the magistrate had ample grounds for 
saying that he would not be satisfied with any- 
thing less than appct. entering into his recognisances 
to be of good behaviour; & he was justified in 
refusing to state a case; even although the day 
of the intended parade had passed, the magistrate 
had, in the circumstances of the case, jurisdiction 
to make such an order.—Rh. v. LITTLE & DUNNING, 
Ex p. Wise (1909), 101 L. T. 859; 74 J. PP. 7; 
26 T. L. R. 8; 22 Cox, C. C. 225, D.C. 


_ B. Point of Law Involved. 

See, generally, Summary Jurisdiction Act, 1857 
(c. 43), s. 4; Summary Jurisdiction Act, 1879 
(c. 49), s. 33. 

1188. Justices bound to state a case.!—GREEN 
v. PENSAM (1858), 22 J. P. Jo. 737. 

1189. —-—.]|—-Justices under Summary Juris- 
diction Act, 1857 (c. 48), are not bound to state & 
sign a case on demand, unless they think it involves 
some doubtful or difficult point of law.—CrIck v. 
Crick (1858), 6 W. R. 594; 22 J. P. Jo. 368. 








1190. ——.|--R. v. WaTrson JJ. (1884), 48 
J.P. Jo. 149, D. ©. 

1191. -——.]—- ht. v. PRIESTLEY (1885), 49 J. P. 
Jo. 148, D. 

1192. .|—A police magistrate, acting under 
Metropolis Management Act, 1855 (c. 120), 


gs. 129, decided that certain ashes from the furnaces 
of an hotel were not ‘‘ refuse of trade ’’ within the 
sect., & declined to state a case on the ground that 
the decision was ‘ final & conclusive ” & no point 
of law arose :—Held: in the circumstances, there 
was a question of law upon the construction of 
sect. 129, & the magistrate was not entitled to 

refuse to state a case.—K. v. BRIDGE (1890), 24 

Q. B. D. 609; 59 L. J. M. C. 49; 62 L. T. 297; 

54 J. P. 629; 38 W. R. 464; 17 Cox, C. C. 66, 

D.C, 

Annotations :—Apld. Goodwin v. Sheffield Corpn., [1902] 
1K. B. 629. Consd. Kydd». Liverpool Watch Committee, 
[1907; 2K, B. 591. Distd. Westminster Corpn. v. Gordon 
Hotels, [1907] 1 K. B. 910; Wills v. McSherry, [1914] 
1 K. LB. 616. Refd. Manchester Profiteering Coinmittee 
v. Samuel (1920), 89 L. J. K. B. 684. 

1193. What amounts to point of law—Decision 
founded on decision of High Court from which no 


(907) 7498 WS an McNutr _—s(Aita.), (1922] 2 W. W. R. 166; 69 PART XIII. SECT. 2, SUB-SECT. 3.—B. 

)s e s. R. 180.—CAN., D. L. Nn. 251 > 37 Can, Crim. Cas. 298. 1188i. Justices bound to state a case. ]— 

e ——.;—There is no ~—CAN. R. v. LEE WING Kin@ (Ont.) (1922), 
po tnonty which enables a magistrate q. —— Conviction for keeping 37 Can. Crim. Cas. 16.—CAN. 

0 state a case for the opinion of the disorderly house.J}—R. v. DAVIDSON r. What amounts to point of law.]} 


ct. in prosecutions under Liquor Act 
apsanal for offences in respect of which 
ero is no appeal.— R.. v. MACDONALD CAN. 


(Alta.), [1917] 2 W. W. R. 718; 35 
D.L. RR. 94; 28 Can. Crim. Cas. 56.— 


—Where justices in petty sessions 
decide that complainant being a 
known agent may sue for a debt duc 


410 MAGISTRATES. 
Sect. 2.—Appeal to High SA aa sa al ear Ae : a G v. SHEIL (1884), 50 L. T. 590; 
t. 3, B., G5 D., E. & es s -sect. 9 . o ry 9 ° ° 
(a) 1201. ——.]—Ezx p. HAWKE (1894), 10 T. L. R. 
667, D. C. 
appeal lies.|—A magistrate ought not to be ordered 1202 J—Resps. F. & B., were charged 


to state a case, upon the ground that his decision 
was erroneous in point of law, when he has decided 
in accordance with a previous decision of the 
Q. B. Div. upon the same point from which there 
was no right of appeal.—R. v. SHreni (1900), 82 
L. T. 587; 16 T. L. R. 349; 19 Cox, C, C. 507, 
C. A. 

«{nnotation :—Mentd. Dicksce v. Hoskins (1901), 85 L.T. 205. 


C. Question of Fact Involved. 

See, generally, Summary Jurisdiction Act, 1857 
(c. 48), s. 43 Summary Jurisdiction Act, 1879 
(c. 49), s. 33. 

1194. Justices should refuse to state case.|— 
CRICK v. CRICK, No. 1189, ante. 

1195. |—-The ct. will not entertain an 
appeal from a decision of a magistrate, under 
Summary Jurisdiction Act, 1857 (c. 43), upon a 
question of fact.—NEWMAN v. BAKER (1860), 8 


C. B. N.S. 200; 141 EH. R. 1142. 
Annotation :-—-Reftd. Shicl v. Sunderland Corpn. (1861), 6 
H.& N. 796. 


1196. .|—A. was committed by the justices 
for deserting his wife & family. It appeared that 
they had been known as man & wife for twenty 
years, & their daughter, aged thirty-seven, said 
she had always looked upon them as married ; 
he had compromised a previous charge of the same 
nature by agreeing to pay 58s. a week. In 1858 
A. was married to another woman, was charged 
with bigamy & discharged. On the hearing of the 
charge of desertion, it was contended that there 
was no proof of deft.’s marriage; it was then 
proposed to call the woman, but he objected to 
this on the ground that her evidence was not 
admissible. The justices committed A., & refused 
to grant a case for the opinion of this court :— 
Held: they had well determined.—R. v. YEo- 
MANS (1860), 1 L. T. 369; 24 J. P. 149. 

1197. ——.]—Justices are not bound to state a 
case under Summary Jurisdiction Act, 1857 (c. 43), 
when the application discloses no point on which a 
case ought to be granted.—R. v. IUTLANDSHIRE 
JJ. (1866), 138 L. T. 722. 














1198. .|— Re BASINGSTOKE SCHOOL (1877), 
41 J. P. Jo. 118, D.C. 

1199. -|—R. v. WELBY (1883), 47 J. P. Jo. 
405, D. C. 

1200. .|—The G. road was a lane 340 feet 





long; there were no buildings on either side of 
it, except four houses at one part of it, & the land 
was bounded on the north & south by back 
gardens & the backs & sides of houses. In pro- 
ceedings taken by the Fulham Board of Works 
for the paving of the lane as a ‘‘ new street ”’ 
within the meaning of Metropolis Management 
Acts, the magistrate held that the lane was not a 
“street ’’ within the above Acts, & refused to 
state a case under Summary Jurisdiction Act, 
1857 (c. 43), as he considered the question one of 
fact :—Held: the question whether the lane was 
a “‘ street’ or not was a question of fact & not of 
aw, & the magistrate could not be compelled to 








to his principal such a decision is one 
which involves an important question 
or pimelple of law within Justices Act, 
1898, 8. 2.—BEVAN v. MoorRE (1899), 
24 V. L. R. 634, 792.—AUS. 


1194 ii. 
FOOT, Mac. 10 
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aoe a uate should ee to state 
sé.|—RK. v. TAYLOR, Ex pvp. Lewis 
(1879),5 V. L. BR. (L.) 108. AUS, 


When 
should state s 


i. ——.}—RITcnHig v. PROUD- 
98.—N.Z. 


PART XIII. SECT, 2, SUB-SECT. 3.—-D. 


1204 i. Justices ma 
case—Necessity to 

giving a certificate under Justices 

of the Peace Act, 1908, s. 294, a justice 

poe that 

opinion that.the application is merely 


with wilfully & falsely pretending to be respectively 
doctors of medicine, contrary to Medical Act, 
1858 (c. 90), s. 40. In F.’s case, the only proof of 
the charge offered was a copy of the Medical 
Register for the year, in which her name did not 
appear, & the evidence of the informant, a retired 
doctor of medicine, to whom she gave a medical 
certificate signed with the letters M.D. after her 
name. She had a degree of M.D., of the Uni- 
versity of Zurich, 1877, in respect of which she 
had at one time been registered. In B.’s case, the 
only proof was a copy of the Medical Register 
for the year, in which B.’s name did not appear, & 
the evidence of the same informant, who had 
twice consulted B. & received from him, for pay- 
ment, medical advice & medicine, & an unsigned 
certificate. In B.’s handbills, & on the window 
blinds of his place of business, he was described 
as ‘‘ Dr. B., M.D., U.S.A.,” & in his consulting room 
was hung up what purported to be a diploma of 
some American university. The magistrate dis- 
missed the summons in either case, on the ground 
that there was no proof of any wilful & false 
pretence :—Held: the magistrate could not be 
called upon to state a case, as his determination 
had proceeded solely on a question of fact.— 
ht. v. LEwis & FrickuHart, R. v. LEwis & BRIDG- 
WATER (1896), 60 J. P. 392, 433; 12 T. L, R. 415 ; 
40 Sol. Jo. 515, D.C. 

1203. -——.]—A railway co. acquired a piece 
of land solely for the purpose of their railway & 
works, but for the time it was used as garden 
ground for which the railway co. received rent. 
the justices found as a fact that the land was not 
used by the railway co. solely or in any way or 
at all as a part of their railway or works, & that 
therefore the co. were not entitled to the exemp- 
tion provided by 55 & 56 Vict. c. 57, 8. 22 :— 
Held: this was a question of fact on which there 
was evidence for the justices, & the ct. would not 
grant a writ of mandamus for them to state a 
case.—R. v. JONES & BARRY URBAN DISTRICT 
CoUNCIL, Kx p. MEIN (1907), 96 L. T. 723; 71 
J.P. 326; 51. G. BR. 722, D.C. 

See, also, Sub-sect. 6, B. & C., post. 


D. Application Frivolous. 


See Summary Jurisdiction Act, 1857 (c. 43), 8. 4. 

1204. Justices may refuse to state a case— 
Necessity to give certificate.|—Sect. 4 [20 & 21 
Vict. c. 43] provides that if the justices be of 
opinion that the application is merely frivolous, 
but not otherwise, they may refuse to state a 
case, & shall, on the request of applt., sign & 
deliver to him. a certificate of such refusal. In 
this case the justices were in this dilemma—they 
ought either to have stated a case or to have given 
a certificate that the point was frivolous (RiIpD- 
LEY, J.).—RH. v. BELL, Etc. JJ., Hx p. FLINN & 
Sons (1899), 15 T. L. R. 487, D. C.; subsequent 
proceedings, sub nom. x p. FLINN & Sons (NO. 2), 
[1899] 2 Q. B. 607, D.C. 


frivolous & that ho refuses to state wu 
case on that ground.—KERRIGAN v. 
oe (1914), 34 N.Z4. LL. X. 6038. 


t. jJ-—The only power a 
magistrate has to refuse to state a case 
is that conferred by Justices Act, s. 103. 
Under that section he may refuse if, in 
his opinion, the application is frivolous. 


e 





refuse to state a 
ve certificate. )}— 


he is of 


Part XIII.—Apprats rrom Courts or SUMMARY JURISDICTION. 


E. Application by Attorney-General, 

See Summary Jurisdiction Act, 1857 (c. 48), s. 4. 
_ 1205. Justices bound to state a case.]|—S. was 
isummoned at the instance of an officer of the 
Inland Revenue to recover a penalty imposed by 
Medicines Stamp Act, 1812 (c. 150), 8. 2, in respect 
of the sale unstamped of a box of lozenges called 
‘Pure Gum Pastilles,’’ when the justices dis- 
missed the summons. On an application to them 
to state & sign a case for the opinion of the High 
Ct., the justices refused on the ground that the 
application was frivolous under Summary Juris- 
diction Act, 1857 (c. 43), s. 4. Subsequently, 
on motion being made on behalf of the A.-G. 
for a rule to the justices to state & sign a case, the 
ct. made the rule absolute.—R. v. SHARPE (1902), 
67 J. P. 181, D.C. 


Ff. £nforcement of Duty. 


See, generally, Sect. 3, post. 

1206. By rule in nature of mandamus—Ordering 
justices to state case.|—R. v. ALLEN, No. 1177, ante. 

1207. When rule granted—Determination wrong 
on face of proceedings.|—-To enable the ct. to 
interfere it must appear that the determination 
of the justices was wrong.—R. v. MACCLESFIELD 
JJ. (1860), 2 L. T. 352. 

1208. Discretion of court—Justices’ decision 
virtually correct.|—The High Ct. has jurisdiction 
under Summary Jurisdiction Act, 1857 (c. 43), 
s. 5, to determine whether it is proper to order the 
justices to state a case, & therefore in a case 
where the justices have acquitted but ought to 
have convicted with a nominal penalty the High 
Ct. is not compelled to order the justices to state 
a special case.—H. v. DAVEY, [1899] 2 Q. B. 301; 
80 L. T. 798; 15 T. L. R. 344; 19 Cox, O. C. 365; 
sub nom. R. v. Davey, Lx p. Bisnop, 68 L. J. 
Q. B. 675; 63 J. P. 5153; 43 Sol. Jo. 478, D. C. 

1209. To what court application should be made.] 
——An application for a rule calling upon justices 

show cause why a case should not be stated 
under Summary Jurisdiction Act, 1857 (c. 43), 
should be made to the Ct. of Q. B. Div., & not to 
the Div. Ct. of Appeal—Re ELLERSHAW, Fx p. 
LONGBOTTOM (1876), 1 Q. B. D. 481; 45 L. J. M. C. 
163; 2 Char. Pr. Cas. 114; 40 J.P. Jo. 342. 





SUB-SECT. 4.—PROCEDURE. 


A. Application to Justices. 
(a) In General. 


1210. Strict compliance with Summary Juris- 
diction Rules, 1886, r. 18—-Whether condition pre- 
cedent to right of appeal.J—A court of summary 
jurisdiction has no power to state a special case 
under Summary Jurisdiction Act, 1879 (c. 49), 
33, unless an application has been made to the 
h - in writing, & unless a copy of such application 

as been left with the clerk of the ct. within seven 
days from the date of the proceeding to be ques- 
loned, according to above rule.—SourTH STar- 
paagielaali WATERWORKS Co. v. STONE (1887), 
19 Q. B.D. 168; 56 L. J. M. C. 122; 57 L. T. 368; 


PART XIII. SECT. 2, SUB-SECT. 3.—F. 


a. Application to Supreme Court 
aa @ justice refuses to state a lee 
der Justices of the Peace Act, 1908, 
fe 294, the only remed open to applt. 
8 an application to the Supreme Ct. 
wit oats =i N & a writ of mandamus 
@.— KERRIGAN ¥, 
(1914), 34.N, Z. L, RK, BUS NON 


PART XIII. waar 


. 2, SUB-SECT. 4.— 
(a). 


b. Strict compliance with provisions 
of code—Whether condition precedent to 
right of appeal.|-—R. v. HARLEY 
eae T.) (1906), 3 W. L. R. 193.— 


0. :+—-A party applying 
to a justico for a stated case must 


41) 


51 J. P. 662; 36 W. R. 76; 16 Cox, C. C. 300, 


D. CG. 

Annotations :—Folld. Lockhart v. St. Albans Corpn. (1888), 
21 Q. B. D. 188; Westmore v. Paine, [1891] 1 Q. B. 482; 
R. v. London rea pce & Northfieet White Lead Co. 





(1893), 9 T. L. 

1211. ——.]—LockHarRT v. St. ALBANS 
Corpn., No. 1217, post. 

1212. .|—By Summary Jurisdiction 








Rules, 1886, r. 18, an application to a ct. of 
summary jurisdiction under Summary Juris- 
diction Act, 1879 (c. 49), s. 33, to state a special 
case shall be made in writing. Applt. having 
been convicted by a ct. of summary jurisdiction 
consisting of five justices, made an application 
in writing for a case to two only of such justices, 
who stated & signed the case:—Held: applt. 
had not complied with the directions of the rules 
under Summary Jurisdiction Act, 1879 (c. 49), 
s. 33, & there was consequently no power to state 
the case.—WESTMORE v. PAINE, [1891] 1 Q. B. 
482; 60 L. J. M. C. 89; 64 L. T. 55; 55 J.P. 
440; 39 W. R. 463; 7 T. L. R. 2143 17 Cox, 
C. C. 244, D.C. 

Annotation :—Consd. It. v. Stoke-on-Trent JJ., [1926] 2 

K. B. 461. 


1213. ——.]—R. v. LONDON (Lorp MAyoik) 
& NORTHFLEET WHITE LEAD Co, (1893), 9 T. L. i. 
426, D. C. 

1214, ——- ——.|—- LANE v. RENDALL, as re- 
ported in [1899] 2 Q. B. 673. 

Annotation ;—Mentd. L. C. C. v. Payne, [J90d) 1K. OB. 19d. 

a now, Summary Jurisdiction Rules, 1915, 
r. 52. 

1215. Must be in writing.|—-Qu.: where a case 
is applied for under Summary Jurisdiction Act, 
1857 (c. 43), s. 2, whether the application to the 
justices must be in writing.—POTrON (CHURCH- 
WARDENS) v. BROWN (1864), as reported in 28 
J. P. 408. 

Annotation :--Consd. Pout a Waterworks Co. 


v. Stone (1887), 56 L. J. M 

1216. .|—SoutTH STAFFORDSHIRE WATER- 
WORKS Co. v. STONE, No. 1210, ante. 

1217. J}—The ct. has no jurisdiction to 
entertain a special case stated under Summary 
Jurisdiction Act, 1879 (c. 49), s. 33, unless the 
directions given by Summary Jurisdiction Rules, 
1886, r. 18, have been complied with. 

Therefore in a case where no notice of applica- 
tion for the case in writing had been given to the 
justices making the order appealed against, though 
a notice of application in writing had been served 
on their clerk :—Held: there was no power to 
state a case, & the appeal must be dismissed.— 
LOCKHART v. ST. ALBANS CORPN. (1888), 21 Q. B. D. 
188; 57 L. J. M. C. 1183 sub nom. RUTTER v. 
St. ALBANS CORPN., LOCKHART v. ST. ALBANS 
Corpn., 52 J. P. 420; 36 W. R. 800, C. A. 


Annotations :—Folld. Westimore v. Paine, [1891] 1 Q. B. 
482, Refd. R. v. Lincolnshire Appeal Tribunal, Ea p. 
Stubbins, [1917] 1K. B. 1. 














(6) Zame for. 


See Summary Jurisdiction Rules, 1915, r. 52. 
1218. Service of application.|—R. v. KNILL 


(1893), 57 J. P. Jo. 277. 
aoe :—Apld. R. v. Stoke-on-Trent JJ., (1926) 2K. 8. 
461. 


comply strictly with Criminal Code, 
8. 761, & the Rules of Ct. mado in that 
behalf under Criminal Code, s. 576. The 
provisions of said sects. arc not merely 
directory.—PERRITT ¥. KEILLY, [1921] 
3W.W. R. 333; 62 D. lL. R. 2993 35 
Can. Crim. Cas. 401; 14 Sask. L. R. 
457,.—CAN. 

1215 i. Afust be in writing.}--An 
application by telegram to a justice 


(No. 2) 
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Sect. 2.--Appeal to High Court—Case stated: Sub- 
sect, 4, A. (b), (c) & (d), & B. (a) & (b).) 


1219. .|—Appcet., against whom a_ bas- 
tardy order had been made by resp. justices, left 
with the clerk of the justices within seven clear 
days a written application to the justices to state 
a case, but did not leave therewith copies for each 
of the justices as required by Summary Juris- 
diction Rules, 1915, r. 52, which provides: ‘‘ An 
application to a ct. of summary jurisdiction under 
Summary Jurisdiction Act, 1879 (c. 49), s. 33, to 
state a special case shall be made in writing & 
shall be left with the clerk of the ct. at any time 
within seven clear days from the date of the 
proceedings to be questioned, & there shall also be 
left with him a copy of such appiivation ior each 
of the justices constituting such ct. which shall be 
duly forwarded by him to each of the said justices. 
...’ The justices, being informed that appct. 
had gone to Canada, declined to state a case 
without additional security for costs. Appct. 
then obtained a rule nisi for an order to the 
justices to state a case on the ground that they 
had_ no jurisdiction to require additional security : 
—Held: the limitation of seven clear days in 
r, 52 applied not merely to the application to state 


a case hit alen ta tha .n-t-- 


 vwewaee Compliance with the 

this respect was a condition precedent to 
we jurisdiction of the justices to state a case, 
where there had not been such compliance the ct. 
ought in its discretion not to order the justices to 
state a case & the rule nisi must be discharoed — 





wwe yp tM) 


sub nom. R. v. STOKE-ON-TRENT JS i 
HouGH, 135 L. T. 122; 90 J. P. 144; 
568, D.C. 


Annotation :—~ Conga. R. v. Stuke-on-Tront JJ., [1926] 2 
K. 8. A61. 


1221. 
1219, ante. 

1222. Limitation of time—Sunday to be in- 
cluded.|—Sunday is to be computed in the three 
days allowed for an application to justices to state 
a case for the opinion of one of the superior cts. 
under Summary Jurisdiction Act, 1857 (c. 43), 
8S. 2, although it be the Jast day.—Ppacock v. 
R. (1858), 4 C. B. N.S. 264; 27 L. J. C. P. 224; 
31 L. T. O.S. 101; 22 J. P. 408; 6 W. R. 517; 
140 E. R. 1085. 





.|--R. v. StrokEe-on-TRENT JJ., No. 


» Morris v. Barrett (1859), 7 C. B. N. 
saysu. ow yp. Simpkin (1859), 2 BE. & E. Sie; wooa- 
house v. Woods (1859), 29 L. 


M J. M. C. 149; Morgan v. 
Edwards (1860), 5 H. & N.415. Folld. Pennell v. Uxbridge 
(1862), 31 L. J. M. C. 92; 


; Wynne v. Ronaldson (1865), 
12L.T. 711. Distd. Park Gate Iron Co. 7. Coates (1870), 
L. R. 5 C. P. 634. Refd. Mumford ». Hitchcocks (1863), 
14C. B. N.S. 361; Rutter v. St. Albans Corpn., Lockhart 
t. St. Albans Corpn. (1888), 62 J. P. 420. 


mee 


vs eu pUace LO state & sign a case under 
Justices of the Peace Act, 1882, 8. 236, 
1s & sufficient application in writing 
under that sect.—-FOUNTAIN  ¥. 
McDONELL (1904), 23 N.Z. L. R. 913.— 


f. secnunigance 


g. Recognisance 


opened. }—BEST WICK v. BELL (1889), 1 
Terr. L. R. 193.—CAN. 


' h. Yorm.J—A recognisance entered 
into under Criminal Code, 8. 880, is 
bad if the word 
omitted from the condition to appear 
& try the appeal & abide the judginent 
of the ct. thereupon.—R. v. 


PART XIII. SECT. 2, SUB-SECT. 4.- 
A. (6). 


PART XIII. SECT. 2, SUB-SECT. 4.— 
A. (d). BURN, 

e. Lecognisance given before case 
delivered.}—A roecognisance for appeal, k. 
may be entered into at any time before sect. 750 
we ppeelah case ie oted & delivered.— 
Os YATT, Hz pM. RUTHERFORD 
(1877), 3 Vv. L. R. (L. 126.—AUS, 





. aeee Sufficient 
cipality.-—THOMAS v. HALL (1904), 7 
W. A. L. It. 110.—AUS, 


Er p. SPRAGUE (1903), 36 
N. B. R. 213.—CAN 


appearance of an applt. on an appeal IR 
from a summary conviction adjudging : 
imprisonment, must be conditioned 


MAGISTRATES. 





12238. ——-.|—-Where the last of the three 
days allowed for an application to justices to state 
a case under Summary Jurisdiction Act, 1857 
(c. 43), s. 2, falls on a Sunday, it is to be computed 
as one of the days, & an application made on the 
Monday is too late—WYNNE v. RONALDSON 


Ses 


(1865), 12 L. T. 711; 29 J. P. 566; 13 W. R. 809. 


(c) Service of Application. 


1224. Service of coples—Service on justices or 
justices’ clerk.]}—Where an application is made 
under Summary Jurisdiction Act, 1879 (c. 49), 
s. 33, to a ct. of summary jurisdiction to state a 
special case, it is a sufficient compliance with the 
rule dated Mar. 20, 1906, made in substitution of 
Summary Jurisdiction Rules, 1886, r. 18, if the 
previous practice of serving a copy of the applica- 
tion on each justice personally is followed instead 
of leaving the justiccs’ copies with the clerk of the 
ct.—R. v. Woovcock, [1907] 2 K. B. 104; 76 
L. J. K. B. 6883 ; sub nom. R. v. Woopcock, £2 p. 
PENNINGTON, 96 lL. 'T. 672; 71 J. P. 2415; 21 
Cox, C. CU. 429, D.C. 

" «See, also, Nos. 1218, 1219, ante. 
now, Summary Jurisdiction Rules, 


(d) Recognisances. 


See, generally, Summary Jurisdiction Act, 1857 
(c. 43), s. 3; Summary Jurisdiction Rules, 1915, 
rr. 28, 52. 

1225. Recognisance given before case delivered— 
& within three days from determination of case. |— 
Where justices convict, &, upon being immediately 
thereupon applied to for a case, accede at once, it 
is suflicient, under Summary Jurisdiction Act, 
1857 (c. 43), s. 3, that applt. enter into a 
recognisance within three days from the determina- 
tion & before a case is stated & delivered to him, 
though the recognisance be not entered into “ at 
the time of making such application.” —CHAarM’~® 

SON (1858), 1 BE. & E.25; 28L. J. M. -. 
$03; 32 L. T. 0.8.89; 23 J. P. 228; 5 Jur. N.S. 
134; 120 E. R. 817. 


Annotations :—Refd. Simpson v. Johnson (1859), 23 J.P. Jo. 
LOG SAR ens (1862), 26 J. P. 312; Stanhope 
Lied. MC. 19 FFE 


Je 


U. 





1226. Though not within the three days. |— 
The recognisances required to be given by applt. 
on a case stated by justices, under Summary 
Jurisdiction Act, 1857 (c. 43), s. 3, need not be 
given within the three days mentioned in s. 2 ; it 
is enough if this is done before the case is given out 
by the justices—STANHOPE v, THORSBY (1866), 
L. R. 1 C0. P. 423; Har. & Ruth. 459; 35 L. J. 


coe 








that applt. do ** personally ’’ appear, & 
the omission of the word “* personally 

renders the recognisance void.—RK. 
(CORBALLIS) v. ScHIcK (Sask.), [1921] 
GAN W. KR. 225; 55 D. L. RR. 583.— 











given 0b town 
to bi 


MUNI: 


given after case 


58 D. L. R. 239.—CAN. 

m. When recognisance estreated.] 
ht. v”, RA a tarav scene STOMA -~- 
227.- 

n. Jurisdiction to take — Whether 
presumed.J—The Ct. of K. B. will 


‘** personally 


EDDER- 


: presume that a magistrate who takes 


-]— A recognisance under 
of the Code to secure the 


a recognisance to appear in that ct., had 
authority or information for so sh a 
R. v. COLCLOUGH (1800), Rowe, 470.— 


o. Deposit in lieu of recognisance.] 


Part XIII.—APPEALS FROM CouRTS oF SUMMARY JURISDICTION. 


M. C. 182; 14 L. T. 332; 30 J. P. 342 ? 12 Jur. 

N.S. 374; 14 W. R. 651. 

‘Annotation :—Refd. R. v. Kettle, Lx p. Ellis, [1905] 1 K. B. 
212 


4227. Recognisance given after case delivered.]— 
Application to justices to state a case was made on 
Sept. 21, 1893. The case was not stated till 
Dec. 20, following, & applt. did not enter his 
recognisance till Dec. 21 :—Held: that there had 
been no compliance with rule 18 of the rules of 
1886 under Summary Jurisdiction Act, 1879 
(c. 49).—WALKER Vv. DELACOMBE (1894), 63 L. J. 
M.C.77; 58 J.P. 88. 

1228. Whether fresh recognisance required— 
Bankruptcy of appellant & death of surety—Before 
case delivered.|—Applt. having been convicted at 
a metropolitan police ct. of an offence against 
London Building Act, 1894 (c. ccxiii), applied to 
the magistrate to state a case, & his application was 
refused. Applt. then entered into a recognisance 
with one surety with the consent of the magistrate 
under Summary Jurisdiction Act, 1857 (c. 43), 
s. 3, to prosecute the appeal & applied to & 
obtained from the High Ct. a rule absolute for a 
mandamus to the magistrate to state the case. 
In the meantime applt. had been adjudicated bkpt., 
& his surety had died. The magistrate stated & 
signed the case in pursuance of the order of the ct., 
but declined to deliver it up until applt. had 
entered into a fresh recognisance :—Held: the 
recognisance previously entered into was valid, & 
the magistrate had no authority to require a fresh 
recognisance,—R. v. KETTLE, Ha p. ELLs, [1905] 
1K. 3B. 212; 741L.J. K. B. 254; 92 L. T. 59; 69 
J. P. 55; 53 W. R. 364; 21 T. I. R. 1515 3 
lL. G. R. 112; 20 Cox, C. C. 753, D.C. 

1229. Appeal by corporation — Recognisance 
entered into by clerk—Must be made on behalf of 
corporation —- & charge corporate property.| — 
Where, on a case stated by justices, applts. are 
a corpn., a recognisance entered into by their clerk, 
which does not show that it was entered into on 
their behalf & that it is their property which is 
made lable, does not satisfy Summary Juris- 
diction Act, 1857 (c. 43), s. 3.—LEYTON URBAN 
DIsTRICT COUNCIL v. WILKINSON (1926), 43 T. L. ht. 
35; 70 Sol. Jo. 1069; 90 J.P. Jo. 600, D. C. 


B. Form of Special Case. 
(a) In General. 

See, generally, R. S. C., Ord. 34; & C. O. R., 
r. 129, 131, 132. 

1230. What should be set forth—Facts which 
have arisen—& decision thereon.|—In stating a 
case for the opinion of the High Ct. under Local 
Government Act, 1888 (c. 41), s. 29, the facts which 
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have actually arisen, & the decision thereon, must 
be set forth; & the High Ct. will not answer 
abstract questions as to the construction of the 
statute, unless arising out of facts which have 
actually occurred.—Re CARDIGAN COUNTY COUNCIL 
(1890), 54 J. P. 792. 

1231. —— Conclusion of fact—& not the 
evidence.|— Where by statute an appeal by special 
case is confined to matters of law, the case should 
set forth the conclusion of fact drawn by the ct. 
below, & not the evidence itself.—Hz2z p. WuHITE 
(1842), 3 Mont. D. & De G. 7. 

1232. -|—In stating a case for 
the High Ct., justices should state facts which 
they consider to have been proved, & not merely 
evidence from which facts may be _ inferred. 
Semble: if this rule is disregarded, the ct. will, in 
future, remit the case for restatement.—STAR 
TEA Co., Lrp. v. NEALE (1909), as reported in 
8 L. G. R. 5, D.C. 

1233. Title of affidavits.;—-When a case stated & 
signed by justices is transmitted to the superior 
ct., all affidavits made in the matter must be 
entitled in the names of the parties, even though 
the affidavit is made with a view to show that the 
appeal has been wrongly received & set down in 
the paper.—JOHNSON v. SIMPSON (1859), 1 L. T. 
60; 23 J. P. 775. 

1234. Form of appendix—Evidence & docu- 
ments set out at length.|—HaApLEy v. PERKS, No. 
322, ante. 

1235. Shorthand notes of proceedings before 
justices—Stated to be deemed part of case—Whether 
entertained by court.])—The ct. refused to look 
at shorthand notes of proceedings before justices 
annexed to a special case stated by them, although 
the case contained a paragraph stating that the 
shorthand notes were to be deemed part of the case. 
—NEEDHAM & Co., LTD. ». WORCESTERSHIRE 
County COUNCIL (1909), as reported in 7 L. G. R. 
595. : 

Annotation :—Mentd. Kyle v. Jewers (1914), 841. J. K. B. 


250. 














(b) Signature of Case. 


1236. Signature of all justices necessary— 
Whether assenting to decision or not.|—-A case 
stated under Summary Jurisdiction Acts for the 
opinion of the High Ct. should be signed by all the 
justices taking part in the hearing & determination 
of the ct. of summary jurisdiction, whether assent- 
ing to or dissenting from the decision of that ct.— 
BARKER v. HODGSON (1904), 68 J. P. 310, D. C. 

1237. Extension of time _ granted.| — 
NANTYGLO URBAN JISTRICT COUNCIL v. EBLEY 
(1905), 69 J. P. Jo. 40, D.C. 





—Deft. deposited a marked cheque 
for $100 with the convicting magis- 
trate :—Held: the recognisance was 
a condition precedent to the jurisdic- 
tion of the ct. to hear the appeal, & 
no substitute was permissible.—Rh. v. 
GEISER (1901), 21 C. L. T. 604; 
B. ©. R. 169.—CAN. 


p. ———.]—R. v. NEUBERGER (1902), 
9 Bb. C. R. 272.—CAN 
q. ————.]—FOUNTAIN v. MCDONELL 
(1904), 23 N. Z. L. R. 913.—N.2Z. 


Yr. Production —~ Whether evidence 
that recognisance given within proper 
ttme.}—On an objection that a recognis- 
ance had not been entered into within 
the time prescribed by Justices of the 
Peace Act, 8. 292 :—Held: production 
of the recognisance as transmitted by 
the registrar under sect. 325 is not 
proof of the cireumstances in which it 
was given & does not reliove resp. of 
his obligation.—PuRVES v. INGLIS 
(1915), 34 N, 4, Li; R, 1051.—N.Z. 


t. Duty of justices to jix amount.) 
—Where an appeal is taken by way of 
stated case under Summary Juris- 
diction Act, 1908, s. 62, from a ct. of 
summary criminal jurisdiction, the ct. 
must immediately fix the amount of 
consignation or caution to enable applt. 
to comply timeously with the require- 
ments of the sect.—-MACKINTOSH 1. 
WoosTER, [1919] S. C. (J.) 15.—SCOT. 


a. Excessive amount demandca.) 
—LEARMOUTH v. SALMON, [1926] S. C. 
(J.) 103.—SCOT. 





PART XIII. SECT. 2, SUB-SECT. 4.— 
B. (a). 


1231 i. What should be set forth— 
Conclusion of fact—& not the evidence. ] 
—-In stating a case undcr the statute, 
the findings & conclusion of the 
magistrate upon the whole evidence 
must be set forth, & not merely the 
evidence.—-R. v. GAINES (1908), 6 
EK. L. R. 342; 43 N. S, R. 25 CAN. 


PART XIII. a e SUB-SECT. 4,— 
° ( e 


12361. Signaturc of all justicesnecessary 
~ Whether asscnting to decision or not.} 
~~Application to state a case under 
Justices of the Peace Statute, 1865, 
s. 150, may be made to a justice who 
has, at the hearing of the complaint, 
dissented from the finding of the 
majority of the Bench, if such justice 
duly forwards such case to the other 
justices who decided the case, & if they 
sign it.—KEW LOCAL BOARD oF 
HEALTH v. WHIDYCOMBE (1886), 12 
Vv. Ll. Rk. 347.—AUS. 


1286 ii. ; .}—All the justices 
who took part in the adjudication must 
sign the special case, even though the 
determination is by a majority only of 
such justicos.—SHERIDAN v. WILLMOTT 
(1911), 11 8S. R. N. 8S. W. 494; 28 
N. S. WwW. Ww. N. 155.—AUS. 

b. Signature by. surviving justice 
oe eon on v. ROBINSON, [1910] °2 
I. . 306, 323.—IR. 
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Sect. 2.—Appeal to High Court—Case stated: Sub- 

sect. 4, B. (b), C., D. (a), (b), (c) & (d), & FE. (a).] 

1238. ..— WALKER v. CUMMINGS 
(1912), as reported in 28 T. L. R. 442. 

1239. J}—Haycock v. JOEL (1924), 88 
J. P. Jo. 717. 

1240. Signature after resignation—Purely minis- 
terial act.|—The proceedings in the police ct. took 
place before the stipendiary had ceased to hold 
that office. The act of signing the case was a 
purely ministerial act & the ct. would hear the 
appeal (DARLING, J.).—GROCOCK v. GROCOCK, 
f[1920]1 K.B.1; 88 L. J. K. B. 1068; 121 L. T. 
466; 83 J. P. 185; 35 T. L. R. 509; 63 Sol. Jo. 
627; 17L. G. R. 623; 26 Cox, C. C. 485. 

Annotation :-—Mentd. Colchester v. Peck, [1926] 2 K. B. 366. 














C. Time for Stating Special Case. 


See Summary Jurisdiction Rules, 1915, r. 52. 

1241. Rule only directory—As regards the 
justices..|-H. demanded from justices a special 
case under Summary Jurisdiction Act, 1879 
(c. 49), s. 33, on Sept. 29. Applt., on getting a 
draft case, asked for alterations, &, without any 
fault. of his, the case was not finally stated till 
Feb. 19, when he duly lodged the case in the Crown 
Office. Resps. moved to strike out the case as it 
had not been stated within three months pursuant 
to Summary Jurisdiction Rules, r. 18 :—Held: 
the three months for stating the case were not a 
condition precedent, but only directory, & the ct. 
had jurisdiction to hear the case.—HUGHES v. 
WAVERTREE LOcAL BOARD (1894), 58 J. P. 654 ; 


10 T. L. R. 357, D.C. 

Annotations :-— Refd. Lane v. Rendall, [1899] 2 Q. B. 673. 
Mentd. Walker v. Cummings (1912), 28 I. L. R. 442; 
Lt. ». Lincolnshire Appeal Tribunal, Ex p. Stubbins, [1917] 
1K. 8B. 1. 


D. Transmission of Case to High Court. 
(a)-In General. 

See, generally, Summary Jurisdiction Act, 1857 
c. 43), s. 2. 

1243. Summary Jurisdiction Act, 1857 (c. 43), 
s. 2—-Not superseded by Crown Office Rule, 141.|— 
PHILLIPS v. JONES (1893), 57 J. P. Jo. 84. 

1243. Strict compliance therewith—Con- 
dition precedent to hearing of appeal.]|—Morcan 
v. EDWARDS, No. 1266, post. 

1244. .|—Under above sect. 
applt. must within three days after receiving the 
case for the justices, transmit same to the ct. 
‘first giving notice in writing of such appeal, 
with a copy of the case so stated & signed, to the 
other party to the proceeding ’’ :—Held: this is 
a condition precedent to the right to have the case 
set down for argument.—GLOUCESTER LOCAL 
Boarp OF HEALTH v. CHANDLER (1863), 32 L. J. 
M.C.66; 7L. 7.722; 27 J.P. 88. 

a nolaiop :—Mentd. Crowther v. Boult (1884), 13 Q. B. D. 


1245. —— -|— Where applt. has 
neglected to lodge a case stated by justices within 
the time specified by above sect., the ct. has power 
to grant the costs of a rule to show cause why it 
should not be struck out of the list.—GrEat 
NORTHERN & LONDON & NORTH WESTERN JOINT 
CoMMITTEE v. INETT (1877), 2 Q. B. D. 284; 46 
L. J. M. C. 287; 41 J.P. 710; 25 W. R. 584. 

1246. ——.]—The ct. has no juris- 
diction to hear an appeal from justices by case 
stated, unless the requirements of above sect. 


pe = ener tne ee 
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have been complied with. VERNEY v. FLETCHER 
(Mark) & Sons, Lrp., [1909] 1 K. B. 444; 78 
L. J. K. B. 292; 100 L. T. 8348; 73 J. P. 131; 25 
T. L. R. 248; 21 Cox, C. C. 7838, D.C. 


(b) When Transmission Complete. 

1247. Whether actual lodging in Crown Office 
essential—Delivery to office of court.|—-Where a 
case has been stated & signed by justices & 
delivered to the party, who at once sends it to his 
London agent to be transmitted to the office of 
the superior ct., the statute [Summary Jurisdiction 
Act, 1857 (c. 43)] is not complied with unless the 
case has actually been delivered within three days 
to the office of the ct., though the town agent kept 
it by mistake. Qu.: whether if such a case is 
duly put into a regular course of transmission to 
the ct., e.g. by post, & does not reach it within 
time in consequence of something over which the 
sender has no control, this is a compliance with 
the statute.—Re BANKS v. GooDWwIN (1863), 3 
B. & S. 548; 1 New Rep. 316; 32 L. J. M.C. 87; 
7L. T. 740; 27 J. P. 404; 9 Jur. N.S. 891; 
11 W. R. 309; 122 BH. R. 206. 

Annotation :—Refd. Mackinnon v. Clark, [1898] 2 Q. B. 251. 

1248. .]—The transmission to the ct. of a 
case stated under Summary Jurisdiction Act, 
1857 (c. 43), includes lodging the case in the Crown 
Office within the statutory period.—ASPINALL 
v. SUTTON, [1894] 2 Q. B. 849; 63 L. J. M, C. 205; 
58 J. P. 622; 10 R. 465, D.C. 
wears :—Consd. Mackinnon v. Clark (1897), 67 TL. J. 


1249. ——— Reaching the building—By midnight 
of third day.]|— TOWNSEND v. ARNOLD (1906), cited 
in 81 L. J. K. B. at p. 257; 76 J. P. at p. 69; 
sub nom. ARNOLD v. TOWNSEND, cited in 105 
L. T. at p. 959 ; 22 Cox, C. C. at p. 639. ° 
Artation :—Consd. Holland +. Peacock (1911), 105 L. T. 


1250. Deposited in letter box of Law 
Courts—After office hours of third day.]—Under 
Summary Jurisdiction Act, 1857 (c. 43), 58. 2, 
where a case is stated by a magistrate, applt. shall 
within three days after receiving the case transmit, 
it to the Crown Office of the K. B. Div. A case 
was deposited in the letter box at the Royal Cts. 
of Justice on the third day, but at so late an hour 
that the case was not received at the Crown Office 
until the following day :—Held: Summary Juris- 
diction Act, 1857 (c. 48), s. 2, had been complied 
with.— HOLLAND v. PEACOCK, [1912] 1k. B. 154; 
81 L. J. K. B. 256; 105 L. T. 957; 76 J. P. 683. 
10 L. G. R. 123; 22 Cox, C. C. 636, D. C. 
au ;— Consd. Retail Dairy Co. v. Clarke, [1912] 2 








(c) Computation of Time. 

See Summary Jurisdiction Act, 1857 (c. 48), 
8.2; &, generally, Timp. 

1251. Sundays to be included.|—PENNELL v. 
UXBRIDGE (CHURCHWARDENS), No. 12538, post. 

1252. Offices closed during holiday—Case trans- 
mitted first open day—Sufficient.|—Applt. having 
applied to justices to state a case under Summary 
Jurisdiction Act, 1857 (c. 43), received the case 
from them on Good Friday, & transmitted it to 


the proper ct. on the following Wednesday :— 


Held: as the offices of the ct. were closed from 
Friday until Wednesday, applt. had transmitted 
the case as soon as it was possible to do so, &, 
therefore, had sufficiently complied with the 
requirements of Summary Jurisdiction Act, 1857 


PART XIII. SECT. 2, SUB-SEOT. 4.—D., (a). 
__ 6. Summary Convictions Act—Strict compliance therewith—Condition precedent to hearing of appeal.}—CooKSLEY v. 


NAKASHIBA (1901), 21 C. L. T. 492; 8 B.C, R. 117.—CAN, 


Part XIII.—APrraLs FROM COURTS OF SUMMARY JURISDICTION. 


(c. 43), 8. 2, which directs that the case shall be 
transmitted by applt. within three days after he 
has received it.—MAYER v. HARDING (1867), L. R. 
9 Q. B. 410; sub nom. Re Mayor v. HARDING, 
GB. &S.27,n.3 16L. 1.429; 315. P. 3763; sub 
nom. MEYER v. HARDING, 15 W. R. 8163 subse- 
quent proceedings, sub nom. MEYER v. HARDING, 
171. T. 140. 

Annotation ;—Retd. Waterton v. Baker (1868), L. R. 3 

Q. B. 173. 

1253. When time begins to run—Receipt of case 
by attorney appearing at police court.|—(1) Sunday 
is not to be excluded in reckoning the three days 
within which a case granted under Summary 
Jurisdiction Act, 1857 (c. 43), s. 2, must, under that 
sect. be transmitted to the superior ct. 

(2) Applt.’s London attorney instructed a local 
attorney to appear for him before justices; & 
the local attorney having conducted the case to the 
close, applt. himself applied to the justices for a 
case. A case having been granted, it was received 
from the justices by the local attorney on a 
Thursday, but was not transmitted to the Crown 
Office till the following Monday :—Held : the three 
days for the transmission to the Crown Office 
were to be reckoned from the time when the local 
attorney received the case; & such transmission 
on the Monday was too late.— PENNELL v. 
UXBRIDGE (CHURCHWARDENS) (1862), 31 L. J. 
M.C. 92; 5L. T. 685; 26 J.P. 87; 8 Jur. N.S. 


99; 1JOW. R&R. 319. 
Annotations --—As to (1) Refd. Re Mayor v. Harding (1867), 


168 1. T. 429. 4s to (2) Refd. Mackinnon v. Clark, [1898] 
2Q. B. 251. Generally, Mentd. Godman v. Crofton, [1914) 
3K. B. 803, 

1254. ——.]—-Re BANKS v. GOODWIN, No. 





1247, ante. 


(d) Costs. 

1255. Failure to transmit within time—Costs of 
obtaining rule to strike out.|—GrEAaT NORTHERN 
& LONDON & NORTH WESTERN JOINT COMMITTEE v. 
InETYr, No. 1245, ante. 

1256. Amended case.|—A case stated 
by justices under Summary Jurisdiction Act, 1857 
(c. 43), was sent back to the justices for amend- 
ment. Applt. failed to transmit the amended case 
to the ct. within three days from receiving it, & 
the case therefore dropped :—Held: notwith- 
standing the case was dead, the ct. had jurisdiction 
to grant resp. his costs.—CROWTHER v. BoULT 
(1884), 138 Q. B. D. 680; 49 J. P. 1385; 33 W. RR. 
150, D.C. 

Costs generally.]|— See Sub-sect. 8, post. 








i. Notice of Appeal to Respondent. 
(a) In General. 


See Summary Jurisdiction Act, 1857 (c. 43), 
8.2; C. QO. R., 1906, r. 130. 

1257. Such notice condition precedent—To right 
to have appeal heard.]|—_By Summary Jurisdiction 
Act, 1857 (c. 43), s. 2, which gives power to justices 
to State a case for the opinion of the superior cts., 
it is enacted that applt. ‘‘ shall within three days 
after receiving such case, transmit same to the 
ct. named in his application, first giving notice in 
writing of such appeal, with a copy of the case, so 
stated & signed,’’ to resp. :—-Held : the giving such 
notice with a copy of the case to resp., is a con- 
dition precedent to his right to have the case heard 
by the ct.—WoopHOUSsE v. Woops (1859), 29 


PART XIII SEOT. 2, SUB-SECT. 4.— 
e a ® 
1257 i. Such notice condition vrecedent 


~—-To right to have appeal d. 
Souta DUBLIN UNION v. JONES esd), 


12 L. R. Ir. 358.—IR. 

1264 i. What documents should con- 
stitute notice—Copy of application & 
copy of case stated.J— 
resp. of a copy of the case stated for I. 


L. J. M. C. 149; 59; 23 J. P. 7593; 6 


1 q.. de 
Jur. N.S. 421. 
Annotations :—Apld. Morgan v. Mdwards (1860), 5 H. & N. 
415. Consd. Wills v. McSherry, [1913] 1K. B. 20. Refd. 
Parkgate Jron Co. v. Coates (1870), 39 UL. J.C. P. 317, 


1258. -|—GLOUCESTER LocAL Boarn 
OF HEALTH v. CHANDLER, No. 1244, ante. 

1259. -|\—(1) The High Ct. has no 
jurisdiction to hear an appeal by way of case stated 
under Summary Jurisdiction Act, 1857 (c. 43), 
s. 2, unless applt. has given resp. notice in writing 
of the appeal with a copy of the case before trans 
mitting the case to the High Ct. 

(2) Applt. entered a special case stated by 
justices under Summary Jurisdiction Act, 1857 
(c. 43), 8. 2, & on the following day sent a copy of 
the case & notice of appeal to resp. :—Held: the 
sect. had not been complied with, & the case must 
be struck out.—EDWaRDs v. ROBERTS, [1891] 1 
Q. B. 302; 601.J3.M.C.6; 55 J. P. 439, D.C, 
Annotations :-—<As to (1) Consd. Wills ». McSherry, [1913] 


1K. B. 20. Refd. Anderson v. Reid (190%), 86 L. T. 718; 


Hollidge v. Ruislip-Northwood U. D. C. (1912), 77 J. P- 
126. As to (2) Refd. Verney v. Ketcher (1909), 73 J. VP. 
131: Godman v. Crofton, [1914] 3 K. B. 803. 




















1260. .|—Hirt v. Wrieur & WILSON, 
No. 1270, post. 
1261. Disappearance of respondent. ]|— 








Foss v. Brest, No. 1176, ante. 

1262. ——_——.]—-By Summary Jurisdiction Act, 
1857 (c. 43), 8. 2, either party, if dissatisfied with 
the determination of the justices, may apply for a 
case, & such party shall within three days after 
receiving the case, transmit same to the ct., 
‘‘ first giving notice in writing of such appeal, with 
a copy of the case so stated & signed to the other 
party.”’ 

Applts. duly delivered a copy of the case to 
resps.’ solrs., but he did not with such copy 
give notice in writing of such appeal, & resps.’ 
solrs. indorsed upon the case that they accepted 
service thereof on behalf of resps.:—Held: the 

| giving of the notice of appeal was a condition 
precedent to the right of applt. to have his appeal 
heard, & the ct. had no jurisdiction to hear the 
appeal, notwithstanding that the case had been 
duly delivered to resps.’ solrs., & a statement had 
been indorsed thereon by resps.’ solrs. that they 
accepted service of the case on behalf of resps.— 
Rust v. St. BotTo.eH, BISHOPSGATE (CHURCH- 
WARDENS & OVERSEERS) (1906), 04 L. T. 575, D.C. 


Annotations :—Distd. Dickeson v. Mayes, [1910] 1 K. BR. 
452. RBefd. Verney v. Fleteber (1909), 73 J. P. 131. 


1263. -}-— HOLLIDGE v. RUISLIP- 
NorTHWOOD URBAN DISTRICT CoUNCIL, No. 1274, 

ost. 
: 1264. What documents should constitute notice 
—Copy of application & copy of case stated.}— 
Summary Jurisdiction Act, 1857 (c. 43), s. 2, 
provides that a party dissatisfied with the 
determination by justices of an information may 
apply to the justices to state a case, & such party 
shall ‘‘ after receiving such case, transmit same to 
the ct. ... first giving notice in writing of such 
appeal, with a copy of the case so stated, to... 
resp.’”’ :—Held: applts., who sent to resp. a copy 
of their notice of application to the justices to state 
a case, & a copy of the case, had complied with the 
requirements of Summary Jurisdiction Act, 1857 
(c. 43), 8s. 2, as to giving notice of appeal.— 
DickEson & Co. v, Mayss, [1910] 1 K. B. 452; 
79 L. J. K. B. 253; 102 L. T. 287; 74 J. P. 139; 
26 T. L. R. 236, D.C. 


the superior ct. is not sufficient notice 
of appeal under 20 & 21 Vict. c. 43,8.2; 
notice in writing of the appeal shoulc 
be given.—LITITLs v. DONNELLY (1871) 
1.5 C. L. 1.— IR. 
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Sect. 2.—Appeal to High Court—Case stated: Sub- , resps. with notice in writing of the appeal together 


sect. 4, BE. (b) & (c), & F.; sub-sect. 5, A.] 


(b) Sufficiency of Service of Notice. 


See Summary Jurisdiction Act, 1857 (c. 43), 8. 2. 

1265. Respondent unable to be found—Service 
on respondent’s solicitors within time—Service on 
respondent after time expired—-No objection by 
respondent.|—When acase is stated under Summary 
Jurisdiction Act, 1857 (c. 43), sect. 2, is satisfied 
if applt., within three days of his obtaining the 
case from the justice, seeks to find resp., but 
cannot do so, &, within such three days, gives notice 
to the attorney who represented resp. before the 
magistrate, &, after the expiration of the three 
days, gives notice to resp., who does not object. 
Under such circumstances, ‘the ct. will hear applt. 
though resp. does not appear.—SYRED v. CAR- 
RUTHERS (1858), E. B. & E. 469; 27 L. J. M. C. 
273; 23 J.P.387; 6 W.R. 595; 120 BH. R. 584. 
Annotations : —Distd, Hill ». Wright & Wilson eh BO 

J. P. 312. Folld. Anderson v. Reid (1902), 18 Tr. R, 
463. Distd. Foss 1. Best, [1906] 2 K. B.- 105. Cons: 

Wills v. McSherry, [1913] 1 K. B. 20; Godman v. Crofton, 

[1914] 3 K. B. 803. 

1266. Every effort made to serve respon- 
dent.|—By Summary Jurisdiction Act, 1857 (c. 43), 
s. 2, which empowers justices to state a case for the 
opinion of the superior cts., it is enacted, that applt. 
‘‘ shall within three days after receiving such case 
transmit same to the ct. named in his application, 
first giving notice in writing of such appeal, with 
a copy of the case so stated & signed, to the other 
party ” :—Held: the transmitting the case to the 
ct., & the giving notice with a copy of the case to 
resp. within the time named, are conditions 
precedent to the right of applt. ‘to have the case 
heard; & an objection arising from the omission 
to do 80 cannot be waived. 

Qu.: whether it might not be sufficient, if 
applt. had done all in his power to comply with the 
statute, though he might have failed to give such 
notice & a copy of the case to resp. within the 
proper time, if such failure arose from resp. 
keeping out of the way.—MoRGAN v. ISDWARDS 
(1860), 5H. & N. 415; 29 L. J. M. C. 108; 24 
J.P. 245; 6Jur. N.8. 379; 157 E. R. 1243. 


Annotutions :—Refd. Stanhope v. Thorshy (1866), L. 1 
C. P. 423; Re Mayor v. ae (1867), 16 L. TT. ree 
Waterton v. Baker (1868), 3 Q. B. 173; Park 
Gate Iron Co. v. Contes (1870) Te 7 5C. P. 634; Dowdcs- 
well v. Francis (1874), 2 ie South Staffordshire 
Waterworks Co. v. Stone (BRIN & .J.M.C.122; Lock- 
hart v. St. Albans eZ (ise) 31 Oo. ‘B.D. 188 ; Dickeson 





V. eon agg re 452; Wills v. McSherry, {1913} 
entd. “Tho Forest; Queen (1870), 40 L. J. 

Aan: 

oa. ———.]—No copy of the special case 





with notice in writing of the appeal had been given 
to resp., but every effort having been made to 
serve resp., & the ct. being satisfied that resp. 
knew about it, the ct. thereupon decided to 
hear the appeal. —TEDDINGTON URBAN DISTRICT 
COUNCIL v. VILE (1906), 70 J. P. 881; 4L.G. R. 
782, D.C. 

1268. ——- ———.|—-Foss v. Brst, No. 1176, 
ante. 

1269. Service on respondents’ solicitor 
within time.|—Resps. to an appeal against a 
decision of justices by way of case stated were 
nine seamen, of whom all but one were foreigners. 
Applts.’ solr. had made every effort to serve 





PART XIII. a i. SUB-SECT. 4.— 


1266i. Respondent unable to be found— B. 04 
Every effort made to serve respondent. }— Le 2 
Where resp. has left the jurisdiction, 
& personal service cannot, after all duc 
diligence, be effected upon him, or 


upon any person representing him, the 
ct. has ae qusiediction to try the appeal. 


EADE 
"[1922} 3 Ww. W. R. 
226; 38 Can. Crim. tae. "201. 


1270 i. Service only on respondent’s 


with a copy of the case as required by Summary 
Jurisdiction Act, 1857 (c. 43), s. 2, but had been 
unable to do so, as the whereabouts of resps. could 
not be ascertained, except that they were either 
at sea or abroad :—H eld: notwithstanding the 
want of service the ct. in the circumstances had 
jurisdiction to hear the appeal.— WILLS & SONS v. 
McSHERRY, [1913] 1 K. B. 20; 82 L. J. K. B. 71; 
107 L. T. 848; 77 J. P. 65; 29 T. L. R. 48; 23 
Cox, C. C. 254, D. C.3; subsequent proceedings, 
[1914] 1 K. B. 616, D. C. 
Annotation :—Refd. Godman v. Crofton, [1914] 3 K. B. 803- 
1270. Service only on respondents’ solicitor.|— 
(1) The ct. has no jurisdiction to hear an appeal 
against the decision of justices by way of case 
stated under Summary Jurisdiction Act, 1857 
(c. 43), 8. 2, unless applt. has given notice in writing 
of appeal together with copy of the case to resps. 
(2) Such notice was sent only to resps.’ solrs., 
& not to resps. themselves :—Held : insufficient.— 
HILL v. WRIGHT & WILSON (1896), 60 J. P. 312, 
D.C. 


Annotations :—As to (1) Refd. Rust v. St. Botolph, Bishops- 
gate (1906), 94 L. T. 575. As to (2) Consd. Wills v. 
et as [1913] 1 K. B. 20; Godman v. Crofton, [1914] 

3 K. B. 803. Refd. Anderson v. Reid (1902), 18 TL. It. 

463: Warne. Fletcher (1909), 73 J. P. 131. 

1271. No longer representing him—Re- 
spondent unable to be served through absence at 
sea.|—The notice of appeal & copy of the case 
stated by the magistrate could not be personally 
served on deft., who was a mastcr mariner & was 
at sea, within three days after the receiving of the 
case by applt., but within the three days applt. 
served the notice & copy of the case on the solr. 
who had represented deft. before the magistrate, 
but who had ceased to represent him in the matter, 
& efforts were made to have deft. personally served 
on his return, & he was personally served with 
the notice & case some months afterwards on his 
return to the United Kingdom :—Held: the 
provisions of Summary Jurisdiction Act, 1857 
(c. 43), 8. 2, as to giving notice of appeal to deft., 
were sufficiently complied with to enable the ct. 
to hear the appeal in the absence of deft.— 
ANDERSON v. REID (1902), 86 L. T. 713; 66 J. P. 
564; 18 'T. L. R. 463, D.C, 

Aunolie ia. -—-Folld. Wills v. McSherry, tee E aE I S B. 20. 
Refd. Michacl v. Phillips (1923), 93 L. J. K. 

1272. Indorsement by solicitor ce masek 
ance of service.|—RustT v. ST. BOTOLPH, BISHOPsS- 
GATE (CHURCHWARDENS & OVERSEERS), No. 1262, 
ante. 

1273. ——— Solicitor having authority to accept 
service.|—By Summary Jurisdiction Act, 1857 
(c. 43), 8. 2, a party dissatisfied with the determina- 
tion of justices as being erroneous in point of law 
may apply to the justices to state & sign a case 
for the opinion of the High Ct., & such party, 
called ‘‘ applt.,’? shall within three days after 
receiving such case transmit same to the ct.., 
“first giving notice in writing of such appeal 
with a copy of the case so stated & signed, to the 
other party,” called “‘ resp.” :—Held: where the 
solrs. to resp. had authority to accept service o 
notice of appeal on resp.’s behalf, notice in writin, 
of the appeal was properly given to resp. when i 
was given to & accepted by the solrs. on behalf a 
resp.—GODMAN v. CROFTON, [1914] 3 K. B. 803 








solicitor.}—On an appeal from an ord 
made under Justices of the Peace Ac 
v. THOMPSON 1882, service of the notice of appeal 
1112; 70 case stated on the solr. who was acti1 
for the resp. in the ct. below is n 
sufficient service on resp.—MCWILLIA 
v MoOWILLIAM (No. 2) (1900), } 
N. Z. Ll. R. 824.—N.Z. 
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83 L. J. K. B. 1524; 111 L. T. 754; 795. P. 12; 
12 L. G. R. 1380; 24 Cox, C. C. 424, D.C. 

1274. Verbal notice of receipt of case—No notice 
of appeal.|—By Summary Jurisdiction Act, 1857 
(c. 43), s. 2, a party applying to justices for a case 
stated ‘‘ shall, within three days after receiving 
such case, transmit same to the ct. named in his 
application, first giving notice in writing of such 
appeal, with a copy of the case so stated & signed, 
to the other party.” 

Applt.’s solrs., after receiving the case from the 
justices, informed the clerk to resps. orally that 
they had received it, & the clerk to resps. suggested 
that it should be printed. Applt.’s solrs. then, 
within the three days above prescribed, set the 
case down for hearing, & after doing so they wrote 
to resps.’ solrs. stating that they were having the 
case printed. No notice of appeal or copy of the 
case was served on the clerk to resps. or on resps.’ 
solrs. within the three days :—Held: the ct. had 
no jurisdiction to hear the appeal.—HOLLIDGE v, 
RUISLIP-NORTHWOOD URBAN DIstTRicr COUNCIL 
(1912), 77 J. P. 126, D.C. 


(c) Time for Service of Notice. 

See Summary Jurisdiction Act, 1857 (c. 43), s. 2. 

1275. Not later than day on which case trans- 
mitted—Though within the three days.|—-An 
applt. under Summary Jurisdiction Act, 1857 
(c. 43), must give resp. notice of appeal with a copy 
of the case, before transmitting the case to the ct. 

A case having been stated by justices under 
Summary Jurisdiction Act, 1857 (c. 43), it was 
delivered to applt. on Friday, Feb. 7. On Feb. 8 
he transmitted it to the Crown Office, & on the 
same day he sent by post to resp. at Hastings, 
a notice of appeal, & a copy of the case, which in 
due course were delivered to him the next day :-— 
Held: such notice & copy case were given too 
late. Semble: if the notice & copy case be given 
to resp. on the same day as the case is transmitted to 
the ct., it will be sufficient.—ASHDOWN v. CURTIS 
(1862), 31 L. J. M. C. 216; 6 L. T. 331; 269. P. 
312; 8 Jur. N.S.511; 10 W. RB. 667. 


Annotations :—Consd. Banks v. Goodwin (1863), 32 L. J. 
M.C. 87. Folld. Edwards v. Roberts (1890), 55 J. P. 439. 
Apprvd. Verney v. Fletcher (1909), 73 J. P. 131. 








1276. -|—Epwarpbs v. Roperts, No. 
1259, ante. 
1277, ———.]——-In an appeal by way of 





case stated from a decision of justices difficulty was 
experienced in serving resp. with the notice of 
appeal & a copy of the case, with the result that, 
when he was ultimately found, instead of the 
Service on him taking place before the case had been 
lodged at the Central Office in compliance with 
Summary Jurisdiction Act, 1857 (c. 43), s. 2, 
it was not effected until half an hour afterwards : 
Held: notwithstanding the irregularity in the 
service, the ct. in the circumstances had jurisdiction 
to hear the appeal.—SimmonpDs v. Extrorzr, [1917] 
2K. B. 894; 87 L. J. K. B. 42; 117 L. T. 626; 
82 J.P.37; 151L.G.R. 816; 26 Cox, 0. C. 54, D.C. 
Ai aion ---Mentd. Robins v. Wood (1917), 87 L. J. K. B. 


fF, Amendment of Special Case. 
See Summary Jurisdiction Act, 1857 (c. 48), s. 7. 
1278. Application to High Court—When made.] 
-—An application to send back for amendment a 
case on appeal from justices under Summary 
Sete tee ee ee ee 


-- Whether a special 

1 stated under 53 Vict. oc. 4, a 139 i 
B.), should not be first heard by the 

judge in equity.— Warp v. HALL (1899), 


J.— VOL. XXXITI. 





-]— Qu. : 


1900, c. 161, 


34 N. B. 2. 600.—CAN. 


at ‘chambers, exercising jurisdiction 
under Summary Convictions Act, R. 8. 
. 73, Upon a case stated, 
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Jurisdiction Act, 1857 (c. 43), s. 2, may be enter- 
tained before the day of argument.— YORKSHIRE 
TirE & AXLE Co. v. ROTHERHAM LocAL BOARD 
OF HEALTH (1858), 4 C. B. N. S. 362; 27 L. J. 
ee 235; 22 J. P. 625; 6 W. R. 443; 140 B. R. 
Annotation :—Expld. Mersey Wocks & Harbour Board v. 

Jones (1860), 8 C. BL. N.S. 114. 

1279. ]—A case having been stated 
by justices under Summary Jurisdiction Act, 1857 
(c. 43), a rule obtained by applt., calling on resps, 
to show cause why it should not be sent back to the 
justices to set forth the grounds of the determina- 
tion more fully, was discharged. Semble: unless 
something appeared equivalent to a refusal on the 
part of the justices to state the case, the practice 
should be to apply to the ct. at the time of the 
argument to send the case for amendment if ib 
then appears to them to be defective.—CHRISTIB 
v. ST. LUKE, CHELSEA GUARDIANS (1858), 8 E. & B. 
992; 27L. J.M.C. 153; 30 L. T. O. S. 278, 366 ; 
22 J. P. 496; 4 Jur. N. S. 733; 6 W. R. 333 3 











Mere suggestion of misconduct in 
drawing case.|—The cl. will not, on a mere 
suggestion by applt. at the argument that there has 
been misconduct or negligence in drawing a case, 
send it back to be re-stated or amended.— 
TOWNSEND v. READ (1861), 10 C. B. N.S. 30835 
30 L. J. M. C. 223; 4 L. T. 447; 255. P. 455; 8 
Jur. N. S. 39; 9 W. R. 659; 142 EH. R. 471; 
subsequent proceedings, 10 C. B. N.S. 317. 


Annolations :-—Refd. Watts v. Kent JJ., Perch v. Kent JJ. 
ee 14 L. T. 448. Mentd. Barton v. Piggott (1874), 
31 iL. T. 104. 


Sup-sEcT, 5.—PRACTICE OF HiGH COURT. 
A. In General. 


See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 24; Summary Jurisdiction 
Act, 1857 (c. 43), s. G. 

1281. Function of the court.|—The duty of the 
ct., upon a case stated under Summary J urisdiction 
Act, 1857 (c. 43). is simply to answer the question 
of law put to them by the magistrates.—BucK- 
MASTER v. REYNOLDS (1862), 13 C. B. N.S. 623 
143 BE. R. 25. 
aitotation :—Mentd. R. v. Prince (1875), L. RK. 2 C. GC. RR. 





1282. Facts found by magistrate—Accepted as 
true.|—Facts stated to a superior ct. by a police 
magistrate who has had the opportunity of 
determining on their truth must be taken as true 
by the ct.—CLaRK v. JOSLIN (1873), 27 L. T. 762; 
21 W. R. 294. 

1283. ——— —-— Case not remitted for statement 
of evidence.|—JONES v. CATTERALL (1902), 18 
T. L. R. 367; 46 Sol. Jo. 396, D.C. 

1284. Court will not give opinion—Where 
neither party appears.]|—The ct. will not, at the 
instance of the justices, pronounce any opinion 
upon a case stated pursuant to Summary Juris- 
diction Act, 1857 (c. 43), where applt. & resp. 
decline to appear.—WaALTERS v. WILLIAMS (1860), 
9C. B. N.S. 179; 142 HE. R. 70. 

1285. ——— Death of respondent before argu- 
ment.|—FINCHLEY URBAN DISTRICT COUNCIL 
v. BLYTON (1913), 77 J. P. Jo. 556, D.C. 

Powers of High Court.|—-See Sub-sect. 6, post. 


can be regarded as a delegate of the 
ct., or as sitting under a_ specia 
authority independently of the ct.— 
R. v. Dimmock (1906), 39 N. 8S. R 
286,—-CAN. 


whether a judge 


EE 
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Sect. 2.—Appeal to High Court—Case stated: Sub- 
mw sect. 5,B.,C.&D.; sub-sect.6, A., B,C. & D.] 


B. Parties. 


1286. Information on behalf of company—Con- 
viction of defendant—Who should be made re- 
spondent on appeal.|—-Upon an information before 
justices on behalf of a railway co., for an offence 
against their act of incorporation, in placing stones 
& rubbish on the railway, & thereby obstructing the 
free passage of same, the evidence was that the act 
was done by certain persons employed by deft. to 
repair a wall between the railway & his premises 
adjoining, & that on one occasion deft. himself, 
who was standing by, nodded his head & directed 
the workmen to goon. On appeal under Summary 
Jurisdiction Act, 1857 (c. 438), s. 2 :—Held: 
(1) there was evidence to warrant the justices in 
convicting deft; (2) the person lodging the com- 
plaint on behalf of the co. was properly made 
resp. in the appeal.—ROBERTs v. PRESTON (1860), 
9C.B. N.S. 208; 142 E.R. 81. 

1287. Justices have no right to appear—Where 
not made parties.|—The justices have no right to 
be heard in support of their decision, upon the 
argument of a case stated by them for the opinion 
of the ct. under Summary Jurisdiction Act, 1879 
(c. 49).—SMITH v. BUTLER (1885), 16 Q. B. D. 349 ; 
50 J. P. 260; 34 W. R. 416; 2 T. L. RB. 69. 
Annotation :-—Reid. Kv p. Flinn (1899), 81 1. T. 221. 


C. Counsel. 

1288. Only one counsel heard on each side.|-— 
This ct. will hear only one counsel on each side upon 
appeals from inferior cts.—-Howks v. PEAKE (1876), 
33 L. T. 818; sub nom. HAWES v. PEAKE, 24 
; 3 Char. Pr. Cas. 468, D. C.3 affd. 
on other grounds, 35 L. T. 584, C. A. 

1289. .|—Upon the argument of a special 
case only one counsel is heard on each side, except 
when the case is stated upon an order of sessions, 
when it is brought before the ct. upon an order nisi 
to quash, & there all the counsel instructed on both 
sides may be heard.—SpurLina v. BANTOFT, 
[1891] 2 Q. B. 384; 60 L. J. Q. B. 745; 65 L. T. 
584; 56 J.P. 1382; 40 W. R. 1573; 17 Cox, C. CG. 
372, D.C. 





D. hight to Begin. 

1290. Appeal against conviction—Respondent 
begins.|—Jonus v. Taytor, No. 1292, post. 

1291. -|—On appeal under Summary 
Jurisdiction Act, 1857 (c. 43), resp. is entitled to 
begin.— BLACKPOOL BOARD OF HEALTH v. BENNETT, 
SAME v. KENYON (1859), 4 H. & N. 127; 23 J.P. 
198; 7 W. R. 382; 157 E. R. 784; sub nom. 
BENNETT v. BLACKPOOL LOCAL BOARD OF HEALTH, 
KENYON v. SAME, 28 L. J. M. C. 203; sub nom. 
Rt. (ON THE PROSECUTION OF BLACKPOOL LOCAL 
BOARD OF HEALTH) v. BENNETT, 32 L. T. O. S. 260. 
Annotation :--—Mentd. I. v. Lundie (1861), 31 L. J. M. C. 157. 

1292. Appeal against dismissal of complaint— 
Appellant begins.|—The general rule in appeals is 
that resp. {in an appeal against a conviction] 
begins; but, when, under Summary Jurisdiction 
Act, 1857 (c. 43), applt. insists that a complaint 
has been wrongfully dismissed, applt. is to begin.— 
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{. General rule.}—In the argument 
of cases stated for the opinion of the 
ct. by justices of the peace, under 20 & 
21 Vict, c. 43, 8. 2, counsel address the 
ct. in the same order as in law argu- 
ments.—R. v. BROPHY (1859), 9 
I. C. L. R. App. xi.—IR. 


1290 i. Appeal against conviction— 


Respondent 
the general 
Justices of the 


1290 ii. ——— 


begins. )}—In an appeal under 
appeal clauses of 
eace Act, 1882, by the 
person convicted, it is the duty of the 
prosecutor to bogin.— OLIVER v. TAYLOR 
(1896), 15 N. Z L. R. 449.—N.Z. 





applt. should begin on an appeal from a 
conviction as well as on o 


MAGISTRATES, 


JONES v. TAYLOR (1858), 1 BE. & BH. 20; 28 L. J. 

M.C. 204, n.; 120 B. BR. 815. 

‘Annotations :--¥olld. Ellis v. Kelly (1860), 30 L. J. M. ©. 
35. Mentd. Foulger v. Steadman (1872), L. R. 8 9: B. 
§5 55 tone Gencral Station Committee v. Ross, [1897] 
1293, —— .|— On an appeal, under 

Summary Jurisdiction Act, 1857 (c. 43), against 

the decision of justices dismissing the complaint, 

applt. begins. —ELLis v. KELLY (1860), 6 H. & N. 

222; 30L.J.M.C.35; 3L. T. 331; 25 5. P. 279 ; 

6 Jur. N.S. 1119; 9 W. R. 56; 158 E. R. 92. 

Annotations :—Mentd. Leman v. Fletcher (1873), L. lt. 8 
Q. B. 319; Carpenter v. Hamilton (1877), 41 J. P. 615; 
R. ». Baker (1891), 66 L. T. 416; Steel v. Ormsby (1894), 
10 T. L. R. 483; R. vw. Lewis, Stipendiary Magistrate 
(1896), 40 Sol. Jo. 515; Hunter v. Clare, [1899] 1 Q. B. 
oe : Bene v. Shelton Iron, Stee] & Coal Co. (1923), 





SuB-sEcT. 6.—Powers or Hiau Court. 
A. In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), 8. 24; Summary Jurisdiction 
Act, 1857 (c. 43), ss. 6, 8. 

1294. To quash conviction.|—On an appeal to 
this ct. under Summary Jurisdiction Act, 1857 
(c. 43), against a conviction under 50 Geo. 3, c. 41, 
s. 6:—Held: this ct. had power to quash the 
conviction, there being no evidence set forth by 
the case to support it. WATKIN v. FENwick (1858), 
23 J.P. 516; 7W.R. 16. 

1295. To affirm as to some & quash as to others 
—Where several convicted.|—-BROWN v. TURNER 
(1863), 13 C. B. N.S. 485; 1 New Rep. 283; 32 
L. J. M. C. 106; 7 L. T. 681; 27 J. P. 103; 9 
Jur. N.S. 850; 11 W. R. 290; 143 BE. BR. 192. 
Annotations :—Retd. Fuller v. Newland (1863), 27 J. P. 406. 

Mentd. Kvans v. Botterill (1863), 3 B. & S. 787; KR. v. 

Jarrald & Ost (1863), Le. & Ca. 301; Shuttleworth v. 

Grange (1867), 31 J. P. 280. 

' 1296. —— .—A dispute having arisen 
in a workingmen’s society, on the ground that L., 
one of the members, was working for K., who 
employed men not qualified, by the rules of the 
society, to do the work, O., one of the members, 
said he would use his influence to have L. turned 
out of the society, if he did not leave his employ. 
L. still continuing his work, a meeting was called, 
to which he was summoned. The business of the 
meeting was, whether L. would leave K.’s, or 
remain in his employ & be turned out of the society : 
& O., being in the chair, G., another of the members. 
reported what had occurred at an interview whicl: 
he, as a deputation from the society, had had with 
K. & O. then asked L. whether he intended tc 
remain an honourable member & leave K.’s shop 
or stay at the shop, be despised by the club, & 
have his name sent round all over the country ir 
the report ef the society, & be put to all sorts o 
unpleasantness :—Held: this was evidence ol 
which O. might be convicted of unlawfully, b: 
threats & intimidation, endeavouring to force L 
to depart from his hiring under 6 Geo. 4, c. 129 
s.3; but against G. the evidence was not sufficient 
—O’NEILL v. LONGMAN (1863), 4 B. & S. 376; | 

New Rep. 427; 32 L. J. M. C. 259; 8 L. T. 657 

27 J. P. 452; 10 Jur. N.S. 74; 11 W. RR. 947 

9 Cox, C. C. 360: 122 E.R. 500. - 

Annotation :—-Mentd. Wood v. Bowron (1866), 7 B. & S. 93 





Lene eae Asi ee ee ee ae ee kM oe i tment 


—QUICK y. Cox 1902), 21 N. 4 L. I 
584.—N.Z, 





the 
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1294 i. Zo quash conviction. }—~T} 
jurisdiction of the K. B. Div. in Lrelar 
is confined to affirming or quashing tl 
order of Quarter Sessions.—R. (Kini 
v. COUNTY ANTRIM CHAIRMAN & JJ 
{1906} 2 1. R. 208.—ER. 


.]— Counsel for 


er appeals. 


Part XIJI.—APppPEALS FROM CouRTS OF SUMMARY JURISDICTION. 


1297. No power to reduce penalty.|--The High 
Ct. under Summary Jurisdiction Act, 1857 (c. 43), 
s. 6, has no power to reduce a penalty on a case 
stated by justices.—EvVANS v. HEMINGWAY (1887), 
52 J. P. 134, D.C. 

Annotation :—Mentd. Bowyer v. Percy Supper Club (1893), 

57 J. P. 470. 

1298. To make order that justices should have 
made—Case remitted to save defendant’s right of 
appeal.|—On the hearing of a complaint against 
a pawnbroker, under 39 & 40 Geo. 3, c. 99, s. 14, 
for refusing to deliver up a pledge to the owner on 
payment of the loan, it appeared that the pledge 
had been stolen in a burglary in the pawnbroker’s 
house, he having left it for twenty-four hours 
without any one on the premises; the justices 
were of opinion that the robbery occurred through 
the negligence of the pawnbroker, & adjudged 
that he, not having shown reasonable cause for 
non-delivery, should deliver up the pledge or pay 
the value. On appeal :—Held: the case was not 
within s. 14 of the Act, for that sect. applied only 
to a refusal to deliver back a pledge when it 
remained in the pawnce’s possession; but the 
justices were right in holding that the pledge was 
lost by the pawnbroker’s ‘neglect, & they ought, 
therefore, to have made an order under s. 24 of 
the same Act. Semble the ct. had power under 
Summary Jurisdiction Act, 1857 (c. 43), s. 6, to 
drawn up an order under sect. 24. 

But the ct. declined to do so, & remitted the case 
to the justices for re-hearing, with a view to 
sect. 24, in order not to deprive applt. of his appeal 
to quarter sessions, under s. 35 of the same Act.— 
SHACKELL v. WEST (1859), 2 EK. & E. 326; 29 
L. J. M.C. 453; 1L. T. 28; 24 5. P. 22; 6 Jur. 
N.S.95: 8 W.R. 223 121 KW. R. 123. 

1299. To remit case—For new trial—When 
exercised.|—On a summons against the holder of a 
justices’ license for suffering his premises to be used 
in contravention of Betting Act, 1853 (c. 119), 
the conviction of a bookmaker for using the 
premises on the occasion in question for the purpose 
of betting with persons resorting thereto is not 
admissible in evidence for the purpose of proving 
that betting took place on the premises. Semble: 
where the justices arrive at a wrong determination 
in point of law & decide upon a conviction, the 
High Ct. will not, on a case stated, remit the 
case to the justices for a new trial unless the 
justices adjourn the case & ask for directions or 
insert in the case stated a request that the case 
be remitted to them in the event of the ct.’s 
deciding that they were wrong in law.—TAYLOR v. 


1297 i. No power to reduce penalty. |— 
The appellate ct., on a general appeal 
under Justices of the Peace Act, 1882, 


Title II., Part I[I., has no power to opinion of 


viction, the finding of the magistrate 
will not be interfered with, although the 
evidence inay not be satisfactory in the 
the ct.—R 
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WILSON (1911), 106 L. T. 44; 76 J. P. 693 28 
T. L. R. 973; 22 Cox, C. C. 647, D.C. 

1300. Case remitted with opinion—Refusal of 
magistrate to act thereon—Enforcement by man- 
a v. CORSER (1892), 8 T. L. R. 563, 


B. Magistrate's Decision a Finding of Fact. 
Particular decisions.|—See Titles passim. 


C. Existence of Evidence in Support of 
Magistrate's Decision. 

1301. General rule.|—The question for us is 
not whether the justices came to a right conclusion, 
but whether there was any evidence to support 
that conclusion (LORD CAMPBELL, C.J.).—GREEN 
v. PENSAM (1858), 22 J. P. Jo. 737. 

Particular decisions.|— See Titles passim. 


D. Objections Not Raised before Magistrates. 

1302. Cannot be taken on appeal.|—Upon the 
argument of a case stated by justices under 
Summary Jurisdiction Act, 1857 (c. 43), no 
objection can be relied upon which was not taken 
before the justices -——MOTTERAM v. EASTERN 

YOUNTIES Ky. Co. (1859), 7 C. B. N.S. 583 29 
L. J. M.C. 57; 14. T. 101; 24 35. P. 403 6 Jur. 
N.S. 583; 8 W. RR. 77; 141 E. BR. 735. 
wlnnotations :-—Mentd. Cox v. Makes (1890), 15 App. Cas. 

506; Kobinson v. Gregory (1905), 92 L. T. 171. 

1303. -| — Applt. was convicted before 
justices of knowingly permitting persons of bad 
character to assemble in his public-house. At the 
hearing, it was objected on his behalf that the 
persons assembled were there only for the purposes 
of refreshment. ‘The justices being of opinion 
that there was no cvidence to that effect, convicted 
applt. <A case was stated for the opinion of the ct. 
whether, upon the facts there stated, the con- 
viction was right or wrong. On appeal, it was con- 
tended that there was no evidence, on the facts 
stated, that applt. knowingly permitted the said 
persons to assemble :—Held: this objection, not 
having been raised before the justices, could not be 
raised upon appcal.—PURKIS v. HUXTABLE (1859), 
1E. & E. 780; 28L. J. M.C. 221; 33 L. T. 0.8. 
106; 23 J. P. Jo. 293; 120 BK. R. 11023; sub nom. 
PURKIS v. CONSTABLE, 5 Jur. N.S, 790. 


Annotutions :—Distd. Hc p. Markham (1869), 21 1. T. 748; 
Knight v. Halliwell (1874), L. R. 9 Q. B. 412. Consd. 
Kates v. Jeffery, [1914] 3 K. B. 160. Refd. Motteram v. 
Eastern Counties Ry. (1859), 7 C. B. N.S. 58. 

1304. .|—Upon the argument of an appeal 


from justices, no point can be urged which was not 








order will not interfere when the 
objection relied upon as invalidating 
the conviction was not taken before 


. v& HERRELL ~~ the justices in cascs where that objec- 


mitigate or increase the penalty imposed 
La ube ger ees appeals from.— 

Lv. MOARDLE (1807), 15 N. Z. 
L. R. 613.—N.Z. ans 


1297 ii. ——.]J—TAYLOR v. MARSACK 
(1898), 17 N. Z. L. R. 153.—N.Z. 

g- To make order that justices 
should have made.}—On review of the 
judgment illegally rendered for a deft. 
In & justice’s ct., the same may not 
only be reversed, but ju eat will 
be awarded for pltf. for the amount 
sought to be recovered.—WATSON v. 

1299 i. To remit case—For new trial— 
ea atiee yer Mece hy 

.L. R. : an. m. : ; 
ol Q. L. R. 575.—CAN, 
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1301 i. General rule.}—Where there 
any evidence in support of a con- 


(1898), 12 Man. L. R. 198.—CAN. 

1301 ii. --—-Where the decision of 
a magistrate is called in question, the 
superior ct. will not look at the cvi- 
dence upon which the decision was 
based.—He R. v. WONG FONG SING 
(1925), 44 Can. Crim. Cas. 133.—CAN. 

1301 iii. ---Thect. willnot, upon 
the points raised in a special case, 
review the decision of magistrates as 
to the sufficiency of the evidence to 
prove the charge.—-DOYLE v. MORRIS 
(1860), 13 Ir. Jur. 60.—IR. 

1301 iv. . }}—LAFFEY v. MAGORIAN 
(1903), 22 N. Z. L. R. 577.—N.Z. 


1301 v. ——~.}—-KNAPP v. HEAPS 
(1904), 23 N. Z. L. R. 757.—N.Z. 
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1802 i. Cannot be taken on appeal.}— 
The ct. of an application for a quashing 


tion is one which the justices had power 
to remedy.—HBERHARDYT v. CORNISH, 
[1903] S. Rt. Q. 172.—AUS. 

1302 ii. .]}-——-CORMIER v, TIBIDEAU 
(1841), 1 Kerr, 297.—CAN. 


1302 iii. ./+-SEAMAN’S LESSEE U. 
CAMPBELL (1853), James, 94.—CAN. 


1302 iv. -}—A point cannot, on 
an appeal from a conviction on a case 
stated under Justices of the Peace 
Act, 1882, be taken on the argument 
which was not taken in the ct. below, 
& does not fairly arise upon the case 
as stated.—W1 VaRATA v. CLIMIE 
(1889), 8 N. Z. L. R. 7.—N.Z. 


1302 v. -——.}—MARTIN v. CAMPBELL 
(1892), 13 N. Z. L. R. 42.—N.Z. 

h. Kixcept upen question of 
law.}—Points of law not raised before 


the Justices may be considered by the 
ct. on @ case stated.—KAVANAGH v, 


BE2 
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Sect. 2.—Appeal to High Court—Case stated: Sub- 
sect. 6, D.; sub-sects. 7 & 8, A., B., C. & D.} 


taken before them.—MARSHALL v. SMITH (1873), 

as reported in L. R. 8 C. P. 416. 

Annotations :—Mentd. Rumball »v. Schmidt (1882), 8 
Q. B. D. 603; Reay v. Gateshead Corpn. (1886), 55 L. T. 
92; Welsh v. West Ham Corpn., (1900) 1 Q. B. 324; 
Airey v. Smith (1907), 96 L. T. 691. 

1305. ———- Whether upon question of law— 
Arising out of facts stated.|—The ct. will hear & 
determine questions of law arising on the facts 
stated by justices under Summary Jurisdiction 
Act, 1857 (c. 43), s. 6, although they were not 
taken before the justices, or expressly reserved for 
the consideration of the ct.— KNIGHT v. HLALLIWELL 
(1874), L. R. 9 Q. B. 412; 48 L. J. M. C. 118; 
30 L. T. 359; 38 J.P. 470; 22 W. Rh. 689. 
Annotations :—Expld. Hepple v«. Brumby (1896), 60 J. P. 

792. <Apld. London, Kdinburgh & Glasgow Assce. v. 

Partington (1903), 88 L. T. 732. Consd. May v. Beeley, 

[1910] 2K. B. 722. Apld. Kates v. Jetfery, [1914] 3 K. B. 

160. Distd. Northern Theatres Co. v. Shillito, [1925] 2 

K. B. 100. Refd. Hamilton v. Walker, [1892] 2 Q. B. 25; 

Karr, Moering v. L. & N. W. Ry., [1905] 2 K. B. 113. 

Mentd. R. v. Brocklehurst (1891), 61 lL. J. M. C. 48; 

R. v. Pink, etc. JJ., dr p. Heal (1802), 61 LL. J. M,C. 126 5 

Bramble v. Lowe (1897), 66 L. J. Q. B. 243. 

1306. |—On an application to 
the justices at a petty sessions for orders for the 
payment of the rates claimed the justices made the 
order asked for, but on the application of the 
owners stated a case for the opinion of the ct. 
The Div. Ct. held that there were ample materials 
on the facts stated from which an agreement to 
pay the ordinary charges for water supplied for 
domestic purposes could be inferred & dismissed 
the appeal. On appeal it was admitted that the 
question as to an implied agreement was not 
raised before the justices :—Held: it was not open 
to the Div. Ct. to deal with any question of agree- 
ment: between the parties or with anything but the 
bare question of the right of the corpn. to rate.— 
NORTHERN ‘THEATRES Co. v. SHILLITO, [1925] 2 
K. B. 100; 94 L. J. K. B. 472; 133 1. T. 156; 
89 J.P.101; 69Sol. Jo. 459; 23 L. G. R. 288, C. A. 

1307. —— Jurisdiction of justices—Sub- 
ject to costs.|—Where a person, who has effected an 
insurance with an industrial assurance co. on the 
life of another person, afterwards claims the return 
of premiums paid under the policy, on the ground 
that the insurance never was a valid insurance, & 
the policy was void for want of insurable interest, 
the sect. [Collecting Societies & Industrial Assur- 
ance Companies Act, 1896 (c. 26), 8. 7] does not 
apply, & the ct. of summary jurisdiction has no 
jurisdiction to determine such claim, as claimant’s 
case then is that he never was insured with the 
co. at all, &, therefore, he is estopped from saying 
that he is a person insured.” In such case the 
objection that there is no jurisdiction in the justices 
can be taken before the Div. Ct., although such 
objection was not taken or raised before the 
justices, & no question as to it is left to the ct. by 
the justices ; but the party so taking the objection 
may have to pay the costs thrown away by not 
taking the objection at the proper time.—Lonpon, 
EDINBURGH & GLASGOW ASSURANCE Co., LD. v. 
PARTINGTON (1903), 88 L. T. 732; 67 J. P. 255; 
19 T. L. R. 3893; 47 Sol. Jo. 419. 

Annotations :—Mentd. Harse v. Pearl Life Assec. (1903), 


L. J. K. B, 638; Kettlewell v. Refuge Assee. (19 
97 L. T. 896. pee eee ent 


1308. ——- —— Which no evidence could alter.] 

















oe (1876), 1. R. 10 C. L. 210.— 


k. -/—-On an appeal by 
way of case stated under Justices of 
the Peace Act, 1882, s. 236, the ct. 
will hear & determine questions of law 


ustices tho 
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MAGISTRATES. 


—Upon the argument of an appeal from justices 
by way of case stated a point cannot be taken 
before the Div. Ct. upon the facts stated which was 
not taken before the justices, except upon a 
question of law which no evidence could alter.— 
KATEs v. JEFFERY, [1914] 3 K. B. 160; 83 1. J. 
K. B. 1760; 111 L. T. 459; 78 J. P. 310; 12 
L. G. R. 974; 24 Cox, C. C. 324, D.C. 


SuUB-SEcT. 7.—APPEAL TO CouURT OF APPEAL. 
See Part XVI., post. 


SUB-SECT. 8.—COsTS. 
A. In General. 

See Summary Jurisdiction Act, 1857 (c. 43),s. 6. 

1309. Costs follow event.]|—On an appeal, under 
Summary Jurisdiction Act, 1857 (c. 43), against 
a conviction by justices, the ct. quashed the 
conviction :—Held: the costs were to be paid 
by the party prosecuting.—-VENABLES v. HARDMAN 
(1858), 1b. & B.79; 28L.3.M.C.33; 4 Jur. N.S. 
1108; 120 BK. R. 837. 
Annotation :-—Refd. R. v. Smith (1860), 8 W. R. 589 

1310. .]|—(1) In cases stated for the opinion 
of the Ct. of Q. B., by justices of the peace, under 
Summary Jurisdiction Act, 1857 (c. 43), the 
general rule is, that the costs follow the judgment. 

(2) When no one appears on behalf of resp., 
that rule will not be applied.—LEE v. STRAIN 
(1859), 28 L. J. M. C. 221; 5 Jur. N.S. 846; 7 
W. R. 4382. 
Annotation :—-Dbtd. ecu Bary L. 8B. of Health v. Stephen- 





son (1864), 3 New Rep. 488. 

1811. -|—(1) An appeal lies under Summary 
Jurisdiction Act, 1857 (c. 43), where justices have 
dismissed the information or complaint. 

In appeal upon cases stated by justices under 
Summary Jurisdiction Act, 1857 (c. 43), the costs 
of the appeal abide the event.—-DAvys v. DOUGLAS 
(1859), 4 H. & N. 180; 28 L. J. M. C. 193; 32 
L. T. O. S. 2838, 157 EK. R. 8063; sub nom. DAVIS 
v. DOUGLAS, 23 J. P. 1385: 7 W. R. 327. 
Annotations :—Mentd. Sewell rv. Taylor (1859), 23 J. P. 792 ; 

Fredericks v. Payne (1862), 32 L. J. M. C. 14; Tarling v. 

Fredericks (1873), 28 L. T. 814. 

1312. Question raised fairly arguable—Costs not 
given to respondent.|—~-(1) The ct. will not give resp. 
costs on dismissing an appeal against a decision 
of justices, where the question is a fairly arguable 
one. 

(2) Nor will they listen to an application for that 
purpose in the term after the decision.—CASWELL 
v. Cook (1862),12 C. B. N.S. 242; 142 E.R. 1136. 
Annotations :—-As to (2) Folld. Budonberg v. Roberts (1867), 

7 ara bP. 292. Apld. Cook v. Montague (1873), 28 

1318. Conviction quashed on objection not taken 
in court below.|—Where, upon an appeal under 
Summary Jurisdiction Act, 1857 (c. 43), a con- 
viction was quashed under an objection, which 
was not brought to the notice of the magistrates, 
costs were not given to the successful party.— 
STINSON v. BROWNING (1866), L. R. 1 C. P. 321; 
Har. & Ruth. 263; 35 L. J. M. C. 152; 13 L. T. 
oan ; 380 J. P. 812; 12 Jur. N.S. 262; 14 W. R. 


Annotations :—Mentd. Horner v. Cadman (1886), 55 L. J. 
M. C. 110; Hill v. Somerset (1887), 51 J. P. 742; 





PART XIII, SECT. 2, SUB-SECT. 8.—A. 


1309 i. Costs follow event.}—When, 
upon a case stated, a conviction is 
reversed, the Div. Ct. have juris- 
diction to award costs to applt.— 


he ct.— 
(1901), 21 


Part XII].—AprEALS FROM CouRTS oF SUMMARY JURISDICTION. 


Brotherton v. Tittensor (1896). 60 J. P. 72: Mayhew v. 
Sutton (1901), 71 L. J. K. B. 46; Smith v. Perry (1905), 
94 L. T. 140; Hinde v. Evans (1906), 70 J. P. 548. 


1314. No jurisdiction to state case.| —- Diss 
URBAN SANITARY AUTHORITY v. ALDRICH, No. 
1182, ante. 

1315. Where Crown a party.|—On an appeal 
under Summary Jurisdiction Act, 1857 (c. 43), 
against a conviction by two justices on an informa- 
tion for an offence against the excise laws, laid by 
an officer of excise prosecuting for the Queen by 
order of the comrs. of inland revenue, the ct. 
comfirmed the decision of the magistrates, & 
ordered applt. to pay the costs of resp. Subse- 
quently a rule nisi for amending the order of the 
ct. by striking out so much as related to costs was 
obtained on the ground that the information was 
at the suit of the Crown, & that the Crown did not 
pay, & therefore could not receive costs in such a 
case :—Held: by reason of sect. 4 the Crown 
must be taken to be expressly bound by the Act ; 
& that as sect. 6 applied to all cases within the 
Act, the ct. was empowered to order costs to be 
paid on appeals to which the Crown might be a 
party.—MoorsE v. SMITH (1859), 1 KE. & E. 597; 
28 Ll. J. M. C. 126; 32 L. T. 0. S. 3143; 23 J. P. 
133; 5 Jur. N.S. 892; 7 W. RR. 206; 120 E. R. 


Annotations :—Consd. Thomas v. Pritchard, [1903] 1 K. B. 
209. Refd. R. v. Canterbury (Archbp.), [1902] 2 K. B. 
503; Re Letters Patent No. 139207, Re Carbonit Akt., 
{1924] 2 Ch. 63; Swift v. Board of Trade, (1926) 2 K. B. 
131. Mentd. Bain v. A.-G., [1892] P. 217. 


1316. Where justices appear on appeal.|—Resp. 
did not appear, but the magistrates did :—Held: 
costs in such a case could be given against them.— 
HEYWOOD v. WHITEHEAD (1897), 76 L. T. 781; 18 
Cox, C. C. 615, D. C. 


B. Where Respondent does not appear. 


1317. Whether appellant given costs.|—LEE v. 
STRAIN, No. 1310, ante. 

1318. .|—S. being summoned before justices 
for non-payment of a rate, raised a legal objection, 
which the justices decided in his favour. On a 
case stated, the ct. reversed the decision of the 
justices with costs against S., who did not appear : 
-~Held;: there was no general rule as to costs in 
such a case but, in accordance with the usual 
practice on county ct. appeals, the costs were 
rightly given.—WEDNESBURY LOCAL BOARD OF 
HEALTH v. STEPHENSON (1864), 3 New Rep. 488 ; 
reek J.M.C. 111; 10 Jur. N.S. 151; 12 W.R. 

1319. ——— Criminal charge brought to assert a 
civil right.|—This was a hard charge to make 
under the Larceny Act, & there was nothing to 
support the charge. The costs must therefore 
be given to applt. (LUSH, J ).—HALSE v. ALDER 
(1874), 38 J. P. 407. 

1320. .|—Costs of the successful applt. will 
be allowed by the High Ct., though resp. does not 
appear.—GREENBANK v. SANDERSON (1884), 49 
J. P. 40, D. ©. 

1821. -]—A successful applt. on a case stated 
by justices is entitled to his costs, though resp. 
does not appear to support the judgment of the 
Justices.—SHEPHERD v. FOLLAND (1884), 49 J. P. 
165, D. C. 

1822. Law set in motion by respondent.]— 
Clearly the justices’ decision is wrong, & the 
WALSH ¥. 

















-IR. 

1815 i. Where Crown a party.}—On 
appeal from justices, either” Oey of 
guashing order or by special case under 

ustices Act, 1886, the ct. has juris- 
diction to award costs to or against 


1315 ii. 





the Crown in all cases where the Crown 
exercises its right to appear on the 
hearing of the appeal.—MOoOLLOY v. 
HALLAM, [1903] S. R. Q. 282.—AUS. 

-F—R. v. NUGENT (No. 2) 
(1904), 7 Terr. L. R. 239.—CAN. 


l. Where case atruck 
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conviction must be quashed. However, as the law 
has been set in motion by resp. with the object 
of obtaining a decision, he must pay the costs 
(LAWRANCE, J.).—GORDON v. CANN (1899), 68 
L. J. Q. B. 434; 801. T. 20; 68 J. P. 3824; 47 
W. R. 269; 15 T. L. R. 165 ; 43 Sol. Jo. 225, D.C. 

1823. —-— Law set in motion by appellant.|-— 
Applt. put the law in motion. The rule is clear 
now, except in special circumstances. It is quite 
clear that when the person who puts the law in 
motion comes to the ct. to get the law put right 
& resp. does not appear, costs are not given to the 
successful applt. (LORD ALVERSTONE, C.J.).— 
LEE v. BARTON (1909), as reported in 101 L. T. 
603, n., D.C. 


Annotation :—Mentd. Ballard v. Horton’s Estate (1926), 
240.G. R. 449. 





C. Time for Application. 

1324. General rule.|—(1) The ct. will not enter- 
tain an application for costs of an appeal against a 
decision of a magistrate under Summary Juris- 
diction Act, 1857 (c. 43), in the term after that in 
which the judgment is pronounced. (2) Semble: 
the application for costs should be made 
immediately upon the disposal of the case.— 
BUDENBERG v. ROBERTS (1867), I. R. 2 C. P. 292. 
Annotation :—Folld. Cook v. Montaguc (1873), 28 L. T. 494. 
: 1325. Discretion of court.|—Cook v. MONTAGUE, 
nO. 

1326. Application too late—In term after appeal 
decided.J—CASWELL v. Cook, No. 1312, ante. 








1327. .|—BUDENBERG v. ROBERTS, 
No. 1324, ante. 
1328. Three terms after appeal decided.|— 





Three terms after a decision of justices was 
reversed with costs upon a case stated under 
Summary Jurisdiction Act, 1857 (c. 43), applt. 
applied for his costs in the ct. below :—Held: 
although the ct. had by sect. 6, a discretion over 
such costs at the disposal of an appeal, it should be 
exercised only in a strong case of vexation or 
oppression : & such delay without fraud effectually 
precluded it..-Cook v. MONTAGUE (1873), 28 
L. 1. 494; 37 J. P. 694; 21 W. R. 670. 


D. What Costs Ordered. 


1329. Costs of proceedings~ before justices— 
Whether allowed to successful party.|—-Cook v. 
MontTaaues, No. 1328, ante. 

1330. .|—On a case stated by justices 
at petty sessions, the ct. does not give costs before 
the justices to the successful party.—SLAUGHTER 
v. SUNDERLAND CORPN. (1891), as reported in 55 
J.P. 519, D.C. 

Annotations :—Mentd. Foster v. Fraser, [1893] 3 Ch. 158; 

Boyce v. Paddington B, C., [1903] 1 Ch. 109. 

1331. Costs of preparing & amending case.|—-On 
an appeal from justices under Summary Jurisdiction 
Act, 1857 (c. 43), the case was sent back to be re- 
stated, & ultimately judgment was given for applt. 
with costs. On the taxation, the master allowed to 
applt. the costs of preparing the case beyond the 
fees allowed to the clerk of the justices by sect. 3 
& Sched. A, & also the costs of amending the case : 
—Held: the taxation was right.—QGLOVER v. 
Boot (1862), 2 B. & S. 807; 31 L. J. M. C. 270 ; 
9 Jur. N.S. 76; 121 E.R. 1272. 


Annotation :—Refd. Manchester Corpn. v. Sugden, Gresham 
Life Assce. Soc. v. Bishop, [1903] 2 K. B. 171. 


say aa eee cet a ete oA cemtil 


a case stated by magistrates was 
struck out, it not having been trans- 
mitted, & notice of it not hav been 
served as required by the statute, the 
ct. refused to give costs against applt. 
CONWAY v. RICHARDSON (1863), 10 
L. T. 853.—IR. 








ee 
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SrcT. 3.—MANDAMUS. 
SUB-sECT. 1.—TIIE PREROGATIVE WRIT. 
See CROWN Practice, Vol. XVI., pp. 276 et seq. 





ee ree om ce 


SUB-SECT. 2.—ORDERS IN NATURE OF 
MANDAMUS. 

See, generally, CROWN PRACTICE, Vol. XVLI., 
p. 323, Nos. 13438, 1344. 

1332. Justices Protection Act, 1848 (c. 44), 
s. 5—Confined to refusal to act—Not when action 
erroneous.|—/te CLEE & OSBORNE, No. 646, ante. 

1333. Confined to cases whose mandamus 
would lie.)|—A rule under above Act, s. 4, calling 
upon justices to do an act relating to the duties of 
their office, which they have refused to do, will 
not be granted unless mandamus to do the act 
would lie. When therefore magistrates had found 
facts in which they were prepared to commit as 
a rogue & vagabond, a person charged before them 
of an offence against Gaming Act, 1802 (c. 119), 
s. 2, if they had not been advised that by Vagrance 
Act, 1824 (c. 83), s. 21, the power to commit such 
an offender as a rogue & vagabond had been taken 
away, & on that ground they refused to commit: 
this ct. refused a rule nisi to them to convict «& 
sentence, or to hear & determine.—R. v. KING 
(1858), 18 J. P. 41. 

1334, --— Whether confined to cases where 
protection needed.|—Under above scct. it is only 
where justices would need protection if they 
proceeded to do ‘‘ any act relating to the duties of 
their office,’ that a rule, calling upon them to 
show cause why such act should not be done, can 
be granted. Therefore, where justices had refused 
to hear a summons against a person for having 
a board over his door, stating that he was licensed 
to retail beer, etc., he not: being so licensed con- 
trary to Licensing Act, 1872 (c. 74), s. 11, the ct. 
refused a rule against the justices under above 
Acts, but granted a rule for a mandamus.—R. v. 
PERCY (1873), L. R. 9 Q. B. 64; 48 L. J. M. C. 
45; 22 W. R. 72; sub nom. R. v. CUMBER- 
LAND JJ., 38 J. P. 422. 

Annotations :—N.F. R. v. Biron (1884), 54 

k. v. Phillimore (1884), 14 Q. B.D. 474, n. 

1335. -|—An information having been 
laid against P. under Highway Act, 1864 (c. 101), 
8. 51, for encroaching on a highway, the justices 
decided on evidence given that a claim of right set 
up by P. to the land alleged to have been encroached 
upon by him was bond fide & thereupon refused to 
hear the case on the ground of want of jurisdiction. 
Complainant having applied under above sect., 
for a rule for the justices to show cause why they 
should not hear & determine the case :—Held : 
the application was properly made, the statute 
not being limited to cases in which the justices need 
protection in the performance of their duties. 

fh. v. Percy, No. 1884, ante, overd.—R. v. 
PHILLIMORE (1884), 14 Q. B. D. 474, n.; 51 L. T. 
205; 48 J. P. 774; sub nom. R. v. PILLING, 32 
W. R. 593, D.C. 

Annotation :—Folld. It. v. Biron (1884), 14 Q. B. D. 474. 

1336. ——.]—(1) A rule to a magistrate 
calling upon him to show cause why he should not 
hear & determine a matter, applied for under above 
sect. & a rule for a mandamus to him to hear & 
determine, are concurrent remedies & either may 
be granted in the discretion of the ct. A rule under 
above Act is not limited to cases where the magis- 





L. J. M. C. 77; 














MAGISTRATES. 


trate needs protection in the performance of his 
duties. 

(2) A rule under above Act may be granted to 
applt. in person.—R. v. Brron (1884), 14 Q. B. D. 
474; 541. 3.M.C.77; 511. T. 429; 490. P. 68 5 
1T.L. R. 1, D.C. 

1337. Whether applicable to doubtful cases.] 
—On application to the ct. under above sect., 
for an order on the justices to issue the warrant, 
the ct. held the question too doubtful to justify 
them in acting under above Act, & left appcts. 
to move for a mandamus, or to try the question 
by having another rate made, against which A. 
might appeal.—R. v. BROWNE (1849), 13 Q. B. 
654; 116 HK. R. 14133 sub nom. ht. v. SHROPSHIRE 
JJ.,3 New Sess. Cas. 641, n.; 13 J.P. 315. 
Annotations :—Consd. Bletchingdon (Surveyors of Highways) 


v. Peyton (1849), 6 Dow. & L. 288. Expld. te Hartley 
(1862), 31 L. J. M. C. 232. 


1338. (ee school attendance com- 
mittee of the Stamford union, which extends into 
the counties of Lincoln, Rutland, Northampton, 
& Huntingdon, applied to the justices of 
Northampton for a summons for breach of their 
bye-laws against the parent of a child in a parish 
in the county of Rutland. The summons having 
been refused by the justices on the ground of want 
of jurisdiction, application was made for a man- 
damus, but refused on the ground that the ct. will 
not grant a mandamus in cases where there is any 
doubt, & proceedings can be taken under above 
Act. Upon a rule granted under above sect. :— 
Held: Poor Law Amendment Act, 1867 (c. 106), 
s. 27, was applied to the Education Acts by 
Klementary Education Act, 1876 (c. 79), 8. 34, & 
gave justices of any county included in a union 
jurisdiction, in cases arising under the Education 
Acts, over the whole of the union.—-R. v. EATON, 
ETC., NORTHAMPTON JJ. (1881), 51 L. J. M. C. 81 ; 
46 J. P. 231; 30 W. BR. 335, D.C. 

1339. Whether applicable to refusal to 
hear evidence.|—A metropolitan police magistrate 
having declined to hear a charge preferred against 
EB. under 11 & 12 Will. 3, c. 12, & Criminal Juris- 
diction Act, 1802 (c. 85), 8. 1 :—Held: the applica- 
tion to the ct. should be for a mandamus to the 
magistrate to hear the evidence & not for a rule 
under above sect.—R. v. EYRE (1868), L. R. 3 
Q. B. 487; 37 L. J.M.C. 159; 18 L. T. 5113; 32 
J. P. 518; 11 Cox, C. C. 162; Finlason’s Report 
1; sub nom. R. v. VAUGHAN, 9 B. & S. 329. 
Annotation :—-Meutd. Marais v. General Officer Command- 


ing the lines of communication & A.-G. of Cape Colony 
(1901), 71 L. J. P. C. 42. 


1340. Costs—No cause shown.]—Where 
no cause is shown against a rule under above sect., 
the ct. will not make the rule absolute with costs, 
unless asked for by the rule.—LEAMINGTON PRIORS 
Comrs. v. MOULTRIE (1849), 7 Dow. & L. 311. 

Summary Jurisdiction Act, 1857 (c. 43), s. 5.]— 
See Sect. 2, ante. 

















SUB-SECT. 3.—-PURPOSES FOR WHICH WRIT 
AVAILABLE, 
A. In respect of Judicial Acts. 
(a) Zo Issue Summonse. 

1341. Grounds for refusal  insufficient.] — 
Although justices have a discretion as to issuing 
a summons upon an information, yet if they decline 
to issue it for reasons which are insufficient, the 
court will interfere by mandamus to compel them. 
—R. v. Fawcert, erc., DurHam JJ., Ex p. 


PART XIII. SECT. 3, SUB-SECT. 3.—A. (a). 
m. Refusal to perform official acts.}--WOSTIN v. ELLIS (1865), 11 N. B. R. (6 All.) 231,——CAN, 
n. ———.]—WATERBURY v. NIXON (1878), 2 P, & B. 373.—CAN. 


Parr XIII.—Aprraus rrom Courts oF SUMMARY JURISDICTION. 


Hopson (1868), 19 L. T. 396; 32 J. P. 776; 11 


Cox, C. OC. 305. 
Annotation :—Refd. 1. v. Byrde & Pontypool Gas Co., Er p. 
Williams (1890), 60 L. J. M. C. 17. 


1342. -|—R. v. ADAMSON, No. 1377, post. 

13843. Summons refused in exercise of discretion. | 
—R. v. BATHER, No. 416, ante. 

1344. -]—Where justices entertain an appli- 
cation for a summons for a criminal offence, 
& have considered the materials on which the 
application is based, & refused to hear more, or to 
grant the summons, the High Ct. will not interfere 
by mandamus to order them to hear it again.— 
Ex p. MACMAHON (1883), 48 J. P. 70, D.C. 

1345. -|—A mandamus will not be granted 
to interfere with the discretion of a magistrate who 
has refused to issue a summons for perjury on an 
information setting forth facts upon which no 
jury could convict.—Ewz p. REID (1885), 49 J. P. 
600, D. C. 

1346. ——.]—Fx p. LEwIs, No. 1366, post. 

1347, ——-.]|—-Ex ». TRUEMAN (1914), 78 
de Pe doy 11, DiC, 

1848. Justices declining jurisdiction.|—R. v. 
BYRDE & PONTYPOOL GAs Co., Ha p. WILLIAMS, 
No. 1388, post. 

1349. Improper exercise of discretion.|—R. v. 
BENNETT & BOND, Ez p. BENNET, No. 403, ante. 














(b) To Adjudicate and Rehear Complaints. 
i. When Discretion has been exercised. 


See CROWN PRACTICE, Vol. XVI., pp. 311, 312, 
Nos. 1221-1230. 

1350. Court will not review decision.j|—I think 
that a writ of mandamus ought not to issue in this 
case, because the magistrates have already done 
more than we could order them to do. If the law 
requires a certain thing to be done, we may order 
it to be done by the party upon whom the obligation 
of doing it is imposed. If he is to act according to 
his discretion, & he will not act or even consider 
the matter, we may compel him to put himself in 
motion to do the thing, but we cannot control his 
discretion (BEST, J.).—R. v. NoRTH RIDING OF 
YORKSHIRE JJ. (1823), 2 B. & C. 286; 3 Dow. & 
Ry. K. B. 510; 2 Dow. & Ry. M. ©. 155; 2 L. J. 
QO.S. K. B. 43; 107 E. R. 390. 

1351. -]|—Where a magistrate has exercised 
his discretion by refusing to convict on the evi- 
dence adduced before him, in support of an 
information, the ct. will not compel him to rehear 
the case, or return the proceedings which had 
taken place before him.— Kz p. Britisu & FOREIGN 
PATENT INVENTION Co. (1839), 7 Dowl. 614; 2 
Will. Woll. & H. 57. 

(13852. -]|— Where an information is informally 
laid under a penal statute & the justices dismiss the 
complaint, the ct. will not grant a mandamus.— 
Ez p. WILLIAMS (1839), 4 Jur. 171. 

1353. ——-.]—Rule nisi for mandamus to justices 
to hear, as by adjournment, an application for an 
order in bastardy, the application for which, it 
was alleged, they had dismissed on the und 
that the father of the mother of the bastard child 
was able to maintain his daughter, was obtained. 
Cause was shown against this rule, & the affidavits 
of the justices denied that such had been the 
ground on which they had refused the application, 
for that they had not been satisfied with the 
evidence of the chargeability, & believed the relief 








to have been colourable, & therefore had refused | 
i. ——.]}-—R. v. pee ea oO. 


PART XIII, SECT. 8, SUB-SECT. 55 13501 

1350 i. Court wil not review decision.) 
——HEDDEN vv. Z 
et ea es USSELL (1837), 2 Ber 


13 N.8. BR. (1 R. & G.) 70.—CA 

1350 iii. ——~.]—R. v. WuNG TUNG 
(1916), 33 W. L. R. 903; 10 W. W. R. 
15.—CAN 
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to entertain the application. It appeared, how- 
ever, that the justices had questioned the mother 
of the bastard child as to the ability of her father to 
maintain her, & that this was one ground, the child 
itself being still an infant in arms, why they had 
been induced to decide that the chargeability was 
not made out. Witnesses, who were not heard, 
were in attendance to prove the chargeability, & 
corroborate the testimony of the mother ; but the 
affidavits in support of the rule did not state that 
they were tendered :—Held: as the justices had 
exercised their jurisdiction, the ct. would not call 
on them to do so again; but as they had led those 
present to believe that they had decided on the 
ground alleged, the rule must be discharged without 
costs.— It. v. MARSHALL (1843), 2 L. T. O. S. 169 ; 
7 J.P. 722. 

1354. -|—Where magistrates neither neglect 
nor refuse to take the examination of a pauper, & 
do not peremptorily decline to enter into the con- 
sideration of the case, but on the contrary actually 
take the examination, though they refuse to make 
the order of removal, this ct. will not grant a 
mandamus commanding them to grant such order, 
for the ct. will presume that, if the magistrates 
have entered on their duty, they will have per- 
formed it inasatisfactory manner.—LLANFIHANGEL 
RITYDITHON (INHABITANTS) v. ROGERS, ETC., 
RADNORSHIRE JJ. (1843), 7 Jur. 375. 

1355. -|—The refusal to hear evidence & 
argument on facts admitted by the party who 
desires to adduce the evidence, & argue on its effect, 
is not a refusal to hear a case on its merits, & a writ 
of mundamus will not on that ground lie, to compel 
@ fresh hearing. 

On an application for an order of removal, two 
justices, decided, misconstruing Poor Removal 
Act, 1846 (c. 66), s. 1, that the pauper was not, 
under the circumstances of his residence in the 
complaining parish, removable from it :—Held: 
this decision was one on the merits, & therefore 
as the magistrates had exercised their jurisdiction, 
this ct. would not interfere to compel them again 
to entertain the application. Semble: since 
Poor Removal Act, 1846 (c. 66), a writ of mandamus 
will lie to compel maygistrates who have declined 
jurisdiction, to hear & adjudicate, as by adjourn- 
ment, on an application for an order for the 
removal of a pauper.—R. v. BLANSHARD (1849), 
13 Q. B. 318; 3 New Mag. Cas. 94; 3 New Sess. 
Cas. 418; 18 L. J. M.C. 110; 12 LT. O.S, 448 ; 
13 J.P. 104; 116 EB. R. 1285. 

AOR -—-Refd. R. v. Goodrich (1850), 4 New Mag. Cas. 








1356. —-— Unless case stated.]—-R. v. LEICESTER 
(DEPUTIES OF THE FREEMEN), No. 1381, post. 

1357. Wrongful construction of Act of 
Parliament.|—A complaint was made _ before 
justices against N. for keeping an illegal lottery, 
& it was alleged that the facts proved brought him 
within Gaming Act, 1802 (c. 119), s. 2, & rendered 
him liable to be punished as a rogue & a vagabond ; 
but the magistrates thought, wrongly as it was 
suggested, that the provision as to such punish- 
ment was repealed, & that no punishment 
now existed for the offence :—Held: however 
erroneous the decision of the magistrates, this ct. 
could not review it either on mandamus or rule 
under Justices Protection Act, 1848 (c. 44), s. 5. 

We cannot grant a mandamus to compel magis- 
trates to put a right construction on an Act of 


Where jurisdiction of justice lost 
—May be restored by order.}—R. v. 
WARNER, [1924] 4 on Ate . 916; 
[1924] 3 W. W. R. 5123 48 Can. Crim, 
Cas. 78; 20 Alta. L. R. 545.—CAN. 
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Sect. 3.— Mandamus: Sub-sect. 3, A. (b) i. & 2.] 


Parliament (LORD CAMPBELL, C.J.).—R. v. BRISTOL 
JJ. (1854), 22 L. T. O. 8S. 213; 18’Jur. 426, n.; 
sub nom. Re Bristrou JJ. & KING, 2 W. R. 154. 





Annotation :-- Refd. Ik. vr. Worcestershire JJ. (1854), 3 
Kk. & B. A477. 
1358. jJ—R. v. GLOUCESTERSHIRE JJ. 
(1856), 27 L. T. O. S. 185. 
1359. —-—..]—-After cause shown against a rule, 


under Justices Protection Act, 1848 (c. 44), s. 5, 
calling on the magistrate to show cause why he 
should not hear & adjudicate:—Held: the 
magistrate had heard & determined & therefore 
the ct. could not interfere.—R. v. DAYMAN (1857), 
7 E. & B. 672; 26 L. J. M.C. 128; 29 L. T. O.S. 

125; 22J.P.39; 3 Jur. N.S. 744; 5 W. R. 578 ; 

119 EB. R. 1395. 

Annotations :—Distd. I. v. Sanne lay, (1858), E. B. & E. 
852. Refd. Rh. v. Brown (1857), 7 K. & B. 757; Pease v. 
Chaytor (1863), 3 B. & S. 620; R.v. Allen (1866), 7B. &S. 
902; R. wu. Lianfillo, Brecknockshire JJ. (1866), 15 L. T. 
277; Erp. Vaughan (1866), L. KR. 2 Q. B. 114; R. vr. 
Sheil (1884), 50 L. T. 590. entd. Luton L. B. of Health 
v. Davis (1860), 6 Jur. N. S. 580; Buccleuch v. Metro- 

olitan Board of Works (1870), L. R. 5 Exch. 221; St. 

fary, Islington v. Barrett (1874), 30 L. T. 113; Dryden v. 

Putney Overseers (1876), 1 Ex. D. 223; Maude v. Baildon 

L. B. (1883), 10 Q. B. D. 394; Portsmouth Corpn. v. 

Smith (1883), 13 Q. B. D. 184; Richards v. Kessick 

(1888), 59 L. T. 318. 

1360. .|—A magistrate, upon a complaint 
regularly heard before him, gave his opinion against 
complainant, but at the request of complainant 
he refused to adjudicate for the purpose of enabling 
complainant to take the opinion of the ct. left. 
objected, & wished the magistrate to adjudicate 
& dismiss the complaint :—Held: there was no 
such refusal to adjudicate as to entitle the com- 
plainant to a rule, under Justices Protection Act, 
1848 (c. 44), 8s. 5.—R. v. PAYNTER (1857), 7 FE. & B. 
328; 26 L. J. M.C. 102; 28 L. T. O. S. 303; 21 
J. P. 626; 3 Jur. N.S. 511; 5 W. R. 267; 119 
E. R. 1268. 

1361. .|—Where justices have heard an 
information & dismissed it, on the ground that they 
had no jurisdiction, at the same time offering to 
grant a case, this ct. refused to grant a rule 
desiring them to hear & determine.—Fx 
McLeEop (1861), 3 L. T. 700; 25 J. P. Jo. 84. 








1362. ——.|}—R.v. FAWCETT, Etc., DURHAM JJ., 
Ex p. Hopson, No. 1341, ante. 
: 1363. ——.!|—FHa p. CONEY (1873), 37 J. P. Jo. 
77. 
1364, ——.|]—B., a licensed victualler, applied 


to the licensing justices for a renewal of his 
license. <A written notice of opposition on the 
ground of a previous conviction of an offence was 
given, but no one supported it. No other 
opposition was offered, & the superintendent of 
police said there was no complaint since the 
previous conviction. The justices having refused 
the renewal :—Held: a mandamus to the justices 
to hear the application would not be granted, as 
they had a discretion, & had already exercised it: by 
refusing the renewal.— Ez p. BENDALL (1877), 42 
J. P. 88, D.C. 

1365. ——.|—Ex p. MacmaAnon, No. 1344, ante. 

1366. -|—Where a magistrate has refused 
& summons on the ground that the information 
does not disclose an indictable offence, the High 
Ct. of justice has no jurisdiction to review his 
decision, either as to law or as to fact, & therefore 
in such a case a rule, under Justices Protection Act, 
1848 (c. 44), s. 5, calling upon the magistrate to 
show cause why he should not hear & determine 
the application for a summons, will not be granted. 
—Ex p. Lewis (1888), 21 Q. B. D. 191 ; 567 
L. J. M.C. 108; 59 L. T. 388; 52 J. P. 773 3 37 





MAGISTRATES. 


W. R. 13; 4 T. L. R. 649; 16 Cox, C. C. 449, 
D.C. 


Annotations :-—Distd. R. v. Byrde, etc, JJ. & 

Gas Co., Kx p. Williams (1890), 60 L. J. M. C. 17. 

It. v. Bridgo (Metropolitan Police Magistrate) (1889), 5 

T. L. R. 687; R.v. Kennedy (1902), 86 L. T. 753; Burden 

v. Rigler (1910), 27 T. L. R. 140. 

1367. J—R. v. BrrpcE (1889), 5 T. L. R. 
687, D.C. 

1368. ——-.|—-R. ». DERBYSHIRE JJ., Ka Pp. 
HARRISON (1892), 8 T. L. R. 211, D. C. 

1369. .|—Upon a rule nisi for a mandamus 
to command a metropolitan magistrate to hear & 
determine an application for a summons for an 
offence under Roman Catholic Relief Act, 1829 
(c. 7), s. 29:—Held: though the information 
disclosed a primd facie case that the offence was 
committed, nevertheless the magistrate was 
entitled in the exercise of his discretion to refuse 
to issuc a summons, &, if he did so, the ct. had no 
jurisdiction to compel him to review his decision 
unless the discretion was exercised on improper 
& extraneous grounds.—R. v. KENNEDY (1902), 
86 L. T. 753; 50 W. R. 633; 18 T. L. R. 5573 20 

tox, C, C. 230, D.C. 
Annotation :—Mentd. Re Smith, Johnson v. Bright-Smith, 

[1914] 1 Ch. 937. 

1370. ..—A magistrate granted a warrant 
against a mother for conspiring with others to 
abduct her child out of the custody of its guardians. 
One of the persons was convicted of conspiracy, 
but the mother had not been arrested. On an 
application to the magistrate to withdrew the 
warrant against the mother, he declined to do so, 
on the ground that it had not been decided that 
the mother had not committed an offence against 
the law :—Held: the ct. would not interfere, as 
the magistrate had exercised a judicial discretion. 
—R. v. CROSSMAN, Ex p. CHETWYND (1908), 98 
lL. T. 760; 72 J. P. 250; 24 T. L. R. 517; 21 
Cox, C. C. 605, D. C. 

1371. Justices equally divided.|—h. v. 
ASHPLANT (1888), 52 J. P. Jo. 474, D.C. 


Annotations :—Expld. R.«. Hertfordshire JJ., Kap. Varsen. 
[1926}1 K.B.191. Refd. R.v. Wardle, etc. JJ. & Harton 
Coal Co., Hc p. Burrows (1898), 14 _T. L. R. 424. Mentd. 
Kinnis v. Graves (1898), 67 L. J. Q. B. 5838. 


Compare No. 560, ante. 

1372. Justices exceeding jurisdiction.]|—Whcre 
an indoor beer license which had been renewed 
since 1869 was refused to be renewed by the 
licensing justices, on the ground that though the 
house was of sufficient annual value when the 
application was heard at the adjourned annual 
meeting, yet it had not been so on Aug. 25, the 
date of the original general annual meeting, the 
value having been increased during the interval :— 
Held: the justices had exceeded their jurisdiction, 
& a rule for mandamus was made absolute.—R. 
v. MonTaGu (1884), 49 J. P. 55, D.C. 














ii. Refusal io Hear Complaints. 

See, generally, CROWN PRACTICE, Vol. XVI., 
pp. 311, 312, Nos. 1221-1230. 

1378. Discretion not exercised.|——On complaint 
against a party as a vayrant, for refusing to main- 
tain his wife, the party charged, being called upon 
by the justices in petty sessions to show cause for 
his refusal, denied being married to the woman, 
& produced some evidence in support of such 
denial: & he threatened the magistrates with an 
action if they committed him. Complainants 
offered evidence of a Gretna Green marriage ; 
but the justices refused to hear it, & dismissed 
the summons, saying that they would not, on this 
application, try a disputed marriage, alleged to 
have taken place out of the country, & that the 
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parties ought to try it in the Ecclesiastical Ct. :— 

Held: the justices could not, under these circum- 

stances, refuse to hear the case through; & a 

mandamus was granted, requiring them to hear the 

complaint.—R. v. .CUMBERLAND JJ. (1836), 4 

Ad. & El. 695; 111 EK. R. 949. 

Annotations :—Distd. R. v. Marshall (1843), 2 L. T. O. S. 
169. Consd. KR. v. Blanshard (1849), 13 Q. B. 318. | Dbtd. 
R. v. Leicester Deputies of Freemen (1850), 15 Q. B. 671. 

nsd. R. v. Fawcett, etc. Durham JJ., Kx p. Hodson 

(1868), 19 L. T. 396. Refd. R. v. Salop JJ. (1837), 7 

lL. J. M. C..3; KR. vo. Canterbury (Archbp.) (1848), 11 

Q. B. 483. Mentd. Mx p. Broseley (1837), 7 Ad. & Fl. 423. 

1374. ——.]—R. v. Newent JJ. (1845), 4 
L. T. 0.8. 289; 9J. P. 211. 

1375. -|—The justices who hear an applica- 
tion under Poor Law Amendment Act, 1844 
(c. 101), for an order on the putative father of a 
bastard child, have no power to adjudicate finally 
against the mother ; & if they dismiss the applica- 
tion, that dismissal is not a ground for dismissing 
a second application in the same matter, but is 
in the nature of a nonsuit in a civil action. This 
ct., therefore, will by writ of mandamus, or rule, 
compel justices to hear & determine an applica- 
tion for an order in hastardy, which they have 
refused to hear on the ground that it had been 
made after a former application in the same matter 
had been dismissed. Semble: the justices may 
dismiss the second application if on hearing it 
they are of opinion that the merits were fully 
inquired into & determined on the previous 
application.—R. v. GLOUCESTERSHIRE JJ. (1849), 
3 New Mag. Cas. 198; 13 L. T. O. S. 507; 18 
J. P. 5355; sub nom. R. v. GLOUCESTERSHIRE JJ., 
Re Wuite, 13 Jur. 765. 

1376. .|— Where due notice, under 9 Geo. 4, 
c. 61, had been given to justices of an intention 
to apply for a licence to sell excisable liquors, & 
the justices had refused to hear such application, 
the ct. granted a rule absolute in the first instance, 
under C. L. P. Act, 1854 (c. 125), s. 76, for a 
mandamus to the justices to hear the application. 
—~-R. v. WALSALL JJ. (1854), 3 C. L. R. 100; 
24L. T. 0.8. 111; 3 W.R. 69; 18 J.P. Jo. 757. 
notion :—Refd. Sharpe v. Wakefield (1888), 21 Q. B. D. 


1377. -|—Upon an application to justices 
for summonses against certain persons to answer a 
charge of conspiracy to break the peace & do 
grievous bodily harm at a public meeting, evi- 
dence was given that a disturbance had arisen at 
the meeting in which defts. took part, & that one 
or other of them had previously offered money 
to different persons if they would commit acts of 
Violence at the meeting. The justices, after 
hearing the evidence, declined to issue the sum- 
monses, & a rule nisi for a mandamus having 
been obtained, they stated in their affidavit that 
upon the facts brought before them they did not 
feel justified in granting the application, but did 
not say that they thought the -witnesses unworthy 
of credit :—Held : the rule must be made absolute, 
for although under Indictable Offences Act, 1848 
(c, 42), 8. 9, the justices are to issue their summons 

if they shall think fit,” it was here evident that 
they had not exercised a discretion.—R. v. ADAM- 
SON (1875), 1 Q. B. D. 201; 45 L. J. M. C. 46; 
24 W. R. 250; sub nom. R. v. TyNEMoUTH JJ., 
33 L. T. 840; 40 J. P. 182. 


Annotations :—Distd. Ex p. Macmahon (1883), 48 J. P. 70. 
Apld. R. v. Evans (1890), 62 L. T. 570. Consd. R.v. Byrd 
& Pontypool Gas Co., Ex p. Williams (1890), 60 L. J. M.C. 
17; R. ». St. Pancras, Vestry (1890), 62 L. T. 440; R. 
v. Edlin (1891), 65 L. T. 83. Apld. R. v. Bowman, {1898} 
1 Q. B. 663. Consd. R. v. Kennedy (1902), 86 L. T. 753. 
Apid. R. v. Board of Education, (1910] 2 K. B. 165; 
R. v. Mead, Ex p. National Health Insce. Comrs. (1918), 
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85 L. J. K. B. 1065. Refd. Me f- Reid (1885), 49 J. P. 
600; Ex p. Lowis (1888), 21 Q. B. D. 191; Hz p. Lewis 
». Vaughan, Matthews & Warren (1888), 4 T. L. R. 649 ; 

. v. London (Bp.) (1889), 24 Q. B. D. 213; R. v. Pownall 

(1890), 63 L. T. 418; R.v. Huggins & Humphreys (1891), 

60 L. J. M. C. 139; R.v. Southampton JJ., kz p. Lebern 

(1907), 96 L. T. 697; R.v. Bennett & Bond, kz p. Bennet 
(1908), 72 J. P. 362; RR. v. Garrett, Ex p. De Dryver 
41917), 87 L. J. K. B. 129; Roberts v. Hopwood, [1925] 
A. C. 578; Peagram v. Peagram, [1926] 2 K. B. 165; 
Short v. Poole Corpn., [1926] Ch. 66. 

1378. J—It is an established rule of this 
ct. that the discretion of magistrates must be 
exercised upon fitting materials & if a decision 
or possibly a determination has been come to on 
grounds not fitting & outside those which by law 
a magistrate is entitled to consider, there the ct. 
will look at the matter as if the discretion had 
not been exercised at all & will by mandamus 
compel the magistrate to exercise that discretion 
which he has in truth & in contemplation of law 
not exercised (LORD COLERIDGE, C.J.).—R. v. 
Evans (1890), 62 L. T. 570; 54 J. P. 471; 6 
48 Iu. R. 248 ; 17 Cox, C, C, 81, DD. Cc. 

Annotations :-—Consd. R. v. Southampton JJ., Ex p. Lebern 
(1907), 96 L. T. 697; TR. v. Bennett & Bond, Hx p. Bennet 
(1908), 72 J. P. 362. 

1379. |—R. v. BENNETT & Bonn, Ex p. 
BENNET, No. 463, ante. 

1380. Jurisdiction declined.|—R. v. BLANSHARD, 
No. 1355, ante. 











_?, upon a mistaken view of the 
law, in reference to a point upon which its juris- 
diction depends, an inferior tribunal refuses to 
hear, this ct. will compel it to hear by mandamus. 

Whenever the justices or the inferior tribunal 
have refused to hear on a mistaken view of the 
law in reference to a point upon which their juris- 
diction depends, this ct. will interfere & grant a 
mandamus to compel them to hear. When they 
have heard, we cannot review their decision 
unless they state a case for our opinion, but we 
may compel them to hear when they have 
improperly refused (LORD CAMPBELL, C.J.).— 
R. v. LEICESTER (DEPUTIES OF THE IREEMEN) 
(1850), 15 Q. B. 671; 117 E. R. 6185; sub nom. 
R. v. Goopricu, 4 New Mag. Cas. 101; 19 L. J. 
Q. B. 413; 15 L. T. O. S. 248; 14 53. P. 4153; 14 
Jur. 914. 

Annotations :-—Apld. R. v. Monmouth (Mayor), R. v. Bolton 


(Mayor) (1870), L. R. 5 Q. B. 251. efd. ht. v. Liverpool 
Recorder ee 1 we M. & P. 682. Mentd. R. v. Pawlett 


(1873), L. R. . B. 491; Ke p. Portingell, [1892] 1 
Q. B. 15; KR. v. Somerset JJ. (1900), 16 T. L. kk. 166. 
1382. -]—On an information, under 18 & 





19 Vict. c. 108, against one of several joint owners 
of a colliery, for disobedience of the rules in 
sect. 4, after evidence had been gone into on the 
merits, the justices dismissed the complaint on an 
objection taken by deft., that the proceedings 
should have been against all the joint owners :— 
Held: (1) the decision was wrong; (2) it was on 
a point going to the magistrates’ jurisdiction only, 
& this ct. could, therefore, rule them to hear 
& adjudicate.—R. v. BRown (1857), 7 E. & B. 
757; 26 L. J. M. C. 183; 29 L. T. O. S. 160; 
22 J. P.54; 3 Jur. N.S. 745; 5 W. R. 625; 119 
EB. R. 1427. 


Annotations :—As_to (2) Folld. R. v. Essex JJ. (1883), 49 
L. T. 177 efd. Buccleuch v. Motropolitan Board of 


Works (1870), L. R. 5 Exch. 221. 

1888, ——-.]—Ea p. MackwortH (1857), 21 
J.P. Jo. 756. | 

1884, ——.]—-R. v. FAWcETT, ETC., DURHAM 
JJ., Ex p. Hopson, No. 1341, ante. 

1385. |}—LONDON (MAYOR) v. ELLISSEN 
(1868), cited 41 L. T. at p. 506. 


Annotations :-—Refd. R. v. Carden (1879), 5 Q. B. D. 1; 
Ex p. Bottomley, [1909] 2 K. B. 14. 
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Sect. 3.—Mandamus: Subd-sect. 3, A. (b) it. & (¢), 
B. (a).] 
1386. J—Hxe p. Woour (1871), cited in 


24 W. R. at p. 251. 
Annotation :—Refd. lt. v. Adamson, etce., Tynemouth JJ. 

& Spence (1875), 24 W. R. 250. 

1387. .J}—An information was laid against 
one 1’. for having unlawfully released certain 
cows, heifers, & bullocks which had been lawfully 
seized for the purpose of being impounded. The 
justices, holding that the bullocks, etc., were not 
included in the words “ other beast or cattle ” 
in Pound-breach Act, 1843 (c. 30), s. 1, dismissed 
the complaint, on the ground of their want of 
Jurisdiction. A rule nisi for a mandamus ordering 
them to hear & determine the matter having been 
obtained :—Held: it must be made absolute, 
as the justices had improperly declined juris- 
diction under the statute in question.—R. v. GEE 
(1885), 49 J. P. 212; 17. L. R. 388, D. C. . 

1388, .|—Where, in their refusal to issue 
a& summons, it appeared that the justices had 
merely declined jurisdiction & had not exercised 
their discretion, on an application for a mandamus : 
Held: a rule would be granted ordering them to 
consider the evidence & decide whether the 
summons ought or ought not to issue.—R. v. 
BYRDE & PonryrooL Gas Co., Kx p. WILLIAMS 
(1890), 60 L. J. M. C1173 63 L. T. 645; 55 J. P. 
310; 39 W. R. 1713; 17 Cox, C. C. 187; sub nom. 
Re MONMOUTHSHIRE JJ... Hx py. WILLIAMS, 7 
T. L. R. 79, D. C. 

Annotation :~-—Consd. R. v. Kennedy (1902), 86 L. T. 753. 


1389. -]—Upon the hearing of a summons 
under Metropolis Management Amendment Act, 
1862 (c. 102), s. 77, taken out by a district board 
against the owner of a house in a new street to 
enforce payment of the apportioned expenses 
incurred in executing paving works in such street 
under Metropolis Management Act, 1855 (c. 120), 
s. 105, the magistrate is bound to inquire & receive 
evidence on the questions whether the sum alleged 
to have been expended has been actually expended, 
& expended solely on paving works; & a refusal 
to enter upon such an inquiry & to receive evidence 
therein amounts to a declining of jurisdiction on 
his part in respect of which the ct. will grant a 
mandamus.—R. v. MARSHAM, [1892] 1 Q. B. 371; 
61 L. J. M. C. 52; 65 L. T. 778; 5635. P. 164; 
40 W. R. 84; 8 T.L. R.3; 36 Sol. Jo. 11, C. A. 
Annotations :-—Expld. Stroud v. Wandsworth istrict. 

Board of Works, (1894] 2 Q. B. 1. is) R. v. Cheshire 

JJ., Kx p. Hcaver (1912), 108 L. T. 374. Befd. Davis v. 

Greenwich Board of Works (1895), 64 L. J. M. C. 257; 

Met. Dist. Ry. v. Fulham Parish Vestry, [1895] 2 Q. B. 

443; It. v. Stepney B. C. (1901), 71 th J. K. B. 238; 

Ballard v. Wandsworth B. C. (1906), 95 L. T. 118 ; Bower 

v. Caistor R. D. C. (1911), 75 J. P. 186; BR. v. Offlow 

General Income Tax Comrs. (1911), 27 T. L. BR. 353. 

1390. |—R. v. PLOWDEN, Re INDUSTRIAL 
SCHOOLS Acts (1895), 11 T. L. R. 181, D. C. 

1391. —.]|—Fx p. FITZGERALD (1897), 41 
Sol. Jo. 188, D. C. 

1392. -]—Application was made to a Metro- 
politan magistrate for a summons against an 
employer for failing to pay certain contributions 
in respect of his domestic servants pursuant to 
National Insurance Act, 1911 (c. 55), & the magis- 
trate refused to grant the same unless the National 
Insurance Comrs. at the same time took pro- 
cecdings against the domestic servants, who were 
just as much liable to process under the Act as 
the employer. A rule nisi for mandamus was 
therefore granted against him:—Held: the 
magistrate in declining to exercise his jurisdiction 
had acted upon something extraneous & extra- 
judicial which ought not to have affected his 
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decision, & had thereby declined jurisdiction, &, 
the rule nisi must be made absolute.—R. v. Mrap, 
Ex p. NATIONAL HEALTH INSURANCE Comps, 
(1916), 85 L. J. K. B. 1065; 114 L. T. 1172; 
80 J. P. 332; 14 L. G. BR. 688, D.C. 

1393. —F. was charged under Defence of 
the Realm Regulations, Reg. 45 (ccc.) with having 
in his possession on May 28, 1918, without lawful 
authority or excuse, a document, a birth certificate, 
so nearly resembling a certificate issued by a 
foreign Govt. as to be calculated to deceive. The 
case had been referred to the competent military 
authority, who gave a certificate that the offence 
was ‘“‘ one which could adequately be dealt with by 
a ct. of summary jurisdiction.” Reg. 45 (ccc.) 
enumerates various documents which might be the 
subject matter of a charge, & the certificate did 
not define the particular offence for which the 
prosecution was to be commenced, & there being 
thus no direct evidence that the charge on the 
charge sheet was the offence which had been 
investigated, the magistrate was not satisfied 
that he had jurisdiction, & dismissed the summons 
on the ground that the form of the certificate 
was wrong, as not specifying in the manner in 
which the offence would be specified in an informa- 
tion, summons or count, the charge in respect 
of which the prosecution had been commenced :— 
Held: the certificate was prima facie evidence 
that the magistrate had jurisdiction to deal with 
any charge under the regulation, & therefore the 
magistrate, having wrongly declined jurisdiction, 
the rule for a mandamus would be made absolute.— 
R. v. MEAD & Fox, Ex p. PUBLIC PROSECUTIONS 
DiIREcTOR, [1918] 2 K. B. 866; 88 L. J. K. B. 98; 
119 L. T. 314; 88 J. P. 1; 35 T. LR. 4; 62 
Sol. Jo. 763; 16 L. G. R. 830, D.C. 

1394. Refusal to enable High Court to decide 
case.|—Upon an information for keeping open a 
beerhouse until eleven at night, contrary to Beer- 
house Act, 1840 (c. 61), s. 15, it appeared that the 
house was situated in the township of C., which 
contained, according to the last Parliamentary 
census, less than two thousand five hundred 
inhabitants ; that it was also situated in a place 
called H., which comprised parts of three town- 
ships, C. being one, & was an aggregation of houses 
& inhabitants under a distinct name, containing 
more than two thousand five hundred inhabitants, 
but having no local rights peculiar to itself, & it 
was not included in the Parliamentary census. 
The application for the beer license described 
appct. as ‘‘ dwelling in a house in H., in the town- 
ship of C.’’ The certificate of character was signed 
by six ‘inhabitants of the township of C.”; & 
the certificate of the overseer was signed by the 
description, overseer ‘‘of the township of C.”’ 
The license was to keep open the house until ten 
o’clock at night. The justices having in order to 
obtain the opinion of this ct., refused to adjudicate. 
On a rule under Justices Protection Act, 1848 
(c. 44), s. 5, requiring the justices to do so :—Held: 
as the justices had only refused to adjudicate in 
order to raise the point in a convenient form for 
the opinion of this ct., & as the facts were stated 
on which they so refused, this ct. would decide 
whether they had done right in refusing to con- 
vict.—R. v. CHARLESWORTH (1851), 2 L. M. & P. 
117; 4 New Sess. Cas. 554; 20 L. J. M. C. 181; 
sub nom. R. v. CHARLESWORTH, fe HEARNSHAW, 
16 L. T. O. 8. 395; sub nom. R. v. West RIDING 
OF YORKSHIRE JJ.,15 J. P. 163; 15 Jur. 178. 


125: KR. v. Paynter (1857), 7 K. & B. 328. Mentd. 
Smith v. Redding, Windsor ». 

mith v. Redding (1866), 

R. 7 * P. 37 a 
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Washington v. Scott, 
Jeffery (1865), 6 B. & 8. 617; S 
L. R. 1 Q. B. 489; Rice v. Slee (1872), L. 
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(ce) To Admit and Hear Evidence. 
See, generally, CROWN PracTIcE, Vol. XVI., 

p. 312, Nos. 1237-1239. 

_ 1395. Mandamus will not {ssue.|—When an 

information is laid before justices of the peace for 

an indictable misdemeanour, it is in the discretion 
of the justices to hear it, or refuse to hear & leave 
the complaining party to originate his prosecution 
before a grand jury. The ct., therefore, refused 
to compel justices by mandamus to hear evidence 
on an information, with a view to prosecution by 
indictment, for an alleged perjury in depositions 
before the Ecclesiastical Ct., when it appeared 
that the suit in which the depositions had been 
made was still depending, & that the justices had 
therefore held itimproper to proceed on the informa- 

tion.—R. v. INGHAM (1849), 14 Q. B. 396; 4 

New Mag. Cas. 14; 3 New Sess. Cas. 689; 19 

L. J. M. C. 69; 141. T. O. S. 220; 14 Jur. 223; 

13 J. P. Jo. 760; 117K. R. 156. 

Annotations :—Distd. It. v. Fawcett, ete, Durham JJ., 
ix pp. Hodson (1868), 19 L. T. 396. Consd. IR. v. Byrde 
& Pontypool Gas Co., kx p. Williams (1890), 60 L. J. M.C 
17. Refd. kx p. Lewis (1888), 21_Q. B. D. 191; H. v. 


Kennedy (1902), 86 L. T. 753. Mentd. R. v. Garrett, 
Ke p. De Dryver (1917), 34 T. L. R. 13 








1396. 7 a v. HULL LICENSING JJ. (1883), 
47 J.P. Jo. 820. 

1397. Rejection of evidence properly ad- 
missible.|—The ct. will not direct a mandamus to 





issue to compel justices to hear & determine a 
case upon which, after hearing evidence they have 
adjudicated, though at the hearing they had 
rejected certain evidence which was_ properly 
admissible.—R. v. YORKSHIRE JJ., Lx p. GILe 
oe LL. T. 728; 34 W. KR. 108; 2T. L. R. 


Annotation :—Apld 
Comrs, (1911), 


Rt. wv. Offlow 


: General Income Tax 
27 T. L. R. 333. 


B. In respect of Ministerial Acts. 
(a) Issue of Distress Warrant. 

Distress generally, see Distress, Vol. XVIII., 
pp. 260 et seq. 

See Justices Protection Act, 1848 (c. 44), s. 5. 

: Whether ministerial act.|—See Distress, Vol. 
XVIII., pp. 398, 399, Nos. 1389-1396. 

1398. Whether mandamus will issue.]— A 
mandamus will] lie against a justice, a trustee of a 
school, for refusing to grant a distress warrant for 
levying the poor rate on the lands from which the 
school is supported, if the lands are legally liable, 
although he may believe that they are legally 
exempt.—R. v. “Eiiuis & GREENWOOD (1842), 
2 Dowl. N.S. 361; 12 L. J.M.C. 20; 7J.P.179; 
7 Jur. 108. 

1399, | A loca] Act for paving, lighting, 
watching, & improving the town of B., empowered, 
1D one sect., the comrs. for carrying it into execu- 
tion, to ‘‘ rate & assess, & to make an equal rate 
or assessment, upon the tenants or occupiers of all 
houses, shops, coachhouses, stables, brewhouses, 
etc., within the said town, that are or shall be in, 
or adjoining, or contiguous to any street, lane, 
court, passage, or other place within the said town, 
or wholly or in part within the said town, & 
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within the distance of 100 yards in a direct line 
from any lamp or ee light, now or hereafter 
to be affixed or put up under the powers of this 
Act,’”’ etc. In another it declared, ‘‘ that for all 
& every the purposes of this Act, the town of B. 
shall comprise & be deemed to extend over all 
these parts of the several tithings in the parish 
of B., called, etc., which shall lie within the cir- 
cumference of one mile in a straight direction from 
the centre of the said town of B., a certain mes- 
suage, called the Swan Inn, being considered & 
taken as such centre. A rule for a mandanus 
commanding a magistrate to issue a distress 
warrant for levying the amount of a rate upon the 
goods & premises of a gentleman, whose house 
was included within the one mile from the centre 
of B., as above described, but not within 100 yards 
in a direct line from any lamp or public light, was 
refused with costs; & that, though an indemnity 
was offered & ready to be given to the magistrate. 
Bae v. BROWNE (1843), 1 L. T. O. S. 255; 7 J.P. 
o ° 

Becee ——.|—R. v. BRown (1844), 8 J.P. Jo. 

1401. ——.]—R. v. Kenr JJ. (1844), 3 L. T. 
O. 8. 60,186; 8 J.P. Jo. 311, 500. 

1402. .|—T'wo justices for the county of O., 
after hearing the grounds of exemption, which 
appeared to be substantial, refused to issue their 
distress warrant for levying the amount of such 
rate. The ct. granted a rule, under Justices 
Protection Act, 1848 (c. 44), 8. 5, to compel them, 
notwithstanding such exemption appeared to be 
valid. —BLETCHINGDON SURVEYORS OF HIGHWAYS 
v. PEYTON (1849), 6 Dow. & L. 2885; sub nom. 
R. v. OXFORDSHIRE JJ., 18 L. J. M. C. 2225 14 
Jur. 575; 1835. P.J0. 4453 sub nom. R.v. PEYTON, 
14 L. T. O.S. 66. 

1403. ——.]—-R. v. Huui JJ. (1849), 14 L. T. 
O. S. 2013; previous proceedings, sub nom. R. 
KINGSTON-UPON-HULL JJ., 138 J. P. Jo. 745. 

1404. ——.]—R. v. SUTCLIFFE, ETC., BATH JJ. 
(1850), 14 L. T. O. S. 355, 396; 14 J. P. Jo. 68 ; 
previous proceedings (1849), 13 J. P. Jo. 760. 

1405. |—R. v. NEwBurRY JJ. (1851), 15 
J.P. 30321. 

1406. ——.]—R. v. AnTROBUS (1853), 17 J. P. 
Jo. 325. 

1407. .\—Where magistrates have con- 
victed of penalties on matters within their juris- 
diction, & the convictions are regular in form, & 
there is no legal reason shown why the parties 
convicted have not paid the penalties, the ct. will 
feel bound to grant a rule under Justices Protec- 
tion Act, 1848 (c. 44), s. 5, to the magistrates to 
issue warrants to levy the amounts, & have no 
discretion to refuse to do so on the ground of some 
supposed hardship in the number of the convictions 
or the amount of the costs.—Re HARTLEY (1862), 
31 L. J. M. C. 232. 

Annotation :-—Mentd. Milnes v. Bale, Milnes v. Lea (1875), 

L. R.10C. P. 591. 


1408. ———.]—Although this ct. will not inter- 
fere with the justices in the exercise of their 
discretion; yet where they have exercised that 











PART XIII. SECT. 8, SUB-SECT. 3.— 
A. (6). 


1895 i. Mandamus will not tissue. J—~ 
When a prosecution before justices is 
still proceeding, the full ct. had no 
power under Justices of the Peace Act, 
AES No. 953, s. 168, to make a 
mandatory order upon the justices to 
compel them to receive certain evidence 
tendered for the prosecution & ruled 
by them to be inadmissible.—R. v. 
suet (1890), 16 V. L. R. 398.— 


p. ——— Where other remedy avail- 
able. }—Where a magistrate commenced 
the examination of a criminal charge, 
but refused to proceed because he 
thought that the only witness offered 
to prove a material fact was not com- 

etent ; the ct. refused on the applica- 
ion of a private prosecutor, to grant 
& mandamus to compel him to proceed 
there being another remedy _ by bill 
of indictment before the grand jury.— 
a DUVANKY (1869), 1 Han. 581.— 





q. Evidence given before special 
commitiee of House of Commons.}— 
At the hearing of a criminal charge 
before a county judge, sitting as police 
magistrate, evidence given before a 
special committee of the House of 

mmons, & taken by stenographers, 
was tendered before the m trate & 
refused by him :—Held: the ct. had 
no power to grant a mandamus to the 
county judge direct him to receive 
such evidence.—R. v. CONNOLLY (1891), 


| 22 O. R. 220.—CAN, 
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Sect. 3.— Mandamus: Sub-sect. 3, B. (a) & (b), & 
C.; sub-sect.4. Sect. 4.] 


discretion by declining to execute a provision in 

an Act of Parliament, upon grounds manifestly 

unsound, this ct. will interfere. 

An order of a board of guardians was made upon 
an overseer for contribution, which he refused to 
comply with, & upon an application to justices 
for a warrant of distress, they refused to grant it : 
—Held: this ct. would review & control their 
discretion.— Ez BRIDGEND & COWBRIDGE 
GCaRDIANS (1864), 9 L. T. 720. 

1409. -|—Where, by an Act of Parliament, 
power is conferred upon justices to issue a distress 
warrant, ‘‘if they shall think fit,’ they must not 
refuse to issue it merely because they think the 
Act of. Parliament does an injustice in giving such 
power in the particular case. Therefore, where 
the overseer of a parish, which had been an extra- 
parochial place but had been duly annexed to a 
union, was ordered by the board of guardians of 
the union to pay certain money towards the 
common fund & he refused to pay such money : 
Held: justices could not refuse to issue their 
warrant, under Poor Rate Act, 1839 (c. 84), s. 1, 
‘to distrain the goods of the overseer, merely 
because they thought it unjust that such extra- 
parochial place should be compelled to contribute 
to the common fund of the union.—-R. v. BoTELER 
(1864), 4 B. & S. 959; 3 New Rep. 505; 33 
L. J. M.C. 101; 283. P. 453; 10 Jur. N.S. 798; 
12 W. R. 466; 122 BE. R. 718. 

Annotations :-—Distd. R. v. Adamson (1875), 1 Q. B. D. 
201. Refd. R. v. Bros (1901), 85 L. 'T. 581. Mentd. 2. 
v. Oxford (Bp.) (1879), 4 Q. B. D. 525; Davies v. bvans 
(1882), 9 Q. B.D. 238; R. v. London (Bp.) (1889), 24 
Q. B.D. 213; Sharp v. Wakefield, {1891} A. C. 173; 
Kt. v. Local Government Board, Ev yp. Hackney B. C., ete. 
(1908), 6 L. G. R. 665. 


-|—Ex p. NEATH GUARDIANS (1875), 
39 J. P. Jo. 85. 

1411. —-—_.]—A member of a friendly society 
became insane & chargeable to the union, & was 
sent to the county lunatic asylum. The guardians 
applicd to justices under Divided Parishes & Poor 
Law Amendment Act, 1876 (c. 61), s. 23, for an 
order on the trustees to pay out of the arrears of 
his annuity the cost of his maintenance in relief 
of the union. The trustees opposed the order on 
the ground that the rules forbade them to so apply 
these funds, & the annuity was needed for the 
member’s family. The justices made the order, 
but refused to issue a distress warrant :—Held : 
the justices were bound to issue the warrant, for 
the trustees ought to have appealed or applied to 
quash the order; & it was now no defence, that 
the order was invalid or made without jurisdiction. 
—R. v. Swinpon JJ. (1878), 42 J. P. 407, D.C. 
Annotation :-—Consd. It. v. Lancashire JJ., Ex p. Tyrer, 

[1925] 1 K. B. 200. 

1412. J|—L., a metropolitan ratepayer, 
being assessed by a new valuation at a much 
higher sum, gave notice of appeal. On applica- 
tion, a judge in chambers, by consent, made an 
order on L, to pay on the old valuation till a special 
case should be stated :—Held: the magistrate was 
bound to issue a distress warrant, & a rule by way 
of mandamus under Justices Protection Act, 1848 
(c. 44), 8. 4, was properly made ordering him to 
issue such warrant accordingly.—R. v. MARSHAM 
cata 60 L. T. 142; 48 J.P. 308; 32 W. R. 157, 











PART XIII, SECT. 3, SUB-SECT. 8.— hibition against 
» (b). 


r. To certify non-payment of costs.) 


eace to certif 
—The ct. having granted a pro- 3 iy 


costs under C, 


with an appeal from a con ction, re- 
fused a mandamus to the clerk of the 

the non-payment of 
° U~, C., Cc. 03, 5. 67.— 


MAGISTRATES. 


1413. J—J. was rated as occupier of pre- 
mises in the i parish, & also in G. parish, & paid 
the rates to D. He did not appeal against the 
rate made by G. parish,. & on an application by 
the G. overseers for distress warrant, the justices 
having declined & a rule being moved for by way 
of mandamus under Justices Protection Act, 1848 
(c. 44), s. 5:—Held: the rule must be made 
absolute, but without costs. 

Inasmuch as the duty of the magistrates 1s 
always considered to be a mere ministerial duty, 
when it is once shown that the rate is a good rate 
on the face of it, & it has not been appealed against, 
the almost universal course that the magistrates 
have adopted has been to issue a warrant (WIL- 
LIAMS, J.).—R. v. JEFFERSON (1884), 48 J. P. 398. 

1414. -|—Where an affiliation order has 
been made which is not appealed against, or where 
there has been an appeal to quarter sessions against 
the order & the appeal has been dismissed, & 
subsequently an application is made to justices 
to enforce the order by the issue of a distress 
warrant, the justices have no jurisdiction to enter 
into any inquiry as to the validity of the original 
order.—R. v. LANCASHIRE JJ., Hx p. TYRER, 
(1925}1 K. BR. 200; 94 L. J. K. B. 331 ; 132 L. T. 
382; 89 J. P.17; 41 T. L. R. 1033; 69 Sol. Jo. 
194; 23 L. G. R. 32; 27 Cox, C. C. 711, D.C. 

1415. Where rate invalid.|—Justices Protection 
Act, 1848 (c. 44), s. 4, does not protect a justice 
if he acts without jurisdiction. Sect. 5 was not 
intended to be acted upon in a case in which there 
is not a substantial point in issue. Where, 
thérefore, overseers made a rate, & included in it 
property never before rated, & which property, 
by a great body of evidence appeared to be extra- 
parochial, & the justices refused to issue their 
warrant of distress to levy the rate, the ct. refused 
to compel them, under Justices Protection Act, 
1848 (c. 44), 8. 5, to do so.—R. v. GREAT YARMOUTH 
JJ. (1850), 4 New Sess. Cas. 313; 16 1. T. O. 8. 
175; 14 J. P. Jo. 7693; subsequent proceedings 
(1851), 15 J. P. Jo. 417. 

1416. Where order invalid.J—This Court will 
inquire into the validity of an order of justices 
before compelling them under Justices Protection 
Act, 1848 (c. 44), s. 5, to issue a distress warrant 
to enforce such order, & will refuse a rule for that 
purpose where the order appears to be invalid. 

A party upon appearing before two justices upon 
& summons for non-payment of a church-rate, 
under 53 Geo, 3, c. 127,s. 7, stated to the justices 
that he disputed the validity of that rate, & 
specified several objections. Whereupon the jus- 
tices adjourned the hearing, to admit of the party 
in the meantime taking steps to dispute the rate. 
On the day of adjournment, no such steps having 
been taken, the justices made an order for the 
payment of the amount claimed; but afterwards 
declined to issue a distress warrant to enforce 
that order :—Held: the order was made without 
jurisdiction, & therefore a rule under Justices 

rotection Act, 1848 (c. 44), s. 5, to compel the 
issuing of a distress warrant to enforce it could not 
be granted.—R. v. Coins (1852), 21 L. J. M. C. 
73; 18 L. T. O. 8S. 239; 16 J. P. 230; 16 Jur. 
422, 











(6) Other Cases. 
1417. Forcible entry.|—A mandamus lies to jus- 
‘tices to inquire of a forcible entry.—CaALy v. 


proceeding further He oo (1864), 23 U. C. R. 615.— 


t. To issue warrant.}—R. v. Hicks 
Seer 19R.&G.89; 7C.L. T.143,— 


Part XIII].—Appreats From Courts or SUMMARY JURISDICTION. 


HARDY, ETC., Ipswich JJ. (1704), 6 Mod. Rep. 
164; Holt, K. B. 407; 87 E. R. 921; sub nom. 
ANON., 6 Mod. Rep. 139. 

1418. -|—R. v. MONTAGUE (1728), 1 Barn. 
K. B. 72; 94 BH. R. 50. 

1419. To enforce invalid order.]}—A mandamus 
to compel a magistrate to enforce a conviction 
for pltf., refused, where he had returned that deft. 
was convicted of the penalty before him but that 
the said conviction was invalid in law & there was 
not an offence for which the said penalty was 
payable or could legally be levied.—R. v. Rosin- 
SON (1805), 2 Smith, K. B. 274. 

1420. -—By a local improvement Act, 
comrs. were authorised to order the removal of 
nuisances, subject to an appeal to. sessions. 
Penalties were imposed for disobeying the comrs.’ 
orders, & the penalties were to be recovered by 
summary proceeding before magistrates. The 
comrs. having made an order, invalid upon the face 
of it, & that order having been disobeyed by deft., 
application was made to justices to convict him 
in the penalty provided by the statute ; but they 
refused to convict, on the ground that the obstruc- 
tion ordered to be removed was not a nuisance :— 
Held: that was not an exercising of the juris- 
diction entrusted to them; but as the order of 
the comrs. was bad, a mandamus ought not to go 
to compel them to hear a complaint founded upon 
the disobedience of it.—R. v. MILLS, ETc., LAN- 
oe JJ. (1851), 17 L. T. O. S. 164; 15 J.P. 

vo. 

1421. To produce documents—Depositions.]|— 
A mandamus will not lie to compel a magistrate 
to produce depositions taken before him on a 
charge of felony, for the purpose of founding an 
indictment of perjury against the deponents ; 
the magistrate may be subpcenaed to produce the 
depositions which may be read in evidence before 
the grand jury.—He BEDFoRD CouNTY JUSTICE 
(1819), 1 Chit. 627. 

Annotation :—Refd. lh. v. Browne (1849), 4 Cox, C. C. 1. 














1422. Information on which warrant 
issued.|—Lix p. WEST (1865), 20 J. P. Jo. 310. 
1423. Copy of conviction.) — La op. 





HUNTLEY (1869), 33 J. P. Jo. 775. 

1424. To allow & sign rate.]|—Parochial Assess- 
ments Act, 1836 (c. 96), s. 1, which enacts, that no 
rate for the relief of the poor shall be allowed by 
any Justices which shall not be made upon an esti- 
mate of the net annual value of the hereditaments 
rated thereunto, gives the justices a ministerial 
& not a judicial power, &, therefore, if they 
refuse to sign a rate, mandamus will lic to compel 
them.—R. v. YARBOROUGH (EARL) (1840), 12 
Ad. & El. 416; 3 Per. & Dav. 491; 9L. J. M.C. 
62; 4J.P.539; 4 Jur. 627; 113 E.R. 869. 
Annotations :—Consd. R. v. Godolphin & Cotton (1 Rein 

efd. 


Jur. 574; Fox v. Davies (1848), 6 C. B. 11. 
Baker v. Locke (1864), 18 C. B N. 3 52. 


1425. ——.]—If a poor rate be good on the face 
of it, justices cannot enter into the question of the 





PART XIII, SECT. 8, SUB-SECT. 3.—C. 
a. To hear appeal.)—R. v. SMITH 

(1874), 35 U. C. R. 518.—CAN, 

_b. To take’ recognisance.}— QR. v. 

cane (1896), 11 Man. L. R. 134.— 


. PART XIII. SECT. 4. 

c. General rule.J— A magistrate’s 
decision should not be eoverecd unless 
after a rehearsing the ct. is satisfied 
that the conviction is one which sbould 
be reversed, or it is apparent on the 
face of the proceedings that the con- 
viction is an illegal one.—McCABR v. 
McCant (1906), 3 K. L. BR. 56.—CAN. 


d. ——-.}—An order for the re- 


not to be the sole 
OLDHAM (1903), 23 


f. ——-.) — An 


moval of a case from the magistrate’s 
ct. to the Supreme Ct. ought to be 
made when a consideration of all the 
circumstances of the case points out 
that it is desirable that the case should 
rather be heard in the Supreme Ct. 
than in the magistrate’s ct. & the fact h 
that difficult questions will arise ought ’ 
round.—-RAMBAY v. 


e. Zo quash magistrate’s decision.) 
—QOn applications to quash, the con- 
victing justice must be made a party 
to the rule.—R. v. Law & GILL (1868), 
27 U. C. R. 260.—CAN. 


a complaint under Summary Conviec- 
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validity of such rate, for the allowance of a rate by 
justices is an act purely ministerial. 

A poor rate had been made by the two overseers 
of a parish only, in a parish where there were two 
churchwardens who had not been sworn in; & 
two justices having refused to allow the rate, 
inasmuch as it was not made by the majority of the 
parish officers, this ct. directed a mandamus to the 
justices to allow the rate.—R. v. GODOLPHIN 
(LORD) (1844), 1 New Sess. Cas.1; 138 L. J. M. C. 
57; 8J3.P.521; 8 Jur. 574. 


C. Particular Instances. 
To licensing justices.| — See INTOXICATING 
Liquors, Vol. XX X., pp. 66-68, Nos. 515-534. 
To enforce rates.|—See RATES & RATING. 


SuUB-SECT. 4.—PRACTICE AND PROCEDURE. 
Procedure generally, see CROWN PRACTICE, Vol. 
XVI., pp. 323 ef seq. 
Application for order nisi—How made.|—Sce 
7 PRACTICE, Vol. XVI., p. 324, Nos. 1366-— 


Time for.]|—Sec CROWN PRACTICE, Vol. 
AVTI., pp. 325, 326, Nos. 1379-1389. 

Showing cause against order nisi.|—See CROWN 
Practice, Vol. XVI., pp. 3380, 331, Nos. 1456, 
1457, 1464, 1466, 1467. 

Order absolute.|—See CrowN PRACTICE, Vol. 
XVI., p. 331, Nos. 1469-1484. 

Amendment of defective writ.|—-See 
Practicr, Vol. XVI., p. 336, No. 1552. 

Return to writ.|—Sce CROWN PRACTICE, Vol. 
XVI., pp. 337, 341, Nos. 1569, 1639-1642. 

Amendment of return.]—See CROWN PRACTICE, 
Vol. XVI., p. 342, Nos. 1653, 1654. 

Pleading to return.|—See CROWN PRACTICE, Vol. 
XVI., pp. 348, 344, Nos. 1672, 1673. 

-Enforcement of obedience.] — See 
PRACTICE, Vol. XVI., p. 346, No. 1729. 

Costs.J}—See CROWN PRACTICE, Vol. XVI., pp. 
348-350, 352, Nos. 1760, 1761, 1779, 1784, 1785, 
1817. 


CROWN 


CROWN 


Srecr. 4.—CERTIORARI. 

See, generally, CROWN Practice, Vol. XVI., 
p. 398, Nos. 2419 ef seq. 

1426. Order of justices quashed—Order of ses- 
sions falls of course.J|—If order of justices be 
quashed, order of sessions falls of course.— 
Anon. (1701), 12 Mod. Rep. 548; 88 EK. R. 1510. 

1427. To quash magistrates’ decision—-Evidence 
sufficient to convict—No contradictory evidence.|}— 
If justices of the peace acquit deft., against whom 
an information is laid before them for a penalty, 
this ct. cannot reverse the judgment, though the 
justices state, on a return to a certiorari to remove 


tions Act may be quashed on certiorari. 
—R, v. RITCHIE, Hz p. SANDALL (1905), 
37 N. B. R. 206.-—CAN, 

g- ——. }—R. v. HAZELWOOD (1911), 
19 W. L. R. 706; 1 W. W.R. 324; 
20 Can. Crimn. Cas. 488.—CAN. 

J—R. v. MAHONEY (1911), 
18 W. L. R. 74.—CAN. 


k, ——.]}— It. v. BOND (1911), 19 
W.L. R. 348 ’ 21 Man. Ai: R, 366 ; 19 
Can. Crim. Cas. 96.—CAN. 

l. —.}]— Rt. Vv. BooTu (1914), 
310. L. R. 539; 23 Can. Crim. Cas. 
224 ’ 6 O. W. N. 549, 675.—CAN. 

m. To quash for want of jurtadic- 
tion.]}—Certiorari is by Canada Tem- 





° Z. L. R. 8.—N.Z. 


order dismissing 
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Sect. 4.—Certiorari. Sect. 5, 6 & 7.] 


the proceedings here, evidence which prima facie 
is sufficient to convict, & no contradictory or 
explanatory evidence.—R. v. REASON (1795), 
6 Term Rep. 375; 101 EH. Kt. 603. 

1428. Evidence on both sides—Court of 
opinion that magistrates’ decision wrong.|—R. v. 
ALLEN, No. 1116, ante. 

1429. To quash for want of jurisdiction—Juris- 
diction to enter into question.|—When a justice 
had jurisdiction to enter into a question, he has 
jurisdiction to decide upon it; & this ct. will not 
in such a case interfere with his decision.— Lz p. 
CHADWICK (1853), 20 L. T. O. S. 239. 


1430. To quash wartrant—lIssued on charge sub- 
sequently found to be false.|—Where a person has 
been taken into custody, & subsequently remanded, 
on a charge which turns out to be false, the ct. 
will net grant a certiorari for the purpose of 
quashing the warrant under which he was 
remanded, preliminary to his bringing an action 
either against the parties giving him into custody, 








iit. 
D. re i iy 


perance Act, 1878, takcn away in all 
cases where the magistrate has juris- 1] 
diction.-—I¢r p. ORR (1880), 20 N. B. 1. 
(4 P. & B.) 67.— CAN. 


n. .}——-Cauada Temperance Act, 
1878, does not take away certiorari 
where the magistrate acts without 
jurisdiction or in excess of it.—-ka p. 








cedure which 





v. RYAN, 
43 Can. 
meat 52 N. B. R. 104.—CAN. 
-}—Want of jurisdiction in 
a anapistiate & irregularities in pro- 
touch 
rights of appet. constitute those ex- 
ee tional circumstances which justi 
‘clief by way of certiorari, even thoug 


MAGISTRATES. 


or against the justices signing the warrant; for 
the former are entitled to whatever protection the 
warrant can afford them, & in an action against 
the latter the validity of the warrant will be tried. 
—R. v. Iste or Evy JJ., Ex p. GILLING (1855), 
26 L. T. O. S. 60; 4 W. R. 13. 


1431. Discretion to grant writ—Fallure to direct 
justices’ attention to want of jurisdiction.]—A 
dispute as to the payment of money having 
arisen between the representative of a member & 
the secretary of a friendly society, whose rules 
did not direct disputes to ie referred to justices, 
there being a rule that such disputes should be 
tinally decided by arbitrators appointed by the 
society, the secretary of the society was sum- 
moned before a magistrate to answer the complaint 
of having unlawfully refused to pay the money. 
The rules of the society were put in evidence, but 
the magistrate’s attention was not called to the 
fact that the rules did not direct disputes to be 
referred to justices, & an order was made for the 
payment of the money. A rule nisi having been 
obtained for a certiorari to quash the magistrate’s 


R. wv. WEHLAN (1880), 45 
jr. 396, —CAN. 
——.J—- MCDONALD %. 

886). 1 19R.& G. oe —CAN. 
aq. ———.-- BR. VROOMAN (1886), 

sk I. RR. 509. — CAN. 

oh. Woopyattr (1895), 

aT 6. R. 113-—CAN. 


[1925] ance. 
Crim. Cas. U. Be 





RONAN 


the substantial 











RUSSELL (1881), 20 N. B. RR. (4 PP. & wen 
b. : 536. » GAN. appet. has a right of appeal. —-OKREY ges Ree (1 eee 

; vy. SPANGLER, [1925] 1 D. L. R. 859; =O. af KR. 58 Can, Crim. Cas. 163. 

-}--R, v. Matcoum (1883), [1925] 1 W. W. KR. 518; 19 Sask. eisai 
2 S: R. 511.---CAN. L. R. 256.—CAN. aa. ———.}--R. v. Brooke, 1 J. RR. 
Pp. ---When a justice ex- bb. ——-.] — Where certiorari is 104 —N.Z, 
ceeds his jurisdiction in prosecutions taken away by statute a conviction bbb. Conviction confirmed on ap- 
under Indian Act, a certwruri is not may still be quashed if it appears to el Fatt tye alo nos (1870), 30 
t. 423.— 


taken away by sect. 97, or by 47 Vict. 
c 27,8. 15.—2x p. GOODINE (1885), 25 
. B. R. 151.—CAN. 
——.J—Kr p. Roy (1888), 27 
N. b, R. 202.—CAN. 
——.}— kz p. LEGERE (1888), 27 
N. 8. Ro 292.—CAN. 
-—-R. v. GROVER (1892), 23 
92.-—CAN. 
J—lh. v. COULSON (1896), 27 
O. “i. 59.—-CAN. 

b. -- Improper arrest.J}—The fact 
that deft. was arrested & brought 
before the magistrate who made the 
conviction, by a constable who was not. 
qualified is no ground for a certiorari 
under Liquor License Act, 1896. The 
improper arrest docs not go to the 
jurisdiction of the convicting magis- 
crate: —Ezx p. GIBBERSON (1898), 34 

. R. 538.—CAN. 

C. J—R. v. caus foie nie oe Ex p. 

a FE (1904), 36 N. B. Eq. Rep. 503, 





on 











v. O'BRIEN, Ex p. 
toy (1907). 3 L.R. 425; 38N.B. RR. 





e. -+—-h. v. CANADIAN NORTHERN 
Ry. Co. peeks) (1908), 8 W. L. Qt. 
889.—CAN 

f. Rae es |) v. CANADIAN PACIFIC 
Ry. Co. (Sask.) (1908), 8 W. L. R. 
809.-—CAN., 

g.-~—.]— There is no _ certiorari 


in respect of proceedings before a 
Inagistrate except where there is want 
of jurisdiction.—R. A ALLEN, Ez p. 
Ce (1911), 10 EH. L. R. 214; 40 
. Rk. 459.—-CAN, 

ae jeanne sae v. LAUGHTON darts 
22 W. L. R. 199; 6D. L. R. 7; 22 
Man. L. R. 520.— CAN. 


k. ~--.}—hR. v. pase eon Ex p. 
CronKMITE (1916), 44 N - R. 69.— 


1. ——.]—R. v. CoLMER (1920) 
46 O. L. R. 351; 50 D. L. BR. } 
Can. Crim. Cas. 327 .——-CAN, ee 


have been entirely without Jurisdic- 
tion.—Re CoLLerr (1897), 15 N. Z. 
L. qh, 425 -—N.Z. 

oc. Grounds for granting or refusing 
—-Appeal alterngtive remedy.J—Rh. v. 
MURRAY, Ea p. DAMBOISE (1909), 7 
KE. L. Ik. 167.— CAN. 

dd. .}—A motion to 
quash a conviction by a magistrate 
for trespass to land, in contravention 
of ct Trespass Act, was dismissed 
upon the ground that deft. had an 
adequate remedy by appeal.—lh. v. 








CHAPPUS (1917), 38 O. L. KR. 576; 
affd. 39 O. L. R. 329; 12 O. W.N. 
121; 38 Can. Crim. Cas. 157.—UAN. 


ee. -—R.v. DURNO (1921), 
ol O.L. R. 357; 67 D. L. R. 322; 38 
Can. Crim. Cas. 311.—CAN. 

ff. --R. v. STONEHOUBE 
Cee (1922), 38 Can. Crim. Cas. 57. 














_ ---Re R. v. Woop 
(1924), 43 Can. Crim. Cas. 382.—CAN. 
hh, —-— -J—Re FOLny § wv. 





WALLACK, Ez p. WALLACE (1897), 15 
N. ZL. R. 501 —N.Z. 

kk. Appeal dismissed.}—Upon 
a motion to quash a conviction: 
—Held:; the dismissal of the a appeal 
was no bar to the hearing of the 
motion.—TOOMAN v. TREANOR (1899), 
17 N. Z. L. It. 467.—N.Z. 

Nl. Zo determine justices’ jurisdic- 
tion.|—HESPELER v. SHAW (1858), 16 
U.C. R. 104.—CAN. 


mm. Necessity Jor notice.J— I 
AP page (1868), N. B. Dig. 183,— 





»——.)— Re LAKE (1877), 42 
U. "C. I. 206.—CAN. 


00. -}+-On &n applica ion for 
& habeas corpus, under , 
c. 70, a certiorari had issued, & in 
obedience to it the conviction had been 
returned, the conviction was quashed 
on motion, though there had been no 
notice to the magistrate or recognis- 





LYLLAN v. MCKINNON 
(1889), 1 O. R, 219.—CAN. 

ddd. Jv what court applicable. )—It is 
improper to call on the ct. of general 
sessions to show cause to a rule for a 
certiorarit.—Re Nasu & McCRACKEN 
(1873), 33 U. C. R. 181.—CAN. 

eee. Appeal from order to quash— 
Recognisances—Neceasilty for.J-——R. wv. 
Croucn (1874), 35 U. Cc. BR. 433.— 





fff. Costs.}—It is not the practice 
to give costs in quashing a conviction. 
—R. v. oe (1876), 38 U. CR. 
ee rk 





.})—Qu.: whether deft. 
gheuta not get the costs of quashing 
a conviction made to test the law.— 
R. v. JAMIESON (1884), 7 O. RR. 149.— 
CAN. 

hhh. -~——.}] — A_ conviction was 
quashed without costs where it ap- 
peared that deft. had attempted to 
tamper with the informant.—R. v. 
RYAN (1886), 10 O. Rk. 254.—CAN. 

kkk. ———.]-—-R. v. ARMSTRONG (1889), 
13 P. R. 306.—CAN., 

ni. --—-R. v. Simpson (1898), 
3 Terr. L. R. 475.—CAN. 

mmm. -}+-In a motion to quash 
a conviction, auch conviction being in 
a criminal matter, & not merely for a 
penalty imposed by or under pro- 
vincial legislation, no jurisdiction is 
conferred on the High Ct. to give costs 
to appct. against prosecutor or magis- 
trate. —R. v. BENNETY (1902), 22 
o L. T. 290; 4 0. L. R. 205; 1 

pak hk. 360. mh 

——.}]— TURNER v. MOCKLER 

(1903), 36 N. B. it 245.—CAN. 

000. . vw Roy (1911), 18 
W.L. Bl. 464.—CAN. 


p. Hffect of appeal.}—R. v. SLAVEN 
(186), 38 U. C. R. 557.—CAN, 


-/—The fact that deft, has 
commenced proceedings by way of 








—,j— 
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Part XIII.—AprEALs From Courts or SUMMARY JURISDICTION. 


order on the ground of want of jurisdiction :—Held: 
the conduct of applt. in not directing the magis- 
trate’s attention to the absence of any rule directing 
disputes to be referred to justices, distentitled 
him to the discretionary writ of certiorari, & the 
rule was discharged with costs.— Re WEST LONDON 
PHILANTHROPIC BURIAL SOCIETY, 


GREAVES (18869), 20 L. T. 972. 


Certiorari lies to justices.|—Sce Crown PRaAc- 
TICE, Vol. XVI., p. 401, No. 2458. 


3117 et seg. 


CORDERY v. 400-405. 


43] 


CROWN PRACTICE, Vol. XVI., pp. 445 et seg., Nos. 


Procedure generally.|—See CROwN PRACTICR, 
Vol. XVI., pp. 458 et seg., Nos. 3332 et seq. 

In bastardy proceedings.|——See Bastarpy, Vol. 
IIl., pp. 392, 393, 406, 407, Nos. 302, 303, 306, 


Decisions of licensing justices.|—-See INTOoxXI- 


542, 544, 


Whether granted as of right.J)—See Crown 
Practick, Vol. XVI., pp. 402-404, Nos. 2467- 


2498. 


Not granted where case may be stated.|—See 
‘ROWN PRacTICE, Vol. XVI., p. 398, No, 2422. 


CATING Liquors, Vol. XXX., pp. 68, 69, Nos. 


Secr. 5.—PROHIBITION. 


In respect of what acts or proceedings .|—See 
CROWN PRACTICE, Vol. XVI., pp. 412-417, Nos. 


2709-2762. 


Grounds for granting or refusing.]|—Scee CROWN 
PRACTICE, Vol. XVIJI., pp. 417 ef seq., Nos. 2763 


et seq 


SECT. 


Statutory restrictions on grant of writ.]—Sce 


CROWN PRACTICE, Vol. XVI., 
Nos. 3003 et seq. 


Stage of proceedings at which granted.|—Sve 


certiorari is no reason why he should 
not appeal in the ordinary way to thy 
District Ct. If ho first appeals & then 
moves for certiorari in all probability 
the ct. will dismiss his motion for 
certiorari, but even then it is in the 
exercise of a judicial discretion & not 
by reason of any infallible rule.—R. v. 
DOMINION DRUG STORES, LTp., KR. v. 
Satire ghe NORTHERN Ry. Co. (Alta, ), 


[1919] 1 W. W. R. 285; 44 D. 
382.—CAN. 
1. Power to consider evidence.) — 


The ct. will not quash a conviction 
upon the weight or upon a conflict 
of evidence, pa ve must be reason- 
able evidence to support it, such as 
would be sufficient. gO to the jury 
anv. a trial—R. v. HOWARTU (1873), 
‘ Cc. R. 537.—CAN. 


——. + -hR. v. EY, ee 
N. 8 R. R. (3 R. & C.) 51.—€ 
~-F-R. v. RICHARDSON (1885), 
8 0. hk. 651.—CAN. 


——.}+—-R. v. GREEN (1888), 12 
P. a 373.—CAN. 


12 


t enaememanmennd 


——., }—R. WaArsi (1897), 29 
N. °S. RB. ( (i7 R. & G.) 521.-—CAN. 
q. --—-R. v. MARCINKO (1912), 
22 O. W. R. 846; 3 O. W. N. 1626; 
19 pg Crim. Cas. 388.—CAN. 











-)——- McPuERSON v. MoR- 

RISON (1915), 32 W. L. R. 385; 9 

W. W. R. 613; 8 Sask. L. R. 412.— 
CAN. 

t. -}—Where there is no legal 


evidence at all to support a finding, 
the ct. moh quash the conviction on 
es aka . - oe ON (1915), 
33 W. 9 W. W. R. 613; 

Sask, u te aid. : CAN. 


&. -]—Absence of any evi- 
dence of the offence is not a sufficient 
ground for quashing a conviction on 
certiorari.—R. v. CARTER (1916), 34 
cA.” R. 448; 10 W. W. R. 602. 


——.}—R. v. GRAssI (1917), 40 
O. a R. 359.—-CAN. 


0. ——— Evidence wrongly admitted. }— 
R. v. ANTHONY Met) S Can, Crim. 
Cas. 192; 565 ~ 8. 17.—CAN. 


| a SuHaw (Ont. 


e. Enel, ieee Jay ‘Ser, 1921 

S64 a Ga BeOS ny at 
T 

a0 aa 8. 250; 30 B.C. R. 





—-,]— R 





aides)” 41 "C ~O i co Tz 
—OAN. > an. Cr Cas. 152. 
O 


— R. of] e 
(1883), 39 39 ton Crim. Cea. 829" ; ioasi't 


pp. 436 et seq., 


See CROWN PRACTICE, Vol. XVI., pp. 372 et seq. 


6.—HABEAS CORPUS. 
See CROWN PRACTICK, Vol. X.VI., pp. 248 et seg. ; 
IXTRADITION, Vol. XXIV., pp. S86 eft seq. 


Sect. 7.—OTHER CASES. 


W. W. KR. 1220.—CAN, 


h. -}— The magistrate having 
heard tho evidence & determined the 
question of fact:—Held: there was 
no jurisdiction to review his determina- 
tion, & certiorari was refused.—R. 
(DARCY) tv. CouNTY CARLOW JJ., 
{1916} 2 1. R. 313.—IR. 

k. Enforcement of conviction.) — 
Where a conviction under the second 
part of Canada Temperance Act has 
been removed by certiorari & after- 
wards confirmed, a procedendo will 
issue to carry back the record of the 
proceedings to the magistrate in order 
that he may enforce the conviction.— 
ht. v. GRIMMER (1886), 25 N. B. RK. 
480.—CAN. 


aa. Motion to quash—Before whom 
made.jJ—Qu.: whether a single judge 
has power to hear a motion to quash a 
conviction. If he has power his 
decision is final, & not appealable. If 
he has no power, then his action is of no 
avail, & still unappealable.—R. v. 
McAULEY (1887), 14 O. R. 643.— 





~J—R. v. 
(1888), 15 O. It. 266.—CAN. 
ec, —-— ——-—-.}—On a return of an 
order nisi to quash a conviction the 
ct. was composed of two of the judges 
thereof, the third judge being absent 
attending to other pressing judicial 
work :—Held: the ct. was properly 
constituted to dispose of the order.—R. 
v. RUNCHY (1889), 18 O. BR. 478.— CAN, 
dd. Power to rchear.j— The 
jurisdiction of the full ct. to rehear 
motions to quash convictions has not 
been taken away by Judicature Act, 
but still exists in the divisional cts.— 
R. v. FRE (1887), 13 O. RR. 590 Sais 
ee. Recognisances.] — R 
Sy eur R. v. ADDISON (1889), 
17 O. R. 729.—CAN 
v., ASHCROFT 


ff. -—R. 
(1899), 4.9 4 Torr. L. R. 119.—CAN. 

gE. jJ—R. v. WEDDER- 
BURN, Hx p. SPRAGUE (1903), 36 
N. B. R. 213.— CAN, 

hh. —— JA judge may not 
in an ex p. application grant leave to 
an appct. to move to quash a con- 
Tiction rwithout furnish a aged cit 

—He ADAMSON (1916), 
566; 9 W. W. R. 1130 So OAN. 

kk. Certiorart ending.] — 
Peuding the determination of the 
question whether an order for a 
certiorari to remove a conviction can 
be sustained, or not, &@ motion will 
not be heard to quash the Sacer 
R. v. HURLBERT (1893), 26 N. 8S. R. 


BEEMER 


























See Cases infra. 


123.—CAN. 





Hl. Death of prosecutor.| — 
The death of prosecutor, who is also 
informant, after » summary conviction, 
before the service on him of a rule nist 
to quash, does not prevent the ct. 
from dealing with the matter & from 
quashing the conviction.—R. v. FiTz- 
GERALD (1898), 29 O. R. 203.—CAN. 

mm,—— Doubtfulconviction afirmed.} 
—]h. v. HENNESSY, Ac yp. PALLEN, 
Er p. Durick (1907), 3 HE. LL. R. 
ee 38 N. B. R. 103.—CAN 

—.J—R. v. MONTGOMERIE 
(1884), 3: Z. lL. RR. 140 (8. C.).-—-N.Z. 

oo. Amendment of conviction.) — 

here a conviction for an offence 
over which the magistrate had juris- 
diction, is bad on its face, the ct. is to 
look at the evidence to determine 
whether an offence has been committed, 
& if 80, it should amend the conviction. 
—R. v. COULSON (1893), 24 O. RR. 246. 


——.J—hR. ». Murpock (1900), 
20€: L. T. 350; 27 A. R. 443.—CAN. 


aie v. O'BRIEN, Ez p. 
Gane (1906), 37 N. B. lt. 604.—CAN. 


)J— Rv. FITZGERALD 





cet 


(1911), 19 W.L. RR. 462; 1 WwW. W. RR. 

ere 19 Can. Crim. Cas. 39.—-CAN. 
——.}—Re Muscuik (1915), 33 

Bint R. 468; 9 W. W. RR. 1285.— 





J—lh. v. Lirthie (B. C.) 
(1917), 27 Can. Crim. Cas. 422.—-CAN. 
bbb. JR. ve. VAN FLEET 
(Alta.), [1918] 1 W. W. R. 332; 38 
D. L. R. 592; 29 Can. Crim. Cas. 
one —CAN. 
cc, ——~-.]—lt.v. NoRWODSKY (Alta.), 
[1920] 3 W. W. RR. 85.—CAN, 
ddd. ———.]--lt. v. BEKTHAM, 
1095.—-N.Z. 
eee. Appeal from.J}—No appeal lies 
to the ct. of appeal for Ontario from 
an order of @ div. ct. quashing &@ oon- 
viction by a police magistrate for 
breach of @ municipal bye-law.—R. v. 
CUSHING (1899), 26 A. RR. 248. Pa 
fff. iaaaiaiet for we tae 
MCDONALD (1902), 35 N 
CAN. 





Mac. 


R. 
~ iT. 393.— — 


gee. Form— A fidavit — Coes: }— 
HARRIS (1906), 6 Terr. L. IR. 376. 


PART XIII. SECT. 7. 
bhh. Review of judgment—Powers of 
court.)—On the return of an order 
nisi to review the decision of justices, 
the ct. has power under Justices Act, 
1880, s. 146, to amend a slip in the 
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Sect. 7.—Other cases.] 


proceedings before the justices by 
permitting additional evidence to be 
called.—SuUTHERLAND v. COOLKY (1898), 
24 V. L. R. 410.—AUS. 

a. Judgment against onc of 
two joint defendants.)—BUCKSTAFF vv. 
DOTEN (1844), 2 Kerr, 366.—CAN. 

b. ——- Jn lieu of certiorari. i 

Ex p. ABELL (1879), 18 N. B. 

(2 P. & B.) 600.—-CAN. 

Cc. Judgment of police magis- 
trate.]—There is a right of review to a 
judge from a conviction by the police 
magistrate of St. John.-—st. an 
CORPN. v. MASTERS (1880), 19 N. B. 

(3 P. & B.) 585. AN 

d. Appeal to ‘Sirens Court — 
Further right of appeal to High Court.J— 
PERYERSWALD v. BARTLEY (1904), 1 
Cc. L. lt. 497.—AUS. 

e. ——-—- Nature 
to the Supreme Ct. under Justices Act, 
1921, is a full appeal on the law & 
facts. —ALMUND v. ALLCHURCH, [1925] 
S.A. S. hk. 53.—AUS., 

{. When right exists.) — 
CHESLEY v. GRASSIF (1868), 7 N.S. ht. 
191,.--CAN. 

g. Appeal bond—By town clerk— 
Not sufficient to bind municipality. }— 
Bond for security on an appeal given 
by town clerk does not bind council 
& is nu security.—GUILDFORD CORPN. 
v. TRAYLEN (1908), 10 W. A. L. Rh. 
32.—AUS. 




















h. —-——- Who may be surety.)— 
McNEIL v. MOREHOUSE (1873), 9 
N.S. KR. 314.—CAN., 

k. Action on—- Costs.J—R. 





v. MURRAY (1875), 
Ik. & C.) 58.—CAN. 

l. Form.) ~~ The condition 
contained in bonds given on appeals 
to the county ct. from justices & the 
city civil court is that applt. shall abide 
by, & perform, the judgment of the 
county ct. to which such appeal is 
taken.—HALIFAX PILOT COMRS. v. 
cae (1894), 26 N.S. RR. 333.— 


10 N. Ss. R. (1 





m. Appeal to kull Court—IJIn 
respect of ministerial acts.J—-No appcal 
lies to the Full Ct. in respect of pro- 
ccedings before justices under Municipal 
Corporations Act, 1906, 5. 416, when 
the justices are acting ministerially. 
—GUILDFORD MUNICIPALITY v. MORKI- 
BON (1915), 17 W. A. L. RK. 101.—AUS., 

n. Notice of appeal — Condition 
precedent to appeal.) — HOMES  »v. 
ee [1924] S.A. 8S. R. ae 

—— Time sor giving.J—R. 
MARR (1911), 10 E. L. Jt. 13.—CAN, 

J— an v. TROTLIER 

L. lt. 663; 5 W. 





p. 
(1913), 25 


25 W. W.R. 

263; 14 D. L. R. 355; "6 Alta. L. ht. 
oe 22 Can. Crim. Cas. 98.—CAN, 

——- = — ee |—hR. ov. ec 
11982) 1 W. W. h. 1235; 63 D. L. 

663; 37 Can. Criin, Cas. 81; 17 wits 


L. a 394,.—CAN. 
Sufficiency of.J—KEOHAN v. 





Coo (1887), 1 1 Terr. L. lt. 125.— CAN. 
—— ——.]—Re Cor v. CoE 
(1800), 21 O. It. 409.—CAN, 


ree 


-J—-CrRaaga v. La- 
meee (1898), 3 Terr. ‘L. lt. 91.—CAN, 
bb. 


——— ]— HOSTETTER  ., 
4 Terr. L. LR. 


ee 


THOMAS (1899), 224,— 
ik ; 





BRIMA- 
Sasick Of Ww. tT. T.) 905), 2 W.L. RH. 
53.—CAN 

Scorr v. DALPHIN 
T.) (1907), 6 W. L. R. 371. 


ee. -}+—A statement in 
general terms that. the decision appealed 
from is erroneous in point of fact & 
against the weight of evidence is not 
a arate with Justices of the Peace 
Act, 1882, 8. 249.—Paynx v, JOHNSTON 
(1902), 22 N. ZL. R. 176.--N.Z. 


ff.——— Sufficiency of service.}—A 


(N. Ww. 
CAN. 








MAGISTRATES. 


notice of appeal from a summary 
conviction eo ee served upon 
the convict magistrate is not 
invalid because et is not also addressed 
to & served anon a an Re a oa 
(1902), 22 C. 
33.—CAN. 

gg. .}—Whe & con- 
viction for an offence aaninse the Indian 
Act was made by two justices of the 
peace, & notice of appeal from the 
conviction was served upon only one 
there was 
no jurisdiction to hear the appcal.— 
R. v. EDELSTON (1910), 15 W. L. RR. 
279.—CAN. 

hh. To whom given.]}—Notice of 
appeal from a magistrate’s conviction 
may be given to a pea sittings of a 
district ct. fixed by the judge, by virtue 
of authority given by District Courts 
Act) (Sask.), 5. 25.—FAUCHAUX 1. 
GEORGETT (1915), 32 W. L. R. 863; 9 














W. W. RR. 458; 8 Sask. L. LK. 325.— 
CAN. 
kk. —— Appeal subsequently aban- 


doned—By one of two appcllunts.j—- 
BRown v. BOWDEN (POLICE) (1900), 19 
N.Z. L. R. 98.—N.Z. 

lM. Leave to appeal-—When granted— 
Important principle of law or justice 


involved. |—WANBTALL Vv. BURKE, [1925] 
st. R. Qd. 295; 19 Q. J. P. 147. 
AUS. 

mm. When  rcfused --- Where 





special remedy given to ee 
h. v. BuRNS (1901), 21 C. L. TT. 202; 
10. L. li. 336.—CAN 

nn. dppeal involving question of 
law—Attitude of court.|)—The ct. is 
very reluctant to disturb a justicc’s 
judgment on a strict rule of law, where 
the substantial justice of the case is in 
favour of the verdict.—JORDAN  v, 


COATES (1850), 7 N. B. R. (2 All.) 107. 
—CAN 


oo. Irregularity of proceedings — 
When objections should be taken.)-— 
Objections by applt. to the regularity 
of proceedings before Justices must be 
brought to the notice of the ct. during 
the first four days of the term, & before 
the cause comes on for trial. GRAHAM 
Dae ee (1853), James, 139.— 


objection of 
irregularity in the proceedings leading 
up to an appeal from the North West 
Territories cannot be taken at the 
arguinent of the appeal.—STEELE wv. 
RAMSAY, BRATT, CLAIMANT (1885), 3 
ses L. R. 305; 1 Terr. L. lt. 1.—CAN, 
A ffidavit Pe appellant—N ecessity 
for Waived by mayistrate’s conduct.) 
——Where one of the magistrates be- 
fore whom a cause was tried stated 
that all the papers necessary for per- 
fecting the appeal were filed, accepted 
the bond, telling the party it was 
alright :—Held: the appeal should 
be allowed, though no affidavit had 
been filed._-McK ay v. McKay (1856), 
2 ee 75.—CAN. 
Before whom made.) — 
The ‘statute gives no authority to any 
Inagistrate to prepare the affidavit 
other than the one who has heard the 
cause.— MoIR wv. RAMSAY (1885), 6 
h. & G. 126.—CAN. 


tt. form.j—The affidavit did 
not negative both charges contained 
in the information :—J/eld: this was 
not necessary, deft. having been 
acquitted of one of the charges.— 
lt. v. JOHNSTON (1894), 27 N.S. ht. 
298.—CAN. 


aaa. No right of appeal—lIrom 
judgment of non-suit.J—The ct. will 
not allow an appeal from a judgment 
of non-suit in justices’ ct. when no 
witnesses have been, produced by pltf. 
on the trial below. ean hares v. 
BARNEHILL (1859), 4 N. S. 1. (Coch.) 
81.—CAN. 











bbb. T'o nearest county—From 
peu orary judicial mab }—GIBSON 
Paes (1885), 7 O. R. 401.— 





occ. From summary court in 
North West Verritorics.)—HR. v. PISONI, 
R. v. Tayuor (1906), 6 Terr. L. R. 
238; 4W.L. R. 527.—CAN. 

ddd. —-—-~ From decision of summary 
court under Prohibition Act, 1900.}-— 
McMuURRER v. JENKINS (1907), 3 
EK. L. R. 149.— CAN, 

ece. To Supreme Court of 
Cunadta—After case stated extra cursum 





curiae to Supreme Court of New 
Brunswick. ]-——LAINE v. JAMIESON, 
(1908), 41 S.C. lk. 25; 6H. LL. HR. 71. 

fff. New trial— When granted.) —- 


Where a conviction has been affirmed 
by a jury on appeal to the quarter 
sessions, that ct. cannot grant a new 
trial.—YEARKE v. BINGLEMAN (1869), 
28 U. C. lt. 551.—CAN. 

ggg. Within what time appeal must 
be brought—-Thirty days.}—Under 
Indian Act, 1876 (c. 18), 8s. 84 (D), 
an appeal must be brought before 
the appellate judge within thirty days 
from the conviction.—Rc HUNTER v, 
GRIFFITHS (1877), 7 P. 1. 86.—CAN. 

hhh. | McGauLEY 
(1887), 12 P. BR. 25 §.~—CAN. 

kkk. Appeal to county court--No 
further appeal allowed.J—Yhe decision 
of the county ct. on an appeal from 
magistrates is flnal. — COOLAN v. 
McLEAN (1878), 12 N. 8. R. (3 R. & C.) 








479.—CAN, 
nl. —— -——.]}—CocuRAN v. LAR- 
eaN. 12 N.58. Kh. (38 R. & C.) 480. 


— ——. cee v. BURKE 
ast 1 Rt. & G. 94:—CA 
a ees v. 
MeLwan (1881), 2 hk. & G. 176; 1 
C. Ba ie 664.—CAN. 





-}— McDONALD v. 
Lk. i G. 1.—CAN. 

o-+—-lht. v. SHEPEARD 
(1888), 20 N N.S. lh. . 1 & G.) 476; 9 
C. a a 253.-—-CAN 


MoCLisn (1 (1884), 5 





LESLIE 


Re eee i 


| 
ass, 25 N.S. 2. 163.—CAN. 
rrr. — —,)—-- CAPE | BRETON 
Kish & TRADING Co. vt. MORRIBON 
(1894), 26 N.S. Lt. 487.--CAN, 


.]—-Re LAMBERT (1900), 
396.—CAN 
a. sie ea v. 
(1923), 41 Can. Crim. 
N.S. Rt. 235.—CAN., 


bbbb. Powers of court.)}—Held: a 
county ct. judge had puwer to amend 
an affidavit for appeal from the 
magistrates’ ct. which was not headed 
in the cause, & had not the words 
‘before me’ in the jurat.—Woop- 
oe v. INNIS (1883), 6 li. & G. 295. 


cocc. -}—The judge of the 
county ct. has jurisdiction to take 
evidence to cstablish the question of 
jurisdiction.—SLirpr v. MORRIS (1906), 
245.5. 1.218; 41 N.S. Rh. 87.—CAN. 


JA county ct. 
judge, hearing an appeal froin a suim- 
inary conviction by a inagistrate, has 
no power under the Criminal Code 
to state a case for the opinion of the 
Ct. of Appeal.—-R. v. McINTosH (1910), 
14 W. L. RR. 5483; 17 Can. Crim. Cas. 
205.—CAN. 


ecce. Costs — A eae 
awarded—Person not part ro- 
Ye ele »-+—-Re BOLE (1892), % B. Pre 


ffff. ——- What costs awarded. | 
—-Under the Criminal Code, gs. 880, 
the ct. may, on appeal, award guch 
costs, including solr.’s fee, as it may 








ttt. 
73.0. R. 








VERGE 
Cas. 146; 57 














whom 





deem roper.—R. v. MCINTOSH (1897), 
28 O. ht. 603.—CAN, 
——.}—h. v. Haw: 
sore oF 900), 00), 33 3.N. S. R. 165. “CAN. 
bhhh. —— When right exists—Con 


viction by two justices. —An cal 
lies to the county ct. from a onic tion 


Part XIIJT.—Arprats rrom Courts or SUMMARY JURISDICTION. 


by two justices.—It. v. Wirrn (1896), 


6 B.C. R. 114.—CAN. 

Ke Sa en. oe SMITH 
(1906), 11 O. L. RR. 279; 7 O. W. R. 
40.—C CAN. 

BUCHANAN 
(1913), 26 W. L. RK. 447; 15 DL. A. 
232; 23 Man. L. Lt. 943.—CAN, 





m. iffect of.)--On appeal to 
the county ct. from the decision of the 
plone Inagistrate :—Held: the 
etfect of the appeal was to vacate the 
judgment appealed from, & the judge 
of the county ct. wus required to try 


the case de novu.—lh. v. McNutt 
(1900), 33 N.S. R. 14.—CAN. 
n.—— KHntry of appeal—-Necessity 


for.}—GIBSON v. ADAMs (B. C.) (1905), 
2W. LL. R. 72.—CAN, 


oO. Offence must be committed 
within county.j—The place of the 
alleged offence was within the county 
of C. :—Held an appeal from the 
conviction under B. C. Summary Con- 
victions Act, 1911, c. 218, 8. 72, did 
not lie to the county ct. of Y.—Rh. v. 
BRADY ae 28 W. L. R. 733; 6 
W. W. RR. 1307; 23 Can. Crim. Cas. 
35.—-CAN. 





p. Right of partics to raise 
several questions.}--On an appeal to 
the county ct. from a conviction under 
Summary Convictions Act, 1924, c. 
245, it is open to the parties to confine 
the appeal to one or several questions. 
—It. v. JORDAN, [1925] 2 D. L. R.1119; 
(1925) 1 W. W. R. 799; 44 Can. Crim. 
Cas. 23; 35 B.C. lt. 1.-—-CAN. 

q. Proceedings originating in county 
court— Appeal by case reserved.) -— 
There is no appeal in criminal trials 
before the judges of the county ct. 
except by way of cGuse reserved. — li. 

MCINTYRE (1898), 31 N. S. RR. (19 
Tb. & G.) 422.- -CAN 

ry. Objections nat raised before 
magistrate-—May be taken on appeal. \— 
Where the ct. can see that substantial 
justice has been done in the proceedings 
before the justice, the decision will not 
be reversed on the ground which the 
parties themselves did not raise at the 
trial.—R. ov. ARCHIBALD (1878), 2 
PP. & B. 250.--CAN. 

t. Dismissal of complaint —- No 
right of appeal.jJ—The prosecutor of a 
complaint cannot appeal from the 
order of a magistrate dismissing the 
complaint.—Re Murpry & CORNISH 
(1881), 8 P. RR. 420.—CAN. 

a. Return of conv T'o appellate 
court.J—R.v. ROoNDKAU (1903), 5 Terr. 
L. R. 478.—CAN. 








J-—-lhR. ve. WILLIAMSON 
It. 490.—CAN. 

-l-~-The fact. that the 
convicting justic © has failed to transmit 
the conviction, deposit, ete., to the 
ct. prior to the hearing of the appeal 
docs not affect its jurisdiction to hear 
it.—KOWALENKO v. LEWIS & i 


b. 
(1908), 7 W. 0. 








[1921] 3 W. W. it. 648: 65 D. LL. 
273; 36 Can. Crim. Gas. 119; + 
Sask. L. ht. 531.—CAN., 

d. Appeal to district court -—— 


Reference to full court—Not without 
sufficient grounds.}—On appeal to a 
district ct. the judge of that ct. referred 
he matter to the Full Ct. There being 
no authority to warrant the reference 
& no jurisdiction in the ct. to entertain 


J.—VOL. XXXII 


it, the matter was not dealt with.— 
Rev. Miscuowsny (1909), 11 W. L. RR. 
ea —CAN, 
—-—- Recognisance-— Duty of 
magistrate to file. |—ht. rv. MCKAY (1913), 
23 W. KR. 369; 10 D. hb. R. 8203 





4W, Ww. RR. 128, —CAN. 

f. ——--- Aintry of appeal—Validity.) 
-—lt. v~ Greag (191 3), Pa Ww. L. It. 
183; 4 W. W. kh. 1345 5 3 oD. L. RR. 
ee 6 Alta. L. R. 234.---CAN. 

Powers of court.J—lh. v. 


Henn [1922) 1 WwW. W. RR. 838; 63 


D. L. R. 163; 36 Can. Crimn. Cas. 398 ; 
15 Sask. L. R. 297,—-CAN. 
h. When right exists.})—A 





district et. Judge has no jurisdiction 
to hear an appeal from the dismissal 
or conviction by a magistrate on a 
charge under a provincial statute or 
municipal bye-law.—R.v. MACPHERSON 
(Alta.), {1924] 1 W. W. ik. 417; 412 
Can. Crim. Cas. 99.---CAN. 

aa. .)}—A district ct. 
judge has no jurisdiction to hear an 
appeal from the dismissal or con- 
viction by a magistrate on a charge 
under a provincial statute.—McCoy 
vo. TAYLOR (Alta.), [1924] 2 D. L. RR. 








SO8; (1924) 1 We. W. RR. 4405 42 
Can. Crim. Cas. 53.— CAN. 

bb. —— ——-~.}—PRUDIUS v. JONN- 
SON, 11924] 2D. L. R. 10903 [192-4] 
4 W. W. RR. 105; 42 Can. Crim. Cas. 
83; 20 Alta. L. R. 367.- -CAN 

cc. Appeal to Court of Appeal— 





By case stated—When right exists. |-— 
R.v. Henry (1910), 15 O. W. RR. 62 
20 0. L. LR. 494.—CAN. 

dd. Saskatchewan.j—The Court 
of Appeal of Saskatchewan has juris- 
diction to hear an appeal by way 
of a case stated by a justice of the 
peace.— Rh. vr. ALLEN, [1922] 2 W. W. KR. 
606; 69 D. L. R. 5003 88 Can. Crim. 
Cas. 237; 15 Sask. L. RR. 487.—CAN, 








ee, es of court.J--N. 
(STONEBERG) t. PERRON (B. C.), [1922] 
3 oW R138: 68 D. L. R. 392; 38 


Cea Cas. 121 .— CAN. 





ff. JR. vr. Barron (N. B.), 
[1923] 3 D. L. R. 148; 40 Can. Crim. 
Cas. 169; 50 N. B. RR. 327.—CAN, 


_. Appeal after plea of guilty— 
Kffect of plea—Respondent need not 
prove guilt.)—Tleld under his plea 
of guilty applt. was estopped from 
calling upon resp. to produce evidence 
to establish that he was guilty of the 
offence.—R. v. GILLis (Y. T.) (1914), 
29 W.L. R.129; 18 D. L. R. 4615 23 
Can. Crim. Cas. 160.—CAN. 


hh. Recognisance for appeal—wNeces- 
sity for.J— R. v. MACK SING (1915), 32 
W.L. i. 619.—CAN. 

When receired.}--Upon an 
appeal from a conviction, a recognis- 
ance cannot be received if it has not 
been filed in the office of the clerk 
of the ct. within the time limited for 
serving the notice of appeal.—Rh. 1. 
HeEwWA (1915), 33 W. L. Rk. 29.—CAN., 


I. —— Who must give—Crown. }--— 
R. v. Wong CHona Quone (B. C.) 
(1923), 39 Can. Crim. Cas. 327; 32 





B.C. R. 413 [1923] 1 W. W. RR. 1350.—- 
CAN. 
mm. Appeal from police magistrate 


—When right exists. J—The only appeal 
which lies from a conviction by a 
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police magistrate for theft, upon a 
summary trial under sect. 775 (5), 
is that given by sect. 1013 of the Code. 





—R. v. SINCLAIR (1916), 38 O. L. R. 
each 

.-— At vv BROWN 
(1916), 340 W.L. R. 575; 10 W. WwW. RR, 
695,—-CAN, 


00. Date of appceal—Need not be 
endorsed on conviction. |—Rh. v. MARTIN- 
a (B. C.), [1919] 3 W. W. RR. 896.— 

pp. Appeal from 
Time for.J—Rh. v. 


taxing officer-— 
KreRR (1922), 15 


Sask. L. 2.128; [1922) 1 W. W. hi. 357. 
——CAN. 
aq. Costs of appeal—Where police 
party.J—lR. (CURRY) v. BOWER 


(Al. ), (1923) 1 W. W. Kk. 1104.—CAN, 
r -.]-- Costs will _ be 

given against the police when they 

oppose an appeal.—- FERGUSON 0. FRET- 

WELL (1888), 6 N. Z. L. R. 430. 
tt. -—— ./ —-Mc Bu DEY. GAMBLE, 

NOLAN'S CASK (1889), N. 4 I. RR. 
396.—N.Z. 





r. ree 








aaa. Appeal — successful.) — 
Where an information is dismissed on 
an untenable objection in point of 
law raiscd by deft., the informant is 
entitled to the costs of a successful 
appeal. —HOWARD v. COXHEAD (1891), 
9N.Z% L. Rt. 3883.—N.Z. 


bbb. —,. |-—MARTIN v. FULTON 
(1891), 9 DN, “A. da. Re 313.--N.Z. 

cece. General appeal —Powers of court.) 
-- SEARL t. MCARDLE (1897), 15 N. Z. 





L. 2. 613.—-N.Z. 
ddd. - -—- ———.]——-SKIPPrER v. CUM- 
MINGS, [L917] N. Z. L. 2. 886.—N.Z. 
eee. ——-- Nature of.|}-—The  pro- 


cedure on the general appeal given by 
Justices of the Peace Act, 1882, 5s. 248, 
being in the nature of uw Pottial, tho 
decision of the uppellate ct. must be 
independent of the finding of the 
justices.-—HIGGINS v. MARSACK (1898), 
17 N.4Z. L. R. 222.-—-N.Z. 

fff. ---— Fresh evidence -—IJWhether 
admissible.) — BROWN v. BOWDEN 
(PoLicit) (1900), 19 N. Z Le. R. 98.— 





EEE. .J--YOUNW 
TASSEL (NO. 2), [1918] N. Z L. BR. 
1051.—N.Z. 

hhh. —-— Form.}— The form of ap- 
peal, upon a general appeal, to be 
delivered to applt. under Justices of 
the Peeece Act, 1882, 8s. 251, should 
sot out the charge as laid inthe informa- 
tion, & should also set out the con- 
viction.— AW KAN tv. Cox, AH WING U. 
Cox, TONG v. Cox (1902), 21 N. Z. L. 1. 
645.—N.Z. 

kkk. Appeal involving question of fact 
— What must be shown.)J-—Upon an 
appeal from a magistrate’s decision 
upon a question of fact app!t. must 
show that the magistrate’s decision is 
demonstrably wrong.—BieGs v. KLIAS 
(1901), 22 N. Z. L. R. 640.—N.Z. 

1. .|—BERG vv. SEMELOFF 
(1904), 2iN.Z. LL. 2. 522.---N.Z. 





_ mmm. -—-—- Powrr of court to draw 
inferences from wundispited facts.}— 
HANNAH tv. GRACK, GRACE v. HANNAH, 


[1919] N. ZL. &. 181.—N.Z. 

nnn. /vffect of death of appellant, j— 
BEAUCHAMP v. JOHNSTON (1903), 22 
N. 4. L. R. 923.—N.Z. 
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MAGISTRATES. 


Part XIV.—Appeals from Quarter Sessions. 


Sect. 1.--TO COURT OF CRIMINAL APPEAL. 

See Criminal Appeal Act, 1907 (c. 23), ss. 3-5, 
7, 9, 13, 14, 20, & generally, CRIMINAL Law, Vol. 
XI1V., pp. 500-554. 

From conviction as incorrigible rogue.] — See 
CRIMINAL Law, Vol. XIV., p. 508, Nos. 5534- 
5536. 

From special verdict of insanity.|—Scee CRIMINAL 
Law, Vol. XIV., p. 503, Nos. 5529-5533. 


| SEcT. 2.—-PROHIBITION. 

See, generally, CROWN PRaAcTICE, Vol. XVI, 
pp. 372-397. 

Excess or absence of jurisdiction.|—See Crown 
Practick, Vol. XVI., p. 377, Nos. 2145 et seq. 

Proceedings partly within & partly without juris- 
diction.])—See CROWN PrRaAcTICE, Vol. XVI., p. 379, 
Nos. 2176 ct seq. 


SEcT. 3.—CERTIORARI. 
SUB-SECT. 1.—IN GENERAL. 

See, generally, CROWN PRACTICE, Vol. 
pp. 398-481. 

1432. Effect of statutory  restrictions—Juris- 
diction of High Court—Where decision subject to 
special case.|—Where an Act of Parliament pro- 
vides that the determination of the justices at 
quarter sessions shal] be final & conclusive to all 
parties concerned, & shall not be removed or 
removable by certiorari, the Ct. of K. B. will have 
no jurisdiction over an order of sessions removed 
by certiorari, though such order has heen made, 
subject to the opinion of that ct. upon a special 
case reserved.——R. v. WYKEHAM (1828), 6 L. J. 
O.S.M. C. 71. 

1433. ——.|—On one occasion two 
girls were seen in charge of the machinery at the 
vertical shaft of a pit, contrary to 5 & 6 Vict. c. 99, 
ss. 8, 13. There was no evidence that the con- 
tractor knew of their so acting, or ever allowed 
them so to act before ; nor was any evidence given 
to negative his knowledge :—Held: (1) the evi- 
dence was not sufficient to justify a conviction of 
the contractor; (2) where a statute made the 
decision of quarter sessions final, & took away the 
writ of certiorari, nevertheless if quarter sessions 
decided the case subject. to a special case to the 
Ct. of Q. B., this enabled the superior ct. to enter- 
tain the appeal.—R. v. JTANDLEY (1864), 9 L. T. 
$273; sub nom. ITANDLEY v. Roper, 28 J. P. 245. 
See, further, CROWN PRACTICE, Vol. XVI., 
p. 402, Nos. 2480, 2481, & p. 436, Nos. 3011 et seq. 

Proceedings in nature of certiorari—-Removal 
of indictments.]—See CROWN PRacTICcE, Vol. XVI., 
p. 399, No. 24238. 

Removal of orders.|—See Crown PraAc- 
mMcE, Vol. XVI., p. 399, Nos. 2426-2428. 

Stage of proceedings at which writ granted.]— 
See CROWN PRACTICE, Vol. XVI., p. 445, Noa. $100 
et seq. 


XVI., 

















SUB-SECT. 2.—-REMOVAL FOR TRIAL. 
A. Civil Actions. 


See, generally, CROWN PRactTicE, Vol. XVI, 
p. 404, Nos. 2499-2509. 
14384. What proceedings removable—Validity of 


distress warrant.|—R. v. Woop (1854), 22 L. T. 
O. S. 223. 

1435. Sufficiency of search for documents— 
To admit secondary evidence.|—(1) This ct. has 
jurisdiction to review the decision of a ct. of 
quarter sessions as to whether sufficient scarch has 
been made for a document to render secondary 
evidence of it receivable. 

(2) On a question of derivative settlement, it 
was alleged that the grandfather of the pauper 
had been bound as parish apprentice sixty-nine 
years before. In order to prove the indenture of 
apprenticeship executed by the parish officers, it 
was shown that ineffectual search for it had been 
made among the papers of the pauper :—Held: 
sufficient to render secondary evidence receivable, 
although no search had been made among the 
papers of the master.—-R. v. HINCKLEY OVERSEERS 
(1863), 8 B. & S. 885; 2 New Rep. 67; 32 L. J. 
M.C.158; 8. 1T. 270; 273. P. 823; 9 Jur. N.S, 
1054; 11 W. R. 663; 122 FB. R. 331. 





B. Indictments. 


See, generally, CROWN PRaAcTICE, Vol. XVI, 
pp. 405-412, 451-458. 

1436. Grounds for removal—Inability to secure 
fair trial—Local agitation.|—R. v. DODDRELL 
(1846), 10 J. P. Jo. 89. 

——.]—See CROWN Practice, Vol. XV1., 
pp. 407-409, Nos. 2542-2591. 

1437, Difficult points of law arising.]|— 
R.v. Doppre.y (1846), 10 J. P. Jo. 89. 
|—See CROWN PRACTICE, Vol. XVI, 
p. 409, Nos. 2595-2652. 

1438. Trial with special jury. |— Rk. »v. 
DoODDRELI, (1846), 10 J.P. Jo. 89. 
|\—See CROWN Pracrice, Vol. XVT., 
p. 411, Nos. 26535-2685. 

—— View.]—Scee Crown Practice, Vol. XVI, 
p. 411, Nos. 2686-2692. 

~———— Other grounds. ]——See CROWN PRACTICE, Vol. 
XAVI., p. 406, Nos, 25389, 2540, & p. 412, Nos. 
2695-2708. 

What proceedings removable.|—Sce CROWN 
Pracrick, Vol. XVI., pp. 405, 406, Nos. 2510- 
2a22. 

Removal to central criminal court.|— Sec 
CROWN PracTICE, Vol. AXVI., p. 406, Nos, 2525- 
2528. 

Who may apply.|—See CROWN PRACTICE, Vol 
XVI., p. 451, No. 3205. 

Return.|—See Crown Practrick, Vol. XVI. 
p. 454, Nos. 3256-38259. 

Effect of removal.}— See CROWN PRACTICE, Vol 
XVI., p. 455, No. 3281. 

Costs.|—See, generally, CROWN PRACTICE, Vol 
XVI., p. 455, Nos. 8289 et seq. 























SUB-SECT. 3.—REMOVAL TO QUASH. 


See, generally, CROWN PRACTICE, Vol. XVI. 
pp. 412-432. 

1439. Grounds for removal—Want of juris 
diction.|—R. v. WALDERSHAM, ETC. TOWNSHIP 
(1718), 11 Mod. Rep. 280; 88 E. R. 1040. 

1440. PRults for a certiorari grantec 
to remove an order of justices in quarter session: 
by which a commitment of an outgoing office 
under 5 & 6 Will. 4, c. 76, s. 60, for not deliverin 
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up books, etc., was treated as a summary convic- 
tion under s. 131, & quashed on appeal made 
under the latter section.—R. v. WORCESTERSHIRE 
JJ. (1838), 2 J. P. 232. 

1441, ——— |—R. v. WESTMORLAND JJ. 
(1844), 3 L. T. 0.8.79; 85. P. Jo. 342. 

1442. -.]|—No appeal lies against an 
order merely adjudicating the settlement of a 
lunatic pauper, though the settlement may be 
disputed on appeal against an order of main- 
tenance reciting such adjudication. 

Where sessions, on appeal against an order of 
adjudication, confirmed the order, but stated a 
case, raising the question whether or not sessions 
had jurisdiction to entertain the appeal, this ct., 
on motion to quash the order of adjudication & 
order of sessions, made the rule absolute to quash 
the latter order ‘‘ for want of jurisdiction,” but 
discharged the rule as to the original order.—R. v. 
Sr. PANCRAS (INHABITANTS) (1849), 12 Q. B. 298; 
13L. T. O.S. 91; 116 E. R. 880; sub nom. h. v. 
BANGOR (INHABITANTS), 13 J. P. Jo. 267. 




















1443. —— -|—Re R. v. HOWELL (1859), 23 
J. P. Jo. 276. 
1444. No excess of jurisdiction.]— 


After the actual removal of a pauper to a parish, 
the parish entered & respited an appeal at the next, 
Midsummer, sessions: on Oct. 1, they gave notice 
of trying the appeal at the ensuing Oct. sessions : on 
Oct. 4, the order of removal was superseded by the 
justices who had made it: on Oct. &, resps. served 
applts. with a copy of the supersedeas & a notice 
of abandonment of the order. Sessions com- 
menced on Oct. 18, when the ct. quashed the 
order, though evidence of the supersedeus & 
abandonment was offered :—Held: sessions had 
jurisdiction to quash: & this ct. refused to quash 
the order of sessions on certiorari.—R. v. BRIGHT- 


HELMSTON GUARDIANS (1842), 3 Q. B. 342; 2 Gal. 
& Dav. 88; 114 EK. R. 537; sub nom. R. v. 
BRIGHTON (INHABITANTS), 6 J. P. 523; 6 Jur. 


536. 
-.|—See, further, 
Vol. XVI., pp. 420-424. 

1445. Order too general.|—-R. v. WALDER- 
SHAM, ETC. TOWNSHIPS (1718), 11 Mod. Rep. 280 ; 
88 IK. R. 1040. 

1446. Interest of magistrates.|—The ct. 
will grant a certiorart to remove an indictment 
from the sessions, where deft., being a magistrate 
of the county within which the indictment was 
found, sends round a statement of his case to his 
brother magistrates.—R. v. GROVER (1840), 8 
Dowl. 325; sub nom. ANON., 4 Jur. 151. 

1447. «-|—Where an order of quarter 
sessions confirming a conviction is void on the 
ground of interest in the justices, this ct. will 
grant a certiorari to bring up the order for the 
purpose of quashing it, with a view to a mandamus 
to enter continuances & hear the appeal.—Ea p. 
HOPKINS (1857), 4 Jur. N.S. 5293; subsequent pro- 
oon” sub nom. Re HOPKINS (1858), E. B. & E. 


JROWN PRACTICE, 

















———.]——See, further, CROWN 
Vol. XVI., p. 427, Nos. 2862-2869. 
Error on face of proceedings.| — Sce 
CROWN PRACTICE, Vol. XVI., pp. 427-430, Nos. 
2870-2908. 

——— Fraud.|—See CRown Practice, Vol. XVI., 
p. 430, Nos. 2909-2912. 
. Other grounds.|—Sce CROWN PRACTICE, 
Vol. XVI., pp. 430, 431, Nos. 2913-1918. 

What proceedings removable.]—Sce 
PRACTICE, Vol. XVI., pp. 412-416. 

Who may apply.]|—See Crown Practicr, Vol. 
XVI., pp. 458-460, Nos. 3332-3344. 


PRACTICE, 
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1448. Time for application—Order under High- 
way Acts.|—The justices in their final order for 
the formation of a highway district, fixed the first 
day of meeting of the highway board for Thursday 
after Mar. 25, & no day was specially fixed for the 
election of waywardens. According to the custom 
of the parishes, it had been usual to elect highway 
surveyors on Mar. 25, or within two or three days 
thereafter :—Held: (1) the order was not bad, 
though it did not provide for fourteen days 
elapsing after Mar. 25, but provided only for five 
clear days, though it would have been better to 
give more time ; (2) when orders must be objected 
to within three months, it is sufficient to obtain 
a rule for certiorari within that time.—R. v. 
LINDSEY JJ. (1865), L. R. 1 Q. B. 68; 6B. & S. 
892; 35 L. J. M. C. 90; 18 L. T. 524; 30 J. P. 
ee 12 Jur. N.S. 314; 14 W. R. 179; 122 E.R. 
1422. 

1449. Distinguished from mandamus.]— 
The yvencral rule that application for a writ of 
mandamus to the quarter sessions to enter con- 
tinuances & hear an appeal must be made not 
later than the term following the sessions at which 
the refusal was made, does not apply to an applica- 
tion to remove into this ct. an order of sessions for 
the purpose of getting it quashed.—R. v. BRECK- 
NOCKSHIRE JJ. (1873), 42 L. J. M. C. 1385; 37 
J.P. Jo. 404. 

-|—See, further, CROWN PRACTICE, Vol. 
XVI., pp. 402, 460 et seq., Nos. 2479, 3345 ef seq. 

Affidavits in support.|—See CROWN PRACTICE, 
Vol. XVI., pp. 464-466, Nos. 3394-3432. 

Form & direction of rule.|—See Crown PRAC- 
TICE, Vol. XVI., p. 467, Nos. 3443-3447. 

Recognisances.|—See CROWN Practice, Vol. 
XVI., pp. 468, 469, Nos. 3468-3479. 

Form & service of writ.|—See CROWN PRACTICE, 
Vol. XVI... pp. 169, 470, Nos. 38480-3403. 

Return.|—See Crown Practice, Vol. XVI., 
pp. 470-472, Nos. 3494-3530. 

Costs.|—See Crown Practick, Vol. XVI., pp. 
477, 478, Nos. 3582-3597. 








SuB-SEcT. 4.—REMOVAL FOR EXECUTION OR 
COERCIVE PROCESS. 

See, generally, CROWN Practice, Vol. XVI., 
pp. 438, 434, 478, 479, Nos. 2934-2965, 3598- 
3608. 

1450. To enforce order of sessions—Necessity 
for certiorari.|—Under Quarter Sessions Act, 1849 
(c. 45), s. 18, a certiorari is unnecessary in order to 
bring up an order from quarter sessions to be 
enforced into the bail ct., the order of a judge 
alone being sufficient.—-R. v. Frein (1850), 4 New 
Mag. Cas. 167; 16L. T. O. S. 130. 

1451. When not obeyed within reasonable 
time.|—It. v. HUNTLEY, No. 1153, ante. 





SuB-SECT. 5.—REMOVAL FOR OTHER PURPOSES. 

Removal of orders on case stated.|—-See CROWN 
PRACTICE, Vol. XVI., pp. 434, 479--481, Nos. 2966— 
2969, 83609-3628. 

Removal for judgment on indictments.|—See 
Crown PrRactick, Vol. XVI., pp. 432, 433, Nos. 
2927-2933. 

Removal of record for use as evidence.|—Sce 
Crown PraActTiIcgz, Vol. XVI., p. 1435, Nos. 2983- 
2997. 

Removal for other purposes.|—See CROWN PRAC- 
TICE, Vol. XVI., p. 486, Nos. 2098-3002. 


FF 2 


434 


MAGISTRATES. 


Part XIV. Appeals from Quarter Sessions. 


Srcr. 1.—TO COURT OF CRIMINAL APPEAL. 

Sce Criminal Appeal Act, 1907 (c. 28), ss. 3-5, 
7.9, 13, 14, 20, & generally, CRIMINAL Law, Vol. 
XIV., pp. 500-554. 

From conviction as incorrigible rogue.] — Sce 
Criminal Law. Vol. NIV... p. 503, Nos. 5534- 
DOS. 

From special verdict of insanity.|——Sce CRIMINAL 
Law, Vol. XIV., p. 5038, Nos. 5529-55338. 


Sect. 2.—-PROHIBITION. 

See, generally, CROWN Practick, Vol. AVE, 
pp. 872-307. 

Excess or absence of jurisdiction.;—Sre Crown 
Pracrick, Vol. XVI, p. 877, Nos. 2145 ef seq, 

Proceedings partly within & partly without juris- 
diction.|—See Crown Practice, Volo XVI. p. 879, 
Nos. 2176 et seq. 


SEcT. 3.— CERTIORARI. 
SUB-SECT. 1.—IN GENERAL. 

See, generally, CROWN PRACTICE, Vol. 
pp. 398-481. 

14382. Effect of statutory restrictions.—Juris- 
diction of High Court-—Where decision subject to 
special case.|.—Where an Act of Parliament pro- 
vides that the determination of the justices at 
quarter sessions shall be final & conclusive to all 
parties coneerned, & shall not. be removed or 
removable by certiorari, the Ct. of I. B. will have 
no jurisdiction over an order of sessions removed 
by certiorari, though such order has heen made, 
subject to the opinion of that ct. upon a special 
case reserved.~ Rove WykKEHAM (1828), 6 LL. J. 
QO.S. M.C. 71. 

1433. ——- ——-.J|—On one occasion two 
girls were seen in charge of the machinery at the 
vertical shaft of a pit, contrary to 5 & 6 Viet. ¢. 99, 
ss. 8,18. There was no evidence that the con- 
tractor knew of their so acting, or ever allowed 
them so to act before ; nor was anv evidence given 
to negative his knowledge :-—Held: (1) the evi- 
dence was not sufficient to justify a conviction of 
the contractor; (2) where a statute made the 
decision of quarter sessions final, & took away the 
writ. of certiorari, nevertheless if quarter sessions 
decided the case subject to a special case to the 
Ct. of Q. B., this enabled the superior ct. to enter- 
tain the appeal. -R. rv. HANpiLEyY (1864), 9 TT. 
827 3 sub nom, LANDLEY v. Roper, 28 J. P. 245. 

—-— See, further, CROWN PRACTICE, Vol. XVI, 
p. 402, Nos, 2480, 2181, & p. 436, Nos. 80101 ets | 

Proceedings in nature of certiorari—Removal 
of indictments.]—Sce CROWN PRACTICE, Vol. XVI 
p. 899, No. 24238. 

—-- Removal of orders.|- -See CROWN PRAc- 
Tich, Vol. XVI, p. 309, Nos. 2426-2428. 

Stage of proceedings at which writ granted.|— 
Sve CROWN PRACT TICK, Vol. XWE., p. 415, Nos. 81 
et 


AVT., 
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SUB-SECT. 2.—-REMOVAL FOR TRIAL. 
A. Civil Actions, 
Sec, generally, Crown Pracrice, Vol. XVL.. 
p. 404, Nos. 2499-2509. 
1434. What proceedings removable—Validity of 


distress warrant.|—It. v. Woop (1854), 22 L. T. 
O. S. 223. 

1435. -—— Sufficiency of search for documents— 
To admit secondary evidence.}|——(1) This ct. has 
jurisdiction to review the decision of a ct. of 
quarter sessions as to whether suflicient search has 
been made for a document to render secondary 
evidence of it recetvable. 

(2) On a question of derivative settlement, it 
was alleged that the grandfather of the pauper 
had been bound as parish apprentice sixty-nine 
vears before. In order to prove the indenture of 
apprenticeship executed by the parish officers, it 
was shown that ineffectual search for it) had been 
made among the papers of the pauper :—d/eld: 
sufficient to render secondary evidence receivable, 
although no search had been made among the 
papers of the master.-—R. 2. LINCKLEY OVERSEERS 
(1863), 3B. & 8S. $85; 2 New Rep. 67; 32 L. J. 
M.C.158; S81. 1.2703 2735. P. 828; 9 Jur. NLS. 
10545 71 W. RR. 668; 122 1. R. 831. 


BB. Indictments. 


See, generally, Crown Pracrick, Vol NVT, 
pp. 105-412, 451-458. 

1436. Grounds for removal—Inability to secure 
fair trial—-Local agitation.|;—h. rv. DobpRELL 
(1816), JO. PL. Jo. oo. 

———— ——--.]-— See Crown Pracricts, Vol XVI. 
pp. 407-109, Nos, 2512-2591. 

1437. -——. Difficult points of law arlsing.]— 
Roc. DoppRELL (1816), 10 0. PP. Jo. 88. 

J—See CROWN Pracrick, Vol XVI, 
p. dO, Nos. 2595-2652, 

1438. --— Trial with special jury. |— lk. v. 
DopvpDRELL (1846), 10d. P.O. 89. 

ama j—See CROWN Practice, Vol AVE. 
p. 4ET, Nos. 2655-26085. 

---— View.|—See Crown Pracricu, Volo AVE, 
p. PL), Nos. 2686 2692, 

-~—-—- Other grounds.! —Sre CROWN PRACTICE, Vol. 
NVI, p. 406, Nos. 2530, 24540, & p. 412, Nos. 
2695-2708. 

What proceedings removable.|-—See CROWN 
PRACTICE, Vol, AVE. pop. 405, 106, Nos. 2510- 
2322, 

Removal to central criminal court.|—-Sre 
CROWN PrRacrick, Vol AVI., p. 406, Nos. 2025 - 
2528, 

Who may apply.|——Scee Crown Pracrici, Vol. 
NVJ., p. 451. No. 3205, 

Return.|-——See Crown Vol XVI, 
p. 454, Nos. 8256-8259. 

Effect of removal.|—See Crown PRACTICE, Vol 
AVI., p. 455, No. 3281. 

Costs.J—See, generally, CROWN PRACTICE, Vol. 
AVI., p. 455, Nos. 3289 ef sey. 


a 








PRACTICE, 


SUB-SECT. 3.— REMOVAL TO QUASH. 


See, generally, CROWN Practice, Vol. 
pp. 412-4382. 

1439. Grounds for removal—Want of juris- 
diction.|—R. v. WALDERSHAM, ETC. ‘TOWNSHIPS 
(1718), 11 Mod. Rep. 280; $8 I. It. 1040. 

1440. Las for a certiorari granted, 
to remove an order of justices in quarter sessions, 
by which a commitment of an outgoing officer 
under 5 & 6 Will. 4, c. 76, 8. 60, for not delivering 


XVI., 
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up books, ctc., was treated as a summary convic- 
tion under s. 13], & quashed on appeal made 
under the latter section.—R. v. WORCESTERSHIRE 
JJ. (1888), 2 J. 1. 282. 

1441. -|—R. v. WESTMORLAND JJ. 
(1844), 3L. T.O.8. 79; 83.2. Jo. 342. 

1442. -|—No appeal lies against an 
order merely adjudicating the settlement of a 
lunatic pauper, though the settlement may he 
disputed on appeal against an order of main- 
tenance reciting such adjudication. 

Where sessions, on appeal against an order of 
adjudication, confirmed the order, but stated a 
case, raising the question whether or not sessions 
had jurisdiction to entertain the appeal, this ct., 
on motion to quash the order of adjudication & 
order of sessions, made the rule absolute to quash 
the latter order ‘“‘ for want of jurisdiction,’ but 
discharged the rule as to the original order.-—R. v. 
Sr. PANCRAS (INHABITANTS) (1849), 12 Q. B. 298 ; 
131. T. O.S. 91; 116 Id. R. S803 sub nom. R. v. 
BANGOR (INIIABITANTS), 13 J. BP. Jo. 267. 




















1443. —— J—Re R. v. HOWELL (1859), 23 
J. P. Jo. 276. 
1444. No excess of jurisdiction.|— 








After the actual removal of a pauper to a parish, 
the parish entered & respited an appeal at the next, 
Midsummer, sessions : on Oct. 1, they gave notice 
of trying the appeal at the ensuing Oct. sessions : on 
Oct. 4, the order of removal was superseded by the 
justices who had made it: on Oct. 5, resps. served 
applts. with a copy of the supersedeas & a notice 
of abandonment of the order. Sessions com- 
menced on Oct. 18, when the ct. quashed the 
order, though evidence of the supersedeas & 
abandonment was offered :-- Held: sessions had 
jurisdiction to quash: & this ct. refused to quash 
the order of sessions on certiorari.—R. vu. BRiGHt- 
HELMSTON GUARDIANS (1812), 3 Q. B. 3125 2 Gal. 
& Dav. SS; IT14 E.R. 53873 sub nom. Re v. 
BRIGHTON (INHABITANTS), 6 5. PP. 5233 6 Jur. 
536. 

CROWN 





: ——.|—-See, further, 
Vol. XVI., pp. 420-424. 

1445. Order too general.|—R. v. WALDER- 
SHAM, ETC. TOWNSHIPS (1718), LL Mod. Rep. 280 ; 
S8 Ki. R. 1040. 

1446. Interest of magistrates.|—The ct. 
will grant a certiorari to remove an indictment 
from the sessions, where deft... being a magistrate 
of the county within which the indictment was 
found, sends round a statement of his case to his 
brother magistrates.—R. wv. GROVER (1840), § 
Dowl. 3825; sub nom. ANON., 4 Jur. 151. 

1447. -]—Where an order of quarter 
sessions conlirming a conviction is void on the 
ground of interest in the justices, this ct. will 
grant a certiorari to bring up the order for the 
purpose of quashing it, with a view to a mandamus 
to enter continuances & hear the appeal.—Fa p. 
JTopKINS (1857), 4 Jur. N.S. 529; subsequent pro- 
ou sub nom. Re HorxKins (1858), Ih. B. & E. 


PRACTICE, 

















--]—Scee, further, CROWN PRACTICE, 
Vol. XVI, p. 427, Nos. 2862-2869. 
Error on face of proceedings.} — See 
Crown Practice“, Vol. XVI., pp. 427-430, Nos. 
2870--2908. 
—— Fraud.]—See CROWN PRACTICE, Vol. XVI., 
p. 4380, Nos. 2909-2912. 
—-— Other grounds.]—See CROWN PRACTICE, 
Vol. XVI., pp. 4380, 431, Nos. 2913-1918. 
What proceedings removable.]—Sec 
Practick, Vol. XV1., pp. 412-416. 
_Who may apply.|-——-See Crown Practicy, Vol. 
AVI., pp. 458-460, Nos. 3332-3344. 
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1448. Time for application—Order under High- 
way Acts.}|—The justices in their final order for 
the formation of a highway district, fixed the first 
day of meeting of the highway board for Thursday 
after Mar. 25, & no day was specially fixed for the 
election of waywardens. According to the custom 
of the parishes, it had been usual to elect highway 
surveyors on Mar. 25, or within two or three days 
thereafter :—[eld: (1) the order was not bad, 
though it did not provide for fourteen days 
elapsing after Mar. 25, but provided only for five 
clear days, though it would have been better to 
give more time ; (2) when orders must be objected 
to within three months, it is sufficient to obtain 
a rule for certiorari within that time.—R. v. 
Linpsrey JJ. (1865), L. R. 1 Q. B. 68; 6 B. & 5S. 
892; 35 1. J. M. 0.903 18. L. T. 524; 30 J. P. 
86: 12 Jur. N.S. 314; 14 W. RR. 179; 122 KE. i. 
1422. 

1449, Distinguished from mandamus.|— 
The general rule that application for a writ of 
mandamus to the quarter sessions to enter con- 
tinnances & hear an appeal must be made not 
later than the term following the sessions at: which 
the refusal was made, does not apply to an applica- 
tion to remove into this ct. an order of sessions for 
the purpose of getting it quashed.—MR. v. BRECK- 








NOCKSHIRE JJ. (1873), 42 I. J. M. C. 1855 37 
J.P. Jo. 404. 
-—.J—See, further, CROWN PRACTICE, Vol. 


XVI... pp. 402, 160 et seg., Nos. 2479, 3345 ef seq. 

Affidavits in support.|—Sre Crown PRACTICH, 
Vol. XVE., pp. 461-166, Nos. 3391-3432. 

Form & direction of rule.|}—Sve Crown Prac- 
TICE, Vol. XVI., p. 467, Nos. 3413-3447. 

Recognisances.|—See CROWN PRACTICE, Vol. 
XVI... pp. 468, 469, Nos. 3468-3479, 

Form & service of writ.]| —See CROWN PRACTICE, 
Vol. XVI. pp. 169, 470, Nos. 3£80-3-198. 

Return.|—-See Crown Pracrice, Vol. AVE, 
pp. 470-472, Nos. 3101-8930. 

Costs.|——See CRowN Pracrice, Vol. AVI., pp. 
477, 478, Nos. 3082-3597. 








SuB-sEcT. £—REMOVAL FOR EXECUTION OR 
COERCIVE PROCESS. 

See. generally, CROWN Pracrick, Vol. NYVT., 
pp. £88, 434, 478, 470, Nos. 2034-2965, 3598- 
3608. 

1450. To enforce order of sessions—Necessity 
for certiorari.};— Under Quarter Sessions Act, 1849 
(c. 45), 8. 18, a certiorari is unnecessary In order to 
bring up an order from quarter sessions to be 
enforced into the bail ct., the order of a judge 
alone being sufficient.—-R. v. Krein (1850), £ New 
Mag. Cas. 167; 16 L. T. O. 8S. 130. 





1451. - When not obeyed within reasonable 
time.J—Rt.. v. HUNTLEY, No. 11038, ante. 





SUB-SECT. 5.—REMOVAL FOR OTHER PURPOSES. 

Removal of orders on case stated.|—See CROWN 
PRAcTICE, Vol. XVI., pp. 434, 479-481, Nos. 2966- 
2969, 3609-3628. 

Removal for judgment on indictments.|-—Sce 
Crown PractTick, Vol. XVI., pp. 432, 4383, Nos. 
2927-2933. 

Removal of record for use as evidence.|——See 
CROWN PractTiIcE, Vol. XVI, p. 1385, Nos. 2983- 
2997. 

Removal for other purposes.|—-See CROWN PRAC- 
TICE, Vol. XVI., p. 486, Nos. 2098-3002. 
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Sect 4.—Mandamus: Sub-sect. 1, C. (c) & (d), & D.] 


of the Cinque Ports, & not naming any particular 

justices :—Held: such notice was insufficient, as 

not being in compliance with Licensing Act, 1872 

(c. 94), s. 52, which directs that notice of appeal 

should be given to the ‘ct. of summary juris- 

diction,” that is, ‘‘the convicting justices.’’— 

He p. CuRTIS (1877), 3 Q. B.D. 138; 47L.5J.M.C. 

35; 26 W. R. 210; sub nom. CurRTIS v. Buss, 37 

L. T. 533; 42 J. P. 87, D.C. 

Annotations :—Folld. Lockhart v, St. Albans Corpn. (1888), 
57L.J.M.C. 118. Refd. South Staffordshire Waterworks 
Co, v. Stone (1887), 56 L. J. M. C. 122; Westmore v. 
Paine (1891), 39 W. R. 463; KR. v. Glamorganshire JJ., 
Fx p. Applegate, Same vw. Same, Hz p. Evans (1892), 36 








Sol. Jo. 232 

1533. -|—R. v. LANCASHIRE JJ., No. 1030, 
ante. 

1534, .|\—P., the licensee of a beer house, 


was served with notice of opposition to the renewal 
of his license by the superintendent of police, who 
appeared to oppose & was heard, & the justices 
refused the renewal. The owners of the house 
appealed to quarter sessions, & served notice of 
appeal only on the justices & not on the super- 
intendent, & quarter sessions refused to hear the 
appeal :—Held: a writ of mandamus could not be 
granted against quarter sessions as the super- 
intendent was ‘‘ the other party ” within Summary 
Jurisdiction Act, 1879 (c. 49), s. 31 (2), & entitled 
to notice.—R. v. Bristo Licensina JJ., R. v. 
GLOUCESTERSHIRE JJ. (1893), 68 L. T. 225; 57 
J. P. 486; 41 W. R. 379; 9 T. L. R. 273; 37 
Sol. Jo. 269; 5 R. 276, D.C. 

Annotation :—Apprvd. R. vo. Kent JJ., [1896] 2 Q. B. 306. 

1585. Objection to sufficiency of grounds of 
appeal.|—(1) A ground of appeal was stated to be 
that resp. parish acknowledged the pauper to be 
an inhabitant of & legally settled in their parish, 
by relieving him & his family during the last six 
years out of the parish, & particularly during the 
years 1839 & 1840, while he & his family resided at 
L. :—Held: to be sufficiently explicit, the facts 
stated being more within the knowledge of resps. 
than of applts. 

(2) The Ct. of Q. B. will issue a mandamus to 
hear an appeal. if sessions have refused to hear 
upon an erroneous decision as to the sufficiency of 
the grounds of appeal.—R. v. CARNARVONSHIRE JJ. 
(1841), 2 Q. B. 325; 1 Gal. & Dav. 423; lI L. J. 
M.C.3; 5J. P. 798; 114 TR. 127, 


Annotations :—As to (2) N.F. R. v. Kesteven JJ. (1844), 
3 Q. B. 810. Refd. R. v. Charlbury & Walcott (1843), 
3Q. B. 378; R.v. West Riding JJ. (1844), 1 New Sess. Cas. 


_ 1536. -|—If quarter sessions refuse to go 
into an appeal because they think the grounds of 
appeal insufficient, that is a hearing by them, & 
this ct. will not review their decision by mandamus. 
—R. v. CORNWALL JJ. (1844), 1 New Sess. Cas. 
161,n.; 31. T.O.8. 101,130; 8 J. P. Jo. 310. 

_ 1587. -|—Where sessions have put a par- 
ticular construction upon a ground of appeal, if it 
will bear that construction, this ct. will not review 
their decision. 

On appeal against a poor rate, resps. objected, 
that in respect of one of the grounds of appeal, 
it was necessary, under 41 Geo. 3, c. 23, 8. 6, that 
notice of the appeal should have been given to the 
persons therein named. Applts. denied that the 
ground of appeal came within that sect. Sessions, 
however, decided that a notice was necessary to be 
given under the statute. Applts. then offered to 
abandon that ground of appeal, & proceed with 
others in respect of which no notice at all was 
required. Sessions refused to permit them to do 
80, & dismissed the appeal. On motion for a 
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mandamus :—~Held : sessions had power to decide 
whether they would permit appits. to abandon that 
particular ground of appeal, & proceed with the 
others ; & having done so, the ct. would not inter- 
fere to review their decision.—R. v. CAMBRIDGE- 
SHIRE JJ. (1850), 1 LL.M. & P. 47; 4 New Mag. Cas. 
42; 19 L. J. M. CG. 130; 14L. T. 0. S. 401; 14 
J.P. Jo. 141. 

Annotation :—Consd. R.v. Kent JJ. (1870), L. R. 6 Q. B.1 32 

1538. .|—At the trial of an appeal against 
a conviction under Vagrancy Act, 1824 (ec. 83), 
sessions, after Quarter Sessions Act, 1849 (c. 45), 
refused to amend the direction of the notice of 
appeal, on the ground that there were fatal 
puiccion to the statement of the grounds of 
appeal, & dismissed the appeal :—Held: on show- 
ing cause against a rule for a mandamus to hear, 
the decision of sessions was final.—R. v. SANDWICH 
RecorDer (1850), 16 L. T. O. S. 213; 14 J. P. 
154. 

1539. .|—Where quarter sessions decided 
that the grounds of appeal were insufficiently 
stated in the notice of appeal, &, therefore, dis 
missed the appeal :—Held: there was no power 
to issue a mandamus to them to hear the appeal.— 
Rh. v. DurHam JJ. (1891), 7 T. LL. R. 4535; 55 
J.P. Jo. 277, D.C, 

1540. Objection to sufficiency of recognisance.]— 
Where the ct. of general quarter sessions refused 
to hear an appeal against the decision of the special 
sessions, on the ground that the recognisance 
entered into by applts., as required by Parochial 
Assessment Act, 1836 (c. 96), was invalid, as not 
having been signed by the magistrate befure whom 
taken; the ct. will grant a writ of mandamus to 
enter continuances & hear the appeal.—K. v. 
HERTFORDSHIRE JJ. (1838), 2 J. P. 808; 2 Jur. 
1087. 

1541. Objection to examinations in order of 
removal—As not containing evidence of charge- 
ability.||\—Upon an appeal against an order of 
removal coming on to be tried, resps. admitted 
that the examinations were defective, as not con- 
taining evidence of chargeability. ‘The objection 
had been pointed out by one of the grounds of 
appeal. Applts. stated that they waived the 
objection, & applied to have the appeal heard on 
the merits; but sessions quashed the order, at 
the request of resps., with a special entry “ for 
want of proof of chargeability in the examinations.” 
An application. on the part of applts., for a 
mandamus to sessions, to hear the appeal, was 
refused by the ct.—Kz WELLINGBOROUGH 
(INHABITANTS) (1845), 8 Q. B. 123; 1 New Mag. 
Cas. 430; 15 L. J. M.C. 20; 10 5. P.40; 9 Jur. 
1056; 115 KE. R. 820. 








(d) Refusal to Exercise. 


1542. Sessions in belief that Jurisdiction wanting 
—Mistaken belief..—-16 Car. 1, c. 4, s. 2, having 
continued 1 Jac. 1, c. 6, ss. 2, 3, in extension of 
5 Eliz. c. 4, authorises the justices in sessions, 
with the sheriff, if he conveniently may, to rate 
the wages of any labourers, etc., or workmen 
whatsoever, etc.: this ct. granted a mundamus 
to the justices, etc. of Kent to hear an application 
of the journeymen millers of that county, praying 
them to make such a rate; which application the 
justices had refused to hear upon the merits ; 
considering that they had no jurisdiction over 
other than the wages of servants in husbandry.— 
R.v. Kent JJ. (1811), 14 East, 395; 104 E.R. 653. 


Annotations :—Refd. R. v. Cumberland JJ. (1813), 1 M. & 8. 
190. Mentd. Hereford (Lord Bp.) (1847), 5 Notes of Cases 
ae oo ; RR. v. Canterbury (Archbp.) (1848), 11 


634 


of holding: Sub-sect. 3. Sect. 3: 
Sub-sects.1 22. Sect. 4.) 


applt. had exclusive occupation of the matket 
place :—Held: the dedication of the highway 
must be regarded as subject to the user of the land 
as @ market; the land so dedicated could legally 
be the subject of exclusive occupation & therefore 
the finding of exclusive occupation was conclu- 
sive against applt.—WILLIAMS v. WEDNESBURY 
(CHURCHWARDENS & OVERSEERS) & West Brom- 
wicH UNION ASSESSMENT ComMITTEE (1890), 
Ryde Rat. App. (1886-90) 827; 54 J. P. Jo. 
389, D.C. 

——— As defence to aétion for nuisance.|——See 
Hierways, Vol. XXVI., pp. 442, 443, Nos. 1591- 


1598. 
Streets adjoining market. |— See Nos. 45, 103, 
104, ante. 

Whether a nuisance.|—See, generally, Hiau- 
ways, Vol. XXVI., p. 423. 

Sale from caravan adjoining market.|/— 
See Highways, Vol. XXVI., p. 416, No. 1351. 
Defences——Custom or usage.|—See HIGH- 
ways, Vol. XXVI., p. 441, No. 1577. 
Prescriptive right.|—-See HigHways, 
Vol. XXVI., p. 441, No. 1581. 

Dedication subject to market oe — 

See Nos. 45, 108,104, ante; Highways, Vol. XXVI., 
pp. 442, 443, Nos. 1591, 1598. 

107. Liability of market owner—For nuisance 
—‘‘ Act, default, permission or sufferance ’’— 
Nuisance caused by sheep droppings.|—Applt. 
claiming to be the owner of markets & fairs held 
in the town of Crewkerne, erected a sheep pen 
in front of a house in the town & took toll for sheep 
exposed for sale therein. After the removal of 
the sheep their droppings & urine remained, 
& a complaint was lodged against applt. by resp., 
who was inspector of nuisances, in respect thereof. 
For fifty-five years & upwards the inhabitants of 
the houses before which the sheep were penned 
had been in the habit of clearing away the 
droppings, & applt.’s servants never cleared them 
away, except in cases where houses before which 
the pens were placed were unoccupied. The 
justices being of opinion that applt, was a person 

y whose ‘' permission or sufferance ”’ the nuisance 
was created, & the und inclosed by appl. 
with hurdles for the aforesaid purpose was ‘' land 
or tenement’ within Nuisances Removal Act, 
1855, & the nuisance was a recurring nuisance 
within the Act, issued their prohibition to applt. : 
—Held: the justices were right.—DRapER v,. 
Haas (1861), 10C. B.N.8.113; 30L.J.M.C. 























25; 4 L. T, 365; 25 J. P. 566; 9 W. R. 656; 
142 BE. R, 382. 
108. ——- —— Whether temporary pens “ land 


or tenement ’’—Within Nuisances Removal Act, 
1855 (c. 121).])— Draper v. SPeRRING, No. 107, ante. 
Extension of market to adjoining streets. |—- 
See Nos. 101-105, ante. 
109. Existing market a nuisance—Whether a 
defence to action for disturbance.] — GREAT 
EASTERN RY. Co. v. GOLDsmib, No. 18, ante. 


SEcT. 3.—RIGHT OF REMOVAL. 
SuB-sHOT. 1.—WirHIn Lioots of GRANT. 


110. Incident to grant./—OCu 
No. 89, ante. grant,| RWEN v. SALKELD, 
PART IV, SECT. 8, SUB-SECT. 1, | of their 


110i. Incident to grant.}—The - 
tees of fairs are justified in rete in | 


fhem to any place within the precinc ars 


grant.—MIipLEeToON (LORD) v. 
POWER (1888), 19 L. R. Ir. 1.—IR. 


: Bell extati ket 
place @ exabligh efacwhere.}— Held : 


MARKETS AND FAIRS. 


111. .|—Charles II., by charter granted 
to the corpn. of Walsall two fairs, to be holden 
annually within the borough & foreign, & confirmed 
to them all markets which they then held, with a 
reservation of the rights of the lord of the manor ; 
it appeared that a market had been holden 
immemorially in the High street of Walsall until 
a very late period, when the corpn., finding it 
inconvenient, removed it out of the High street 
to another & more convenient place within the 
borough ; the corpn. had exercised acts of owner- 
ship in pulling down an old market house & erecting 
& new one; the clerk of the markets, however, 
had been appointed by the lord of the manor, but 
he did not receive any toll from the persons 
frequenting it. Deft. having been indicted for a 
nuisance in erecting stalls in the High street after 
the removal of the market, the judge, upon the 
trial, left it to the jury to say whether the corpn. 
were owners of this market; adding, that if they 
were, the right of removal was incident to the 
grant. The jury having found in the affirmative, 
the ct. refused to grant a new trial.—R. v. 
OCOTTERILL (1817), 1 B. & Ald. 67; 106 B. R. 25. 
Annotations :—Consd. De Rutzen v. Lloyd (1836), 5 Ad. & 





El. 456; Ellis v. Bridgnorth Corpn. (1863), 15 C. B. N. 8. 

- eld. Gingell & noakett oe Bteoney B. C., (1906) 2 
. B. 468. 

112. —— Though site for original market hall 


granted by charter—New market hall built else- 
where by consent of inhabitants.|—Semble: proof 
of the general, though not universal, approbation 
of the parish is sufficient to justify the bond fide 
conduct of trustees, where they have a discretion 
to exercise, & the ct. will not interfere, where their 
acts have been so approved; & if in consequence of 
the decayed state of an old market house built 
originally on ground given by the charter for the 
purpose a new one be rebuilt by them, with such 
general consent, the trustees may remove it to any 
more convenient place, infra villam.—Re CHERTSEY 
MARKET, Ex p. WALTHEW (1819), 6 Price, 261; 
146 BH. R. 803; sub nom. Re CHERTSEY MARKET, 
Ex p. MatrHEew, Dan. 174. 

113. ——— Removal of whole or part.]—Wort- 
LEY v. NoTTINGHAM LocAL Boarp, No. 93, ante. 

See, also, Nos. 86, 88, ante. 

114. Effect of removal—-On extension of 
borough— Whether foe of forfeiture.]|~——Dor- 
CHESTER CORPN. v. Hinson, No. 94, ante. 

115. Resort by public to former market -~— 
Trespass.|—CURWEN v. SALKELD, No. 89, ante. 

Unless removal illegal.|—See Nos. 
117, 119, 
116. 


post. 
111, ante. 





Nuisance.|— R. v. CoTTERILu, No. 


SUB-SECT. 2.—ILLEGAL REMOVAL. 

117. Removal to site not in possession of owner 
of market.|—Where the owner of a market toll 
free on removi it to another site within his 
manor, had demised the soi] of the new market, 
with power to thel essses to impose rents or other 
sums on persons selling there :—Held: the new 
market did not afford the public the same accom: 
modation as the old, & a person setting up stalls 
tor the sale of goods in the old market place was 
not guilty of anuisance. A sci. fa. is not necessary 
to repeal the grant of the market.—R. v. STARKEY 
(1887), 7 Ad. & El. 95; 2 Nev. & P. K. B. 169; 


under 58 Vict. c. 60, 8s, 84, the olty of 
Moncton could séll ohne market alte 


purchase another elsewhere. 
TREVES vv. ONCTON (und), 14 
’ ly BR, 831 H 1 D. L. R 60.—CAN, 


Part IV.—Hoitpine or Markets AND Farrs. 


Will. Woll. & Dav. 502; 6 L. J. K. B. 202; 1 

J.P. 265; 1 Jur. 672; 112 B. R. 406. 

Annotations :-—Folld. Ellis v. Bridgnorth Corpn. sts. 15 
Cc. B. N. 8. 52. Mentd. Gingell v. Stepney B. C. (1907), 
77. J. K. B. 347, 

118. Removal interfering with existing rights— 
or aa of new tolis.|—R. v. STARKEY, No. 117, 
ante, 

119. ——— Right of adjoining occupiers to set 
up stalls—Presumption of grant.|—-The corpn. of 
B. were owners of an ancient market, & also lords 
of the manor in which the borough of B. was 
situate. The market had from time immemorial 
been held in & near the High Street. Pltf. had 
a house in that street, & he & the previous owners 
& occupiers of the house in which he lived, as well 
as several other occupiers of houses in the same 
street, had from time immemorial erected, on 
market days, stalls opposite their houses, & either 
used the stalls themselves, or let them to others. 
No tolls were ever taken in respect of the goods 
sold at these stalls, though they were formerly 
taken for similar produce exposed in the market 
elsewhere. In an action against the corpn. of B. 
for removing the market to another place within 
the borough :—Held: (1) the right the stalls 
was a right which might reasonably be supposed 
to have been granted by the owners of the market 
to the owners & occupiers of the houses, & it was 
sufficiently connected with the enjoyment of the 
houses to be claimed as appurtenant thereto ; 
(2) if the original grant were, presumably, to hold 
the market at any place within the borough, still 
the corpn. could not now remove it, as to do so 
would be in derogation of their own grant of the 
right now claimed ; (8) the removal of the market 
was not justifiable under Public Health Act, 1858 
(c. 63), or Local Government Act, 1858 (c. 98), 
inasmuch as the power conferred upon the local 
board by the latter Act, s.50, was expressly qualified 
by the proviso that no market should be established 
so as to interfere with any rights enjoyed by any 
person, without his consent.—HLLIs v. BRIDGNORTH 
CORPN. (1863), 15 C. B. N. 8. 52; 2 New Rep. 
488; 32 L. J. C. P. 2738; 8 L. T. 668; 9 Jur. 
N.S. 1078; 12 W.R.56; 143 E.R. 702; previous 
proceedings (1861), 2 John. & H. 67. 

Annotations :—As to (1) Refd, Lawrence v. Hitch (1868) 
L. R. 3 Q. B. 521; Edgar v. English Fisheries Special 
Comrs. (1870), 23 L. T. 732; Chesterfield v. Harris, 
[1908] 2 Ch. 397. As to (3) Refd. Ashworth v. Heyworth 
(1869), 10 B. & 8. 309. 

120. ——_ Statutory restriction.] — ELuis v. 
BRIDGNORTH CoRPN., No. 119, ante. 

121. Statutory power to remove—Removal to 
ground reserved by statute for special purpose.|— 
The corpn. of S. were empowered by Act of 
Parliament to redeem certain waste lands, & to 
devote a portion to purposes of public recreation. 
They were also empowered to remove a cattle 
fair, from a place where it was then held, to such 
parte of the waste lands as to the corpn. should 
seem fit. The corpn. devoted a portion of the 
waste, known as the “cricket ground,’”’ for the 
purposes of recreation, & they afterwards, in the 
exercise of their discretion, removed the cattle 
fair to the cricket ground. Upon information 
filed by the A.-G.:—Held: the corpn. were 
contravening the Act of Parliament, & a perpetual 
injunction was granted to restrain them from so 
using the cricket ground.—A.-G. v. SOUTHAMPTON 
CoRPN. (1859), 1 Giff. 868; 28 L. J. Ch. 282; 1 
L. T. 155; 24 J. P. 1813; 6 Jur. S. 36; 65 


BH. R. 957, 
Annotations -—Oonsd. A.-G. v. Ted D. C., {1898} 
[1900] 2 Ch. 


N. 
on U, 
oe 66. Refd. A.-G. v. Hanwell U, D. O., 
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122. Right of public to resort to old market.]— 
R. v. STARKEY, No. 117, ante. 

Compare No. 89, ante. 

128. Remedies of persons injured— Plea of 
illegal removal as defence to nuisance.|—R. v. 
STARKEY, No. 117, ante. 


124. —— Application for scire facias to repeal 
grant.|—R. v. STARKEY, No. 117, ante. 
125. ———- Action for disturbance—Right of ad- 


joining occupiers to set up stalls.|—HLLis v. 
BRIDGNORTH CoRPN., No, 119, ante. 


Secr. 4.--OFFENCES. 


126. Market or fair held without authority.j/— 
To set up a fair, market or leet is indictable.— 
Anon, (1704), 6 Mod. Rep. 183 ; 87 E. R. 939. 

127. Fair held on unauthorised site.|—A.-G. v. 
SOUTHAMPTON CORPN., No. 121, ante. 

128. Nuisance caused by fair—Public nuisance 
Pay droppings.|—DRAPER v. SPERRING, No. 
107, ante. 

129. To adjoining Aad apie atop eT 
in this action were the trustees of the Bedford 
state, Leeds, & they sought an injunction against 
the Leeds Corpn. to restrain them from holding 
a certain annual feast known as Woodhouse Feast, 
which appeared to have been held on or in the 
neighbourhood of Woodhouse Moor for the past 
two hundred years, on the ground that the noise 
caused by the feast constituted a nuisance. They 
complained that their property, which adjoined 
the moor, had depreciated in value owing to the 
noise caused by switchbacks, shooting galleries, 
roundabouts, steam organs, etc., brought on to 
the moor. For defts. it was contended that the 
feast did not constitute a nuisance. It appeared 
in evidence that from 1908 to 1911 defts. leased 
the conduct of this feast to a contractor, & that 
during that time protests were lodged by pltfs. 
against the nuisance thereby occasioned, but it 
was subsequently agreed that pltfs. should accept 
compensation in respect of the feasts from 1908 
to 1911 without prejudice to their rights thereatter. 
In the year 1912 the corpn. wrote to pltfs. 
threatening to again hold the feast on Woodhouse 
Moor; whereupon a writ was issued by pltfs. to 
restrain them by injunction :—Held : on the facts, 
(1) the feasts from 1908 to 1911 constituted a 
nuisance & there must be a declaration to that 
effect, & the corpn. must pay the costs of the 
action; (2) with regard to the year 1912, when 
the corpn. conducted the feast, there was no 
actionable nuisance which would justify the ct. 
in granting an injunction.—BEDFORD v, LEEDS 
CoRPN, (1913), 77 J. P. 430. 

130. Fair held without licence—Required under 
local Act.j|—-CoLiins v. CooPgErR, No. 11, ante. 

181. ——— ——— Licence refused by one of two 
necessary authorities.|— WALKER v. MURPHY, No. 
18, ante, 

Unlicenced change of fair day.|—See No. 176, 
post, ; 

Levying rival market.|—See Part VII., Sect. 1, 
sub-sect. 3, ante. 

eee removal of market.|—See Sect. 3, sub- 
sect. 2, ante. 

—— on highways.|—-See Sect. 2, sub-sect. 8, 
ante. 
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MARKETS AND Farrs. 


Part V.—Regulation of Markets and Fairs. 


Sect. 1.—IN GENERAL. 

182. Regulation by trustees—Validity of elec- 
tion.|—The London Government Scheme (South- 
wark Borough Market) Confirmation Act, 1907 
(c. xlvi) by clause 1 (1), of the scheme set out in 
the first schedule, provided that there should be 
twenty-one trustees of the borough market, of 
whom five were to hold office ez officio, & sixteen 
by appointment, & for the retirement of four of 
such appointed trustees in each year. The scheme 
provided by clause 2 (1) that ‘‘ the appointment 
of an appointed trustee shall not be made by the 
borough council except after the nomination of 
the councillors elected for the... St. Saviour’s 
Ward: Provided that if in any case the coun- 
cillors entitled to make such nomination... 
fail to exercise their power within the time speci- 
fied in the schedule to this scheme, the borough 
council shall make the appointment without any 
such nomination.’’ Clause 1 of the second 
schedule provided that ‘‘ a meeting of the coun- 
cillors of St. Saviour’s Ward shall be held .. .:; 
(6) for the purpose of nominating trustees in the 
place of trustees retiring on the termination of 
their term of office in Feb. in each year,’ & by 
clause 2. ‘' The meeting of the councillors of the 
St. Saviour’s Ward for the purpose of nominating 
trustees before the day of the meeting.’ In view 
of the approaching retirement of four of the 
appointed trustees on Apr. 1, 1920, the town clerk 
of Southward summoned a meeting of the coun- 
cillors of the ward, for the purpose of nominating 
trustees in place of those retiring in Mar., for 
Mar. 15, 1920, but did not summon a meeting in 
Feb. The ward councillors on Mar. 15, nominated 
the four retiring trustees for re-election, but the 
borough council refused to elect them, & pur- 
ported to elect four other persons :—Held: the 
words “‘ fail to exercise their power,’’ were to be 
construed as meaning ‘‘ have not exercised their 
power’ & not as implying that the non-exercise 
of the power must be due to a neglect or default 
of the councillors of St. Saviour’s Ward themselves, 
& the election of trustees by the borough council 
was valid.—R. v, SOUTHWARK BorouGH COUNCIL, 
Ez p. SOUTHWARK BOROUGH MARKET TRUSTEES 
(1921), 90 L. J. K. B. 359; 124 L. T. 623; 85 
J.P.105; 37 T. L. R. 3575 65 Sol. Jo. 292; 19 
Ll. G. R. 79, C. A. 


SEcT. 2.—BYE-LAWS. 
SUB-SEcT. 1.—IN GENERAL. 

See, generally, Markets & Fairs Clauses Act, 
1847 (c. 14), 9s. 42-49. 

Power of urban authority to make.]—See 
Public Health Act, 1875 (c. 55), 8. 167. 

Power of rural district council to make.]—See 
Public Health Act, 1908 (c. 6). 

As to confirmation of bye-laws generally, see 
PUBLIC HEALTH. 


SUB-SECT. 2.—VALIDITY. 

See Public Health Act, 1875 (c. 55), s. 167; 

Public Health Act, 1908 (c. 6); Marketa & Fairs 
Clauses Acts, 1847 (c. 14), s. 42; Public Health 
(Confirmation of Bye-Laws Act), 1884 (c. 12), 
ae 4; Diseases of Animals Act, 1894 (c. 57), 
8. 32, 
138. Bye-law requiring leave or licence—How 
far valid—Frequenters of market unduly restricted.| 
—WOoRTLEY v. NOTTINGHAM LOCAL BOARD, No. 
93, ante. 

134. —— Prohibitory effect on trade.|— 
A harbour improvement co. were authorised rei 
their private Act to establish a fish market. 
fish, with some immaterial exceptions, which was 
landed at the port: had, under a penalty, to be sold 
in the market. The co. had power, under their 
Act, to make bye-laws for ‘‘the regulation & 
government of the fish market & of the quay on 
which the same is established,’ & penalties were 
imposed on persons offending against any bye- 
law. One of the bye-laws made provided that 
‘* No person shall gut or cleanse any fish in the 
market except by the leave of the wharfmaster 
& in such place, if any, as may from time to time 
be appointed by the wharfmaster for that pur- 
pose.’”?’ An order was made by the wharfmaster 
that, ‘‘ owing to the impossibility of getting rid 
of the offal, no dog-fish, ray or skate, are to be 
gutted in the fish market.’? No adequate place 
for gutting dog-fish was to be found in the town. 
except the fish market. The fish were bought in 
the market mainly for sending away by rail, & 
dog-fish must be gutted as soon after they are 
landed as possible, as they largely consist of 
offal, & quickly decompose. A buyer of dog- 
fish, resp., gutted them in the markct without 
obtaining leave from the wharfmaster. An infor- 
mation against him was dismissed on the ground 
that the bye-law was unreasonable, & therefore 
bad, as it would be impracticable to carry on the 
industry if buyers were prohibited from gutting 
fish in the market :—Held: as the effect of the 
bye-law was to prevent the landing of the dog- 
fish, or the sale of it in the fish market, where it 
must be sold according to the Act, without the 
leave of the wharfmaster, the bye-law was un- 
reasonable & bad in law.—SutTron HARBOUR 
IMPROVEMENT Co. v. FosTER (1920), 89 L. J. K. B. 
829; 36 T. L. R. 202; 18 L. G. R. 232, D.C. 


Annotation :—Consd. Sutton Harbour Improvement Co. +t. 
Foster (No. 2) (1920), 89 L. J. Ch. 540. 


135. Restrictive effect on trade.|— 
A co, pa dunoars by private Act of Parliament 
owned a fish market, where all fish landed in the 
district for sale had to be sold. Under their 
statutory powers of making bye-laws for the regu- 
lation of the market & preventing nuisances 
therein the co. passed a bye-law prohibiting the 
gutting of dog-fish in the market. Dog-fish con- 
tain an unusual amount of offal & have to be 
gutted soon after landing; & the co. had found 
great difficulty in getting rid of the offal, which 











PART V. SECT. 2, SUB-SECT. 2. 


m. Bye-law requiring leave or licence 
~—How far valid. J—A bye-law requiring 
evG pee offe fresh meat for sale 
in the city to take out a licence -— 
Held: valid.—O’Mgara v. OTTAWA 
CITY (1888), 14 8. C. R. 742.—CAN. 


n. ——— ——.}—A byo-law made b 
the magistrates of a burgh provided 


that no person should expose goods for 
sale on any of the stances without the 
permission of the ‘‘ market officer,” 
& no person should occupy more than 
the area of the stance allotted to bim. 
An objection to the Merrie f of the 
bye-law, on the ground that jt was so 
unreasonable as to bo wiira vires in 
that it conferred unlimited power 
upon a@ subordinate oficial, repelled.— 


M‘CALL v. MITCHELL, [1911] 8S. C. (J.) 
1; 6 Adam, 303.—SCOT. 
o. Bye-taw restricting place of sale of 
rticular articles —M cat, }—-PETERS v. 
SIDENT & BoaRpD or POLICE OF 
LONDON (1846), 2 U. C. R. 543.—CAN, 


B: ——vn em A bye-law enacting 
“that no butcher or other person 
shall cut up or expose for sale any 


Part V.—REGULATION 


was a nuisance. The prohibition would have 
the effect of altering the conditions of the dog- 
fish industry, but would not put an end to it :— 
Held; the bye-law in the circumstances was 
reasonable & therefore valid.—SuTTon HARBOUR 
IMPROVEMENT Co. v. Foster (No. 2) (1920), 89 
le. J. Ch. 540; 123 L. T. 549; 84 J. P. 217; 36 
T. L. R. 590; 18 L. G. R. 557, C. A, 

186. Erection of entertainment booths— 
Licence revocable on complaint of inhabitants.|— 
Trespass for seizing & taking away pltf.’s booth. 
First plea: justifying under a bye-law, made by 
the corpn. of B., that no person should erect any 
booth, for the purpose of any show or public 
entertainment, in any public place within the 
borough, without the licence of the mayor, & that 
such licence should not be given for any other 
time than during the time of the annual fairs, 
if three inhabitants, householders residing within 
100 yards of the place intended to be used should 
have previously memorialised the mayor, in 
writing, to withhold such licence: & that any 
such licence given for any other time than during 
the time of the said fairs should be revoked by 
the mayor, & become void, if, & so soon as, three 
inhabitant householders residing within .100 yards 
of the place for which such licence should be 
granted should memorialise the said mayor, in 
writing, to revoke the same :—Held: the bye- 
law was bad, as unreasonable & in restraint of 
trade.—ELWwoop v. BULLOCK (1844), 6 Q. B. 383; 
- a Dea B. 330; 8J.P,.473; 8 Jur. 1044; 115 


Annotations :—Refd. Simpson v. Wells (1872), L. R. 7 Q. B. 
214; A.-G. vw. Horner (No. 2), {1913] 2 Ch. 140. Mentd. 
Dawes v. Hawkins (1860), 7 Jur. N. S. 262; Gerring v. 
Barfield_ (1864), 16 C. B. N, 8. 597; Arnold v. Blake 
(1871), L. R. 6 Q. B. 433; Necld v. Hendon U. D. C. 
(1899), 81 L. T. 405. 


137. ——~— Exposure of skins for sale.|—-Wort- 

LEY v. NOTTINGHAM LOCAL BOARD, No. 93, ante. 

38. —— For gutting fish..—SutTron Har- 
oe IMPROVEMENT Co. v. FosTeR, No. 134, 
ante. 

139. ——..]—SuTTon HARBOUR IMPROVE- 
MENT Co. v. FOSTER (No. 2), No. 135, ante. 

Sale by auction.|—NicHolts »v. 
ce it URBAN DISTRICT COUNCIL, No. 60, 
ante. 

141. Bye-law restricting place of sale of par- 
ticular articles—Horses.|—A local Act for the 
improvement of the town of FP. incorporated 
Town Police Clauses Act, 1847 (c. 89), 5s. 21, which 
empowers comrs. to make orders for, among other 
things, preventing the obstruction of the streets 
in any case when the streets are thronged or liable 
to be thronged. The local Act excepted from its 
operation the holding of fairs & markets in the 
same places & in the same manner as the said 
fairs & markets then were accustomably held, 
& persons exposing for sale any horses or beasts 
in such fairs or markets, etc. On an information 
for breach of an order made by the comrs. under 
the Act, requiring all dealers & jobbers to act in 











fresh meat in any part of the city, a. .J—A bye-law prohibiting 
any person bringing 
commodities, or t. 
market, from selling or offerin 
samo for sale within the city limits, 
on their way to market, or without 
having paid market toll, 
offering such pas it 

ll 





except in the shops or stalls in the 
ublic markets, or at such places as 
he standing committee on public 
markets may appoint ’ :—Held : good. 
—FRe KELLY & CITY OF TORONTO 
(1864), 23 U. C. R. 425.—CAN. 


q. per isdn a FENNELL & TOWN 
or ae (1865), 24 U.C. R. 238.— 


or Buranvinin (Iho ae U ri Ren 
—OAN, , ieee 


market :—Held : 
the 


Eth eee 8 


MEARA 0. CITY OF 


OF MARKETS AND FAaIrs. 


ower of the corpn.—Re 
& ITY oF KINGSTON (1866), 26 
U. O. R. 130.—CAN 


144i. Bye-law restricting mode of 
—Sale b 
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conformity with certain regulations, of which one 
was, ‘* That the Midgate be kept clear of all cattle, 
& that the horse market be held from the Crown 
Inn, Westgate, to the Eight Bells Inn ”’ :—Held: 
the regulation would be without jurisdiction if it 
interfered with the limits of the market, but it 
& the allegation of a breach of it were supported 
by evidence that Midgate was a main entrance & 
a narrow street, that for fifty years a horse market 
in Midgate had not been known, that until quite 
lately, horses had not been stationed there, & 
that the person informed against had, after such 
order, & with notice of it, persisted in running 
horses for sale up & down Midgate in P.—Fox v. 
PALMER (1858), 22 J. P. 449. 

142. Meat—Bye-law modifying local Act.] 
—A local Act prohibited the sale of goods in the 
public highways of the town of B., under a penalty, 
but provided that no person should be liable to 
this penalty for selling goods in such parts of the 
town as had been theretofore used for that purpose 
at the time of the usual fairs & markets. Markets 
& Tairs Clauses Act, 1847 (c. 14), s. 42, gives power, 
in those boroughs to which it applies, for regulating 
the use of the market place & fair, & the buildings, 
stalls, pens & standings therein, & for preventing 
nuisances or obstructions therein, or in the imme- 
diate approaches thereto. 16 & 17 Vict. c. 24, 
constituted a local board of health for the town of 
B., & repealed considerable portions of the local 
Act, but left the provisions of that Act above 
referred to unrepealed. These provisions of the 
local Act it incorporated, & it also conferred on 
the local board by reference to the Markets & 
Fairs Clauses Act, 1847 (c. 14), the same power of 
regulating the market as is conferred by that 
Act. The local board, acting under these pro- 
visions, made a bye-law that no meat should be 
sold in a particular part of the market held at 
B. :—Held: this was a valid bye-law which the 
local board had power to make, & for a breach 
of which a penalty might be enforced, notwith- 
standing the provision of exemption incorporated 
from the local Act.—SavVAGE v. Brook (1863), 15 
C. B. N.S. 264; 33 L.J.M.C. 42; 91. T. 334; 
12 W. Rh. 81; 10 Jur. N.S. 587; 143 BH. R. 785. 

143. Bye-law restricting mode of sale—Sale by 
auction—Sale of cattle before noon.|-—-Where a 
corpn. made a bye-law under Markets & Fairs 
Clauses Act, 1847 (c. 14), that no auctioneer should 
sell cattle by auction in the market before 12 
o’clock on the market day :—Held: the bye- 
law was good, & within the power given by the 
statute.—-CoLLINS v. WELLS CORPN. (1885), 1 
T. L. R. 328, D.C. 

Annotation :—N.F, Nicholls v. Tavistock U. C., [1923] 2 Ch. 18. 

As I read Scolt v. Glasgow Corpn., [No. 146, } the case 

of Collins v. Wells Corpn. is contrary to the principles 


there laid down, & in my opinion, that case, although not 
expressly, is in effect overruled by the decision of the House 


of Lords (ROMER, J.). 
144. Without leave of market 
officers.]—-NICHOLLS v. TAVISTOCK URBAN DISs- 


TRICT COUNCIL, No. 60, ante. 











auction & that no person should hold 
any sale in the markct unless he was 
a duly licensed auctioneer & held the 
written authority of the council :— 
Held: as the bye-laws were introduced 
for fiscal purposes & not on the und 
of public policy, sales concluded in 
contravention of their provisions were 
not void & could be enforced.—BENONI 
Propuck & CoaL Co., LTD. »v. Sro- 


roduce, articles, 
to a city 
the 


& before 
for sale in the 
egal, as beyond 
KINGGORN 
DOWNIE, {1919} T.. D. 378.—-§. AF. 


b. ——— -———.}--BOLLANDER v. OT- 
Tawa CITY (1900), 20 C. L. T. 296 
auction—W ithow leave 27 A. R. 3835.—CAN, 
ers.}—Bye-laws enacted 0, ——-——— Agents biddi or pro- 
duce sold by themselves.jJ—Where a 


t. JO 
OTTawa (1888), 148. 0. R. 742,—CAN., 


of market o 
that all es should take place by 
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Sect. 2.—Bye-laws: Sub-sect.2. Sect. 8: Sub-sects.' 
1, 2, 83, 4,5 & 6. Part VI. Sect. 1: Sub- 
sect. 1.] 


145. —— Sale by retail confined to part of 
market.|—A bye-law duly made, & restricting the 
gale by retail of goods in a particular part of a 
market is not invalid by reason of its-being in 
restraint of trade, or of its being unreasonable.— 
STRIKE v. COLLINS (1886), 55 L. T. 182; 50 J. P. 
741; 34 W. R. 459; 2T. L. R. 421, D.C. 

146. Use of sale rings for private sales.]— 
A local authority purporting to act in the exercise 
of the powers of Diseases of Animals Act, 1894 
(c. 57), & Markets & Fairs Clauses Act, 1847 (c. 14), 
made a bye-law to the effect that sale rings at a 
public market belonging to it should not ‘‘ be 
used for private sales, or for sales to any limited 
number of persons, or for sales in which any class 
of the public are excluded from bidding or buy- 
ing”? :—Held: the bye-law was not ultra vires. 
—Scotr v. GLASGOW CORPN., [1899] A. C. 470; 
68 L. J. P.C. 98; 811L. T. 302; 6473. P.182; 15 
T. L. R. 498, H. L. 

Anon :—Apld. Nicholls ». Tavistock U. C., [1923} 2 


147. Bye-law restricting time of sale—Sale of 
cattle by auction before noon.|—CoLLINs v. WELLS 
CorPpNn., No. 143, ante. 

148. Bye-law restricting leaving carts un- 
necessary time.|—A bye-law of the market of Y. 
imposed a penalty on all persons who left carts 
in the market place for a longer time than was 
-pesniig for loading or unloading. P., an inn- 
keeper, by direction of a carter who put up at his 
inn, left the cart in the market place for an hour, 
carts having for many years been so left there 
while the owners attended market :—Held: P. 
was liable to be convicted if he put the cart there. 
—DE Cavux v. POWLEY (1864), 28 J. P. 806. 

149. Bye-law imposing on public burdens 
thrown on market owner./—A.-G. of DucHyY oF 
LANCASTER v. LIVERPOOL NEW CATTLE MARKET 
Co., No. 220, post. 





Sect. 3.—STATUTORY REGULATIONS. 
SUB-SECT. 1.—PROVISION OF WEIGHTS AND 
MEASURES. 

See Weights & Measures Act, 1878 (c. 49), 
ss, 69, 86, sched. VI., Part II.; Markets & Fairs 
Clauses Act, 1847 (c. 14), ss. 21-30, &, generally, 
WEIGHTs & MEASURES. 


SUB-SECT. 2.— FACILITIES FOR WEIGHING 
OATTLE. 

See Markets & Fairs (Weighing of Cattle) Acts, 
1887 (c. 27), & Markets & Fairs (Weighing of 
Cattle) Acts, 1891 (c. 70). 

150. Machine erected in market adjoining high- 
way—Right of local authority to object as nulsance 
on highway—1887 Act (c. 27), s. 4.)—In Dec. 
1887, pltfs., as the market authority under 1887 
Act, took steps to provide under that Act a weigh- 
ing machine for cattle upon a site in their market 


municipalt-y was em 
te batalla powered by statute 


kh, alter, Tegulate & main- 428.—8. AF, 


tain markets & fairs” & to frame ] 
regulations for the pr a. TR. ». 
tha morons stor be the ACr eof 10.0. R. 735.—OAN, 


Tegulation that “ no market 
seller shall be permitted to bid for ane 
produce or goods which he is offering 
for sale” was reasonable & intra «foe 


unnectssar 


~—HARTIGAN v. R., [1910] BE. D. L. 


148 i. Bye-law restricting 1 
Orry OF OTTAWA (16e5) DOr Mon 
SS OAN ) . R. 114. 
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place which, according to pltf.’s contention, con- 
sisted of two one & narrow strips in the market 
town separated by the euwey: Defts. inter- 
fered, their contention being that the market 
place was not distinct from the highway; but 
that the entire space upon which the markets 
were held was a public highway dedicated to the 
use of the public, subject only to the right of the 
owner of the soil for the time being or his lessees 
to hold markets thereon; & that the market 
place, as a highway, was vested in them, defts., 
as an urban authority under the Public Health 
Act, 1875 (c. 55), & that the proposed weighing 
machine would be a public nuisance, & interfere 
with their rights in such highway & with the 
public right of passage thereon :—Held: above 
sect. was an imperative sect., & the market autho- 
rity was not only at liberty, but was bound to 
provide a proper weighing machine for their 
market, which, according to the Act, must be a 
permanent structure & not a movable machine.— 
McINTosH v. RomForpD Loca BOARD (1889), 61 
L. T. 185; 5T. L. R. 6438. 

151. Compliance with statutory requirements— 
Cattle sale yard let exclusively to auctioneers— 
Weighbridge in market but outside sale yard— 
—-1887 Act (c. 27), s. 4, & 1891 Act (c. 70), 8. 4.|— 
A portion of a cattle market was let by the market 
authority to auctioneers for exclusive use by 
them as a sale yard, such portion consisting of a 
covered shed separated from the rest of the market. 
All animals sold in this yard had to pass through 
the market gates & to pay toll to the market 
authority. here were no weighing facilities pro- 
vided at the yard, but a weighbridge was provided 
in the market at which cattle sold in the sale yard 
could be weighed. A summons having been 
taken out against the auctioneers for not having 
at their mart facilities for sehen. or cattle :— 
Held: there being within the market facilities for 
weighing cattle, there were sufficient facilities for 
weighing cattle in or near to the auctioneers’ 
mart to satisfy the requirements of above sect., 
& the summons was properly dismissed.—KNOTT 
v. STRIDE (1913), 109 L. T. 181; 77 J. P. 222; 
hia a 418; 11 L. G. R. 584; 23 Cox, 0. C. 


SUB-SECT, 3.—ACCOUNTS AND STATISTICAL 
RETURNS. 

‘See Markets & Fairs Clauses Act, 1847 (c. 14), 
8.50; Local Taxation Returns Acts, 1860 (c. 61), 
1877 (c. 66); Markets & Fairs (Weighing of Cattle) 
Act, 1891 (c. 70), 8. 838; Diseases of Animals Act, 
1894 (c, 57), 8. 32. 


SuB-SECT. 4.—SALE OF HORSES. 


See Sale of Stolen Horses Acts, 1555 (c. 7), & 
1588-1589 (c. 12). 

152. False entry In toll book—Name of seller.}|— 
A bond fide purchase of a horse in market overt, 
changes the property. 

If one takes my horse & sells it in market overt 
& toll paid for it, but he enters his name falsely 


e. Bye resirtcting place of pur- 
chase of articles to be sold.}—Re MOLEAN 
& TOWN OF ST. CATHARINES (1868), 27 
UU, ©. R. 603.—OAN, 


caving carts f. Bye-law passed in anticipation of 

& statule—T'o be alive before date of 
ation of PR. v, (1886), 
1 0. R. 243,—-0. 


GRAVELLE (1886), 


Part VI.—ToLits AND STALLAGES. 


in the toll book, yet the sale is clearly good & the 
property altered if there was no covin in the 
vendee: for the misnomer of the party is nothing 
to him when he buys it bond fide & is not conusant 
of the tortious taking (pér OUR.).—WIKES v. 
Monegroors (1588), Cro. Bliz. 86; 78 E. R. 344. 

Annotation :—Refd. Nawab Sidhee Nuzur Ally Khan v. 


Rel Ojoodhyaram Khan (1866), 10 Moo. Ind. App. 
153. ——.]—G. brought an action upon 





the case upon trover & conversion of a gelding, 
which had been stolen by P. & sold by him unto 
deft. in open market, by the name of L., the false 
name being entered in the toll book :—Held: 
by that sale the propery was not altered.— 
GIBBS CASE (1589), I Leon. 158; 74 BK. R. 146. 

154. —— Fictitious person as reference for 
sélier.|.— BARKER v. REDDING (1627), Palm. 485; 
W. Jo. 163; 81 E.R. 1183. 


Annotations :—Refd. Crane v. London Dock Co. Arse), 5 
BR. & 8. 313; Moran v. Pitt (1873), 42 L. J. Q. B. 47. 
Mentd. R. v. Athos (1723), 8 Mod. Rep. 135; Ryall e. 
Rowles (1750), 1 Ves. Sen. 348. 


155. Compliance with statutory formalities — 
Necessity for proof.]—Deft.’s mare, which he had 
turned out in a public park, was found out of the 
park, & was sold at public auction by the ‘“‘ pinner.”’ 
After an intermediate sale she was sold in market 
overt to pltf., & was subsequently taken posses- 
sion of by deft. There was no proof that the 
formalities which 31 Eliz. c. 12, requires upon the 
sale of horses at fairs & markets had been ob- 
served :—Held: in the absence of such proof, 
the ct. would not infer that such formalities had 
been observed, & pltf. could not maintain an 
action for the mare against deft., the true owner. 
~—MORAN v. Pitt (1873), 42 L. J. Q. B. 47; 28 
L. T. 654; 21 W. R. 525. 

Sale in market overt.|—See Part IX., Sect. 1, 
sub-sect. 5, post. 

156. ——— Right of recovery—Warrant issued 
for arrest of thief.|—-A complaint having been 
made to a magistrate by A. the owner, that his 
horse had been stolen by B.; an officer although 
armed with a warrant against B. is not justified 


Part VI.—Tolls 


Sect. 1.—TOLLS. 
Sup-sEcT. 1.—NaATURE OF TOLLS. 

158. Relation to user & ownership of soil.|— 
NEWCASTLE (DUKE) v. WorkKSOP URBAN COUNCIL, 
No. 176, post. 

159. .]~—Where an open market is divided 
under the provisions of an Act of Parliament into 
parts, each of which is appropriated to a special 

urpose, such as potato stands, fruit market, & 

ower stands, & by the Act tolls or rents are 
reserved to the owner of the market from those 
who use the several divisions of the market, such 
tolls arise out of a use of the soil & are in the 
nature of stallage tolls, so as to be ratable for the 
relief of the poor.— BEDFORD (DUKE) v. ST. PAUL, 
COVENT GARDEN, OVERSEBRS (1881), 51 L. J. 
M. OC. 41; 80 W. R. 411; Ryde, Rat. App. (1871-85) 
318; eub nom. R. v. BEDFORD (DUKE), BEDFORD 
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under 31 Eliz. c. 12, s. 4, in taking the horse out 
of the possession of a bond fide purchaser from B. 
— JOSEPHS v. ADKINS (1817), 2 Stark. 76, N. P. 
Regulation under bye-law.|]—-Sce No. 141, ante. 
Sales of animals generally.|—See ANIMALS, Vol. 
II., pp. 258 et seq. 


SUB-SECT. 5.—~PREVENTION OF DISEASES IN 
ANIMALS. 

Sale in public market.|—See ANIMALS, Vol. IT., 
p. 296, Nos. 663, 664. 

Exposure in public place.|—See ANIMALS, Vol. 
II., p. 302, Nos. 701, 702. 
Evidence.|—See ANIMALS, Vol. II., p. 303, 
No. 707. 

Holding sale.}|—-See ANIMALS, Vol. II., p. 299, 
No. 686. 

Seizure of suspected animals by inspector— 
Liability of local authority for negligence.]|—Sce 
ANIMALS, Vol. II., p. 301, No. 700. 





SuB-sEcT. 6.—SALE OF UNWHOLESOME Foon. 

See Markets & Fairs Clauses Act, 1847 (c. 14), 
s. 15. 

As offence at common law.]— See CRmMINAL Law, 
Vol. XIV., p. 36, Nos. 60-62; Vol. XV., pp. 761, 
996, Nos. 8183-8186, 11,146. 

As statutory offence.|—See Foop & Druas, Vol. 
XXV., pp. 108 ez seq. 

157. Custom of the market—Seizure & destruc- 
tion by clerk of the market.|—-A custom for the 
clerk of the market at Cambridge, to seize & 
destroy meat brought into the market, which 
should be unfit for human food, & should be 
adjudged & declared by him to be so, is a good 
valid custom, & such custom exists at Cambridge. 
—CLARK & PARISH v. TITTERTON (1840), 4 J. P. 
288. 

———- Warranty of soundness.|—See SALE OF 
Goons. 


and Stallages. 


(DUKE) v. St. Pavut’s, COVENT GARDEN, OVER- 

sEERS, 45 L. T. 616; 46 J. P. 581. 

Annotations :—Consd. Horner v. Stepney Assmt. Com. 
(1908), 98 L. T. 450. Refd. London Corpn. v. Greenwich 
Union Assmt. Com. eee 48 L. T. 437; Newcastlo 
v. Worksop U. D. G., {19027 2 Ch. 145. Mentd. Sutton 
Harbour Improvement Co. v. Plymouth Town Grdns. 
(1890), 63 L. T. 772. 


160. Whether stallage included.] — HICcKMAN’s 
Cass (1599), Noy, 37; 2 Roll. Abr. 123; 74 E. R. 
1006. 


Annotations :—Refd. Bennington v. Taylor (1700), 2 Lut. 
1517; Lockwood v. Wood (1841), 6 Q. B. 31. 
' 161. .|—BENNINGTON v. TayLoR (1700), 
2 Lut. 1517; 125 E. R. 835. 
ions :-—Oonsd. Northampton Corpn. v. Ward (1745), 
Anna 107 ; Herat v. Smith ese: 9 Ad. & El. 406; 
Lockwood v. Wood (1841), 6 Q@. B. 31; Mercer o. Denne, 
[1904] 2 Ch. 534. 


162. ——.]—Oock v. Vivian (1784), 2 Barn. 





PART VI. SECT. 1, SUB-SECT. 1. 
_* ae otporent hereditaments.}—Tolld are incorporeal hereditaments.—FREDERICTON CiTY v. MULLIGAN (1863), 5 All, 671. 
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Sect. 1.—Tolla: Sub-sects. 1 & 2, A. & B. (a) & (0).] 


K. B. 384; Kel. W. 203; 7 Mod. Rep. 203; 94 
E. R. 569. 
aenaahon :—Refd. Westover v. Perkins (1859), 5 Jur. N.S. 


163. .|—-NORTHAMPTON CORPN. v. WARD, 
No. 246, post. 

164. .--Beprorp (DUKE) v. St. PAUL, 
COVENT GARDEN, OVERSEERS, No. 159, ante. 

165. In Act of Parliament.|—-BEDFORD 
(DUKE) v. Emmett, No. 195, post. 

16 In exemption by grant.] — LockE- 
woop v. Woop, No. 278, post. 

167. Whether piccage included.|—-Cock v. 
VIVIAN (1734), 2 Barn. K. B. 384; Kel. W. 203; 
7 Mod. Rep. 203; 94 E. R. 569. 

Aen ahon :—Reid. Westover v. Perkins (1859), 5 Jur. N.S. 
168. .|—BEDFORD (DUKE) v. EMMETT, No. 

195, post. 

169. Distinguished from rearagn se — Tolls, 
authorised to be taken by an Act of Parliament, 
in respect of cattle brought into a market for sale, 
which become due as soon as the cattle are brought 
into the market place, & before the cattle are put 
into a pen or tied up, are mere market tolls, & 
not in the nature of stallage or tolls taken in re- 
spect of the use of the soil.— R. v. CASSWELL (1872), 
L. R. 7 Q. B. 328; 26 L. T. 574; 20 W. R. 624 ; 
sub nom. CASWELL v. WOLVERHAMPTON OVERSEERS, 
41 L.J.M.C. 108; 36 J. P. 645. 

Annotations :—Consd. London Corpn. v. Greenwich Union 
Assmt. Com. (1883), 48 L. T. 437; Horner v. Stepney 
Assmt. Com. (1908), 98 L. T. 450. Refd. Sutton Harbour 
Improvement Co. v. Plymouth Grdns. (1890), 63 L. T. 
772; Newcastle v. Worksop U. D. C., [1902] 2 Ch. 145. 
170. .|—NEWCASTLE (DUKE) v. WORKSOP 

URBAN COUNCIL, No. 176, post. 

For liability to rates.|]— See Rates & 

RATING. 




















171. Turn-toll.] —R. v. MAIDENHEAD CORPN. 


(1620), Palm. 76; 81 E. R. 986. 

Annotations :—Consd. Stamford Corpn. v. Pawlett (1830), 
1 Cr. & J. 57; Lockwood v. Wood (1841), eck B. 31. 
Refd. Northampton Corpn. o. Ward (1745), 1 Wils. 107; 
Wright v. Bruister (1832), 2 L. J. K. B. 6; Lawrence v. 
Hitch (1868), L. R. 3 Q. B. 521; Newcastle v. Worksop 
U. D. C., [1902] 2 Ch. 145. Mentd. R. v. Cotton (1751), 
ere 112; Weymouth Corpn. v. Nugent (1865), 6 B. 


SUB-SECT. 2.—ORIGIN OF TOLLS, 
A. In General. 

172. Not incident to market or fair.]—Toll not 
incident to a market.—ANON. (1702), 7 Mod. Rep. 
12; 87 BE. R. 1063. 

173. ———.]—Toll is not incident to a fair.— 
HOoLLoway v. SmitH (1742), 2 Stra. 1171; 93 


E. R. 1106. 

Annotations 7 Oonad. Stamford Corpn. v. Pawlett (1830), 1 
Cr. & J. 57. Refd. Lowden v. Hierons (1818), 2 Moore, 
C. P. 102; Tyson v. Smith (1839), 9 Ad. & El. 406. M 


entd. 
Egremont v. Saul (1837), 6 Ad. & El. 92 


174. -|— BepForpD (DUKE) v. 
eee 95, post. 





EMMETT, 





Claimable only by grant.) — Hick- 
yee Cee wee Noy, 37; 74 E. R. 1006, 
Ons --—— . . F . 
1517: Lockwood v. Wood 11841), son 3h” Vion 
176. |—(1) The two franchises of 
fair & market are separate & distinct, & of equal 
dignity. There is no question between them of a 
greater & less estate, such as is essential to merger ; 
& it is therefore possible for the two franchises 
to co-exist on the same day. 
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1721. Not incident to market or fair. 
—In the absence of express antes 


Fredericto no 


to do so, the city council of the city of 


cton 
tolls on the sale of articles in the market 
house, the market, by the grant, 


MARKETS AND Fairs. 


(2) Toll is not incident to a fair or market, but 
owes its origin to a separate grant, & exists as a 
subordinate franchise appurtenant to the fair or 
market, differing in this respect from the Ct. of 
Piepowder, which is incident to a market. 

(3) Although it may be true that an unlicenced 
change of fair days does not ipso facto work a 
forfeiture of the fair franchise, but only consti- 
tutes a ground of forfeiture of which the Crown 
may, or may not, take advantage, yet an un- 
licenced change of fair days precludes a lord who 
is entitled by his subordinate franchise of toll to 
levy fair toll on the original fair days from levying 
such toll on the altered days. 

(4) A fair toll is payable to the owner of a fran- 
chise of fair toll in respect of goods sold in his 
fair, or brought into his fair for sale, whether he 
be owner of the soil or not, & has nothing to do 
with the ownership of the soil. Stallage, on the 
contrary, is paid in respect of some usage of the 
etry & can be exacted only by the owner of the 
soil. 

(5) There is no rule of law against preferential 
market tolls. So long as the lord of the market 
toll does not exceed the maximum sum that he is 
entitled to demand, that is, a reasonable amount, 
where no sum is specified by his charter, he is 
entitled to remit the whole or any part of the toll 
to whomsoever he pleases.—NEWCASTLE (DUKE) 
v. WORKSOP URBAN COUNCIL, [1902] 2 Ch. 145; 
71L. J. Ch. 487; 86L. T. 405; 18 T. L. R. 472. 


Annotation :—Generally, Mentd. A.-G. v. Horner (No. 2), 
[1913] 2 Ch. 140. 
177. —— Or prescription.]—Toll is not 





incident to a fair or market, & can only exist by 

special grant from the King, or by prescription ; 

& - the toll be unreasonable, the grant will be 

void. 

Where one has a fair by grant or prescription, 
whereto toll has usually been paid, which after- 
wards is forfeited to the King, & the King then 
grants, & cum omnibus libertatibus ad hujusmodi 
feriam spectantibus; by this grant the grantee 
shall have toll, for toll was formerly belonging 
thereto (POPHAM, J.). 

The King cannot appoint a burdensome toll ; 
but it ought to be a petty sum, as a penny or two 
pence, which are the smallest coins; or of lesser, 
but not of any greater value to charge the subject 
(PopHAM, J.)—HEDDEY v. WELHOUSE (1598), 
Moore, K. B. 474; Cro. Eliz. 558, 591; 78 E. R. 
803, 834. 

Annotations :—Consd. R. v. Bell (1816), 5 M. & S. 221; 
Stamford Corpn. v. Pawlett (1830), 1 Cr. & J. 57; Wright 
v. Bruister (1832), 4 B. & Ad. 116; Northumberland »v, 
peupivon (1870), L. R. 5 Exch. 127 ;.' Newcastle v. 
Wor op U. D. C., £1902) 2 Ch. 145. Refd. Leight v. 
Pym (1686), 2 Lut. 1329; Northampton Corpn. v. Ward 
(1745), 2 Stra. 1238 ; Hill v. Smith (1812), 4 
Lowden v. Hierons (1818), 2 Moore, C. P. 102 
Griffiths (1832), 9 Bing. 311; 

6 Ad. & El. 924; Lockwood v. Wood (1841), 6 Q. B. 31: 

SBE GERM ROD QS BuN Baltba & 

v. . . . . ’ n. Uv. 

Best (78 3 Bx. D, 292: Saltash Corpn. ». Goodman 

(1881), 29 W. R. 638. Mentd. Young v. Thank (1845), 

6 L. T. O. 8. 146; Colchester Corpn. v. Brooke (1846), 
7 Q. B. 339; Great Yarmouth Corpn. v. Groom, Great 

Yarmouth Corpn. v. Daniel (1862), 30 L. J. Ex. 74 

178. .)—-NORTHAMPTON CORPN. 
v. WARD, No. 246, post. 

179. Turn-toll— Claimable by prescription.]— 
oe v. BROOKS (1682), T. Jo. 227; 84 E. R. 
Annotation :—Moentd. Austin ©. Whittred (1747), Willes, 











being a free market.--EDWARDB ¥. 
BURGOYNE (1881), 21 N. B. R. 228. 
—CAN. 


ower to impose 
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180. Presumption of origin within legal memory 
—By dedication & reservation.|—LAWRENCE v. 
Hrrcu, No. 194, post. 


B. By Grant. 
(a) In General. 


181. Whether amount of toll must be expressed. |] 
—R. v. MAIDENHEAD CORPN. (1620), Palm. 76; 
81 E. R. 986. 


Annotations :—Consd. Stamford Corpn. v. Pawlett (1830) 
1 Cr. & J. 57. Refd. Northampton Corpn. v. War 
(1745), 1 Wils. 107; Wright v. Bruister (1832), 2 L. J. 
K. B. 6; Lockwood v. Wood (1841), 6 Q. B. 31; Wey- 

mouth Corpn. v. Nugent (1865), 6 B. & 8. 22; Lawrence 

v. Hitch (1868), L. R. 3 Q. B. 521. Mentd. R. v. Cotton 

ek ) Fark 112; Newcastle v. Worksop U. D. C., [1902] 


182. Grant of accustomed tolls.]|—Qu. : 
if tolls can be claimed under a modern grant of a 
liberty to hold a market, etc., & to receive the 
accustomed dues & tolls, etc. ; but to which grant 
no specific tolls are annexed.— LOWDEN v. HIERONS 
(1817), Holt, N. P. 647, N P.3 subsequent pro- 
ceedings (1818), 2 Moore, C. P, 102. 

Annotation :-—Consd. Stamford Corpn. v. Pawlett (1830), 1 

Cr. & J. 57. 

188. .|—Ho.crort v. HEEL, No. 29, anie. 

See, also, No. 192, post. 

184. Where amount of toll expressed—Must be 
ee EDO ey v. WELHOUSE, No. 177, 
ante. 

See, further, Sect. 1, sub-sect. 4, post. 

185. -|—If the lessee of tolls under 
& corpn. vary, by temporary agreement, the 
amount of toll claimed of individuals, it shall 
not affect the right to the tolls if it appears to 
have been a variation, not for the purpose of 
claiming more at one time than another, but for 
the convenience of both parties. 

With respect to the market toll, supposing there 
was no market before the charter of George III. 
then the toll will be a good one, although the word, 
confirm, is used in the charter, because it might 
be introduced only in case it should be requisite. 
It is said that the King cannot grant a new toll 
in an old market. But in this case you must be 
satisfied that there was a market of which the 
public was in the full enjoyment, without paying 
any toll, before this mattcr can come into question ; 
but there does not seem any evidence of that. 
If there was an old market, at which the toll was 
received, there is an end of the question that way ; 
& if there was not, then the charter of Geo. 3 grants 
& new one, which is good for a reasonable toll, 
according to those paid in other places in the 
county (TINDAL, C.J.)—LaNcuM v. LOVELL 
(1832), 6 C. & P. 487, N. P.; subsequent proceed- 
ings (1833), 9 Bing. 465. 

186. Grant of new toll in old market—Whether 
valid—Market formerly toll free—Proportionate 
benefit to public necessary.]|—NoRTHAMPTON CASE 
(1598), 2 Co. Inst. 220. 

Annotations :—Refd. Northampton Corpn. v. Ward (1745), 

2 Stra. 1238 b ca v. Smith (1812), 4 Taunt. 520; Evans 


v. Griffith (1882), 9 Bing. 311; Lockwood v. Wood (1841), 
oT P. 543; Newcastle v. Worksop U. D. C., [1902] 2 Ch. 




















187. camer | — LANCUM v. LOVELL, 
No. 185, ante. 
188. ———- ———- Market formerly subject to toll.] 


—Lancum v. LOVELL, No. 185, ante. 


(6) Construction of Grant. 


189. Effect of general words—Grant of market 


formerly subject to toll.|—Hrppry v. WELHOUSE, 
No. 177, ante. 
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190. -——— Grant of new fair-—In addition to 
custo fair subject to toll.| -HoLLoway v. 
Smity (1742), 2 Stra. 1171; 93 E. R. 1106. 


Consd. Stamford Corpn. v. Pawlett (1830), 
. Folld. Egremont v. Saul (1837), 6 Ad. & 

Refd. Lowden v. Hierons (1818), 2 Moore, 
C. P. 102; Tyson v. Smith (1838), 9 Ad, & El. 406. 


191. —— Grant of new market.]—The grant 
of a fair cum omnibus libertatibus et liberis con- 
suetudinibus ad hujusmodi feriam vpertinentibus 
does not give 4 ee to take tolls. In an action 
for tolls at a fair, pltf. gave evidence of immemorial 
usage. Deft., in answer, produced a grant of the 
fair by Henry III., with the above words. The 
judge told the jury that consueludines generally 
meant tolls, but that, if the context raised a doubt, 
the expression might be interpreted by usage. 
It was also a question at the trial whether the 
charter was the original grant, or only a confirma- 
tion, of which some probability appeared. A 
verdict being given for pltf., this ct. granted a 
new trial, on the round: that the jury, if they 
believed the charter to be the original grant, 
would have been misled as to its effect by the above 
direction.— EGREMONT (EARL) v. SAUL (1837), 6 
en & El. 924; 6 L. J. K. B. 205; 112 E. R. 

53. 


Annotations :—Refd. Penryn Corpn. v. Best (1878), 3 Ex. D. 
292; Newcastle v. Worksop U. C., [1902] 2 Ch. 146. 


192. Where amount of toll not specified-— 
Reasonable toll implied.|—The grant of a fair or 
market cum omnibus tolnetis, et aliis profimis 
predictis feriis sive nundinis perlinentibus et spec- 
tantibus possess a reasonable toll to the grantee 
though the amount of toll be not specified.— 
PAWLETT v. STAMFORD CORPN. (1831), 1 Cr. & J. 
400; 148 E. R. 1478; sub nom. STAMFORD 
CORPN. v. PAULETT, 1 Tyr. 201, Ex. Ch. 


Annotations :-—Refd. Wright v. Bruister (1832), 2 L. J. 
kK. B. 6: Brecon Markets Co. v. Neath & Brecon Ry. 


(1872), L. R. 7 C. P. 555; Newcastle v. Worksop U 


[1902] 2 Ch. 145; A.-G.v. Horner (1912), 107 L. T. 647. 

198, —— -.|— NEWCASTLE (DUKE) v. 
WORKSOP URBAN CouUNcIL, No. 176, ante. 

See, also, Nos. 181-183, ante. 

194. Grant of market with toll within legal 
memory—Presumption of existence of toll from 
time immemorial.|—In 1220, the manor of Chelten- 
ham, with a market & fair, was granted by Henry 
III. to the inhabitants for four years. Charles I. 
granted the manor in fee to persons through whom 
pltf. claimed, with all & singular the tolls due by 
reason of markets, etc., within the lordship. 
From time immemorial until 1786, there was a 
market house in the High Street of Cheltenham 
belonging to the lord of the manor, & ld. per 
basket for butter sold there & ld. per pot for 
butcher’s meat hawked about the town was paid, 
& from 1s. 6d. to 2s. 6d. per day was paid to the 
occupiers of houses for stalls erected before the 
houses, & ld. to the lord. From 1786 down to the 
present time, different local Acts have been passed 
under which a new market.house has been erected ; 
but in all the Acts the rights of the lords of the 
manor were strictly preserved. As long as living 
witnesses can remember, a board has een fixed 
in the market with the market tolls, & the tolls 
peyan'e by all persons hawking about the town fish, 

it, vegetables, or other articles for which no 

ll has been taken in the market (inter alia), 
ls. for every waggon, cart, horse, or ass load. 
These tolls were proved to have been collected 
regularly, as of right, since 1810 till 1863, when 
deft. refused to pay pltf., the present lessee of 
the tolls, the toll of 1s. for a cartload of vegetables 
& fruit brought into & hawked about the town. 
On a case in which the ct. were to draw inferences 





542 


Sect. 1.—Tolls: Sub-sect. 2, B. (6), & C.3 sub-sect. 
_A., B., C., D. & E. (a) & (6).} 


of fact :—Held: (1) on the facts it ought to be 
resumed that the toll of 1s. had been taken from 
immemorial, & if the doctrine of rankness 
applied, the other facts went to show that 1s. for 
a cartload of vegetables was not unreasonable in 
the time of Richard I.; (2) a lawful origin of the 
toll might be presumed within legal memory, by 
means of a dedication of the streets to the public 
& a contemporaneous reservation of this toll on 
the part of the Crown, between the time of Henry 
HI. & Charles I.; (3) the claim might be sus- 
tained as a reasonable toll, which might vary in 
amount with the value of money. 

A toll reasonable in amount, but varying from 
time to time according to the value of money, is 
valid in point of law (KELLY, C.B.).—LAWRENCR v. 
HitcuH (1868), L. R. 8 Q. B. 521; 9 B. & S. 467; 
37 L. J. Q. B. 209; 18 L. T. 483; 32 J. P. 451; 
ie R. 813, Ex. Ch.; revag. (1867), L. R. 2 Q. B. 

n. 


Annotations ; 57 Aes (J) Consd. rye ant v. Foot (1868), L. B. 
3 Q. Refd. orner (No. 2), [1913] 2 
Ch. 4c er to (3) Dota. Me w. Colchester Corpn. (1867), 
a 2C. P. 476. Refd. A.-G. v. Simpson, [1901] 2 
( 


C. By Statute. 


195. Grant of customary tolls.]— An Act of 
Parliament, the preamble of which recited the 
grant of a market, & that it was expedient that 
provision should be made for the better regulating 
of the market, & for the more easy collection of 
the tolls & dues payable in the market, enacted, 
that it should be lawful for the owner of the market 
to take from all persons who should place, pitch, 
or expose fcr sale, within any part of the market, 
any fruits, etc., all such tolls as are usually collected 
or taken within the said market, or which are 
payable for or in respect of the same :—Held: 
the owner of the market, although not entitled 
at common law to any toll, might, under this 
clause of the Act, recover such tolls as, at the time 
of passing of this ‘Act, were usually paid in any part 
of the said market; & although the tolls then 
usually paid in respect of the same articles were 
different in different parts of the market. 

A mere market toll is payable by the buyer 
only, but in addition to this, other tolls are pay- 
able by the seller to the owner of the soil. Of 
this last are stallage & piccage, which are very 
distinguishable from a common market toll. 

The Act not only transfers the toll [to] the seller 
[from] the buyer, but also imposes it on the seller, 
where there is no buyer. It goes further, there- 
fore, than a mere market toll, & a igo to me, to 


include aa case of a stallage & piccage toll 
(BaYLEy, J.).—BEpFoRD (DUKE) v. EMMETT 
bse & Ald. 366; 106 E. R. 696. 

Annot 


ons -—~Conad. Mancheste Co 1} 
22 Ch "5. 294, no. poaationg” Works, Oe 


U 
[1902] 2 Ch. 145. Refd. Beaters v. ae Paul, Covent 
Garden, Overseers (1881), 61 L. J. M. 

co v. Greenwich Union Asamt. Com (ise, és T. 
437; A.-G. v. Horner (No. 2), [1913] 2 Ch. 140 


Statutory markets.|—See Markets & Fairs 
Clauses Act, 1847 (c. 14), ss. 31-41. 


Newcastie v. Workso 


PART VI. SECT. 1, SUB-SECT. 8.—A. 
203 i. Whether cloimable on goode not 

into the market.}—The Mani- 

cipal Council] of Sydney have no power 

under Sydney Corporation Act, 1879, 

a. of eat to brought by fees on sheep 


oe oe fe avauey to 
dne of milk daily 
within 1 14 Tniles t Teo thereat, rs siaugh the Cit id 
MUNIOHPAL ughiered fo 


v. AUSTRAL FREEZING Works, 

(1905), 21 T. L. BR. 295.—AUS., 
203 i. ——.}—H. 

ihiall a B. R. 424; 4%. 1L. R. 


203 Lil. re ee wae a supplier 
to certain epee in 


The milk 
patched from outaide the city by Fao 


MARKETS AND Fairs. 


Svusp-seEctT. 8.—-PAYMENT AND 
A. On What Goods Payable. 


196. General rule—Payable on live cattle only.} 
—(1) Toll is not incident to a fair at co on 
law & nobody can have toll in a fair without grant 
or ae Se 

(2) The Crown can grant toll with a new fair 
if the toll is reasonable & not excessive. 

(3) Toll is payable by common law only for 
live cattle, not for food or other goods ; for for these 
the lord is satisfied in the stallage & piccage. 

(4) Stallage & piccage are incident to the soil. 

(5) If the Crown grants a fair or market with 
certain toll to A. & his heirs to be held on land which 
is Borough English & the grantee dies, the heir at 
common law will have the fair or market & toll, 
but the younger son will have piccage & stallage 
with the soil by custom. 

(6) Fairs, markets, tolls & freewarrens are not 
extinguished by the soil coming into the hands 
of the Crown with the liberties —HEDDEY v. 
WELHOUSE (1598), ag reported in Moore, K. B. 
474; 72 H.R. 705. 


Annotations :— As to (1) Consd. Stamford Corpn. »v. Pawlet 
ee 1 Cr. & J. 57; Lockwood v. Wood (1841), 6 ee 
efd. Egremont - Pou) (1837), 6 A 2° 
Lawrence v. Hitch (18 Cee R. 3 Q. B. 521; Penta 
Corpn. v. Best (1878), 3 "Dp, 292. Pra to (2) Consd. 
Wright v. Bruister (1832), : B. & ae a . Lowden 


v. Hierons (1818), 2 Moore, C. P. aera (3) Refd. 
Leight v. Pym (1686), 2 Lut. 1329 ; Art) oF Smith (1812), 
4 Taunt. 520. 4s to (4) Rofd. Great Yarmouth Corpn 

v. Gree eae Yarmoutn Corpn. v. Daniel (1862), Py 
L. J. Ex o), meld: Northampton Sort 2 


Ward 743), 2 Stra. 1 v. mee (1816), 5 ee 
221; er eerie ‘eet, 0 C. oF g. 
A8 to a  Consd Newcastle v. creahao U. Ci; 1908} 


2 Ch. 145. Reld. Colchester rag peo v. Brooke 842); 

7 B. 339; Northumberland v. Houghton (1870), L. 

5 Exch, 127 ; Pag pe Corpn. v. Goodman (1880), 5 5C. P. D. 

431, Generally, Mentd. Evans v. Grimthe iste), 9 Bing. 

311; voce vPhank (1845), 6 L. T.0.8 

197. Whether claimable if goods “not sold -— 
General rule.|—By law no toll is due, except for 
things sold, unless by special custom, which cannot 
exist where a corpn. is set up within legal memory 
(per CuR.) 

If goods be sold toll is payable by the purchaser 
& not by the seller (per Cur.).—LEIGHT v. Pym 
(1686), 2 Lat. 1329; 125 H. R. 735 





198. ——— Claim by prescription.|— Hz HIOKMAN’S. 
ree (1599), Noy, 37; 2 Roll. Abr. 123; 74 
ve ee —Consd. Bennington Tay] (1700), 2 Lut. 

Tr ‘5 U 
me tita “Refi. Lockwood v. Wood (1841), 8 Q. 
199. ——— .|—GOooDWIN v. BROOKS (1682), 


T. Jo. 227; 84 BH. R. 1230. 
Annotation Rel. Austin v. Whettred (1746), Willes, 623. 





200. Claim by custom.]— Hu v. 
HAWE0R (1614), Moore, K. B, 836; 72 BH. R. 937. 
201. ——- ———.]—LEIGHT v. Pr, No. 197, 
ante. 
202. Effect of focal Act.]|—-BEDFORD 





(DUKE) v. Emmett, No. 195, ante. 
203. Whether claimablie on 

into the market.]|—-KERBY v. 

2 Lut. 1498 ; 125 -" a 825. 


Annotations —Consd. H Smith tare 4 Taunt. 520. 
Apid. Walls v. Miles (i821), 4B. & Ald. 559. 


204. Sale by sample.|—An action on the 
case by the owners of a market, who had a 


ds not brought 
HICHELOW (1700), 





terrae ts his customers. 
not sold ie the market, & in respect 
of ita sale pitfs. did not render any 
A ccuitind Go chatge hel 

re) 
rate of toll under 8 & 9 Geo. 5, o. xxl, 


8. —~LOXD ONDERAY a VU. 
OSBORNE, [1926] N. 58.--ER. 


MANCHESTER 
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easel ally right of toll on all corn brought into 
he market to be sold, & there sold, alleging that 
deft., intending to deprive them of their toll, 
fraudulently bought corn in the market by sample, 
knowing that the commodity was not there in bulk 
at the time of the sale, whereby pltfs. were Fake 
vented from taking their toll, is not sustained by 
evidence of the mere fact of such purchase by 
sample in the market, though with knowledge of 
plitfs.’ claim of toll, coupled with the fact of not 
paying the toll on demand afterwards when the 
corn was delivered to deft. in the same borough, 
but out of the market: for non constat that the 
corn would otherwise have been brought into the 
market, or that deft. did any act to induce the 
owner of it not to bring it there in the first instance. 
Neither will the fact of such purchase by sample 
in the market, though coupled with the subsequent 
delivery out of the market, sustain a count for 
toll as for corn brought into the market & there 
sold._—TEWKESBURY CORPN. v. DIsTon (1805), 
6 East, 438; 2 Smith, K. B. 508; 102 H. R. 1355. 


Annotations :—Refd. Moseley v. Walker (1827), 5 L. J. O. S 
K. B. 358; Crane v. London Dock Co. (1864), 5B. & SS 
313, Mentd. Norfolk v. Myers (1819), 4 Madd. 83. 
205. .}] — TEWKESBURY CORPN. Uv. 
BRICKNELL, No. 297, post. 














206. -|— A prescription for toll in 
respect of goods sold by sample in a market, & 
afterwards brought into the city to be delivered, 


cannot be supported. Qwu.: whether toll of goods 

sold in a market can be due from the seller.— 

Hitt v. SmirwH (1812), 4 Taunt. 620; 128 BH. R. 

432, Hx. Ch. 

Annotations :—Apld. Wells v. Miles (1821), 4 B. & Ald. 559. 
Refd. Brett v. Beales (1830), 10 B. & C. 508; Crane v. 
London Dock Co. (1864), 5 B. & S. 313; Hargreave v. 

Gears, (Lees 1Q. Bb. 25; A.-G. v. Horner (1912), 107 


207. ——— ———.]—-Where therefore in an action 
of debt for tolls of corn brought into a market 
pes a corporate body, proved that deft. sold 
orty-one quarters of wheat in the market place 
on a market day, by two sacks pitched in the 
market :—Held; not sufficient evidence to entitle 
pltfs. to a verdict in their favour, as it did not 
appear that the bulk of the wheat was ever brought 
into or sold in the market.—-VINES v. READING 
OoRPN. (1826), 4 Bing. 8; 1 Y. & J. 4; 12 Moore, 
C. P. 201; 1380 BE. R. 670, Ex. Ch. 
nao :—Mentd. Smyth v. Latham (1833), 1 Cr, & M. 


208. ——.]—BRECON CORPN. v. EDWARDS, 
No. 305, post. 

209. Part of goods sold in market.|/—A 
rescription for toll of corn brought into a town to 
e sold on a market day there, whereof any part 

is pitched within the market for sale, & which shall 
be there sold, is bad, inasmuch aa there cannot be 
any toll in respect of goods not actually brought 
into the market.—WELLS v. Mites (1821), 4 
B. & Ald. 559; 106 HE. R. 1041. 

210. —— Proof of claim.|—A claim of toll 
to be taken in specie for goods sold in a market 
is ake doe by evidence of a right to toll for goods 
brought into the market & there sold; without 
showing any right to toll for goods sold in the 
market without being asa there. —MOSELEY 
ai a aon (1790), 4 Term Rep. 104; 100 H. R. 


Annotations Pred “7 Tewkesbury Bailiffs v. Bricknell (1809), 
2 Taunt. 120. ef@. Hill v. Smith (1812), 4 Taunt. 520; 
Wells v. Miles (1821), 4 B. & Ald. 659; Manchester Corpn. 
v. Lyons (1882), 47 L. T. 677. 


B. By Whom Payable. 
211. Whether by buyer or seller—General rule.] 
v. Pym, No. 197, ante. 
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212, ——— -———.|—-HiLL v. SMITH, No. 206, 
ante. 
213. ——- ——-.] —_A.-G. v. HORNER (No. 2), 
No. 103, ante. 
214. Under private Act.] — BEprorp 








(DvuKE) v. Emwett, No. 195, ante. 
Sales—Shopkeepers.|—-See Part VII., Sect. I, 
sub-sect. 3, H., Sect. 2, sub-sect. 5, A., post. 


C. Mode of Payment. 
215, Whether payable in kind.] —- HickmMAn’s 
Ma (1599), Noy, 37; 2 Roll. Abr. 123; 74 H.R. 


Annotations :-—Reltd. Bennington v. Taylor (1700), 2 Lut. 

1517; Lockwood v. Wood (1841), 6 Q. B. 31. 

216. .|\—HILL v. HAwWKUR (1614), Moore, 
K. B. 836; 72 HE. R. 937. 

217. ——.]—MOSsELEY v. PIERSON, No. 210, 
ante. 





D. Amount. 

218. Where amount not specified In grant — 
Reasonable amount presumed.|—-PAWLETT  v. 
STAMFORD CORPN., No. 192, ante. 

219. ——- -———.] —- NEWCASTLE (DUKE)  v. 
WORKSOP URBAN COUNCIL, No. 176, ante. 

220. Where amount specified.]|—No charge can 
be imposed in excess of the sums mentioned in the 
schedule for any use of the market to which the 
public are entitled under the Act. Nor can the 
co. by any bye-law throw upon the public who use 
the market any burden which by law ought to be 
borne by the co. itself. On the other hand, so 
long as the public using the market are not 
prejudiced, there is nothing to prevent the co. 
from agreeing to give special accommodation or 
facilities to those who desire to have them upon 
such terms as to payment as they may be willing 
to comply with (LINDLEY, L.J.).—A.-G. or DUCHY 
OF LANCASTER v. LIVERPOOL NEW CATTLE MARKET 
Co. (1896), 12 T. L. R. 261, C. A. 

221. Whether amount must be uniform — For 
different parts of market.|—BEDFORD (DUKE) v. 
Emmerr, No. 195, ante. 

Compare No. 220, ante. 

222. Right to vary from time to time — 
For convenience for parties—Not by way of ad- 

















ditional burden.]|—Lancum v. LOVELL, No. 185, 
ante. 

223. With value of money.|— 
LAWRENCE v. HiTcH, No. 194, ante. 

224. -| — NewcastLE (DUKE) wv. 
WoRKSOP URBAN CouNcIiL, No. 176, ante. 

225. —— Right of owner to remit part.) — 


NEWCASTLE (DUKE) v. WORKSOP URBAN COUNCIL, 
No. 176, ante. 

226. Right to additional payment — For special 
accommodation or taolities | A.-G. oF DUCHY OF 
LANCASTER v. LIVERPOOL NEW CATTLE 
Co., No. 220, ante. 

Compare No. 195, ante. 

j Whether toll reasonable.|—-See Sect. 1, sub-sect. 
» post. 


Ij, Recovery. 
(a) By Distress. 
See, generally, Distruss, Vol. XVIII., pp. 426, 
427, Nos. 1641-1647. 


(b) By Action. 

227. General rule.] — An indebitatus assumpsi 
lies for tolls.—Cock v. VIVIAN (1784), 7 Mod. : 
th ; 2 Barn. K. B. 384; Kel. W. 203; 87 E.R. 
1191. 


Annotation -—Mentd. Westover v. Perkins (1859), 5 Jur, 
N.S. 1352. 


Part XIV.—APPEALS FROM QUARTER SESSIONS, 





1543, —— .|—Mandamus issued to receive 
an appeal against overseer’s account, though the 
allowance had not been previously made at a 
special sessions, under 50 Geo. 3, c. 49, 8. 1. 

We are quite satisfied that the sessions had 
jurisdiction, & that they ought to have heard the 
appeal. This rule must be absolute (per CuR.).— 
R. v. COLCHESTER JJ. (1822), 5 B. & Ald. 535; 1 


Dow. & Ry. K. B. 146; 1 Dow. & Ry. M. C. 51 5 
106 EB. R. 1286. 





1544. ——.|—R. v. LANCASHIRE JJ., No. 
1556, post 
1545. -]—By general consent of the 








members of a friendly society, certain alterations 
were from time to time made in the original rules 
of the society, which had been regularly enrolled 
under 33 Geo. 3, c. 54. The alterations affected 
the rates of contribution & relief amongst the 
members, & had been acted upon; but they were 
made without the formalities required by the Act, 
& had never been enrolled. A member of the 
society who had received relief in accordance with 
the alterations made in the rules, but was after- 
wards refused same, summoned the stewards of the 
society before defts., & sought to compel payment 
of the allowance prescribed by the original enrolled 
rules, abandoning all claim under the subsequent 
alterations. Defts., however, decided that the 
alteration in the rules took away their jurisdiction 
& refused to hear the complaint :—I/ecld: they 
were bound to hear & determine the matter of the 
complaint.—R. v. CoTron (1850), 15 Q. B. 569; 
4 New Mag. Cas. 108; 4 New Sess. Cas. 291; 
I9L. J. M. C. 288; 15 L. T. 0. S. 276; 14 J. P. 
5433 14 Jur. 788; 117-E. R. 575. 

1546. -|—Where the recorder of a 
borough refused to hear an appeal, upon the ground 
merely that as the original order of removal was 
not filed (a copy had been filed), the ct. had no 
power to enter upon the appeal; the ct. granted a 
mandamus to him to enter continuances & hear 
the appeal.—R. v. MANCHESTER RECORDER (1851), 
17. T.0.8.170; 16J.P. 73; 15 Jur. 729. 

1547. Sessions in fact having jurisdiction. | 
—On appeal against a county rate, the sessions 
dismissed the appeal, subject to a case. The 
certiorari directed the justices to send up the order 
of sessions with all things touching same. Under 
this the rate itself was not removed. The Q. B. 
quashed the order. On application at the next 
sessions, the magistrates refused to quash the rate, 
on the ground that they had no power, as the case 
was no longer before them. The Ct. of Q. B. 
refused a mandamus to enter continuances to 
quash the rate, on the ground that the ct. could not 
dictate to the sessions in a matter judicial.—R. 
v. MIDDLESEX JJ. (1839), 9 Ad. & El. 540; 1 
Per. & Dav. 402; 2 Will. Woll. & H. 100; 8 
L. J. M.C. 85; 33. P. 704; 112 BE. BR. 1316. 

1548. Mistake of law.]—(1) 9 Geo. 4, c. 61, s. 34, 
enacts ‘‘ that no conviction under this Act, nor any 
adjudication made on appeal therefrom, shall be 
quashed for want of form, or be removed by writ of 
certiorari or otherwise, into any of His Majesty’s 
superior cts. of record.”” On an application for a 
mandamus :—Held: this provision does not 
prevent the ct. from hearing by affidavits the 
proceedings that took place on on appeal to the 
sessions, & granting a mandamus to compel an 
adjudication by the sessions, if the affidavits show 


that the justices have improperly refused to hear 
the appeal. 











PART XIV. SECT. 4,SUB-SECT.1.—D, 088/98, 


equally divided.) — In 


e. Bench 
discretionary applications to quarter 


where there is an equal 
division of opinion among the justices 
& they declinc to make the order sought, 
& refuse to adjourn & rehear the matter, 
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(2) A recognisance is not vitiated by the fact 
that an Act of Parliament is therein referred to by 
letters & figures, instead of by words at length, & 
not abbreviated. —R. v. SuFFoLK JJ. (1843), 1 
LT. 0.8. 144; 73. P. 590. 

1549. ——— As to necessity for statement of 
grounds of appeal.|—On an appeal against an order 
of two justices under Poor Law Amendment Act, 
1844 (c. 101), against the putative father of an 
illegitimate child, the sessions refused to hear the 
appeal, because no grounds of appeal, as required 
by Poor Law Amendment Act, 1834 (c. 78), & 
2 & 3 Vict. c. 85, had been sent to resp. Semble: 
no grounds of appeal are required by the statutes 
insuchacase, Onan application for a mandamus 
to the sessions to hear such appeal, a copy of the 
rule nist should be served on resp. as well as the 
justices ; but where this had not been done, the 
judge allowed the rule to be made absolute,— 
R. v. DERBYSHIRE JJ. (1844), 1 New Sess. Cas. 
461; 4 L. T. O. S. 120, 161; 9 Jur. 181; 8 
J.P. Jo. 773. 

1550. Act amounting to refusal of jurisdiction— 
Refusal to allow respondent’s costs—On abandon- 
ment of appeal.|—An appeal against an order of 
settlement was brought before sessions. The 
hearing of the appeal was adjourned from time to 
time, till ultimately applt. declined to proceed, 
& gave notice of countermand. The justices then, 
acting upon a rule of their sessions, refused to allow 
resp. his costs :—Held: a mandamus would le 
to compel them, as such a refusal, under the cir- 
cumstances, amounted to a declining of juris- 
diction.—R. v. MONTGOMERYSHIRE JJ. (1868), 19 
L. T. 397; 33 J. P. 6. 


D. To Hear and Rehear Appeals. 


See Crown Practicr, Vol. XVI., p. 312, 
No. 1231. 

1551. Where justices have superseded own order.| 
—R. v. NORFOLK JJ., No. 682, ante. 

1552. Where justices have stated case.]|——R. v. 
West Rivinea JJ., No. 1565, post. 

1553. .|—Where on an appeal against a 
removal, the sessions quashed the order, but 
granted a case, the ct. will not grant a mandamus 
to compel them to hear the appeal.—H. v. SUFFOLK 
JJ. (1837), 6 Ad. & El. 109; 1 Nev. & P. K. B. 
306; Nev. & P. M.C. 104; Will. Woll. & Dav. 6; 
6L.J.M.C.37; 15. P. 5,186; 112 EB. R. 42. 

1554. Appeal dismissed without hearing—Ab- 
sence of appellant’s attorney—Refusal to re-open 
except on terms.|—Where an order of two justices 
is aftirmed on appeal by the quarter sessions, with- 
out hearing, owing to the absence of applt.’s 
attorney, & the sessions refuse to re-open the 
appeal, except on terms of payment of full costs, 
this ct. will not interfere by mandamus.—R. v. 
LANCASHIRE JJ. (1838), 2 Jur. 468. 

1555. Appeal abandoned before entry.|—R. v. 
Bo.Lton RECORDER, No. 11138, ante. 

1556. Refusal to hear appeal—Erroneous sup- 
position as to powers.}|——An appeal against an order 
of removal was entered & respited at the 
Michaelmas Sessions, 1846. At the next Jan. 
sessions, no notice or grounds of appeal having 
been given, applts. applied for a further respite 
of the appeal on affidavits stating facts which 
showed that they had been unable to give notice 
of appeal in time for those sessions. Resps. 
objected to this on the ground that no notice or 





the K. B. Div. will not compel them 
by mandamus to do 80.—R. (MULCARY) 
ee JJ., (1903) 21. R. 108.— 
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Sect. 1.—Tolls: Sub-sect. 3, E. (b) ; Sub-sects. 4, 5 
& 6. Sect. 2: Sub-sects. 1, 2 & 3, A., B., C. 
& D.; sub-sect. 4.) 


228. }—A general indebitatus assumpsit 
will lie for tolls—SzwarRpD v. BAKER (1787), 1 
Term Rep. 616; 99 H. R. 1283. 

Annotations :—Reld. Cork & Bandon Ry. v. Goode (1853), 
13 C. B. 826. Mentd. Westover v. Perkins (1859), 5 
Jur. N. S. 1352. 

229. Pleading—Form of declaration.]— Declara- 
tion in assumpsit, charging that deft. was in- 
debted to pltf. in 500 quarts of wheat for tolls, 
without stating any value, is bad upon special 
demurrer.— READING CORPN. v. CLARKE (1821), 
4B. & Ald. 268; 106 BH. R. 936. 

Right of action for evasion of toll.]— See 
No. 302, post. 

Recovery from lessee.|—-See No. 75, ante. 

Recovery of excessive toll.]|—See No. 268, post. 





SUB-SECT. 4.—UNREASONABLE OR HXCESSIVE 
TOLL. 


230. Grant of unreasonable toll 
HEDDEY v. WELHOUSE, No. 177, ante. 
231. Whether toll unreasonable — Question for 
judge.]|—The judge can alone decide whether tolls 
are or are not reasonable (DALLAS, J.).—-LOWDEN v. 
HIERONS (1818), 2 Moore, C. P. 102. 
Annotation :-—Refd. Stamford Corpn. v. Pawlett (1830), 

1 Cr. & J. 57. 

232. ——— Toll paid for many years—Presump- 
tion that reasonable.|—-The jury having found that 
the sum of ld. a pig had been usually taken as a 
toll in the market of Bishop’s Stortford, the ct. 
held such a toll not to be unreasonable. 

The j baving found that this toll had been 
usually taken, it is the duty of the ct. to support 
it, unless it be umreasonable; & the onus of show- 
ing it to be unreasonable is on deft. (PARKE, J.). 

The jury having found that the toll has been 
paid for such a considerable period by persons 
frequenting the market, I think that it is too much 
for us to say that, in point of law, it is unreasonable 
(PATTESON, J.).—WRIGHT v. BRUISTER (1832), 4 
B. & Ad. 116; 2L. J. K. B.6; 110 E. BR. 399. 
Annan :—Apld. Lawrence v. Hitch (1868), L. R. 3 Q. B. 

Val, 


233. —— Onus of 
No. 232, ante. 

234, —-— Toll varying from time to time—With 
venue of money.|—LAWRENCE v. HircuH, No. 194, 
ante. 

235. ——— One penny per beast.) — HEDDEY 
v. Pala No. 177, ante. 

-——- One penny per pig.) — WriautT v. 
BRUISTER, No. 232, ante. &] 

237. ——— One shilling per cartload of vege- 
tables.|— LAWRENCE v. HiTcH, No. 194, ane. 

238. Remedy of party injured by excessive toll—. 
ao for excess.|—NORMAN v. BELL, No. 268, 
post. 
See, further, Sect. 1, sub-sect. 3, D., ante. 


void.| — 


proof.]|—WnRriGHT v. BRUISTER, 


SUB-SECT. 5.—EVASION oF Tox. 
As disturbance of market.)—See P ‘ 
1, sub-sect. 1, post. org earns 
239. Penalties for—By whom recoverable — 
Construction of local Act.) —R. v, Hicks, No. 


AIO 2.24 


MARKETS AND Fairs. 


SuB-sEcT. 6,—LIABILITY FOR RATES AND 
TAXES. 

Liability for income tax.]— See INcomME Tax, 
Vol. XXVIII., pp. 8, 9, No. $4. 
Calculation of profits — Set-off.] — See 
Income Tax, Vol. XXVIII., p. 55, No. 280. 

Whether included in assessment for poor rate.|— 
See Rates & RATING. 





Sect. 2.—STALLAGE AND PICCAGE. 
SuUB-SECT. 1.—DEFINITIONS AND NATURE. 
240. Stallage.|} — NorTHAMPTON CORPN. 
WARD, No. 246, post. 
241. .|— YARMOUTH CORPN. v. GROOM, No. 
257, post. 


242. Piccage.|-NORTHAMPTON CORPN. v. WARD, 
No. 246, post. 

243. .|— YARMOUTH CoRPN. v. GRooM, No. 
257, post. 


244. Incident to the soil.|— HzppEY v. WEL- 
HOUSE, No. 196, ante. 

245. .]}—HICKMAN’S CASE (1599), Noy, 37 ; 
2 Roll. Abr. 123; 74 H.R. 1006. 
innotations :-—Refd. Bonnington v. Taylor (1700), 2 Lut. 

1517 ; Lockwood v. Wood (1841), 6 Q. LB. 31. 

246. .|—Erecting a stall in a market is not 
of common right, & trespass ig the proper remedy 
for so doing. 

Every person ... has not of common right a 
liberty of placing a stall (in a public market) but 
he must acquire that by a compensation which is 
called stallage ; & if in the erecting one the soil is 
broken, it is called piccage. . . . It is not properly 
a toll, which can only be due by grant or pre- 
scription ; whereas stallage is demandable in the 
case of a newly erected market: & the soil is no 
further considered as dedicated to the public, than 
the common right of entry goes (LEE, C.J.).— 
NORTHAMPTON CORPN. v. WARD (1745), 2 Stra. 
1238; 1 Wils. 107; 93 H.R. 1155. 

Annotations :—Consd. London Corpn._v. Greenwich Union 
Assint. Com. (1883), 48 L. T. 437. efd. Norwich Corpn. 
v. Swann (1776), 2 Wm. BI. 11186; RK. v. St. Peter of 
Mancroft, Norwich (1828), 6 L. J.O0.8.M.C. 69; Newport 
Corpn. v. Saunders (1832), 3 B. & Ad. 411; Lockwood v. 
Wood (1841), 6 Q. B. 31; Draper v. Sperring (1861), 10 
C. B. N.S. 1 Free Fishers & Dredgers Co., of Whit- 
stable v. Gann (1863), 13 C. B. N. 8. 853; KR. v. Casswell 
(1872), 20. W. R. 624; Swindon Central Market Co. v. 

Panting (1872), 27 L. T. 578; A.-G. v. Tynemouth une 

pe), ee L. R. 77; Newcastio v. Worksop U.C., [1907 


Vv. 














247. ———.|—BEDFORD (DUKE) v. EMmerr, No. 
195, ante. 

248. a as CoRPN. v. GROOM, No. 
, post. 

249, ———.]|—-NEWCASTLE (DUKE) v. WORKSOP 


URBAN COUNCIL, No. 176, ante. 

250. Right to stallage under lease — Confers no 
right in soil.|—CoLEMAN v. Howarp (1860), 2 
L. T. 463. 

Whether stallage included in toll.) — See Nos. 
160-166, ante. 

251. Distinguished from toll.|] —- Heppry v. 
WELHOUSE, No. 196, ante. 

252. ——.]—BEDFORD (DUKE) v. Hmmert, No. 
195, ante. 

Customary right to erect stall on payment.|— 
See No. 136, ante. 


SuUB-SECT. 2.—ORIGIN. 


253. By prescription.|—-BENNINGTON v. TAYLOR 

(1700), 2 Lut. 1517; 125 BH. R. 885. 

Annotations :—Refd. Northampton Corpn. v. Ward (1746), 
1 Wils. 107; Tyson v. Smith (1839), 9 Ad. & El. 406; 
Lockwood v. Wood (1841), 6 Q. B. 31. Mentd. Mercer v. 

“4, (1904) 2 Ch. 534, 


Part VI.—Touus AND STALLAGES. 


254. By statute.) Beprorp (DUKE) v. Em- 
METT, No. 195, ante. 

255. By grant—Though soil acquired after 
grant.|—Lockwoop v. Woop, No. 278, post. 

At common law—lInceldent of soll.|—See Sub- 
sect. 1, ante. 


SuB-sEcT. 8.—PAYMENT AND RECOVERY. 
A, On What Payable. 


256. On stall—& surrounding ground—By pre- 
scription.] —-BENNINGTON v. TAYLOR (1700), 2 
Lut. 1517; 125 BH. R. 835. 

Annotations :-—Refd. Northampton Corpn. v. Ward (1745), 
1 Wils. 107; Tyson v. Smith (1839), 9 Ad. & El. 406; 
Lockwood v. Wood (1841), 6 Q. B. 31. Mentd. Mercer 
v. Denne, [1904] 2 Ch. 534. 

257. Fixing in ground immaterial.] — 
(1) Plitfs., an ancient corpn., had held markets on 
their land prior to & since the year 1448, & all 
persons, except as hereinafter mentioned, using the 
market with stalls, stands, or peds, which are 
baskets with lids, convertible into tables for 
exposing the wares, had paid the corpn., & had 
places allotted them. The manor of O. was a 
manor of ancient demesne, & extended into the 
parish of O., & certain other parishes. Several 
confirmation rolls recited & confirmed the stallage, 
etc. Some of the inhabitants of the parish of O., 
& of two other parishes into which the manor of O. 
extended, being owners or occupiers of lands in the 
said parishes, had attended the market during 
living memory without paying for their peds, & no 
evidence was given that such persons ever had 

aid. Defts. owned freehold & occupied other 
ands in the parish of O., but none of the tenure 
of ancient demesne, & used pltfs.’ market with 
peds, but refused to pay:—Held: whatever 
might be defts.’ liability for toll, they were at all 

events liable to stallage for the occupation of a 

portion of pltfs.’ soil with their peds to the exclusion 

of others, though for a temporary purpose. 

(2) A stall is an erection for selling goods, of 
which the mode of construction is immaterial, 
& whether it be fixed in the ground is immaterial. 

(3) Stallage is money paid for holding a stall in 
a market, piccage for breaking ground (WILDE, B.). 
—YARMOUTH CORPN, v. GRooM (1862), 1 H. & O. 
102; 32 L. J. Bx. 74; 71. T.161; 8 Jur. N.S. 
677; 158 H. R. 818. 

Annotations :— As to (1) Consd. Bedford v. St. Paul, Covent 
Garden, Overseers (1881), 51 L. J. M. C. 41. Refd. 
Horner v. Stepney Assmt. Com. (1908), 98 L. T. 450. 
As to (3) Refd. A.-G. v. Tynemouth Corpn. (1900), 17 
T. L. RR. 77. Generally, Mentd. R. v. Casswell (1872), 
L. R. 7 Q. B. 328. ' 

258. ——— Basket — Necessary ‘for containing 
goods.|—A person who exposes goods for sale in a 

ublic market has a right to occupy the soil with 
ts necessary & proper for containing the 
oods.-TOWNEND v. WoopDRUFF (1850), 5 Exch. 
06; 19 L. J. Dx. 315; 155 H.R. 221. 
Ao Send. A.-G. v. Tynemouth Corpn. (1900), 17 


259. ——— ——— Adapted for display of goods.]-— 
YARMOUTH CoORPN. v. Groom, No. 257, ante. 

See, aleo, No, 62, ante. 

260. On goods.] — HEppDEY v. WELHOUSE, No. 
196, anie. 

261. On live cattle.] — HepDEY v. WELHOUSE, 
No. 196, ante. 








262. Sold in open street — Not stalled or 
penned.|—-Oharles I. granted by letters patent to 
the lord of the manor of Swindon, his heirs & 


assigns, full & absolute licence & authority to hold 
&® market within the town of Swindon, with all 
ao—_— 
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liberties & free customs, tolls, stallage, piccage, 
fines, & all other profits, commodities, & emolu- 
ments, whatsoever to such market ig) poker’ 
In 1866 the then lord of the manor of Swindon, 
being seised of & entitled to the rights granted by 
Charlies I., demised to pltfs. for twenty-one years 
all the tolls, rates, dues, & duties arising & to be 
collected & received at the Swindon market. The 
market was held in the public street, & no stalls 
or pens had ever been erected for the standing or 
at done of the cattle. Up to the time that 
pltis. acquired their rights in 1866 no payment 
was ever demanded except upon the sale of cattle, 
when a small sum was paid per head either by the 
buyer or the seller. Pltfs. made a charge upon 
the vendors for stallage upon all cattle brought 
to the market in lieu of the tolls charged on the 
sale thereof. In an action against a vendor of 
cattle to recover this stallage :—Held: pltfs. had 
no right to make such charge.—SWINDON CENTRAL 
ee ae LTD. v. PANTING (1872), 27 L. T. 578 ; 


Annotation :-—Retd. Newcastle v. Worksop U. C., [1902] 
2 Ch. 145. 


B. By Whom Payable. 


263. Fish salesman —Selling fish landed by 
fishermen.]—A charge imposed by the urban 
authority, who were the owners of the soil of a 
quay & were also the market authority, upon fish 
salesmen in a market without the sanction of the 
Local Govt. Board, was not justified as a stallage 
charge, or as a landing charge, or as a rent.— 
A.-G. v. TYNEMOUTH Coren. (1900), 17 T. L. R. 77. 

Whether shopkeepers exempted—-By custom.]— 
See Part VII., Sect. 1, sub-sect. 3, E., post. 

By statute.|—See Part VII., Sect. 2, sub- 
sect. 5, A., post. 





C. Mode of Payment. 
264. May be payable in kind.] — HICKMAN’S 
CASE (1599), Noy, 37; 2 Roll. Abr. 123; 74 EH. R. 
1006. 


Annotations :—Retd. Bennington v. Taylor (1700), 2 Lut. 
1517 ; Lockwood v. Wood (1841), 6 Q. B. 31. 


D. Recovery. 


265. Action for use & occupation.]|—-TAUNTON 
MARKET v. KIMBERLEY (1776), 2 Wm. BI. 1120; 
06 BH. R. 662. 
onan :—Montd. Morley v. Law (1820), 2 Brod. & Bing. 


266. Act of debt—Proof of special contract not 
necessary.|—Assumpsit may be maintained by the 
owner of a market, for stallage, & that without 
showing any contract in fact between him & the 
occupier of the stall—NEwport CORPN. v. 
SAUNDERS (1832), 3 B. & Ad. 411; 1L. J. K. B. 
147; 110 B. R. 148. 

Annotations :—Refd@. Yarmouth Corpn. v. Groom, Same v. 


eld. ar 
Daniel (1862), 7 L. 'T. 161. Mentd. Turner v. eron’s 
Coalbrook Steam Coal Co. (1850), 5 Exch. 932. 


Remedy of market owner for stalls set up without 
payment.]—See Nos. 61, 62, anie. 


SuB-sECT. 4.—UNREASONABLE AND EXCESSIVE 
STALLAGE. 

267. Market place covered by stalls — Public 
compelled to take stalls.|—-If the owner of the soil 
of a market covers the market place so com- 
pletely with stalls that the market people are 
obliged to use them, taking stallage is extortion. 
Otherwise where sufficient standing room is 
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Sect. 2.—Stallage and piccage: Sub-sect. 4. Sect. 8: 
Sub-secta. 1 & 2, A.,B.,C. & D.; sub-sect. 3. 
Sects. 4 & 5.) 


R. v. BURDETT (1697), as reported in 1 Ld. Raym. 

pre 91 E. R. 996. en scabs 

ations -— Cond. A.-G. e e 

17 T. L. R. 77. Befd. NerEha eas Compa: ne Ward 

(785) 2 Stra. 1238; Draper ec. Sperring a 61), 10 C. B. 

.8. 113. Mentd. R. o. Gillham (1795), 6 Term Rep. 265. 

268. Toll 

manner.|—Where a toll 


in kind—Taken in unaccustomed 

of corn had been 

customarily taken by dipping into the sack so as 
to bring out a certain quantity, & the collector 
varied from the proper mode, by sweeping instead 
of lifting the toll, so as to take more :—Held: 
trover lay against him for the excess.— NORMAN v. 
BELL (1831), 2 B. & Ad. 190; 9 L. J. O. S. K. B. 


177.3 109 E. R. 1114. 
Aas +—Mentd. Batchelor v. Vyse (1834), 4 Moo. & 





269. ——- Recovery of excess — Trover.] — 
NORMAN v. BELL, No. 268, ante. 


SrEcT. 3.—EXEMPTIONS. 
SUB-8sEcT. 1.—IN GENERAL. 
270. At common law—Tenants in ancient 


demesne.|—SavEry v. Smira (1686), 2 Lut. 1144; 
125 E. R. 635. 
(LORD) v. 


271. ——  ——.] — MIDDLETON 
LAMBERT, No. 294, post. 

272 Ecclesiastical persons.|—-MIDDLETON 
(LORD) v. LAMBERT, No. 294, posi. 

278. Exemption from “toll ’?— Includes stal- 
lage.]—(1) The word toll in a grant may include 
stallage ; &, if the Crown grant to H. & his heirs 
that they may have & hold a market in the town 
of K., with all tolls & profits thence arising, but 
neither the Crown nor H. has any right of soil in 
the town, if H. afterwards acquires the soil on 
which the market is held, he may claim stallage 
by virtue of the grant. 

(2) A modern grant by H., a subject, holdine 
under the Crown as before mentioned, to whic 
certain persons, styled inhabitants of E., are 
erie granting that the inhabitants of E., their 

elrs & assigns for ever, shall enjoy the market as 
freely as H. held it of the Crown, & containing a 
covenant by H. that they shall do so, does not 
exempt from stallage an inhabitant not privy to 
the parties to such grant. Such an exemption 
for the inhabitants of a town, can be only by way 
of custom, not of grant or prescription. Qu.: 
whether an exemption or discharge from toll, 
other than stallage, could be claimed by such 
pao or prescription for inhabitants generally.— 

CKWOOD v. Woon (1841), 6 Q. B. 31; Arn. & H. 

~ 65 J.P.643; 5 Jur. 626; 


(1884), 14 





Oona . 


—~wSewe ws we 


9°74 ve waang aac las mu W. 5. ZG, 

> ——— ——.}—King Charles I. granted b 
letters patent to G., his heirs & aaleuae wackls 
& fortnightly market, & two yearly fairs at E.., 
with all tolls & profits. By indenture dated 1646, 
between G. of the one part & four persons, therein 
named, described as all of E., yeomen & bye- 
lawmen for the resent year, on behalf of them. 
selves & all the iohabitaats of E., on the other part 
the four bye-lawmen & the inhabitants granted to 
G. @ house, land, & the market place in E. The 
indenture then contained a covenant by G. that 


the four persons & the feb aLia— 2 sa 
toll tree. knee VeAVUIUL LUBVO & Iree Market 


action of debt for stallage 


MARKETS AND HATRS. 


having been brought by the proprietor of the 
market place against deft. as an inhabitant :— 
Held: (1) an exemption from tolls included an 
exemption from stallage also; (2) the inhabitante 
of E. could not by that name & description 
prescribe for an exemption from toll, such 
exemption being an easement in alieno solo.— 
LOCKWOOD v. Woop (1844), 6 Q. B. 60; 18 L. J. 
Q. z a 8L. T. O. S. 189; & Jur. 643; 115 

e ® l . 
Annolations :-—Generally, Mentd. Constable v. Nicholson 

(1863), 14 C. B. N. 8. 230; Mercer v. Denne, (1904) 2 Ch. 

oe ; Anglo-Hellenic 8.8. Co. v. Dreyfus (1913), 108 L. T. 


275. Exemption of inhabitants generally — 
Claimable under custom only—Not by grant or 
prescription.]|-Lockwoopn v. Woop, No. 273, ante. 

276. —— Claimed under custom— Proof of 
claim.|—-King Charles 1., in 1689, granted to H., 
his heirs & assigns, a market at E., with all tolls & 
profits. By indenture in 1646, between H. of the 
one part, & four persons therein named, described 
as all of E., yeomen & bye-lawmen for the present 
year, on behalf of themselves & the inhabitants of 
E., of the other part, after reciting the charter of 
1639, the four bye-lawmen, in consideration of 
the charge H. had been at in procuring the market, 
did grant to H. a court house, with the waste lands 
adjoining the market place, together with the 
market place in E.; H., in the same deed, 
covenanted that the four persons & the inhabitants 
aforesaid, their heirs & assigns for ever, should 
have a free market in E., toll free. In an action 
of debt for stallage, brought by pitf., claiming 
under H., against deft. as an inhabitant :—Held: 
in the absence of any proof of the existence of a 
market prior to 1639, that non-payment of tolls 
by the inhabitants since 1646 was no evidence of 
their exemption by immemorial customary usage. 
—Lockwoop v. Woop (1845), 6 Q@. B. 67, n.3; 1 
New Pract. Cas. 293; 15 L. J. Q. B. 836; 6 L. T. 
O. 8. 147; 10 J. P. 424; 10 Jur. 158. 

277. Enforcement of right—Claim on behalf of 
corporation.|-—If toll be merely claimed of the 
individual members of a corpn. exempt from toll, 
an action well lies on the writ de effendo quietum 
de theolonio in the name of the corpn.— LONDON 
CORPN. v. LYNN REGIS CoRPN. (1796), 1 Bos. & P. 
487; 7 Bro. Parl. Cas. 120; 126 E. R. 1026, H. L. 

Exemption of freeman of borough.} — See 
Municipal Corporations Act, 1882 (c. 50), s. 208. 

278. Effect of franchise vesting in Crown — 
Whether exemption survives— On regrant.|—— 
TEWKESBURY CORPN. v. BRICKNELL, No. 297, 
post. 


SUB-SECT. 2.—HoOwW EXEMPTION ARISES. 
A. By Grani. 
279. By Crown grant — Construction.|— Yor: 


‘+ — me f s - 





230. —— -|—A toll in Penzance market, 
belonging to the Crown in right of the Duchy 
of Cornwall, is not discharged by a grant from the 
Crown exempting the inhabitants of Penzance 
from all & all manner of toll, pontage, stallage, etc., 
all which King John had granted to them to be 
discharged from; for King John never had the 
tol] which belonged to the Crown in right of the 
Duchy ; but if the grant had been general, without 
referring to the tolls which the of England 
formerly had in this market, it would have been 
a good grant of exemption.—Hm1 v. PRIOUF 
(1679), 2 Show, 34; 89 BE. R. 775; sud 
Gut v. Prior, T. Jo. 118. 


Part VI.—ToLus AND STALLAGES. 
281. —— ——.]—The corpn. of T., having | 


proved a prescriptive right to tolls :—Held: 
(1) it was not destroyed by a charter of Elizabeth, 
granting & confirming, among other things, all 
he ancient rights of the corpn., but exempting 
the inhabitants from toll in all places except 
London; (2) this exemption applied to the tolls 
of all other places, except London, but not to the 
tolis of T.—TrRuro CoRpPN. v. REYNALDS, TRURO 
CORPN. v. BASTIAN (1832), 8 Bing. 275; 1 Moo. &S. 
272; 1L. J.C. P. 62; 181 E. R. 407. 

282. ——.] — MIDDLETON 
LAMRERT, No. 294, post. 

288. ——- After forfelture of franchise.|— 
TEWEKESBURY CoRPN. v. BRICKNELL, No. 297, post. 

284. Grant by owner—Exemption of “ inhabi- 
tants ’*—_What inhabitants included.]|—Lockxwoop 
v. Woon, No. 278, ante. 


B. By Statute. 


285. Exemption by statute—Varlation between 
two local Acts.|;—Where there are two local Acts 
which regulate toll & exemption, & the last Act 
varies the mode of imposing the toll, so as to 
enlarge an exemption under the old Act, the 
exemption shall prevail, though it be not expressly 
given by the new Act.—FEARNLEY v. MORLEY 
(1826), 5 B. & C. 25; 7 Dow. & Ry. K. B. 832; 
4 Dow. & Ry. M. 0.117; 4L.J.0.8. K. B. 225; 
108 E. R. 9. 

Shops.]—See Part VII., Sect. 2, sub-sect. 5, 
A., post. 


(LonD) »v. 





C. By Prescription. 
286. On behalf of inhabitants of Duchy of 
Lancaster.|OsBusTON v. JAMES (1688), 2 Lut. 
1377; 125 E. R. 760. 


Annotation :—Consd. Stamford Corpn. v, 1 ; 
1 Cr. & J. 57. pn. v. Pawlott (1830) 


287. On behalf of inhabitants generally—=In- 
bier" eee ede v. Woon, No. 2738, ante. 
28 ——.]—LocKwoop v. Woop, No. 





274, ante. 

289. On behalf of occupiers of houses abutting 
on market.|—-ELLIS v. BRIDGNORTH CORPN., No. 
119, ante. 

290. Tolls imposed within legal memory.|— 
WooLwIicH CoRPN. v. GiBson, No. 41, ante. 


D. By Custom. 
291. Exemption of inhabitants generally.]— 
LocKwoop v. Woop, No. 273, ante. 
202. Evidence of claim.|—Lockwoop v. Woop, 
No. 278, ante. 


SUB-SECT. 3.— EXTENT OF EXEMPTION. 

298. Ecclesiastical corporation.|—St. EpwaARp’s 
ABBOT) v. SOUTHAMPTON CORPN. (1290), cited 2 
Co. Inst. 221. 

Annotations :-—Retd. Leight v. Pym (1686), 2 Lut. 1329; 


Middleton v. Lambert (1834), 1 Ad. & El. 401. Mentd. 
Hill v, Smith (1812), 4 Taunt. 520. 


204. .|—-Under charters, granting to a dean 
& chapter, that they & all their men shall be quit 
of toll, passage, cheminage, etc., in city & borough, 
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fair, & market, in the passage of bridges, & all 
ports of the sea, in all places throughout England, 
their lay tenant of lands included in the charters 
is exempt from market toll & toll traverse, not only 
for articles going to or coming from the lands for 
the necessary manurance & enjoyment of them, 
but also for goods sent out or coming in for the 
purpose of merchandise. 

Qu.: whether, in the latter case, the exemption 
could have been claimed by ecclesiastical persons. 

Qu.: whether the exemption from toll claim- 
able at common law by ecclesiastical persons & 
tenants in ancient demesne, extends to goods 
bought & sold, or carried, for the mere purpose of 
trade.—MIDDLETON (LORD) v. LAMBERT (1834), 
en & El. 401; 3 Nev. & M. K.B. 841; L10E. BR. 

60. 

295. Tenant in ancient demesne — Whether 
merchandise exempt.|—A tenant in ancient 
demesne shall not be privileged from paying toll 
where he trades as a common merchant.—WaARD 
v. KNIGHT (1591), Cro. Eliz. 227; 78 E. R. 483. 

296. —— .}— MIDDLETON (LORD) v. 
LAMBERT, No. 294, ante. 

297. Corporation — Burgesses— Whether  bur- 
gage tenants included.|—The seller of corn by 
sample in a market, is benefited by the market, 
as well as the seller of corn which is pitched there 
in bulk & sold; & if he refuses to pay the same toll 
which is paid by the seller of corn in bulk, an 
action on the case lies against him for the injury 
done to the market, in selling by sample. The 
burgage tenants in Tewkesbury are not exempt 
from payment of tollin the market there. Ancient 
charters, of obscure or dubious meaning, shall be 
expounded by contemporaneous usage. A grant 
of immunity to burgesses, their heirs & successors, 
was expounded by the usage to be a grant to the 
burgesses, corporators only; & not to the burgage 
tenants & their heirs. If the grantee of a royal 
franchise, as toll, grant an immunity thereout, & 
the franchise of toll afterwards become extinct 
by unity of possession in the Crown, the immunity 
does not thereby cease; & if the Crown regrants 
the toll, the grantee must take it still subject to 
the immunity.—TEWKESBURY CORPN. v. BRICK- 
NELL (1809), 2 Taunt. 120; 127 BE. R. 1022. 


Annotations :—Mentd. North & South Shields Ferry Co. v. 
Barker (1848), 2 Exch. 136; Brecon Corpn. v. Edwards 
(1862), 26 J. P. 614 Crane v. London Dock Co. (1864), 
10 Jur. N 

Freeman.|—See Municipal Corporations 


Act, 1882 (c. 50), s. 208. 








Srcr. 4.--PROFITS OF MARKETS. 

Statutory rari —- See Markets & Fairs 
Clauses Act, 1847 (c. 14), 5s. 31—41. 

298. Market owned by corporation.]/—A.-G. 
WARWICK CorpPNn., No. 17, ante. 


Vv. 


Srecr. 5.—HAWKERS. 
See Part XI., Sect. 1, post. 
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MARKETS AND F alps, 


Part Vil.—Disturbance. 


Sect. 1—WHAT AMOUNTS TO. 
SuB-sEcr. 1.—EVADING TOLL. 

299. Sale outside market—In fraud of market.| 
—Distress cannot be made for the toll of goods 
fraudulently sold out of the market, to avoid the 
toll. But the party injured must bring a special 
action on the case.—BLAKEY v. DINSDALE (1777), 
2 core: 661; 98 BE. R. 1294. 

A ton :—Co 





n - pad. Brecon Corpn. v. Edwards (1862), 
6 L. T. 293. 
300. ——- ——-.]—BRIDGLAND v. SHAPTER, No. 
73, ante. 
0 ——.]—-BrECON Corpn. v. EDWARDS, 


301. 

No. 305, post. 

302. Market ordinarily overcrowded— 
Notice to seller of accommodation.]|—(1) The King 
granted to A., that he, his heirs & assigns, should 
have & hold a market in a place therein described, 
& within certain specified limits there, for the 
buying & selling of all kinds of vegetables, fruits, 
flowers, roots, & herbs. The grantee of the market 
had for his own profit permitted part of the space, 
within the limits described, to be used for other 
purposes than those specified in the grant. The 
remaining part of the space, within which the 
market was to be held by the terms of the grant, 
became insufficient for the public accommodation, 
& there was not, on ordinary occasions, space 
within the market for carts & waggons resorting 
thither with vegetables, etc.:—Held: the lord 
of the market could not maintain an action against 
an individual for selling vegetables in the neigh- 
bourhood of his market, & thereby depriving him 
of toll, even at a time when there was room in the 
market, without showing that on the day when 
the sale took place he gave notice to the seller 
that there was room within the market. 

(2) The grantee of a market cannot maintain 
an action against an individual for selling goods 
without the market, & thereby defrauding him 
of the toll; without showing that he has appro- 
priated the whole of the market space, or so much 
of it as the public convenience requires, to the 

urposes for which the market was granted.— 
PRINCE v. Lewis (1826), 5 B. & C. 363; 8 Dow. & 
Ry. K. B. 121; 4 Dow. & Ry. M.C.19; 4 L. J. 
O. 8. K. B. 188; 108 E. R.135; previous pro- 
ceedings (1825), 2 C. & P. 66, N. P. 
Annotations :—As to (1) Consd. Stamford Corpn. v. Pawlett 

(1830), 1 Cr. & J. 57. As to (2) Consd. G. E. Ry. v. 

) 9 App. Cas, 927. Refd. Re Islington 

Market Bil] (1835), 3 Cl. & Fin. 613; Brecon Corpn. v. 

ds (1862), 1 H. & C. 51; Manchester Corpn. v. 

Peverley (1876), 22 Ch. D. 294, n.; Lax v. erties bare 

Corpn. (1879), 5 Ex. D. 28. Generally, Mentd. Gingell & 

Foskett v. Stepney B. C., [1906] 2 K. B. 468. 

Compare No. 808, post, & Sub-sect. 3, F., post. 

303. Sale by sample—When a disturbance.|— 
TEWEKESBURY OORPN. v. DisTon, No. 204, ante. 

304. ——- ——.]—-TEWKESBURY OORPN. v. 
BRICKNELL, No. 297, ante. 

805. —— Sale to shopkeeper on market day.|—- 
The bare proof of a sale of goods by sample in a 
shop near a market on a market day, & of delivers 
on a subsequent market day, does not constitute 
proof of a disturbance of the market. 

Pitfs., the corpn. of a borough, were entitled to 


PART VIL SECT. 1, SUB-SECT. 1. 
of market ee person whi Sout a ee 
: o arket- 
of goods elsewhere in the city than 
in the markets :—Held: Hable to a 





ger pelle re ad (1907) 
is w—WEEDON WU. AVIDBON ’ 
4C. L, BR. 895.—AUS. 


299 ii. ---RICHARDBSON vt. 
AUBTIN (1911), 12 C. L. R. 468.— AUS, 


a market, & a local Act gave them market tolls 
& a a penalty on persons selling or exposing 
to sale corn, etc., within the borough in any place 
other than the markef place. Deft.’s son, acting 
on his behalf, came on a market day to the house 
of H., occupying a house & shop in the borough 
near to the market place, & there sold by sample 
to H. twenty sacks of oats, which were not at the 
time exposed for sale in bulk, but were brought 
into the borough & delivered to H. by deft. on a 
subsequent market day. Ona special case stating 
these facts as having been proved at a trial & 
stating the question to be whether there was 
evidence for the jury that deft. had infringed 
pltfs.’ right of market :—Held: there was no 
evidence to go to the jury.— BRECON CORPN. v. 
Epwakps (1862),1 H. & C.51; 311. J. Ex. 368 ; 
6L. T. 293; 26J.P.614; 8 Jur. N.S. 461; 158 
K. R. 797. 
Annotation :—Distd. Wilcox v. Steel, [1904] 1 Ch. 212. 
Whether evidence of sale by bulk.]—Sce 
Nos. 206, 207, ante. 

Delivery of goods to regular customer—Within 
limits of market.]—See No. 367, post. 

See, also, Part VII., Sect. 2, sub-sect. 5. 





SUB-SECT. 2.— INTERFERENCE OR OBSTRUCTION. 

306. What is interference—Interest in rival 
ee CoRPN. v. Ensor, No. 94, 
ante. 

3807. Wrongful collection of toll.|— Dr CHAUNCE 
v. DE TWENGE & DE Ros (1337), Y. B. (Rolls 
Series) 11 Edw. 3, p. 38. 

808. —— Selling goods outside market—After 
payment of toli—Construction of local Act.j}— 
A local improvement Act enacted, that for pre- 
venting any encroachment on the market; any 
person who shall sell any of the articles usually 
sold in the market in any other place in the town 
than such market shall incur a penalty. A toll 
was imposed on persons selling or keeping stalls 
in the market. SS. bought goods in the market 
& paid the market toll, & then went through the 
street hawking the same:—Held: this was an 
offence within the enactment, though the goods 
had already paid toll, & if sold in market would 
not have been subject to further toll.—BLack uv. 
SACKETT (1869), 10 B. & S. 689; 34 J. P. 38. 

309. Wrongful erection of toll booth.]—(1) Tres- 
pass vi et armis lies for disturbance of the profits 
of a fair by erecting a toll both without saying 
clausum fregit. 

(2) Case or trespass lies for disturbance of a 
fair.— DENT v. OLIVER (1606), Cro. Jac. 122; 79 
re R. 106; previous proceedings (1604), Cro. Jac. 


‘Annotations :—As to (2) Rel. Keble v. Hickeringell (1 101), 
Kel. W. 273. Gener ay Mentd. St. John v. Moody (16765 
1 Vent. 274; v. Buckhurst (1686), Comb. ai; Scott 
v. Shepherd (1773), 2 Wm. Bi. 892. 
810. Interference with persons attending 
market.|—-DENESHAM’S so Case (1855), 
Y. B. 29 Edw. 8, fo. 18, B. 


An tone : Keble v. Hickeringell (1707), Kel. W. 
273; Allen, Flood, (1898) A.C. 1. 


Act, 1890, PART VIL SECT. 1, SUB-SECT. 2. 


h. Obstruction o La iaehaga t PPT aah 
NOLDSs v. Ciry of TORONTO (1865), 15 
O. P. 276.—CAN 


e 


Parr VII.—DisturBANce. 





311. Exclusion from part of market.|— 
Action on the case for continuing a nuisance 
to pitf.’s market, by a building which excluded 
the public from a Oi of the space on which 
the market was lawfully held. It appeared that the 
building was erected in Oct. 1838, under the 
superintendence & direction of defts., not on their 
own land, but on that of the corpn. of K., of which 
corpn. they were members. The Earl of L. 
was the owner of the market in Oct. 1838, & in 
Feb. 1839 he demised it to pltf.; but the market 
being afterwards obstructed by the building, this 
action was brought :—Held: defts. were liable 
for continuing the nuisance, although they had 
no right to enter upon the land to remove it, & 
the action was therefore maintainable.—THOMPSON 
v. GIBSON (1841), 7M. & W. 456; 10 L. J. Ex. 330 ; 
5 Jur. 300 ; 151 E.R. 845 ; subsequent proceedings, 
8M. & W. 281. 


Annotations :—Refd. Russell v. Shenton (1842), 3 Q. B. 449; 
Clegg v. Dearden (1848), 12 Q. B. 576; Battishill ». Reed 
(1856), 18 C. B. 696; Dawson v. G. N. & City Ry., [1904] 
1 K. B. 277; Theyer v. Purnell, (1918} 2 K. B. 333. 
Mentd. Bennett v. Bayes (1860), 5 H. & N. 391; White- 
house v. Fellowes Gee 10 C. B. N. S. 765; Kennard v. 
Cory (1922), 91 L. J. Ch. 452. 


812. Interference with right of way.}— 
A district board of works, under the statutory 
hie conferred by 57 Geo. 3, c. 119, s. 58, & 

etropolitan Management Act, 1855 (ec. 120), 
8. 108, threatened to erect posts by the side of 
public footpaths along the public roads leading 
into the area of Spitalfields Market, in order to 
preserve the rights of the public & to insure 
the safety of foot passengers. It was proved 
that this would seriously interfere with the access 
to the market, which had been recently enlarged 
by throwing into it the site of houses which had 
been pulled down belonging to pltf.:—Held: 
such an exercise of the board’s powers would be 
an interference with the rights & privileges vested 
in pltf. in reference to a market within the 
exception contained in Metropolitan Management 
Act, 1855 (c. 120), s. 91, & an injunction was 
granted restraining the proposed action of the 
board.—HORNER v. WHITECHAPEL BOARD OF 





Works (1885), 55 L. J. Ch. 289; 53 L. T. 842, ! 


- A.$ previous proceedings, sub nom. A.-G. v. 
HORNER (1884), 14 Q. B. D. 245, C. A.; (1885), 
11 App. Cas. 66, H. L. 


Sus-sEcT. 3.—LEVYING A RIVAL MARKET. 
A. In General. 
813. General rule.] — GLOUCESTER GRAMMAR 
ScHOOL Cass (1410), Y. B. 11 Hen. 4, fo. 47, pl. 21. 


Annotations :—Mentd. R. v. Patrick (1667), 2 Keb. 164; 
Keble v. Hickeringell (1707), Kel. W. 273; Allen v. 
Flood, [1898] A. C. 1. 


814. Market held on same day—In same town.] 
—~-~DORCHESTER CORPN. v. Ensor, No. 94, ante. 

See, also, No. 39, ante; Nos. 816, 322, post. 

Market held on different days.]|—See Sub-sect. 3, 
D., ee & No. 329, post. 

815. Rival market set up under charter.]-— 
ANON. (1409), Y. B. 11 Hen. 4, fo. 5, pl. 13. 
“Annotations :—@o vy, Butler (1685), 3, Lev. 220. 


: nad. R. 
Distd. R. v. Aires (1716), 10 Mod. Rep: efd. Elwes 
v. payne (1879) 27 W. R. 704. Mentd. Herd v. Burstowe 
(1500), Cro z iz. 177; Strata Mercella's Case (1591), 9 


PART VII. SECT. 1, SUB-SECT. 3.—A. 
$141. Market held on same day— 


markets 


In same town. RE CORPN. v, {held within 
Ee alas tg (1825), Sm. & Bat. 395, ofthe grant, 
by the 


3141i, —— ewig eld rah there is 
a franchise right of holding fairs & 


& of taking 
thereof, &an unauthorised fair or market 
® reasonable distance of 
the presoribed piace, & within the ambit 
such fair or market is 
held on the same day as is prescribed 
ey tor holding a fair or 
market, there is an actual intendment 
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316. ——.|]—The holding of a rival market or 
auction mart within the prescribed distance on 
the same day of the week as an ancient charter 
or franchise market is a disturbance by intendment 
of law, whether the rival market or mart is itself 
a later charter or franchise market or an un- 
authorised market held apart from charter, & in 
the latter case it is not necessary in the enforce- 
ment of the monopolistic rights attaching to the 
ancient market to prove damage, notwithstand 
ron the ancient market is a market without 


Qu.: whether if the mere interference with their 
monopolistic rights is not in itself a ground for an 
injunction, the owners of an ancient charter 
market without tolls who have acquired power of 
charging tolls of another kind under the Markets 
& Fairs Clauses Act, 1847 (c. 14), cannot as proof 
of damage rely on the loss of those tolls as profits 
which they are enabled to make by virtue of their 
franchise.—-MORPETH CORPN. v. NORTHUMBERLAND 
FARMERS’ AUCTION MART Co., [1921] 2 Ch. 154; 
90 L. J. Ch. 420; 125 L. T. 659; 37 T. L. R. 225 ; 
21 L. G. R. 321. 


317. Whether proof of damage necessary—No 
sales effected in old market.]|—For a possibility of 
a damage as an action upon the case lies for the 
owner of an ancient market for the erection of 
a new market near his, though the cattle that come 
to the old market may not be sold & no toll be 
due (POWELL, J.).—-ASHBY v. WHITE (1703), as 
reported in 2 Ld. Raym. 938; 6 Mod. Rep. 45; 
92 E. R. 126; on appeal, 1 Bro. Parl. Cas. 62, 
H. L. 


Annotations :—Consd. Tewkesbury Corpn. v. Diston (1805), 
6 East, 438. Mentd. R.v. Paty (1704), 2 Ld. Raym. 1105 ; 
Kondall v. John (1708), Fortes. Rep. 104; R. v. Loggen 
& Froome (1718), 1 Stra. 73 ; Selwyn v. Honeywood (1744), 
9 Mod. Rep. 419; Myddelton v. Wynn (1746), Willes, 
697; R. v. Montacute (1750), 1 Wm. Bl. 60; Chapman v. 
Pickersgill (1762), 2 Wils. 145; Milward v. Serjeant 
(1786), 14 East, 60, n.; Drowe v. Coulton (1787), 1 
563,n.; R.v. Pasmore (1789), 3 Term Rep. 199 ; Schinotti 
v. Bumsted (1796), 6 Term Rep. 6; Harman v. 
Ta ypenden (1801), 1 East, 555; Burdett v. Abbot (1811), 
14 Tast, 1; Cullen v. Morris (1819), 2 Stark. 577 ; Williams 
v. Mostyn (1838), 4 M. & W. 145; Stockdale v. Hansard 
(1839), 9 Ad. & El. 1; | Forguson v. Kinnoull (1842), 9 
Cl. & Fin. 251: Hampden v. Macmullen (1843), 3 Notes 

of Cases, Supp. 1; Harnett v. Maitland (1847), 16 M. & W. 

257; Pryce v. Belcher (1847), 4 C. B. 866; R. v. James 

(1850), 3 Car. & Kir. 167; Embrey_v. Owen (1851), 6 

. 353; King v. Rochdalo Canal Co. (1851), 14 9: B. 

135; Crouch v. L. & N. W. Ry. (1854), 14 C._B. 255; 

Ex p. Mawby (1854), 18 Jur. 906; Nicklin v. W 

(1854), 10 Exch. 259; Tozer v. Child (1857), 7 E. & B. 

377; Waitev. N. E. Ry. (1859), E. B. & KE. 728 ; Chamber- 

lain v. West End of London & etter Palace as ( my 

2B. & S. 617; Fotherby v. Met. Hy. (1866), L. R. 2 C. P. 

188; Smith v. Thackerah (1866), L. R. 1 C. P. 564; 

Basébé v. Matthews (1867), L. R. 2 C. P. 684; Morgan vw. 

Met. Ry. (1868), 37 L. J. C. P. 265 ; Metropolitan Board of 

Works v. McCarthy (1874), L. R. 7 H. L. 243; Wood 

Cousins (1877), 46 L. J. Q. B. 438; Bowen v. Hall (1881), 

6 Q. B. D. 333; Dalton v. Angus (1881), 6 App. Cas. 740 ; 

Spaight v, Tedcastle (1881), 44 L. T. 689; Bradlaugh e. 

wonwe...8 (1883), 47 L. T. 618; Mills v. Armstrong, 

Bernina (1888), 13 App. Cas,1; Ratcliffe v. Evans, [1392] 

9 Q. B. 524; Chaffers v. Goldsmid, [1894] 1 Q. B. 186; 

Allen v. Flood, [1898] A. C. 1; Clark v. London General 

Omnibus Co., [1906] 2 K. B. 648; I. R. Comrs. v. Jolcey 

(No. 1), eae 1 K. B. 445; Hammerton v. Dysart, [1916] 

1 A. C. 57; Neville v. London Express ppt oe aed [1919) 

A. C. 368; Weld-Blundell y. Stephens, [1e2 ] A. C. 956 ; 

Simmonds v. Newport Abercarn Black Vein Steam Coal 

Co., [1921] 1 K. B. 618; Manton v. Brocklebank, [1983] 

2K. B. 212; Everett v. Ryder (1926), 135 L. T. 302. 
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318. —— Old market exempt from _ toll.)- 
Morpets Corpn. v. NORTHUMBERLAND FARMERS 
AUCTION Mart Co., No. 316, ante. 


B. Common Law Distance. 


319. Within seven miles of existing market.]— 
YARD v. ForpD, No. 330, post. 





820. .]——Re IsLinGtoN MARKET BILL, No. 
352, post. 
321. .|—GrEaAT EASTERN Ry. Co. vw, 





GOLDSMID, No. 18, ante. 
Statutory area.|—See Sect. 2, post. 


C. What Constitutes a Rival Market. 

322. Question of fact—Intention immaterial.|— 
Pitf. was the lessee of a market, granted in 1698 
by Royal Charter, for weekly sales of horses & 
cattle, the grant & also the lease including the 
right to receive the market tolls; & weekly 
sales were regularly conducted at the market 
accordingly. In 1902 deft., who was an auctioneer 
& had been in the habit of holding auction sales 
of horses & cattle at the weekly market, took 
a fleld near the market for the purpose of holding 
sales there of horses & cattle, & then advertised 
that an auction sale of Welsh ponies would be held 
by him there upon a particular market day. 
On that day, after concluding his usual] sale of 
horses & cattle at the market, he induced several 
of the persons present to leave the market & 
accompany him to the sale in his field, & the sale 
then took place. In an action brought by pltf. 
against deft. for an injunction, deft. disclaimed any 
intention of setting up a rival market, & excused 
himself by saying that the market was for various 
reasons an unsuitable place for the sale of the 
ponies, which were dad & unbroken :—Held: 
deft.’s acts constituted such a disturbance of pitf.’s 
market & invasion of his market rights as might 
be restrained by injunction, the question of 
intention being immaterial—Wuincox v. STEEL, 
[1904] 1 Ch. 212; 73 L. J. Oh. 217; 89 L. T. 640; 
68J.P.146; 20T.L.R.78; 21. G. BR. 105, C0. A. 


Annotation :—Refd. Morpeth Corpn. +. Northumberland 
‘Farmers’ Auction Mart Co., [1921] 2 Ch. 154. 


323. Whether levying toll necessary.|—R. v. 
(1682), 2 Show. 201; 89 E. R. 890. 
annotation i—Reld. Moseley v. Chadwick (1782), 3 Doug. 


824. Setting up stalls for sale of goods.J|— 
The owner of a market within a town, who receives 
stallage for the stalls erected therein on his own 
land, may maintain an action against a person who 
erects other stalls within the town upon his own 
land for the sale of articles which pay no toll to 
the owner of the market.—MosELEY v. CHADWICK 
(1782), 8 Doug. K. B. 117; 99 E. R. 568; sud 
nom. MosLEY v. CHADWICK, 7 B. & CO. 47, n. 





Annotations :—Consd. Manchester Corpn. v. Lyo 1882), 
ae T. 677; G. E. Ry. v. Goldsmi TS ape eae 


e 6 $ * 1884 i 9 A ° 
Apid. morpoth pore. vw. N Gren borin Vernere’ 
-.- [1921] 2 Ch. 154. Refd. Mosley v. 
Walker (1827), 7 B. & C. 40; Pope v. Whalley (1865), 
6 B. & S. 303; Dorchester Corpn. v. Einsor 1869), L. R. 





A.-G. v. Horner (1884), 1£Q. B. D. 945. oan 
$25. -|—GREAT EASTERN Ry. Co. v. 
GOLpsMID, No. 18, ante. 


326. Hawking in neighbourhood of market— 


er SECT. 1, SUB-SECT. 8,.—0. 
. Selling up stalle for sale 
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MARKETS AND FaIrs. 


Though all tolls pald.]—BLAck v. SAcKETT, No. 
808, ante. 

$27. Sale of horses in adjoining feld—Allegation 
that market unsuitable.|—Wi.cox v. STEEL, No. 


$28. Sale on premises of seller—Wholesale ware- 
house facing market.|—HAYNES v. Forp, No. 390, 
ost. , 

. See, generally, Sect. 2, sub-sect. 3, post. 

829. Sales on days other than market days.|— 
Pitfs. were, down to 1855, possessed of an ancient 
cattle market in the city of London, & also a grant 
from the Crown, in 1826, that no market from 
thenceforth should be granted by the Crown to 
any within seven miles of the said city. In 1855 
this market was closed, & a new market at 
Islington, without the city, opened by pltfs., 
under the powers given to them by, & the pro- 
visions contained in, Metropolitan Market Act, 
1851 (c. 61), which expressed that the new market 
was to be in lieu of the old. 

This Act was repealed, but substantially re- 
enacted with fuller provisions by Metropolitan 
Market Act, 1857 (c. 185), by sect. 15 of which it 
was provided that no new market should be 
opened within seven miles from St. Paul’s Cathedral 
in the city of London. The new market was 
within this radius. The elder deft. in 1855, 
before the opening of the new market, established 
lairs for cattle in its immediate vicinity. In the 
interval between one market of pltfs.’ & the 
next a considerable number of cattle were sold in 
these lairs by private sale, some by the owners 
with the knowledge of defts., others by defts. 
selling on commission; cattle so sold did not find 
their way into pltfs.’ market, & pltfs. lost the tolls 
on them. One uniform charge was made for 
lairage, whether the cattle were sold in defts.’ 
lairs or not. 

As far back as living memory goes, & down to 
the closing of the old market, there had been 
thirteen lairs within the seven mile radius in which 
sales had taken place as before mentioned. In the 
case of four of these adjoining the old market, 
including one of defts.’, plitfs. specific know- 
ledge of such sales ; in the cases of the others, the 
arbitrator found that they had the same know- 
ledge :—Held: (1) the ct. could not presume any 
legal origin, in the absence of proof thereof, to the 
practice of selling cattle in the lairs, so as to give 
the owners of such lairs a right as against the 
owners of the old market to have such sales made 
in the lairs; at the most it amounted merely 
to a revocable licence which had been revoked. 
Hven if such a right existed as against the owner 
of the old market, it could not be set up as against 
the owners of the new market, there being nothing 
in Metropolitan Market Acts to transfer such a 
right to n; (2) the acts of defts. amounted 
to a disturbance of pltfs.’ market; but, Qu 
whether they were such as to constitute opening 
@ new market.—LONDON OORPN. v. Low (1879) 
49L. J.Q.B. 144; 42 L.T. 16; 443. P. 169; 28 
W. R. 250. 

Protection of exis rights & privileges—Under 
Public Health Acts.|-—-See Nos. 38~42, ante. 


D. Market Held on Different Day. 
330. Whether a disturbance—Question of fact.] 
—If a new market be erected without patent in 


8301. W. 


t of holding markete & fairs & of 
tolls in respect thereof, & injury 


Part VII.—DisturBaNce. 


a town near to an ancient market [within seven 
miles], it may be a nuisance, though holden on 
different days; & therefore in an action on the 
case for erecting such new market to the nuisance 
of an ancient market, if the jury find for pltt., 
the ct. will not doubt of the nuisance, though it 
=f aaa they are holden on different da ae 

D v. FoRD (1670), 2 Saund. 172; 1 Mod. 
69; 1 Lev. 206; 2 Keb. 689, 708 ; 1 Vent. 98 ; 
T. Raym. 195 ; 85 BH. R. 922. 


Annotarions : ~ Sete Moseley v. Chadwick (1782), 3 Doug. 
Elwes v. Payne ite Ne Ch. D. 468, 


BR. na 

Gonsd, c Ry. v. Goldsmid (18 ee App. Cas. 927. 

Rone: eau ee reg es Sollee Dorchester 
Corpn. v. Ensor (1869), L xch. 335 Manchester 
Corpn. v. Lyons (1882), 47 L. T. att Wilcox v. Steel, 
1904) 1 Ch. 212; Morpeth Cor ye . Northumberland 
armera’ Auction Mart | Co. pls 1] 2 cr 154. Mentd. 
a iyant v. are (186 161; Dalton v. 


oe 81), 6 ADD. Cas. R? etre v. Dysart, 


fisiel 

331. ——.} —- DORCHESTER CORPN. v. 
Ensor, No. 94, ante. 

332. Proof of damage necessary.|—The 
law appears to be that if the second market is 
held on the same day as the first market it is 
presumed to be a nuisance without further proof ; 
that is to say, the law presumes it to be an action- 
able injury to the first market; but if the other 
market is held on a different day then you must 
prove the injury & show the actual damage before 
you can stop the holding of the second market 
(JESSEL, M.R.).—ELWES v. PAYNE (1879), 12 
ie a et 27 W. R. 704; on appeal, 12 Ch. D. 


Annotations :—Reld. Hailsham Cattle Market Co. v, Tolman, 
1915] 1 Ch. 360; Morpeth Corpn. v. Northumborland 
‘armers' Auction. Mart Co., L195 A 2 Ch. 154. Mentd. 

Manchester Corpn. v. Lyons (1882), 47 L 


. Tr. 677 
Fogdog Improvement Comrs. wv. Straker (1889), 
42 Ch 














833. -]—In a case where pltfs. proved 
that defts. had infringed their franchise of a market 
on Saturday by holding another market on 
Thursday :—Held: as defts.’ market was held on 
a different day from that of pltfs. damages would 
not be presumed by law as they would if it were 
held on the same day, but must be proved by pltfs. 
—WINSFORD ENTERTAINMENTS, LTD. v. WINSFORD 
URBAN District CoUNCIL (1924), 23 L. G. R. 254, 


E. Sales in Shops and Dwelling-Houses. 


334. Right to prevent sales in shops—Claimable 
only by custom.|— ANON. (er to 1612), cited in 
2 Brownl. at p. 179; 123 H.R. ; 


Annotation :—Roefd. Macclostield Corpn. wv. Pedley (1833), 
4 B. & Ad. 397. 


335. .}— NEWINGTON Farn CASE 
Joel licpac! Abr. 123. 


Annotations :—Refd. Mosley v. Chadwick (1782), 7 B. & C. 
eee ; Maccles eld Corpn. v. Pedley (1833), 4 B. & Ad. 


336. .: if the grantee of a 
newly created market can, by virtue of such grant 
merely, maintain an action for disturbance of 
franchise, against a person selling marketable 
articles in his own shop, within the franchise, but 
not within the limits of the market place, on the 
market day. But a claim by immemorial custom 
to exclude others from selling such commodities 
on the market day, except in the market place, is 
valid in law. here a market for meat, etc. 
was proved to have been in existence in the reign 
of James I., oa that the grantees of the market 
had for the last hundred years appointed market 
lookers, that no butchers’ shops had existed out of 











—e 


. to continue the payment :—H. eld : 
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set up were objected to by the grantees, was held 
to be sufficient evidence of such immemorial right. 
—MACCLESFIELD CORPN. v. PEDLEY (1833), 4 
B. & Ad. 397; 1 Nev, & M. K. B. 708; 110 BE. R. 504. 
Annotations —Retd. Devines rd ie v. Clark (1835), $ 
Ad. & El. 506; Bint lig a ee . v& Chapman (18438), 
12 M. & W. 18; Brecon Orpen. © ldwards (3862), 1H. 
C.51; Penryn Corpn, Fi ue SW D. 292 don 
City Corpn. v. Low 250; Manchester 
Corpn. v. Lyons (188 . 0 ‘Ch. 
337. «| ieee CoRPN. v. CLARK 
oS) 3 Ad. & El. 506; 111 H.-R. 506. 
338. ——.|—The grant of a market does 
not of itself imply a right in the grantee to Pee 
persons from selling marketable articles in their 
private shops, within the limits of the franchise, 
on market days. Such a right can exist only by 
immemorial custom.—MACCLESFIELD CORPN. v. 
CHAPMAN (1843), 12 M. & W.18; 18 L. J. Bx. 82; 
2L. T. 0.8. 103; 775. P. 707; 4 Jur. 1041; 152 
B. R. 1098. 
Annotations :—Refd. North & Sonth Shields Ferry Co. 
Barker (1848), 2 Exch. 136; rue v. wihelley 1865), 





ee. | 





6B. & S. 303; Fearon »v. Mitchel AI 
690 ; Penryn Corpn. v. yea ee x. D. London 
City Corpn. v. Low (1879), 28 W. R ab0 Matern 


Corpn. v. oe A188 ), 22 Ch. D. 287; 

[1904] 1 Ch. 212 

339. Or prescription.|—The grant 
of a market, with the addition of the words with 
all liberties & free customs to such a market belong- 
ing, does not imply a right in the grantee to prevent 
persons selling marketable articles on market da 
within the limits of the franchise. Such a right 
may be gained by immemorial enjoyment or 
prescription. 

Plitfs. claimed to be entitled by ae tae to 
a meat market within a borough, & as incident 
thereto they claimed the right to prevent butchers 
from selling meat in their own shops on market 
days within the limits of the franchise. The 
evidence was that from the time of living memory 
down to 1862 butchers who had shops in the 
borough closed them on market days, & resorted 
to the market & sold there, paying stallage: 
that in 1862 two butchers refused to do this, but 
on actions being brought submitted, & thence- 
forth paid toll for keeping their sho Oya eimiis open on 
market days, & that deft. had pai 
toll for some years before 1875, when he declined 
the evidence 
was sufficient to support the claim to prevent the 
owners of shop from selling in them on market 
days.—PENRYN CORPN. v. BEsT (1878), 3 Hx. D, 
292; 48 L. J. Q. B. ie 88 L. T. 805; 42 J. P. 
629; 27 W. R. 126, C. A 
Annotations —Refd. London City Corn. v. Low (1879), 

28 W. R. 250; eas cae Cor . Lyons (1882), 23 

Ch. D. 287; A.-G. Honor Ne 2 2) {1913} 2 Ch, 140. 

Mentd, Heath v. Deane, (1905) 2 Ch. 86. 

340. Right to sell in shop i awellin 
When accommodation insufficient.|-— 
WALKER, No. 91, ante. 

341. ——— Or erect stalls opposite—B custom.| 
—RHLLIs v. BRIDGNORTH CoReN., No, 119, ante. 

342, In vicinity of statuto market.| - 
(1) Under the powers of an Act of 1844, the corpn. 
of Manchester purchased the manorial righta of the 
manor of Manchester, which was co-extensive 
with one of the six townships included in the 


Wilcox v. Steel, 








house— 
OSLEY v. 





borough. Among these rights was an ancient 
franchise to hold a market, which appeared to 
have been a Saturday market. After this, by 


Manchester Market Act, 1846, the corpn. were 
empowered to hold markets on such days as 


the market place until 1810, & that the shops then they should think fit at any places within the 
arises from acta done outside the arises, & proof must be adduced of to the ta of the patentee. —D 
scribed limit, or done on different days actual disturbance by the persons sBIRE ot) v. O'BRmn (set: » 19 
from those specified, @ question of fact sought to be made liable & of injury R. Ex. 880. 
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G. Sect. 2: Sub-sects. 1 & 2.] 


borough which they should appropriate as market 
places, & to charge any tolls not exceeding those 
mentioned in the schedule to the Act, which were 
higher than the old accustomed tolls, & to make 
certain charges for weighing which could_ not 
have been made under the old franchise :—Held : 
there being under the Act a change of time, 4 
change of place, an alteration of the old charges, 
an imposition of new charges, & an extension of 
the market from the township to the borough, the 
effect of the Act was to give the corpn. new rights 
of holding markets in substitution for the old 
franchise, & the old franchise was extinguished. — 
(2) The corpn. brought an action to restrain 
defts. from selling eggs & dried fish on market days 
in their shop. The shop was situated in a street 
which adjoined one side of one of pltfs.’ markets, 
& was on the opposite side of the street from, but 
not opposite to, the entrance from that street to 
the market. Defts. only sold their own goods 
in their shop in the ordinary course of business :— 
Held: this was no disturbance of the statutory 
right of market.—MANCHESTER CORPN. v. LYONS 
(1882), 22 Ch. D. 287; 47 L. T. 677, C. A. 
Annotations :—As to (1) Ref. rates bared Improvement 
Comrs, v. Straker (1889), 42 Ch. D. 83; New Windsor 
Corpn. v. Taylor, [1899] A. C. 41; A.-G. v. Horner (No. 2), 
{1913} 2 Ch. 140 i Hailsham Cattle Market Co. v. Tolman, 


(1915) 1 Ch. 360. Generally, Birmingham Corpn. 
v. Foster (1894), 70 L. T. 371. 


343. Private sale yard set up by in- 
dividuals.|—By virtue of a consolidating statute 
of 1883 the corpn. of Birmingham had the sole right 
to establish, & had in fact, a market for pigs. 
Under sect. 90 of this Act penalties were imposed 
upon any person selling or exposing for sale within 
the borough, any animals or articles, in respect of 
which tolls were authorised to be taken ‘' except 
in some market or fair lawfully authorised, or in 
his own dwelling-place, shop, or place of business 
- + » Or on any farm or d in his occupation.” 
Defts. were an assocn. of six individuals who had 
set up witbin the borough a sale yard or private 
market for pigs, to which the public had access 
during market hours, & at which the pigs of anyone 
might be sold. In this sale yard there were 
common ways, & a common room provided for the 
frequenters of the market. All the sales of pigs 
were, however, effected through the individual 
members of the assocn., to whom alone the 
various stalls were let as yearly tenants; & a 
charge of 2d. had to be paid by them to the 
assocn. for every pig sold, whether on the premises 
or not. There was evidence that sales took place 
on pers of the yard not let to individual defts. : 
—Held: what defts. were doing as an assocn. 
& as individuals was not within the exceptions 
in the Act of 1883, but amounted to a disturbance 
of the market rights of pltfs., which must be 
restrained by an injunction.— BIRMINGHAM CORPN, 
v. Foster (1894), 70 L. T. 371; 10 T. L. R. 809; 
a jee Jo. 290. 

MNO —— ° 

ager oho Hailsham Cattle Market Co. v. Tolman, 

——— Exemption under statute.|—See Sect. 2, 
sub-sect. 5, A., post. 
eee is a shop.|—See Sect. 2, sub-sect. 5, A,, 
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PART VII. SECT. 1, SUB-SECT. 3.—F. 
8441. Right to set up rival market.) 


RK CORPN. v. SHIN 
Sm. & Bat. 395.—IR. eee stne23): 





m. 
—_ tole 
PART VII. SECT. 1, SUB-SECT, 3.—G, | 98 Stallage, 


1. Eatorting illegal tolle or wnreasonabdle 


stallages.}—CorK CORPN. v. SHINKWIN 
(1825), 8m. & Bat. 395.—IR. 


-+—Although the of 
on an animal not red be 
» unless a thee are sens pete 
e o 
cannot form a justification for sett 
up a rival market.—MIDLETON (LORD 


MARKETS AND Farrs. 


F. Inadequacy of Accommodation. 

344. Right to set up rival market.]—Essential 
to the complaint of an old market against a 
new one set up near it, that the old is competent 
to the accommodation of the public; so here the 
old proprietors must be able to keep it up 
properly ; the accommodation of the public being 
the principal thing.—Ez p, O’REILy (1790), 1 Ves. 
112; 300. R. 256. 

Annotation :-—Moentd. Ex p. Ford (1802), 7 Ves. 617. 





345. ——.]—Re Is~tinaron Market Bri, No. 
352, post. 
346. -|—GREAT EASTERN Ry. Co. v. GOLD- 


SMID, No. 18, ante. 

347. Whether a defence to action for selling 
outside market.|—~PRINCE v. Lewis, No. 302, ante. 

848. ——.]—MosLEY v. WALKER, No. 91, 
ante. 
849. Market unsuitable for special purpose— 
Sale of unbroken ponies.|—-WILcox v. STEEL, No. 
322, ante. 

Duty to A sl oer of adequate accommodation.}/— 
See Part IV., Sect. 2, sub-sect. 2, ante. 


G. Justification. 

350. Long acquiescence in disturbance by 
owner.}|—HOLcrROFT v. HEEL, No. 29, ante. 

351. .|—GrEAT HasTERN Ry. Co. v. GOLD- 
sMID, No. 18, ante. 

852. Grant from Crown—Existing market in- 
sufficient.|—Where a corpn. had held a market by 
prescription, & the Crown afterwards granted to 
the corpn. a charter with these words, ‘‘ quod 
nullum mercatum infra septem leucas in circuild 
burgi predicti per nos vel haeredes nostros alieno 
concedatur ’? :—Held: (1) such prohibition, if it 
could be construed to extend beyond that which 
is attached by the common law to the grant 
of a market, was void; (2) the establishment of a 
new market, to be holden at the same times within 
the common law distance of the old market, was 
prima facie injurious to the latter, & therefore 
void ; the convenience of the public would not, 
under such circumstances, justify the grant of a 
new market. 

(3) Where the first charter purported to be 

anted ‘‘de assensu prelatorum, comitum, etc., 
an wnstanti Parliamento convocato,’”’ a new charter 
granted to hold a market within the prescribed 
distance would be void, & would be repealable 
oY sci. fa. Thewords stated would have the effect 
of giving the first charter the authority of an Act 
of Parliament. 

(4) Such a charter could only be repealed by 
Act of Parliament. 

(5) If the market created by the first charter 
had not sufficient space for the accommodation 
of the ae & also, if part of the space originally 
allotted to it was employed or suffered by the 
grantee to be employed for other purposes, 
without his providing as convenient a place for the 
public to buy & sell in elsewhere within the limits 
of his grant, such circumstances would furnish 
a good defence to an action brought by him against 





any person for selling out of the market; they 
might also furnish ground for a sci. fa. to repeal 
the charter. .: whether such circ ces 


would not render the grantee liable to an indict- 


v. POWER (1886), 19 L. R. Ir. 1.—IR. 

n. Holding market on tlegal a.) 
~—-CORK CORPN. v. SHINKWIN RCL Y 
Sm, & Bat. 395.—IR, 

0. Abuse or of Pi gac a 
Where the paten oO irs remove 
them to any piace within the precinct 
of their grant, if the accommodation 


Parr VII.—DiIstTurBANCE. 


ment for a misdemeanour? If they would, an 
action would also lic against him for his default. 


(6) While such grant remained unrepealed, no 
ows market could be granted within the limited 
stance. 


(7) If by the terms of the grant the market 
was to be held in a fixed place defined & known 
by metes & bounds, should those limits not be 
sufficient, & the owner of the market have no power 
to enlarge them, a new market might be granted to 
such an extent as to supply the deficiency, but no 
more.—He ISLINGTON MARKET Britt (1835), 3 
Cl. & sin. 613; 12 M. & W. 20,n.; 6 E. BR. 15380. 


Annotations :—<As to (2) Refd. Wilcox v. Steel, [1904) 1 Ch. 
212; Morpeth Corpn. v. Northumberland Farmers’ 
Auction Mart Co., [1921] 2 Ch. 154. 4s to (3) Refd. 
Windsor Corpn, v. Taylor (1898), 79 L. T. 450. As to 
(4) Refd. Manchester Corpn. v. Peverley (1882), 22 Ch. D. 
294, n. As to (5) Refd. G. EB. Ry. v. Goldsmid (1884), 
9 App. Cas. 927; Scott v. Glasgow Corpn., [1899] A. C. 
470; Gingell & Foskett v. Stepney B. C., {1906] 2 K. B. 
468; A.-G. v. Horner (No. 2), [1913} 2 Ch. 140. Generally, 
Mentd, Young . Thank (1848), 6 L. T. 0. S. 146; Newton 
v. Cubitt (1859), 5 C. B. N. 8S. 627; Ellis v. Bridgnorth 
Soph (1863), 15 C. B. N. S. 52; Wortley v. Nottingham 

a ee 33 J. P. 806; Hammerton v. Dysart, [1916] 


Inadequacy of accommodation.]— See Sub-sect. 
2, F., ante. 


Sect. 2.—STATUTORY PROTECTION. 
SuB-secT. 1.—AREA PROTECTED. 


tes Markets & Fairs Clauses Act, 1847 (c. 14), 
s. 13. 

353. What are the ‘“‘ prescribed limits ’’— 
Boundaries of borough—Markets & Fairs Clauses 
Act, 1847, (c. 14) s. 18.]--CaswELL v. CooK, No. 
374, post. 

354. ——— District of urban authority—Public 
Health Act, 1875, c. 55, s. 166.J—SpuRLING  v. 
BaAntTort, No. 38, ante. 

355. ** Town ’’—Addition of new _ streets— 
After local Act passed.]—By a local Act passed in 
1822 it was enacted that no person should sell any 
fish within the ‘‘ town ”’ of R. except in the market 

laces thereof, & that any person offending against 
his provision should forfeit a sum of money. 
In 1876 resp. sold fish in M. street, which then was 
a main thoroughfare of the town of R., but in 
1882 its site was green fields; M. street was not 
within the market places of R. :—Held: the word 
‘*town,’’ as used in the local Act, meant the 
collection of buildings from time to time called 
the town of R., & resp. had been guilty of an offence 
against that Act.—CoLLIeR v. WoRTH (1876), 1 
Ex. D. 464; 35 L. T. 345; 40 J. P. 808. 
anes :—Apld. Killmister v. Fitton (1885), 53 L. T. 


356. —— -—— Boundaries of borough 
subsequently extended by statute.|—By a local Act 
of 1822, s. 42, it is an offence punishable on sum- 
mary conviction with a fine not exceeding £5 for 
any person to sell within ‘‘ the town of Rochdale,”’ 
other than within the limits of the market place 
there, except in the vendor's private dwelling- 
house or the shop any . . . vegetables or other 
marketable commodities or provisions, etc. Resp. 
sold a quantity of potatoes in a street or place 
within the present municipal & Parliamentary 
borough of hdale, about a mile from & not 
within the said market place. The limits of the 
town are not defined in the Act of 1822, nor has 





provided by them is inadequate or the 
obange so injurious as to amount to 
an abuse of the franchise, the remedy 
of those injured is not the setting up 
of a rival fair.—MImMLETON (LORD) ¢. 
POWER (1886), 19 L. R. Ir. 1.—IR. 


of 


PART VII. SECT. 2, SUB-SECT. 2. 


mo Bulk 

tally within area at time of contract 

of sale.}-—LONDONDERRY CORPN. ¢, 
i pata (1875), I. R.9 OL, 61, 
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any subsequent Act defined the meaning of the 
expression ‘‘ town of Rochdale’ as used in that 
Act; but since 1822 the town has increased, & 
is now, & for many years has been, a municipal 
& Parliamentary borough, the boundaries of which 
have been extended & defined by Royal Charter 
& various Acts of Parliament, & the borough as 
now existing was constituted by a local Act of 
1872 by sect. 8 of which Act the boundaries of the 
town & borough were extended & made co- 
extensive with those of the Parliamentary borough 
as specified in the Boundary Act, 1868 (c. 46), & 
the provisions of the Act of 1872, & of various 
other Acts specified in sect. 8, & ‘‘ of all other 
Acts at present applying to & in force in & in 
relation to the existing town & borough,”’ were to 
‘apply to & be in force & in relation to the 
borough.’’ The street or place where the sale 
took place was an aggregation of about a dozen 
houses, & was within the extended boundaries ; 
but prior to 1822 it was outside the then municipal 
borough, & though there were one or more detached 
houses here & there along the road leading from 
the market places to the spot in question, there 
was no continuous line of buildings on any part of 
the road. Satya 
The justices were of opinion that the prohibition 
in sect. 42 of the Act of 1822 was limited to the 
town as it existed in 1822, & that the spot in 


' question was not within the ‘‘ town of Rochdale ”’ 


within the meaning of the Act, & that the exten- 
sion of the borough for municipal purposes did 
not give a wider meaning to the expression 
‘‘town of Rochdale’’ so as to extend the market 
rights to the extended borough, & the local 
Act of 1872 did not extend the provisions of 
any local Acts to the extended borough, but only 
applied all municipal & general Acts relating 
to sanitary & local government matters in 
the old borough to the extended borough; & 
they accordingly declined to convict resp. of an 
offence within that sect.:—Held: the justices 
were wrong in not convicting resp., inasmuch as 
the Act of 1822 must have contemplated a growing 
town, & the expression ‘‘town of Rochdale ’’ in 
sect. 42 was intended to include not merely the 
then existing but the increasing town of coming 
years & that, under the Act of 1872, the provisions 
of the Act of 1822 apply to & are in force within 
the extended boundaries so as to make the “ town 
of Rochdale ’? mentioned in the earlier Act com- 
prise, for all the purposes of that Act, the whole of 
the municipal borough as constituted by the later 
Act of 1872.—KILLMISTER v. Fitton (1885), 53 
L. T. 959, D. C. 

Common law distance.|—-See Sect. 1, sub-sect. 3. 
B., ante. 


SuB-sectT. 2.—SALE. 


357. Sale— Must be complete — Negotiations 
begun in shop or dwelling-house—Bargain com- 
pleted outside.|—-BROWNE v. SKINNER (1871), 35 
J.P. Jo. 100. 

858. Regular course of dealing—Delivery of 
goods to tradesman.|—-Markets & Fairs Clauses 
Act, 1847 (c. 14), says ‘‘ no one shall sell or expose 
to sale tollable articles within the limits of the 


market, except in his shop or house.’”’ A farmer 
subst Suct day “within the preaoribed 

; . Market day “ e preso 
ee ‘act. limits ” of a town is not within 10 Vict. 


c. 14, 8. 18, unless the bulk of the 
goods sold is, at the time of such sale 
substantially “within the prescribed 
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Sect. 4.— Mandamus: Sub-sect. 1, D., £., F. & G.]) 


grounds of appeal had been given, but the sessions 
respited the appeal to the next Easter Sessions 
without prejudice to the right of resps. to renew 
their objection then. At the Easter Sessions 
resps. did renew their objection, & the justices 
refused to hear the appeal, on the ground that the 
sessions in Jan. had no power to respite :—Held : 
the Jan. sessions clearly had the power to respite 
the appeal, & had thought proper to exercise it ; 
&, the Easter Sessions having refused to hear the 
appeal on the ground that the Jan. sessions had 
no such power, the ct. granted a mandamus. 
R. v. LANCASHIRE JJ. (1847), 2 New Mag. Cas. 289 ; 
3 New Sess. Cas. 37; 17 L. J. M. C. 453 11 Jur. 
1085; 11J3.P.Jo0.820; sub nom. R.v. LANCASHIRE 
JJ.. BUTLEY v. ASHTON-UNDER-LYNE, 2 Saund. 
& C. 153; 10 L. T. 0.8. 138. 

1557. Justices having interest.|—A£a p. HOPKINS, 
No. 1447, ante. 

1558. No appeal given by statute.|—No appeal 
lies against a refusal by justices to grant a billiard 
license under Gaming Act, 1845 (c. 109), 8. 10.— 
Ea p. CHAMBERLAIN (1857), 8 E. & B. 644; 4 
Jur. N. 8S. 477; 120 E. R. 2403; sub nom. R. »v. 
DEvon JJ., 30 L. T. O. S. 150; 6 W. R. 75; 21 
J.P. Jo. 773. 

1559. Appeal dismissed subject to case—Ap- 
plicants not having brought up case.|—Whcre 
quarter sessions have dismissed an appeal upon a 
point of practice, subject to a case, which applts. 
for the case have not brought up, this ct. will not, 
at their instance, grant a mandamus to enter 
continuances & hear the appeal.—R. v. WEST 
Ripine JJ. (1834), 1 Ad. & El. 606; 3 Nev. & 
M. ae B. 757; 2 Nev. & M. M.C. 389; 110 E.R. 
1339. 

Annotation :—~ Apld. R. v. Suffolk JJ. (1837), 6 Ad. & El. 109. 

1560. Death of recorder before stating.|— 
Where the recorder of a city, who had heard an 
appeal against the poor rate & provisionally dis- 
missed the appeal subject to a case for the High 
Ct., which he consented to state, died before stating 
the case, the ct. granted a mandamus to the newly 
appointed recorder to enter continuances & hear 
the appeal.— LIVERPOOL CORPN. v. WEST DERBY 
UNION (1904), as reported in 3 L. G. R. 647, D. C. 


Annotation :-—Mentd. Hornsey School of Art v. Edmonton 
Union (1905), 94 L. T. 203. 





Hi. Rejection or Refusal of Evidence. 


1561. Refusal to hear further evidence—Prefaced 
by irregular cbservations.|—The Ct. of K. B. has 
no jurisdiction to review the judgment of quarter 
sessions, except on a case sent up for their con- 
sideration; &, therefore, where sessions, having 
heard the witnesses on one side, had refused to hear 
those on the other side in an appeal, on the ground 
that their testimony had been prefaced by observa- 
tions on the part of the advocate contrary to their 
usual practice, the ct. refused to grant a mandamus 
to rehear the appeal.—R. v. CARNARVON JJ. (1820), 
4B. & Ald. 86; 106 E. R. 870. 

Annotations :—Distd. R. v. Cumberland JJ. (1836), 4 Ad. & 
Mi.695. Consd. Ex p. Pratt (1837), 2 Nev. & P. K. B. 102. 
Refd. Kt. v. Lancashire JJ., Re Mann v. Johnson (1874), 29 
lL. T. 886; WK. v. Offow General Income Tax Comrs., 
(1911), 27 T. L. R. 353. Mentd. R. v. Canterbury 
(Archbp.) (1848), 11 Q. B. 483. 

1562. Decision on question of law.] — 
Sessions refused to hear any further evidence. 
On application to this ct. for a mandamus :— 
Held: the dismissal of the appeal was not a 
declining of jurisdiction, but a decision upon the 
hearing of the appeal; & this ct. would not issue 
a mandamus even if the construction put upon 





MAGISTRATES. 


the act were wrong.—RH. v, LIVERPOOL RECORDER 
(1850), 1 L. M. & P. 682; 4 New Sess. Cas. 403; 
20 L. J. M. C. 35; 16 L. T. O. S. 198; 14 
J. P. 801. 

Annotation :-—Refd. R. v. Mills (1851), 15 J. P. 435. 

1563. Rejection of particular evidence.|—Deft. 
having been convicted of forcibly passing a turn- 
pike gate without paying toll, sessions, on appeal, 
rejected evidence to show that the gate h een 
unlawfully erected, & this ct. refused a mandamus 
to paler | sessions to receive such evidence, the 
admissibility of it being exclusively a question for 
the justices; & the ct. also refused to issue a 
mandamus to sessions to hear an original complaint, 
touching the conduct of the trustees in the erection 
of the gate after a lapse of twenty six-years, from 
the time when it was erected, leaving the party 
to proceed by indictment for the nuisance, or by 
an action of trespass if his passage was obstructed. 
—R. v. CAMBRIDGESHIRE JJ. (1822), 1 Dow. & 
Ry. K. B. 325; 1 Dow. & Ry. M. C. 86. 





Annotations :-—Refd. R. «. Grant (1849), 13 Jur. 1026; 
R. v. Offow General Income Tax Comrs, (1911), 27 
T. L. R. 353. 

1564. J—R. v. FRIESTON (INHABITANTS), 

No. 1500, ante. 

1565. .]—Where an inferior ct. declines to 





exercise a jurisdiction Imposed on it by law, the 
ct. will, by mandamus, enforce its proceeding ; 
but when it has acted, its judgment can only be 
reversed in the ct. on a case stated for its opinion. 
Therefore, where sessions refused to hear evidence 
on an appeal on the ground that the examinations 
were deficient in particularity the ct. refused a 
mandamus to compel them.—R. v. WEST RIDING 
JJ. (1844), 1 New Sess. Cas. 247; 3 L, T. O. S. 
180; 8 J. P. 662. 

1566. Though erroneous.|— Where the 
sessions in an appeal from a conviction refuse, 
though mistakenly, to hear certain evidence 
tendered by applt., the Ct. of K. B. will not grant 
a mandamus to compel the justices to re-hear. 

The case amounts to no more than this, that 
sessions had made a mistake in point of law, & 
this ct. had no power to correct them. The 
certiorari having been taken away, there was no 
power in this ct. to review their decision. They 
had heard the appeal, & decided it; & their 
decision must be final (LORD DENMAN, C.J.).— 
Rt. v. BERKSHIRE JJ. (1837), 6 L. J. M. C. 1563 1 
J. P. 156; 1 Jur. 380. 

Annotation :—Mentd. R. v. York JJ. (1837), 1 Jur. 867. 

1567. Refusal to hear any evidence—Previous 
decision in exactly similar case.|—-R. v. Wor- 
CESTERSHIRE JJ., No. 1496, ante. 

1568. .|—A mistake as to date had 
been made in the copy of an order of removal 
served on applts., who entered an appeal against 
it. A correct copy was afterwards served, & a 
return of the former requested by resps.; applts. 
however, refused to return it, & entered a second 
appeal. Sessions heard & quashed the first appeal, 
but refused to hear the second, on the ground 
that it was in fact the same as the one already 
decided :—Held : sessions were not justified in such 
refusal, & a mandamus was granted to compel 
them to enter continuances & hear the second 
appeal.—R. v. CORNWALL JJ. (1844), 5 Q. B. 9, n.; 
1 New Seas. Cas. 314; 8 J.P. Jo. 439; 114 E. R. 
te 3; previous proceedings, 1 New Sess. Cas. 

a. 
annette ; Belt. R. v. Glamorganshire JJ. (1846), 10 


J. 
.|—After the licensed tenant 











1569. 
had gone out of occupation & before the license 
expired, H., as a new tenant, applied to the general 
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living without the limits used to send all his butter 

to a shop within the limits in a course of dealing, 

being allowed the market price for the same :— 

Held: this was not a selling by the farmer within 

the limits within Markets & Fairs Clauses Act, 

Aad ae s. 18.—STRETCH v. WHITE (1861), 25 
e e 4 e 


74. Folld. Lambert v. Rowe, [1914] 1 K 
Pletts v. Campbell, {1895} 3 Q. B. 229. 


Compare No. 366, post. 


359. Offer of goods to tradesman—Pur- 
ety by tradesman.|—Hart v. BoucuEr, No. 367, 
post. 

Compare Nos. 368, 369, post. 


360. Sale made outside limits of market—De- 
livery made within.|—The sale of an article liable 
to toll within a town under Markets & Fairs 
Clauses Act, 1847 (c. 14), is not a sale within sect. 
13, if the sale be without, although the delivery be 
within, the limits under the Act.—BoURNE v. 
LOWNDES (1858), 31 L. T. O.S. 114; 22 J. P. 354. 
Annotation :-—Expld. Lambert v. Rowe, (1914] 1 K. B. 38. 


361. }—A farmer at his own 
dwelling-house agreed to sell to a butcher two 
specific pigs at a certain price per score. By the 
terms of the contract the pigs were to be killed 
& delivered by the seller, & were to be at his risk 
until delivery. A few days later he killed & 
delivered the pigs at the purchaser’s shop, which 
was within the marked limits. Dead pigs were 
tollable articles:—Held: the word ‘sell’? in 
Markets & Fairs Clauses Act, 1847 (c. 14), 8. 13 
is to be understood in a popular & not its strict 
legal sense ; for the purpose of that sect. the pigs 
were sold where the agreement was made, not- 
withstanding that the property did not then pass ; 
& the seller had consequently not committed an 
offence within the sect.—LAMBERT v. Rowe, 
[1914]1 K.B.38; 883L. J. K. B. 274; 109 L. T. 
939; 78 J.P.20; 12 L.G. R. 68; 23 Cox, C. C. 
696, D. C. 

Annotation :-~~Mentd. Re Anglo Russian Merchant Traders 

& Batt (London), [1917] 2 K. B. 679. 

362. Sale made within Kimits of market—Subse- 
quent delivery within.|-Resp. was charged before 
the magistrates of the city of E. for having in- 
fringed a private Act, which composed a fine on 
any person selling, offering, or exposing for sale 
any carcases or meat within the limits of the city 
& county of E., except within the markets. It 
was proved on Jan. 12, 1877, resp. delivered cer- 
tain carcases at a door within the limits, & that the 
carcases were then weighed & paid for, but it was 
alleged that they were delivered in pursuance of 
& previous contract, entered into between the same 
parties at the same place on Jan. 5. The summons 
was taken out for Jan. 12, & the magistrates 
found that there had been a previous sale & pur- 
chase on Jan. 5:—Held: they should have con- 
victed a on the above facts, & if they had 
thought it necessary, they should have amended 
the summons by altering the date on which the 
offence was alleged to have been committed from 
Jan. 12 to Jan. 5.--ExmTrer Corpn. v. HEAMAN 
(1877), 37 L. T. 584; 42 J. P. 503, D. O. 


Annotations :—Consd. Jenkins v. Thomas (1910), 104. aT: 
. B. 38. entd. 











MARKETS AND F'aIRs. 


863. — | cer 


—A greengro within the 
limite of the T. market used to order vegetables 





from B., a farmer outside, & paid monthly. B. 
was charged with selling marketable goods without 
aying toll:—Held: B. was liable to pay the 


Us.—Toreuay Market Oo. v. BURRIDGE, 
SaAME v. MIDDLETON (1883), 48 J. P. 71, D. O. 
Annotations :—Consd. Lambert v. Rowe, (91d) 1K. B. 88. 


Refd. Jenkins v. Thomas (1910), 104 L. 
364. Sale by sample—To shopkeeper on 


market day.|—-BRECON CORPN. v. EDWARDS, No. 
805, ante. 





-.|—See, generally, Nos. 204-209, ante. 


SuB-sHcT. 3.—EXPOSURE FOR SALE. 

tis Markets & Fairs Clauses Act, 1847 (c. 14), 
8. 13. 

365. What amounts to—Exposing stallion to 
view—Toll imposed by local Act.|—A market Act 
enacted that no person should sell or expose to 
sale in a certain district, except in the market 

lace, any provisions or other goods mentioned 
in schedule F. Schedule F., amongst other things, 
contained this item ; ‘‘ For every stallion exposed 
to view, one shilling’? :—-Held: the sect. of the 
statute did not incorporate those words of 
Schedule F., so as to make it an offence to expose 
to view a stallion within the district, for the sect. 
applied only to ‘‘exposing to sale.’—LUKE v. 
CHARLES (1861), 25 J. P. 148. 

866. —— Delivery to regular customer— 
Bread.J]—A baker living outside the limits of a 
borough, who in a mutual course of dealing, 
delivers bread to his customers within the borou 
from a cart three days in the week, is not guilty 
of the offence of exposing for sale an article in 
respect of which tolls are authorised to be taken 
within prescribed limits —WHITE v. YEOVIL 
CoRPN. (1892), 61 L. J. M. C. 2138, D. C. 

Compare No. 858, ante. 


367. Offer to regular customer—Course of 
dealing.|—B., residing out of the limits of a local 





; market, used to send butter to a customer [a re- 


tailer] within the limits of the market on a course 
of dealing, whereby the latter took as much as he 
pleased at the price, fixed, by B.:—Held: this 
was not a selling or exposing to sale by B. within 
the limits of the market, so as to make him liable 
to the penalty under Markets & Fairs Clauses 
Act, 1847 (c. 14), 8. 13.—Harr v. BOUCHER (1862), 
26 J. P. 216. 

368. .|—Pltfs. were authorised by 
a local Act to collect a toll ‘‘ for every cart use 
by any person for exposing or in which shall be 
exposed for sale any, article,”’ etc. An aerated 
water dealer was in the habit of sending round a 
cart loaded with aerated waters to the houses of 
his customers. The man in charge of the cart 
entered the house of the customer, tdok his order, 
& there & then delivered from the cart the goods 
ordered :—Held: the goods were not exposed for 
sale within the meaning of the local Act, & no toll 
was therefore chargeable in respect of the cart.— 
NEWTON-IN-MAKERFIELD URBAN Counor. v. LYON 
(1900), 69 L. J. Q. B. 280; 81 L. T. 756; 48 W. BR. 
222; 44 Sol. Jo. 176, D. © 











“sca iaROMd, ESET NRG yt, Baten, LO ad, Join ws Miomas GOO, § Ec Bat 
BURN eR Sie ee page cea as ae eee ES 869. ——.]—By a bye-law of the borough 
D., ‘‘ every person or persons who shall hawk or 

limits,""—NEwTownarps Town Comrs, ¥. ——.}—GRACEY v. BANBRIDGE PART VII, SECT. 2, SUB-SECT. 38 
(1877), LR 11 ©. L, Unpan Disraicr Counc, [1905] 2 4, What papa to.}-—-WREBER ¢ 

. R. 209.—IR, Apams (1869), 1, R. 50, L. 146,-—IR. 


Part VII.—Distrursance. 


expose about the town for sale’ certain articles 
should pay atoll. Resp., who was in the employ 
of a manufacturer of mineral waters at R., brought 
into the borough of D. a van laden with mineral 
waters. He called at the houses & shops of regular 
customers to sell & deliver to them any mineral 
waters they might require. The goods were not 
cried in the streets, & no effort was made to 
attract casual customers :—Held: resp. had not 
hawked or expored about the town for sale the 
mineral waters, within the meaning of the bye- 


Ww. 

I do not think we are assisted in the least by the 
definition in Hawkers Act, 1888 (c. 33) (Law- 
RENCE, J.).—PHILPOTT v. ALLRIGHT (1906), 94 
L. T. 540; 70 J. P. 287; 41L.G. BR. 1013; 21 
Cox, C. CO. 128, D. C, 


SUB-SECT. 4.—ARTICLES UPON WHICH TOLL 
IMPOSED. 
tM Markets & Jairs Clauses Act, 1847 (c. 14), 
8. 13. 
870. Article—Horse.] — LLANDAFF & CANTON 
DisTRIct MARKET Co. v. LYNDON, No, 380, post. 

371. ‘* Article, commodity or thing ’’—Coal.|— 
A local Act imposed a penalty upon any person 
selling or exposing for sale out of the market place 
any article in respect of the sale or exposure for 
sale whereof in the market place a licence was 
required, & amongst the articles for the sale of 
which a licence was so required was ‘‘ every cart- 
load of hay, straw, grass, vetches, or other article, 
commodity, or thing, exposed for public sale, if 
drawn by one horse :—Held: coal does not come 
within the words in this clause ‘‘ other article, 
commodity, or thing,’”’ & a person selling or ex- 
posing coal for sale outside the market place does 
not require a licence.—JOHNSON v. ATKINSON 

(1909), 101 L. T. 687; 73 J.P. 510; 7L.G. BR. 
1134, D.C. 

372. “Marketable commodity ’’—Gingerade.|]— 
A local improvement Act prohibited persons sell- 
ing elsewhere than in the market any meat, fish, 
vegetable, fruit, butter, cheese, or other market- 
able commodities, goods, wares, or merchandise. 
M., a servant of the manufacturer, sold gingerade 
in bottles from a waggon elsewhere than in the 
market :—Held: gingerade did not come within 
the description of marketable commodities men- 
tioned in such enactment.—MORGAN v. KINGDON 
(1875), 39 J. P. 471. 

378. ‘* Provisions ’’ — Potatoes.}] — The T. 
Market Act prohibited the selling within certain 
limits of the market corn, grain, meat, fish, poultry, 
or other provisions, or any bulls, sheep, swine, or 
other live cattle which are usually sold in public 
markets :—Held: a shopkeeper selling potatoes 
came within the statute, these being ‘‘ provisions,”’ 
& also ‘‘ usually sold within market.’’—-SHEPHERD 
v. FOLLAND (1884), 49 J. P. 165, D. C. 

874. Toll not payable on article—Toll on stall— 
Sale from door to door.]|—Markets & Fairs Clauses 
Act, 1847 (c. 14), 5s. 13 enacts that, ‘‘ after the 
market place is open for public use, every person, 
other than a licensed hawker who shall sell or 
expose for sale in any place within the prescribed 
limits, except in his own dwellin a aie or shop, 
any articles in respect of which is s are by the 
special Act authorised to be taken in the market,” 
8 forfeit 40s. A local Act enacted that “‘ the 
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local board & their lessees may from time to time 
demand & take from any  atoees occupying or 
using any shop, stall, stand, bench, or ground 
a in any market place for the time being under 
the management of the local board, & used as a 
pe market, such tolls as the local board or 
heir lessees from time to time appoint, not ex- 
ceeding the several tolls specified in the schedule 
A. to the Act annexed: ’’ & the schedule in terma 
imposed the ‘toll’? on the occupier of “ every 
shop, stall, or ground space”’’ in the market, & 
not upon the commodities sold or exposed for sale 
there :—Held: (1) a person who sold fruit & fish 
which are marketable articles, from door to door 
within the prescribed limits, did not thereby 
become liable to the penalty imposed by sect. 13 
of the general Act; (2) the ‘“ prescribed limits ’”’ 
meant the limits to which the local Act applied, 
viz. the boundaries of the borough.—CASWELL 
v. COOK (1862), 11 C. B. N. S. 687; 27 J. P. 183; 
142 BE. R. 945; sub nom. CASSWELL v. Cook, 31 
L. J. M. C. 185. 


Annotation :—As to (1) Consd. Jenkins v. Thomas (1910), 
104 L. T. 74. 


875. ——- Toll on cart—-Whether sale subject 
to toll.|—By a table of tolls of a certain market 
there was to be a toll “ for every cart containing 
milk, fish or other goods, provisions, marketable 
commodities, or orticles, 6d.’’ Resp. sold milk 
from a cart within the prescribed limits, & was 
summoned under Markets & Fairs Clauses Act, 
1847 (c. 14), s. 138 which was incorporated in the 
local Act, for unlawfully selling within the pre- 
scribed limits, milk in respect of which toll was 
duly authorised to be taken in the market :— 
Held: the toll was a toll on every cart containin 
milk & not on the sale of milk, & resp. could no 
be convicted for unlawfully selling milk withn 
the prescribed limits.— JENKINS v. THomas (1910), 
104 L. T. 74; 755. P. 87; 9 L. G. R. 321, D. C. 

376. Unauthorised sale by agent—Liability of 
principal.|—By a market Act it was provided : 
‘For preventing any encroachments .. . on the 


gaid market, be it further enacted ... that it 
shall not be lawful . . . to vend or expose to sale 
any ...meat..-.in any shop... & every 


person who shall so vend or expose to sale’ such 
meat on conviction shall forfeit £5 to be recovered 
by distress, & in default of distress imprisonment 
could be inflicted. Resp., who had only a pork 
licence for his shop, brought some sheep carcases 
to such shop for storage, intending to remove them 
to his stall in the market next morning. His 
wife, contrary to his instructions, & without his 
knowledge or authority express or implied, sold 
some of the mutton to a customer at the shop :— 
Held: resp. was not liable to the penalty.— WAKE 
v. Dyer (1911), 104 L. T. 448; 75 J. P. 210; 9 
L. G. R. 348 3; 22 Cox, C. C. 418, D. 0. 
Annotation :—Refd. Public Prosecutions Director v, Wit- 
kowski (1911), 104 L. T. 453. 

See, generally, CRrmINAL LAw, Vol. XIV., pp. 40 
et seq. 


SuB-SECT, 5.—-EXEMPTIONS. 
A. Sales in Shops or Dwelling-Place. 
ace Markets & Fairs Clauses Act, 1847 (ca. 14), 
8. 18. 
377. What court may consider.}—-Upon an in- 
formation, under Markets & Fairs Clauses Act, 
1847 (c. 14), s. 18, the justices of W. decided that 
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556 
Sect. 2.—Statutory protection: Sub-sect. 6, A. & B.] 


a certain structure was not a ‘‘ shop ’’ within the 
meaning of the sect., because: (a) It was not of 
a stable & substantial character ; (b) It was merely 
a stall, altered to evade this Act; (c) Though 
it was possible for a customer to go inside to pur- 
chase, yet, from its size & arrangement, it was 
obviously intended that the seller should stand 
inside, & the buyer outside. (d) It did not afford 
protection from rain, & goods could not be safely 
left there at night:—Held: though no one of 
these reasons was singly conclusive, yet the jus- 
tices rightly considered them as material 
elements in the case, & the terms for which the 
premises were let was also an element to be con- 
sidered. Semble: the word ‘‘shop’’ means a 
place fit, not only for the sale, but also for the 
storing of articles, according to the nature of the 
business there carried on; but where, from such 
a cause as the perishable nature of the articles, 
room for storing is not required, this definition 
does not hold.—PorE v. WHALLEY (1865), 6 B. & 
S. 303; 5 New Rep. 323; 34 L. J. M. C. 76; 11 
L. T. 769; 29 J. P. 184; 11 Jur. N.S. 444; 183 
W. R. 402; 122 E. R. 1208. 


Annotations :—Apld. G. E. Ry. v. Goldsmid (1884), 9 AnD. 
Cas. 927; Haynes v. Ford, {1911] 2 Ch. 237. Refd. 
Fearon v. Mitchell (1872), L. R. 7 Q. B. 690; Manchester 
ees v. syns (1882), 47 L. T. 677; Pike v. Jones 
(1922), 128 L. T. 373. 


878. Sale must be completed in house.}] — 
BROWNE v. SKINNER (1871), 35 J. P. Jo. 100. 

379. Shop must be adapted for & used for 
rr a of goods.|—Pore v. WHALLEY, No. 377, 
ante. 

See, also, No. 384, post. 

880. Yard attached to dwelling-house of another 
person.}|—A local Act enacted that every person 
who ‘‘ shall sell or expose for sale, at any place 
within the limits of the Act, other than in his own 
dwelling-house, or in any shop attached to & being 
part of any dwelling-house, any article in respect 
of which tolls are by this act authorised to be 
taken,” shall forfeit & pay any sum not exceeding 
40s. By a schedule to the Act a toll was imposed 
on horses :—Held: (1) a horse was an “‘ article ”’ 
within the above sect. ; (2) a sale by auction of 
horses by A., a licensed auctioneer, in a yard 
attached to the dwelling-house of B., within the 
district, was an offence against the Act.—LLAN- 
DAFF & CANTON District Market Co. v. LYNDON 
(1860), 8 C. B. N.S. 515; 30 L. J. M. ©. 105; 2 
L. T. 771; 25 J. P. 295; 6 Jur. N.S. 13844; 8 
W. R. 693; 141 E. R. 1267. 

381. Shop attached to dwelling-house of another 
person.|—WILTSHIRE v. WILLETT, No. 392, post. 

882. Vessel moored to side of wharf.]—A local 
Act enacted that ‘‘ every person who shall sell or 
expose for sale at any place within the limits of 
this Act, other than in any existing market place, 
or the market house & market places to be estab- 
lished under this Act, or in his own dwelling- 
house, or in any shop attached to & being part of 
any dwelling-house any article in respect of which 
tolls are by this Act authorised to be taken, other 
than eggs, butter, & fruit, shall forfeit 40s.” :-— 
Heid: a vessel moored to a wharf on the old canal 
within the limits was not a “shop” within the 
exemption.—WILTSHIRE v. BAKER (1861), 11 
C. B. N. 8. 287; 811. J. M. CG. 10,n.3; 6 L. T. 
355; 10 W. R. 89; 142 KB. R. 787. 

883. Temporary stall.]—PorH v. WHALLEY, 
No. 877, ante. 

384, ——.|—Re 


- was the occupier of 
standing on vacant praia 


nd in the borough of Bolton. 


MARKETS AND Fairs, 


The stall was open for part of the day only, & resp. 
removed the unsold goods each evening when he 
closed the stall. Resp. was not the holder of a 
licence as hawker, auctioneer, or otherwise, & he was 
summoned for exposing cheese forsale on the stall 
without a licence contrary to a local Act, which 

rovided that ‘‘ every person, other than a licenced 
hawker or auctioneer, who shall sell or expose or 
offer for sale in any place in the borough, except 
in his own dwelling-house or shop, or in a place 
appointed by the corpn. a public market place, 
could marketable commodity, except fresh eggs, 
butter, & milk, shall for every such offence be liable 
to a penalty.’ The justices dismissed the infor- 
mation on the ground that resp. kept a ‘‘ shop ”’: 
—Held: as the object of the Act was to prevent 
the setting up of a market which would be a rival 
to the corpn. market, the stall was not a ‘* shop mt 
within the meaning of the Act, & the justices 
ought to have convicted resp.—PIKE v. JONES 
(1922), 128 L. T. 373; 87 5. P. 86; 20 L.G. Rh. 
798; 27 Cox, C. C. 370, D. C. 

385. Shed adjoining & fixed to house.|—By 
Markets & Fairs Clauses Act, 1847 (c. 14), s. 13, 
after the market place is open for public use, 
every person, other than a licenced hawker, who 
shall sell, or expose for sale, in any place within 
the prescribed limits, except in his own dwelling- 
place or shop, any articles in respect of which tolls 
are authorised to be taken in the market, is made 
liable to a penalty not exceeding 40s. Applt. 
was the tenant of a dwelling-house & shop & a 
piece of ground in front of the shop, in the town 
of B.; there was a wooden shed affixed to the 
house, & supported on wooden posts, which had 
been erected over the piece of ground for eighteen 
years, & previous to the erection of the shed stone 
flags had been built into & formed part of the 
house, which projected 3 feet from the house, & 
these flags helped to puppet the wooden shed. 
Applt. after a market had been opened for the town, 
pee potatoes & other vegetables for sale out- 
side his house & shop, upon the piece of ground 
& beneath the wooden shed, & was convicted by 
justices on an information charging that he had 
contravened the above sect. On a case stating 
the above facts :—Held: the facts showed that 
the shed was part of the applt.’s dwelling-place 
or shop, & the justices were wrong in convicting 
him.—ASHWORTH v. HEYWORTH (1869), L. HR. 4 
Q. B. 316; 10 B. & 8S. 300; 38 L.J. M. C. 91; 20 
L. T. 439; 33 J. P. 565; 17 W. R. 668. 
Annotations :—Refd. Wilson v. Cunliffe (1874), 29 L. T. 913; 

Manchester Corpn. v. Lyons (1882), 47 L. T. 677. 

386. Large hall separated from dwelling by 
yard.]|——FEARON v. MITCHELL, No. 39, ante. 

387. Pen behind inn.|—P. sold to dealers & 
others pigs in a pen within the yard at the back of 
the Swan Inn, being allowed to do so by the 
landlord. The place was within the limits of the 
local market, & the local Act prohibited all per- 
sons publicly exposi for sale animals, etc., 
except in, upon, or in front of the seller’s house, 
shop, or premises :—Held: there was an exposing 
for sale, & the pen was not a house, shop, or pre- 
mises within the meaning of the proviso.—PrErR- 
Kins v. ARBER (1873), 37 J. P. 406. 

. 888. Sale yard adjoining dwelling-house.|— 
Applt. was convicted under a local Act in s 
language to Marketa & Fairs Clauses Act, 1847 
(c. 14), s. 18, which prohibits a pon from se 
or exposing for sale within the ts of a marke 
articles for which tolls are authorised to be taken, 
except in his dwelling-place or shop. Applt. re- 
sided in a street within the limite, & occupied a 
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large yard adjoining his residence, in which were 

sheds & other eee for sale of cattle & sheep, 

& he exposed there for sale two hundred sheep. 

The entrance to the yard was from the street 

through double doors. After passing through the 

doors there is a place about 30 feet by 20 feet, 
covered in by beams & flooring. Applt. resided 
in a house, supported by pillars on either 
side of this piece the floor of his house forming 
the ceiling of this under space ; the yard extended 
further back without a ceiling, to about 158 feet 
from the doors. There were stairs from the dwell- 
ing-house down into the covered space, & this 
was the communication between the yard & sheds 

& the house :—Held: the yard & sheds were not 

the dwelling-place or shop of applt., & he was 

rightly convicted.—McCHOoLE v. DAviEs (1875), 1 

Q. B. D. 59; 45 L. J. M. ©. 30; 33 L. T. 502; 40 

J.P. 548; 24 W. R. 343. 

Annotations :—Reld, Wright v. Wallasey L. B. (1887), 18 
Q. B. D. 783; Clayton v. Le Roy, [1911] 2 K.B. 1031. 
8389. Skittle alley of inn hired for two days.]— 

By a local Act, which incorporated the provisions 

of the Markets & Fairs Clauses Act, 1847 (c. 14) 

se lr not licenced was 
enalty from selling or exposing for sale manu- 

actured goods ‘‘in any open place within the 


prohibited under a 


limits of the market, except in his own dwelling- | 


place or shop.”’ Resp. who had no licence, sold 
& exposed for sale manufactured goods in the 


skittle alley of an inn, rented for that purpose | 
from the landlord, & within the prescribed limits. | 
The alley was under cover & connected with the 


house ; the goods were ranged on a table near to 
which resp. stood :—Held: such place was an 
‘“open place’ & not a ‘‘ shop,” within the mean- 
ing of the local Act.—Hoopern v. KENSHOLE 
(1877), 2 Q. B. D. 127; 46 L. J. M. C. 160; 36 
L.T.111; 41 J. P. 182; 25 W. R. 368. 

Annotation :—Refd. Wright v. Wallascy L. B. (1857), 18 

Q. B. D. 783. 


390. Large wholesale warehouse—Used for sales 
on commission.|—The Southwark Borough market 
was founded by a local Act, & by an amending 
Act it was provided that if any poulterer, country 
chapman, victualler, gardencr, fruiterer, fish- 
seller, or any other person, should sell or expose 
for sale by way of hawking or otherwise any 
poultry, fish, fruit, herbs, oatmeal, or other victuals 
or provision whatsoever, in any private house, 
lane, alley, inn, warehouse, street, stall, common 
passage, or other place whatsoever, within 1,000 
yards of the market, but only in his own shop or 
oe or in the pupne market place, he should be 
liable to a penalty. In modern times the markct 
had become a fruit & vegetable market only, & 
the business carried on there was wholesale. A 
former salesman at the market obtained a lease 
of a large four storeyed building fronting the 
market. He used the ground floor for the sale of 
fruit & vegetables, the second & third floors for 
the storage of goods intended for immediate sale 
& for the ripening of bananas, & the fourth floor 
for domestic purposes. The business which he 
carried on on these premises was a wholesale 
business, & he sold goods on commission as well 
as goods of his own. In an action by the market 
authorities for an injunction to restrain him from 
carrying on this business :—Held: deft. was carry- 
ing on business in his own shop within the meaning 
of the Act & the action failed.— HAYNES v. ForRD. 
[1911] 2 Ch. 237; 80 L. J. Ch. 490; 104 L. T. 
696; 75 J.P.401; 27T. L. R. 416; 9. G. R. 
702, C. A. 


STC TaNY ~—Anid. Hailsham Cattle Market Co. v. Tolman, 


Ch. 1. 
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391. ** Immediately in front ’’ of shop, dwelling- 
house—Footpath between stall é& house.|—R. v. 
DURHAM MARKET Co. (1857), 29 L. T. O. S. 247; 
21 J. P. Jo. 452. 

392. Whether mode of sale materlal—Sale by 
auction.|—A local market Act imposed a penalty 
on ‘‘ every person who shall sell or expose for sale 
at any place within the limits of the Act, other 
than in an existing market place, etc., or in his own 
dwelling-house, or in any shop attached to & being 
part of any dwelling-house, any article in respect 
of which tolls are by the act authorised to be 
taken,” etc. Markets & Fairs Clauses Act, 1847 
(c. 14), incorporated in the local Act, except so 
far as it is expressly varied thereby, by sect. 13, 
imposes a penalty on any one ‘‘ who shall sell, 
etc., except in his own dwelling-house or shop,”’ 
& is therefore varied as above by the local Act. 
Resp. sold goods by auction in a room in a house 
which was not his own dwelling-house :—Held : 
he was within the exemption of the local Act, the 
evidence being that the room was a ‘“shop’”’; 
& it made no difference that the sale was a sale by 
auction. 

If it was a shop, the mode of selling therein 
cannot deprive it of the ordinary privilege attached 
to a shop (BYLES, J.).—WILTSHIRE v. WILLETT 


(1861), 11 €. B. N.S, 240; 31 1L.3.M.C. 83; 5 
L. T. 855; 26 J. P. 312; 10 W. R. 443; 142 
E. R. 788. 

Annotations :-— Clayton v. Le Roy, [1911] 2 K. B. 


Consd. 
1031. Refd. Hailsham Cattle Marke 


Co. v. Tolman, 
(1915) 1 Ch. 360. 


B. Sales on Premises in Occupation of Seller. 


398. Exemption acquired by prescription — 
Whether exemption extends to new premises—On 
removal of market.|—LONDON COoRPN. v. Low, 
No. 329. ante. 

394. Exemption by local Act—Sale by auctioneer 
in fleld.|—-RUTHERFORD v. STRAKER (1887), 42 
Ch. D. 85,n.; 58 L. J. Ch. 718,n.3; 60 L. T. 
756,n., D. C.3; subsequent proceedings, sub nom. 
ABERGAVENNY IMPROVEMENT CoMRs. v. STRAKER 
(1889), 42 Ch. D. 83. 


Annotation :—Refd. Hailsham Cattle Market Co. v. Tolman 
(1915), 113 L. T. 254. 
395. |—(1) The Comrs. of a town 








were by their Act incorporating the Markets & 
Fairs Clauses Act, 1847 (c. 14), empowered to set 
up a market and take tolls for articles sold therein. 
Sect. 47 of the local Act imposed tolls on all per- 
sons selling except on premises in their own 
occupation. Markets & Fairs Clauses Act, 1847 
(c. 14),s. 13, imposes penalties on all persons sell- 
ing except in their own dwellings or shops :— 
Held: an auctioneer holding sales on a field in 
his own occupation could not be sued for disturb- 
ance of the market, though apart from the special 
Act that mode of sale would have been a disturb- 
ance of an ancient market. 

(2) Where the privileges of a market have been 
enlarged by statute, the common law rights in 
respect of the market as an ancient market are 
gone, & its eed are those of a modern market, 
as conferred by the statutory provisions. Where, 
therefore, upon the construction of the statutes 
authorising & regulating a market, the owner of 
land adjoining the market was not liable either 
for tolls or penalties for holding a rival market 
upon that land :—Held: the owners of the statu 
peat market could not maintain an action for dis. 
turbance of their market by the adjoining owner 
but, on the other hand, must be restrained from 
interfering with his market by attempting to exact 
tolls from persons using the same. 
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(3) Qu.: whether, when the Acts regulating the 
statutory market give a remedy by distress in 
i of the tolls & penalties imposed by the Acts, 
but confer no express remedy for disturbances of 
the market, an action for disturbance will lie.— 
ABERGAVENNY IMPROVEMENT Comms. v. STRAKER 
(1889), 42 Ch. D. 83; 58 L. J. Ch. 717; 60 L. T. 
756; 38 W. R. 158. 


Annotation :-—As to (2) Consd. Hailsham Cattle Market Co. 
vw. Tolman (1915), 113 L. T. 254, 


396. Sale by auctioneer in building.j|— 
Pitf. co., which was incorporated under 25 & 26 
Vict. c. 89, was empowered by a private Act to 
hold a cattle market at a certain town on every 
alternate Wednesday throughout the year. In 
1914 deft. acquired land, & ibe the same 
within the limits over which pltf. co.’s rights 
extended, & he erected thereon buildings which 
were used for cattle & other animals, in respect 
of which tolls were payable when sold in plté. 
co.’s market & for selling purposes. Deft. held 
auction sales of such cattle & other animals every 
third Tuesday :—Held: the acts of deft. bein 
confined to excepted land—that was to say, lan 
belonging to him or in his occupation within the 
méaning of sect. 42 of the private Act—& the same 
being on days other than market days, pltfs. were 
not entitled to an injunction restraining him from 
establishing a market on such land.—HaAILsHamM 
CATTLE MARKET Co. v. TOLMAN, [1915] 2 Ch. 1; 
84 L. J. Ch. 607; 113 L. T. 254; 79 J. P. 420; 
a 7 L. R. 401; 59 Sol. Jo. 493; 13 L. G. R. 926, 
See, also, No. 392, ante. 

397. Sale by commission.]|—-HAayNzxs v. 
Forp, No. 390, ante. 


C. Sales by Hawkers and Pedlars. 
Sce Part XI, post. 








SEcT. 3.—REMEDIES. 
SUB-SECT. 1.—APART FROM STATUTE. 
398. Trespass—For wrongful collection of toll.) 
—DE CHAUNCE v. DE TWENGE & DE Ros (1337), 
Y. B. (Rolls Series) 11 Edw. 3, p. 38. 





399. Obstruction of persons frequenting 
market.|—-DENESHAM’S (ABBOT) CASE (1355), 
Y. B. 29 Edw. 3, fo. 18 B. 


Annotations :— Keble v. Hickeringell (1707), ‘ 
W. 273; Allen v. Flood, {1898} A. C, 1 eid 





400. Disturbance.|—DENT v. OLIVER, No. 
309, ante 
401. Proof of damage.]|—AsusBy v. 








WHITE, No. 317, ante. 

402. Evasion of toll—Goods sold out of 
marKet.|—BLAKEY v. DINSDALE, No. 299, ante. 

40 Sale by sample.) — Trewkzs- 
BURY OORPN. v. BRICKNELL, No. 297, ante. 
-\—BRECON OORPN. v. 





3. —— 





Son 








EDWARps, No. 805, ante. 


405. Seizure & sale of goods—Goods improperly 
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of taking bail from the offender to answer the 
charge.—R. v. RICHMOND (1722), 8 Mod. Rep. 
95; 88 H.R. 74. 

For tolls.|}—See Distruss, Vol. XVIII, 
pp. 426, 427. 

— As damage feasant.|—See Distress, Vol. 
XVIII., p. 443, Nos. 1808-1807. 

406. Injunction—To restrain rival market.|— 
Pltis. owned an ancient market, held weekly on 
Thursdays. Defts. put up stalls on a neighbour- 
ing close, & proposed to hold sales there on 
Mondays. An interlocutory injunction having 
been granted to restrain defts. from holding the 
sales & injuring pltfs.’ franchise :—Held: on the 
balance of convenience, as it would be difficult to 
assess the compensation on defts. succeeding at 
the trial if the injunction stood, while, if there 
were no injunction, pltfs. need suffer nothing if 
they succeeded, the injunction must be dissolved 
on defts. undertaking to keep an account.— 
ELWES v. PAYNE (1879), 12 Ch. D. 468; 48 L. J. 
Ch. 831; 41 L. T. 118; 28 W. R. 234, O. A. 
Annotations :—Reftd. Abergavenny Improvement Comrs. v. 

Straker (1889), 42 Ch. si 83; Hailsham Cattle Market 

Co. v. Tolman (1915), 113 L. T. 254; Morpeth Corpn. ». 


Northumberland Farmers’ Auction Mart Co., [1921] 2 
aren Mentd. Manchester Corpn. v. Lyons (1882), 47 


407. —— -|—GREAT EASTERN Ry. Co. v. 
GoOLDSMID, No. 18, ante. 
.}—WiLcox v. STEEL, No. 322, 








es 





ante. 

409. —— Toll-free market.|—-MoRPrETH 
CoRPN. v. NORTHUMBERLAND FARMERS’ AUCTION 
MaAnrtT Co., No. 316, ante. 

410. -—— Obstruction of persons frequenting 
market.|—HORNER v. WHITECHAPEL BOARD OF 
Works, No. 812, ante. 

411. Abatement of nuisance — Building 





@X=- 


ee public.|—THoMpson v. Gisson, No. 311, 
. ani. 


SUB-SECT. 2.—UNDER STATUTE. 


°412. Information for statutory penalty — By 
whom laid—Penalty made payable to market 
company.|—A co. was constituted, by a public 
statute, with authority to construct a market 
house, which was to be the only market house in 
T., & to demand tolls for certain goods sold there, 
& to let sheds, stalls, etc.,in the market. It was 
enacted that any one who, with certain exceptions, 
should sell, elsewhere than in the market, goods 
liable to such toll, should forfeit & pay to the co. 
any sum not exceeding 40s.:—Held: no con- 
viction could be made under this clause, unless 
upon information at the instance of the co.— 

though several clauses of the Act appeared to 
have in view the general convenience of the in- 
habitants of T.—R. v. Hicks (1855), 4 E. & B. 
6383; 3C. L. R. 883; 24L.J.M. 0. 94; 24 L.T. 
QO. 8. 252; 19 J. P. 515; 1 Jur. N. 8S. 654; 3 
W. R. 208; 119 EB. R. 232. 


Annotations :—Refd. Cole ». Coulton (1860), 24 J. P. 596; 
Anderson v. Hamlin (1896), 25 Q. B. D. 231. 


413. Association of retail dealers.|— 
An association of retail dealerf, many of whom 








nti : market.|—An attachment lies against deal in tollable articles in a place in which the 
& town c rads for at & selling goods brought Markets & Fairs Clauses Act, 1847 (c. 14), is applic- 
improperly into the market of the town, instead able under Public Health Act, 1876 (c. 55), 8. 187, 
PART VII, SECT. 3, SUB-SECT, 1, dealers were regularly frequent 406 ii ——— ——-.}--DURBAN CORPN: 
m2 7 In _ —To ret rain rival appets Held ; an in prefudice of e ep Ons (1908), 29 N. L. R. 726. 
shown to be interforing with apberis srowd be Sranted restraining reeps. — b. What plaint(tY must prove 
exclusiv ht of h market. Franchise to hold ket air—& 
folding "caret on Ota Z| Merem s Aamouaes Moe poem of (roel 


purchase of produce, In consequence os AF, 


-L. BR. 3 CONNORS {1 TT RS L. 191.— 


Part VIII.—ForFeriturE, Extinction, ABOLITION AND PROHIBITION. 


may, by their servant, take proceedings aa oy 
lieved within the mea of Public Healt 
A, 1876 (c. 55), 8. 253, for the recovery of penalties 
for selling tollable articles in that place contrary 
to Markets & Fairs Clauses Act, 1847 (c. 14), 
a 13.—Ross v. TAYLERSON (1898), 62 J. P. 181, 


os 

414. Effect of statute on non-statutory remedies 
—Statutory remedy of distress for toils—Whether 
trespass for disturbance Lies.| — ABERGAVENNY 
IMPROVEMENT ComRs. v. STRAKER, No. 395, ante. 

415, ——— Summary remedy given before special 
tribunal — Equitable remedies not excluded.|— 
Where an ancient market is regulated by an Act 
of Parliament, an action at law will lie for dis- 
turbance of the market, notwithstanding pro- 
visions giving a summary remedy before a special 
tribunal. But the remedy formerly administered 
by the Ct. of Ch. by injunction was more extensive 
than any common law remedy, & may be invoked 
to prevent an invasion of proprietary rights, 
whether newly created or merely confirmed by 
statute, unless the statute expressly or by a neces- 
sary implication excludes that remedy, & the ct. 
will not infer this intention from a provision for 
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the purpose of protecting the right.—STEVENS v. 

CHOWN, STEVENS v. CLARK, [1901] 1 Ch. 894; 70 

L. J. Ch. 571; 84 L. T. 706; 65 J. P. 470; 49 

W. R. 460; 17 T. L. R. 3138. 

Annotations :—Consd. Fraser v. Fear (1912), 107 L. T. 423. 
Refd. Yorkshire Minera’ Assoon. v. Howden, (1905] A. C. 


256. Mentd. A.-G. v. De Winton, [19086] 2 Ch. 106; 
Panagotis v. S.S. Pontiac, [1912] 1 K. B. 74. 


Compare Nos. 342, 343, ante. 


416. Loss of remedy——Whether by condonation 
—Toll accepted after first refusal to pay.|—Resp., 
at nine o’clock in the morning, sold certain market- 
able vegetables, he not having a licence, nor having 
previously paid the market tolls, & upon being 
required to pay the same, he refused, At seven 
o’clock in the evening of the same day he paid the 
toll, & was afterwards summoned for the offence 
of selling these goods without having a licence 
or having paid the toll; & at the hearing, the 
justices being of opinion that by the subsequent 
payment of the toll the offence was condoned, they 
dismissed the information :—Held: the justices 
were wrong, & the offence was one which could 
not be condoned.--CARTER v. PARKHOUSE (1870), 
22 L. T. 788; 34 J. P. 438. 


Part VIII.—Forfeiture, Extinction, Abolition and Prohibition. 


Secr. 1.—FORFEITURE AND OUSTER. 
SUB-SECT. 1.—GROUNDS OF FORFEITURE, 


417. Holding on unauthorised day—-Market.|— 
ANON, (1348), Y. B. 22 Lib. Ass. fo. 93, pl. 34; 
15 Vin. Abr. 246. 

Annotations :—Mentd. Novil’s Case (1605), 7 Co.Rep. 33a; 

Shrewsbury’s Case (1610), 9 Co. Rep. 46 b. 

418. Fair.}— NEwcastLE (DUKE) v. 
WORKSOP URBAN COUNCIL, No. 176, ante. 

419. Holding on additional day — Fair.) — 
ANON. (1348), Y. B. 22 Lib. Ass. fo. 98, pl. 34; 
16 Vin. Abr. 248. 

Annotations :—Mentd. Nevil’s Case (1605), 7 Co. Rep. 33a; 

Shrewsbury’s Case (1610), 9 Co. Rep. 46 b. 

420. Market.|—A.-G. v. No. 
45, ante. 

421. Non-appearance to writ of quo warranto— 
Questioning right to market.)—ANOoN. (1475), 
Y. B. 15 Edw. 4, fo. 6, pl. 12. 

422. Non-user.}— The non-user of fairs, 
markets, or courts, is a cause of forfeiture, for the 
subjects have an interest in their being held.— 
LEICESTER FoREsT CasE (1607), Cro. Jac. 155; 
79 H.R. 135. 


Annotations :—Mentd. Grammer v. Watson (1685), 1 Lut. 


74; Malvern Hills Conservators v. Whitmore (1909), 
100 L. T. 841. 


428. Neglect to take toll—Toll may be forfeit 
without market.)——-R. v. MAIDENHEAD CORPN. 
(1620), aoe: 76; cited in 2 Show. at p. 265; 81 








HORNER, 


‘—Refd. Northampton Corpn. v. Ward (1745), 
1 Wils, 107; Stamford Corpn. v. Pawlett ew) 1 Cr. 
J.67; Wright v. Bruister (1832), 3 L.J. K. B. 6; Lock- 
wood v. Wood (1841), 8 B 


Lawrence v. Hitch 
Hio03} L.R. 8 


. 313 
sor ine ; on : ES chadtaaer ed pte Mel Cc. 
- . en eymou rpn. v. Nugen 
1865), 6 B. & 8. 22. ure Y 


424. Failure to carry out obligation of grant— 


Failure to provide sufficient accommodation.}|— 

Re ISLINGTON MarKeEtT BI, No. 352, ante. 

425. ——.|—A franchise right to a market or 
fair with the tolls belonging thereto, imports a 
holding by the owner of the right under the Crown, 
either upon foot of an extent charter or by pre- 
scription which assumes the former existence of 
such a charter, & such a right of market is in its 
very nature an exclusive ‘right, & one which 
imports not merely a title in the grantee to enjoy 
the benefits conferred upon him by the grant under 
which he claims title, but also a correlative obliga- 
tion to provide proper accommodation for the 
market, & for its due regulation, & the grant is 
held by the grantee subject to an implied liability 
to its being recalled by the Crown, by proceedings 
by sci. fa., in case of his failure to properly dis- 
charge its accompanying obligations. But if 
after such a grant has been made by the Crown 
the three estates, which conjointly constitute 
Parliament, step in, whether on the solicitation 
of the grantee or otherwise, & by their joint act 
create the same rights or larger or different rights 
of the same nature & character in favour of the 

antee, it seems to me that of necessity these 

arliamentary rights, emanating as they do from 

& paramount authority, must supersede those 

which the grantee was previously holding from 

the Crown alone, & that after the passing of such 
an Act there can be no continuing tenure by the 
grantee under his original title, nor a continuance 
of his prior accountability on foot thereof to the 

Crown (Livre, V.-C.).—MANCHESTER CORPN. v. 

PEVERLEY (1876), 22 Ch. D. 294, n. 

Annotations :—Apld. Manchester Corpn. v. Lyons (1882), 
22 Ch. D. 287. Consd. Taylor v. New Windsor Corpn., 
(1898) 1 Q. B. 186. Refd. London Oorpp. v. Low (1879), 
49 L. 2 Q. B. 144; G. KB. Ry. v. Goldsmid (1884), 9 App. 





PART VIII. SECT. 1, SUB-SECT. 1. 


6. Wateer of forfetture.}—A forfeiture may be waived by the Crown, & such waiver may be proved by the continued 
acceptance of Crown rent.—MIDLETON (LORD) v. POWER (1886), 19 L. R. In. 1.—IR. 
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Sect. 1.—Forfeiture and ouster: Sub-sect. 2. Sects. 
2&3. Part IX. Sect. 1: Sub-sects. wee 
B.,C.,D., BE. & F.; sub-sects. 8&é4,A .(a).) 


SuB-sEcT. 2.-——EFFECT OF FORFEITURE. 


426. Market or fair not extinguished.} — 
HEDDEY v. WELHOUSE, No. 177, a 


SrecT. 2.—EXTINCTION. 
Market held under charter—By repeal of charter 
—On scire facias.|—See CROWN PRACTICE, Vol. 
XVI., p. 246, Nos. 435, 436. 


MARKETS AND Fairs. 


427. ——— Granted with consent of Parliament 
By Act of Parliament.]—e IsLINGTON MARKET 
Brix, No. 352, ante. 

Statutory right superseding existing franchise.|— 
See Nos. 33-35, ante. 


Sect. 8.—STATUTORY POWERS OF ABOLI- 
TION OR PROHIBITION. 
Abolition.|—See Fairs Act, 1871 (c. 12); Local 
Government Act, 1894 (c. 73), 8. 27. 
Prohibition ]—See Diseases of ‘Animals Act, 
1894 (c. 57), 8. 22 (xix). 


Part IX.—Sale in Market Overt. 


Sect. 1.—ACQUISITION OF TITLE BY 
BUYER. 


SUB-SECT. ]1.—IN GENERAL. 
See Sale of Goods Act, 189% (c. 71), 8. 22 (1). 





428. Common law rule.J|—ANoN. (1456), No. 
453, post. 

429. -|—The property of goods stolen is 
changed by a bona purchase of them in market 


overt for a valuable consideration.—DAVILLER v 
HERRING (1720), 11 Mod. Rep. 319; 8&8 HE. R. 
1063. 





430. .|—-By a purchase in market overt 
the title obtained, is good against all the world. 
—CuNDY v. LINDSAY (1878), 38 App. Cas. 459; 
38 L. T. 573; 42 J. P. 483, 26 W. R. 406; 14 
Cox, C. C. 93; sub nom. LINDSAY & Co. v. CUNDY, 
47 L. J. Q. B. 481, H. L. ; affg. (1877), 2 Q. B. D, 
96, C. A.;3 revag. (1876), 1 Q. B. D. 348. 
Annotations :-—Refd. Bentley os ve Vilmont (1887), 12 App. 

; Henderson v (1895) 1 . B. 
Re Reed, Ez p. Hamett ( agTé), 3 Ch. NP. ines 
Attenborou h v. St. Katharine’s Dock Co. hae 2° 
Cc. P. D. 45 Moyce v ey oes 4Q. B. : 
Babcock v. Lawson (1879), 4 QB D, 394 ; R. v. ‘Conte 
Criminal Court JJ. 1886), 18 B. D. 31 Kings 
Norton Metal Co. v e, Meret, Same v. ” Rober 
(1897), 14 T. L. R. ee Re International Soc. of Auc- 
tioneers & Valuers, Baillie’s Case (1898) a Ch. 110; 
G. W. Ry. ». London & County Ba Banking Co 901] A. C. 
414; Whitehorn v Davison, [ 911]1 K Bids: Phillips 
v Brooks, {1919) 2 K. B. 243; Folkes v. Pie {1923} 1 
ai 282 te -Bruce v. Commonwealth Trust (1925), 


SUB-sECT, 2.—CONDITIONS PRECEDENT. 
A. Place of Sale—Whether in Market Overt. 


431. General rule.}]—-(1) A sale by public 
auction at a horse repository out of the city of 
London, is not a sale in market overt. 


constituted market (JERVIS, C.J.).—LEE v. BAYES 
(1856), 18 C. B. 599; 25 L. J.C. P. 249; 27 L. T. 


O.S. 157; 20 J. P. 694; 2 Jur. N.S. 1093; 139 
1 E.R. 1504. 
Annotat Sibi :——Ag to (2) Refd. Hargreave v. eink, ieee) 
1Q. B. 25; Clayton v. Le Roy, [1911] 2 K. B. 


432. Open fair.|\—CoMyYNSs v. Bower. No. 79, 


nte. 

433. Horse repository.|—-LEE v. BAYEs, No, 431, 

ate. 

434. Modern statutory market.|—It is to be 
observed that though the sale from W. to pltf. 
took place in open market, it was admitted before 
us that the market having recently been established 
by the corpn. of Maidstone under a local Act, was 
not one in respect of which the protection arising 
from a sale in market overt would attach (Cock- 
BURN, C.J.).—MoyYcE v. NEWINGTON (1878), 4 
Q. B. D. 32; 48 L. J. Q. B. 125; 39 L. T. 535; 
43 J. P.191; 27 W. R. 319; 14 Cox, C. C. 182. 


Annotutions :—Refd. Penley Vilmont ae 12 b Br sed ie 
Ai Mentd Babcock v. Lawson (187%), 4 
. v. Central Criminal Court JJ. (1886), 55 ° T. 4 


435. Shop.|—HarRris v. SHAW, No. 459, sen 





436. —— Sale to shop-keeper.] — CRANE v. 
LONDON Dock Co., No. 444, post. 

437, —— Though in City of London.|— 
HARGREAVE v. SPINK, No. 472, post. 

438. —— Private showroom not included.}— 


HARGREAVE v. SPINK, No. 472, post. 
Where such goods usually sold.|—See Sub- 








sect. 2, ., post. 
- Custom of the City of London.]|— See Sub- 
sect. 4, A., 


post 
See, also, Sub-sect. 2, C., post. 


B. Time of Sale. 
439. Must be at convenient time.]—Sale in 


(2) [Market overt] is an open, public, & legally market overt must be at a convenient time.— 





PART VIII. SECT. 1, SUB-SECT. 2, 
d. Does not ahr Mapes 
gnc tke fo! anol Al tae id 
rinciple ae aee. the grant of a 
air or market remains unrepealed the 
default of finding proper accommodation 
neue public eres eeperetee point 
WwW as a ground an & Dew 
charter to another 273 0 hold a market 
within the common law distance, 
ap lies equally to other breaches of 
involving forfeiture of grant, such 
olding a fair or market on days 
other ipa those (ben) by the 
r.—M mae rOr ORD OWRR 
(1886), 19 L. R. I a ue? 


PART IX, SECT. 1, SUB-SECT. 1. 
428 i. Common lav rule. —A market 


Government Act, 


they may have 
true owner.—W. 





the produce of 


154.— 


duly established by a municipal 
condi under & b 


428 iil. ——.}—A bond 
at' a public market of stolen property 





fs entitled to retain such pro 
against the true owner until] the 
repays him oe purchase 


virtue of Local aed 


874, 6. 451, is a 


market overt, so that the properly RETIEF v. HAMERSBACH abso a 1 
in chattels sold therein passer, thou 

been stolen from the 
ARD v. STEPHENS (1886), 
12 V. L. R. 378.—AUS, 


428 il. ---The town of Saint 
John’s is a market. overt, & therefore 
the lien of the eupplying merchant upon 

@ voyage is divested 
by a bond fide sale of such produce in 
Saint John’s.—Bainz, JOHNSTON & 
Co. ¥. SEE BERS (1819), 1 Nfld. L. BR. 


8. ALR R. 171.—8. AF. 


JANTJE v. PRETORIUS 
. 65.—8. AF. 


—, 


428 iv 
(1889), 3 S. A. 


PART IX. SECT. 1, SUB-SECT. 2.—A. 


4841. Modern statutory market. }— 
The protection attendant upon a sale 
in market overt is not confined to 
ancient markets created by charter 
or prescription, but extends to modern 
markets established under powers 
conferred by Act of Parliiament.— 
GANBy v. aD wipGe (1876), I, R. 10 


fide purchaser 


Part [X.—SaLeE IN MARKET OVERT. 


Burcu v. Scory (1699), 12 Mod. Rep. 300; 88 
). R. 1841, 
C. Sale must be Open. 

440. General rule.|—CLIFTON v. CHANCELLOR 
(1600), Moore, K. B. 624; 72 BH. R. 800. 

Annotation :—Refd. Hartop v. Hoare (1744), 3 Atk. 44. 

441. 
62; 124 BH. R. 344. 

442, Goods must be exposed for sale.|—-MARKET- 
OvERT Cask, No. 458, pos 

4.43. JA sale in market overt by covin 
shall not bind the property of a stranger, etc.— 
Sprat & HEaAt’s Case (1602), 13 Co. Rep. 23; 
77 WH. R. 1434. 

4.44, Sale by sample.|—-(1) A sale of 
goods by sample in the City of London in a shop 
where such goods are usually sold, is not a sale 
in market overt, & will not vest in the buyer as 
against the true owner, the property in stolen 
goods subsequently delivered to the buyer under 
the contract of sale, & which were not in the shop 
at the time of the making of the contract. 

(2) In order to constitute a sale in market 
overt, all the incidents of the sale, from the 
inception to the completion thereof, must take 
pence in the market overt, whilst the goods are 
there 

(3) Qu. : whether a sale in the shop of the vendee 
can be a sale in market overt. 

(4) Qu. : whether a purchase of goods made in 
a market, by a shopkeeper, of goods brought to 
his shop is so entitled.—CRANE v. LONDON Dock 
Co. (1864), 5 B. & S. 318; 4 New Rep. 94; 33 
L, J. Q. B. 224; 10 L, T. 372 ; 28 J.P. 565 ; 10 
Jur. N.S. 984 ; 12 Ww. R. 7453 122 EB. R. 847. 
saat allt nee to (1) Refd. Clayton v. Le Roy, {1911] 2 


31. 48 to (4) Consd. Hargreave v. Spink, [1892 
1Q. B. 25. , 


445, ——~ Sale in showroom over shop.]— 
HARGREAVE v, SPINK, No. 472, post. 











D. Completion of Sale in Market. 


446. General rule.|—CRANE v. LONDON Dock 
Co., No. 444, ante. 


E. Nature of Goods Sold. 
447. Goods usually sold in shop.!—MarkKeEtT- 
OVERT Cask, No. 458, post. 
448. ——.]—CLIFTON v. CHANCELLOR (1600), 
Moore, K. B. 624; 72 H. R. 800. 
Annotation :—Refd. Hartop v. Hoare (1744), 3 Atk. 44. 





449. ——-.|—PANTON v. Hiasset (1629), Het. 
62; 124 H.R. 344. 

450. J—CRANE v. LONDON Dock Co., No. 
444, ante. 


F. Payment of Toll. 


451. Whether necessary—Onus of proving 
necessity for toll.|—Comyns v. Boyer, No. 79, 
be a good sale in 


ante. 
452. -]—There 

5 toll was paid.—HODGES v, 

FRANKLIN (1628), Het. 49; 124 HK. R. 333. 





market ne though no 


SUB-SECT, 8.—GOODS BELONGING TO THE 
CROWN. 

453. General "maarket a man steal my goods 
& sell them in market overt, ay this sale the 
Bede Paes & I cannot take them after, 

rovided 1 do not come & claim them before the 
ale. but it is otherwise if a man steal the goods 
of the King & sell them in market overt, in Fapite 


—— = 


J|—Panton v. Hasseu (1629), Het. | 
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of this the King shall take them back when he will ; 
though there twenty sales one after another 
in market overt, yet the King shall always be said 
to be in possession.— ANON. (1456), Y. B. 35 Hen. 
6, fo. 28 B., Bx. Ch. 

Annotations —Mentd, Oo os pee 1 er bd 1; 
Bronton "(1847), 10 Q. B. 26: ed Fortord “iseoy, 8. & 


E. 

454, .|—A sale of [the King’s] goods by a 
stranger in market overt shall not alter the Drapery 
nor bind —WILLION v. BERKLEY (1562), 1 
Plowd. 223; 75 B. R. 339. 

Annotations -~-Mentd. Beran ) Case (1584), 3 Co. Rep. 
7a; adlers’ Case (1588), 4 Co. Rep. 54b; Strata 
Mercella’s Case (1591), 9 Co. Rep. 24 a iton Woods Case 
(1595), 1 Co. Rep. 26d; hndomon'a: Case (1597), 7 Co. 
Rep. 21a; Butt’s Case (1600), 7 Co. Rep. 23 & etna e. of 





Hoslesiastical Persons (1601), 5 Co. Rep. 14 4; 
Lo ile (1604), Cro. Jac. 50; Case of a Fine (1604), 7 
Co. Rep. 32a; Rutland’s Case (1605), 6 Co. Rep. 52 b; 
Prince’s ‘Case (1606), 8 Co. Rep. 1a; Calvin's Case (1609), 
7 hess Rep. la; Turnor’s (ase (1610), 8 Co. Hep tse 
vee Caso (i611), 9 Co. Rep. 77 b; Priddle & Na per’ 
Nase (1612), 11 Co. Rep. 8b; Seymor’s Case (161 
. Rep. 95 bd: Sutton’s P rospital Case (1612), a Co. Rep. 
23 a: Whistler’s Case (1613), 10 Co. Rep. fe & 5 dalen 
College, Cambridge Case (1615), 11 Co. Rep. 66 inch- 
combe ». Winchester (Bp. ) & Pulleston (1616), Hob. 165 ; : 
R. v. Hampden (1637), 3 State Tr. 826; Wiseman . 
Cotton (1663), 1 Keb. 505; R. v. Ponaes (Bp. ) te 
Show. 441; Bankers’ Case Netiee Skin. 601; Banbury 
_ Wood (1703), 1 Salk. 5; A.-G. v. Allgood (1743), Park. 
; R.v. Berkley & Bragge (1754), 1 Ken .80; Wolferstan 
- "Lincoln (Bp. y & Whitehead (1763), 2 ils. 1745 Doe d. 
Hayne v. Redfern (1810), 12 East, 96; Holloway v. 
Berkeley (1826), 6 B. & C. 235 Meath. (Bp. ’ v. Winchester 
(1836), 3 Bing. N. GC. 183; A.-G. v. Donaldson (1842), 10 
& W. 117; Crofts ». Middleton Cae B 8 De G. X 
ae 192: Rustomjee v. R. (1876), 1 Q. B. D. 487. 


455. ———.|—KNIGHT’s CASE (1588), as reported 
in Moore, K. B. 199, 205; 72 B. R. 530, 533. 


Annotations a rer R. v. Cotton (1751), Park. 112. 
Stukeley Butler (1615), H 168 ; 
rE rf Buist. 250; Beare * Civoodle , 

154; Field vw. Boethsby Matec: 2 Sid. 137; Ward ¥v. 

Everet (1699), 1 Ld. Raym. 422: Orby v. Mohun 1706), 
3 Rep. Ch. 102; A.-G. ». vAilgood (1743), Park. 1; Doe d. 

Hayne v. Redfern (1810), 12 East, 96; Twynam v. Pickard 
Oe 2B. & Ald. 105; Evans ¢. Robins Geter 11 L. ae 

211; "Dolacherois v. Delacherois (1864), 11 H. LL. Cas 

62; Hyde v. Warden (1877), 3 Ex. D. 72. 

456. .|—A sale in market overt shall not 
bind the King (Hopart, C.J.).—CoKE’s CAsE 
(1623), as reported in Godb. 289; 78 H. R. 169; 
sub nom. CooK’s CASE, 2 Roll. Rep. 204. 

Annotations :——Mentd. Sheffield v. Ratcliffe (1615), Hob. 334 ; 
A.-G, v. Sands (1669), 2 Freem. Ch. 129; Lo oro. v. Brooking 
(1671), 1 Vent, 188; Scot o. Bell (1672), 3 Keb, 82 ; 
Rt. ». Cotton (1751), Park. 112; R. v. Smith (1810), 
Wight. 34; R. v. Lambe (1827), ene 402; Giles 

Grover (1832), 9 Bing. 128; Ellis v. . (1851), 15 Tur, 

Ohi. 


10 


Mentd. 
Havergil v. Hare 
ey (1629), Cro. Car 





SuB-SECT. 4.—UNDER SPECIAL CUSTOM. 
A. Custom of the City of London. 
(a) In General. 
457. General rule.|—-LANTONY (PRIOR) v. 
(1472), Y. B. 12 Edw. 4, fo. 8, pl a 
eee 
6. 





Annotations :—Refd. KR. v. Maid 
Palm, 76; Sury . Pigot_ (1626). Pophy 1 


1468; Isaack v. Clark S615), 2 Bulst. 306; 

Broome (1764), 3 Burr 

458. J—(1) 1 nes be stolen & sold 
openly in a scrivener’s shop on market day, this 
shall not alter the property ; ; otherwise if it had 
been in a goldsmith’s ong 

(2) Every day except Sunday is a market-day 
in London. 

(8) If a sale be not in the shop, but in the 
warehouse or other place in the house, the property 
is not changed. 


(4) Every shop in London is a market overt for 
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Sect. Marcas rua cea of title by buyer: Sub-sect. 4, 
A, (a), (0), (c), (d), (e) & (f), & B.; sub-sects. 
5&6. Sects. 2 & 3.] 
such things only, which by the trade of the owner 
are put there for sale-—MARKET-OVERT CasE 
(1596), 5 Co. Rep. 883 b; 77 EB. R. 180; sub nom. 
WORCESTER’S (Bp.) CASE, Moore, K. B. 860; 
sub nom. PALMER v. WOLLEY, Cro, Eliz. 454; 
sub nom, ANON., Poph. 84; 1 And. 844. 


Annotations :—-.18 to (1) Folld. Clifton v. Chancellor (1600), 
Moore, K. B. 624. d. Dunlop v. Dalhousie (1830), 7 
Bli. N. 8. 422. 4s to (3) Refd, Hill v. Smith (1812) 
Taunt. 520; Wells v. es (1821), 4 B. & d. 559; 
Crane v. London Dock Co, (1864), 5 B. & 8. 313. Asto ( 
Fare aeoyS ink: [189 5 LO Bas; Cl Sone: Lewes 

argreave v. Spink, . B. 25; Clayton v. Le Roy 
2 K. B. 1031. Reld. Hartop v. Hoare sas 

a ae Generally, Mentd. R. v. Bosworth (1738), 

Ta. e 


459. -|\—By the custom of London every 
man’s shop is a market overt, & a bond fide sale 
therein of stolen goods without notice, divests 
the original owner of his property therein; aliter 
if the shop be not in London.—Harris v. SHAW 
(1736), Lee temp. Hard. 349; 95 H. R. 226. 
mee Wells rv. Abraham (1872), L. R. 7 


= 


Robe © we 





(b) What the City of London includes. 

460. Whether Strand included.|—Sale of goods 
in the Strand does not alter the property. 
Property not changed.—ANoN. (1701), 12 Mod. 
Rep. 521; 88 B. R. 1492. 

The borough.]—See No. 467, post. 


(c) Place of Sale. 

461. What constitutes a shop—Question of fact.] 
—-The custom of the City of London with regard 
to sales in market overt is that every open sale 
in a shop or sale in an open shop in the City of 
London of such goods as by the trade of the 
owner are put there for sale, is a sale in market 
overt ; & whether the premises in which goods are 
sold constitute a ‘‘shop’”’ within the meaning of 
the custom is a question of fact in each case. 

Pltf.’s watch was stolen & pledged with a pawn- 
broker, & was afterwards sold ag an unredeemed 
pledge by public auction YP Bie to pir ae at their 
City auction rooms on the first floor of a building 
in the City of London. It was bought by a 
bond fide purchaser, & was afterwards sent to 
deft., a jeweller, for examination, & deft. claimed 
to retain it for his customer who had sent it to 
him. In an action by pltf. for the return of the 
watch or its value & damages :—Held: upon the 
facts of the case, the City auction rooms were not 
a “shop” & the sale of the watch thereat was not 
a sale in market overt according to the custom, & 
did not divest pltf. of his property in the watch.— 
CLAYTON v. LE Roy, [1911] 2 K. B. 10381; 81 
L. J. K. B. 49; 104 L. T. 419; 75 J. P. 229; 27 
T. L. R. 206; reved. on other grounds, [1911] 2 
K, B, 1046, C. A. 

Arpt Co.'e Manta OTL ent Risin 
Obschestvo A. M. Luther #. Sagor, (1921f1K. B. 456.) 
462. Shop must be rap Br sale in market 

overt in London, ought to in a shop which is 

open to the street, & not in chambers or inward 
rooms, otherwise the propert 

(ANDERSON, C.J.).—ANON, (1587), Godb. 131; 

78 KE. R. 80. 

463. ——.|—CLIFTON v. CHANCELLOR (1600), 
Moore, K. B. 624; 72 B. R. 800. 
gaa heer pee v. Hoare (1743), 3 Atk. 44. 

+ —~—~ Need not be open to observation.|/— 

A sale within the City of London, in an o n shop, 


of goods usually dealt in there, is a sale in market 


is not altered ° 
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overt, though the premises are described in 
evidence ag a warehouse, & are not sufficiently 
open to the street for a person on the outside to 
see what passes within.—Lyons v. Dm Pass (1840), 
11 Ad. & EL 326; 90. & P. 68; 8 Per. & Dav. 
177; 9L. J. Q. B. 51; 4 Jur. 505; 113 H.R. 
439 ; sub nom. SCILLY v. Lyon, 4 J. P. 41. 

Annotations :-—Consd. Clayton v. Le Roy, [1911] 2 K. B. 

1031. Refd. Scattergood v. Silvester (1850), 15 L. T 

O. 8. 227; Hargreave v. Spink, [1892] 1 Q. B. 25. 

485. Sale not in shop but in other part of 
building—In warehouse.|—MarKET-OVERT CASE, 
No. 458, ante. 

466. In showroom over shop.] — Har 
GREAVE v. SpInK, No. 472, post. 

487. Sale on wharf.|—The owner of goods sends 
them to a wharf in the borough of Southwark 
where goods of the same sort are usually sold. 
The wharfinger, without any authority, sells them 
to a bond purchaser, who duly pays for them. 
This is not a sale in market overt to change the 
property & trover lies for the goods at the suit of 
the owner against the purchaser.—WILKINSON vw. 
KinG (1809), 2 Camp. 335, N. P. 


Annotations :—Reld. Clayton v. Le Roy, [1911] 2 K. B. 1031. 


Mentd. Pickering v. Busk (1812), 15 East, 38; Fenn v. 
Bittleston (1851), 7 Exch. 152; Cole.v. North Western 
Bank (1875), L. R. 10 C. P. 354. 


468. Sale in public auction room.]—CLAYTON 
v. LE Roy, No. 461, ante. 


(d) Nature of Goods Sold. 
469. Goods usually sold.|—MaRKET-OVERT CASE, 
No. 458, ante. 
470. -|—A shop in London is not a market 
overt, except for goods proper to its trade.— 
tor v. CHAMBERS (1605), Cro. Jac. 68; 








nad. Hartop v. Hoare (1743), 3 Atk. 44. 
v. Depass (1840), 4 Jur. 50 


ons ; 5. ‘: 
: 1 Q. B. 25. Moentd, Hartford 


Hargreave v. Spink, (1892 
v. Jones (1697), 2 Salk. 65 


(e) Sale to Shop-Keeper. 

471. Whether sale within the custom.}]—-CRANE 
v. LonDon Dock Co., No. 444, ante. 

472. ———.|—(1) Jewellery, stolen from pltf., 
was sold to defts., jewellers in the City of London. 
The sale took place in a showroom above defts.’ 
shop to which access could Saet be obtained by 
their special permission :—-Held: the sale was 
not a sale in market overt, & pltf. was. therefore 
entitled to recover back the jewellery from defts. 

(2) Semble: the doctrine as to sales in market 
overt in the City of London does not apply to a 
sale by a customer to a shopkeeper.— REAVE 
v. SPINK, [1892] 1 Q. B, 26; 61 L. J. Q. B. 318; 
65 L. T. 650; 40 W. R. 254; 8 T. L. KR, 18; 86 
Sol. Jo. 29. 


Annotation :—As to (1) Consd. Clayton v. Le Roy, [1911] 
K. B. 1031. 


(f) Pawning. 

473. Pawning not within the custom.) —A 
market overt cannot be for pawning, & the ct. 
cannot take notice of the custom of London unless 
it be found.— HARTOP v. HOARE (1743), 1 Wils. 8 ; 
8 Atk. 44; 2 Stra. 1187; 95 BH. R. 462. 


Annotations :-—Consd. Clayton v. Le Roy, (1911] 2 K. B. 
1031. Moentd. Mason v. Lickbarrow (1790), 1 Hy. Bl. 
357; Boyson v. Coles (1817), 6 M. & 8. 14; Wookey t. 
Pole (1820), 4 B. & Ald. 1; rndike v. Hunt, Browne v. 
Butter (1859), 82 L. T. O.'8. 348, 


See, generally, PAWNS & PLEDGES. 


B. Custom of Briatol. 
474. Existence of custom.]—CLIFTON v. CHAN 
CHLLOR (1600), Moore, K. B. 624; 72 H. R. 800. 
Annotation :-—~Retd. Hartop v. Hoare (1743), 8 Atk. 44. 


Part [X.—SALE 


SUB-SECT. 5.--SALE OF HORSES. 

475. Bona fide sale passes property.|—WIKES 
v. MoreFoots, No. 152, ante. 

476. -]—A bond fide purchaser of a horse 
from a person who had bought it, as the second 
ee aac knew, at a fair, without any evidence 

hat he knew it was obtained dishonestly although 
it had been purchased on credit, & not paid for :— 
Held: “entitled to maintain trover against the 
original owner for retaking it.—NoORTH v. JACKSON 
(1859), 2 F. & F. 198, N. P. 
Annotation :—Distd. Moran v. Pitt (1873), 21 W. RB. 525. 

477. —— Recovery on proof of theft—Issue of 
warrant against thief not sufficient.|\—-JosEPus v. 
ADkins, No. 156, ante. 

Statutory formalities.|\—See Part V., Sect. 2, 
sub-gect. 4, ante. 





Sus-secr. 6.—SaLE OF SHIPS. 

See, generally, SHIPPING. 

478. No market overt for ships.]—A ship is not 
like an ordinary chattel, which passes by delivery, 
& there is no market overt for ships.—HOOPER v. 
Goumm, McLELLAN v. Gumm (1867), 2 Ch. App. 
282; 36 L. J. Ch. 605; 16 L. T. 107; 15 W. R. 
464; 2 Mar. L.C. 481,L.C.&L. J. 

Annotation :—Mentd. Alcock v. Smith, [1892] 1 Ch. 238. 

Whether goods within the Sale of Goods Act, 
1893 (c. 71).|—-See SALE or Goops; SHIPPING. 


Sct. 2.—LIABILITY OF SELLER OF STOLEN 
GOODS. 


See, generally, TROVER. 

479. Resale before conviction—After notice of 
theft—Purchase in market overt.|—The owner of 
goods stolen, prosecuting the felon to conviction, 
cannot recover the value of them in trover from 
the person who purchased them in market overt, 
& sold them again before conviction, notwith- 
standing the owner gave him notice of the robbery 
while they were in his possession.—Horwoop v. 
SMITH (1788), 2 Term Rep. 750; 100 EB. R. 404. 


Annotations :—Digstd. Peer v. Hempbrey (1835), 2 Ad. & EI. 
495 nsd. Scattergood v. Sylvester aeey) 15 Q. B. 


506. Apld. Lindsay v. Cundy (1876), . B.D. 348. 
(See 3 App. Cas. 459.) Consd. Moyce v. Newington (1878), 
4 B. D. 32; Bentley v. Vilmont (1887), 12 App. Cars. 471. 


Reid. Featherstonlaugh v. Johnston (1818), 8 Taunt. 237 ; 
Gimson v. Woodfull (1825), 2 C. & P. 41; White v. Garden 
1851),10C.B.919; R.v. Stancliffe (1869), 11 Cox, C.C. 318; 
hichester v. Hill (1882), 52 L. J. Q. B. 160; BR. v. Central 
Criminal Court JJ. (1886), 55 lu. T. 486; Moss v. Hancock, 
. iB. Mentd. Higgons v. Burton (1857), 26 
G. W. Ry. v. London & County Banking 


. J. Ex. 342; 

Co., [1901] A. C. 414. 

480. —— Purchase not in market overt— 
Sale in market overt.|—Property feloniously taken 
from pltf. was sold by the felon to deft., who 
Lamia bond fide, but not in market overt. 

Itf. gave notice of the felony to deft., who 
afterwards sold the property in market overt; 
after which pltf. prosecuted the felon to conviction : 
—Held : pltf. might recover from deft. the value of 
the property in trover.—PEER v. HUMPHREY 
(1885), 2 Ad. & El. 495; 1 Har. & W. 28; 4 Nev. 
& M. K. B. 430; 4L. J. K. B. 100; 111 BE. R. 191. 


Annotations :--——Dbtd. Lee v. Bayes (1856), 18 C. B. 699. 
Refd. White v. Garden (1851), 10 C. B. 919 ; Scattergood 
v. Syivester (1860), 14 Jur. 977; Lindsay v, Cundy (1876), 


1qQ. B. D. 348; London & County B Co. v. London 
& Tiver Plate Bank (1387), 30 Q. B. D. 230. 


PART IX. SECT. 1, SUB-SECT. 5. 





’.}—<A salesmaster, who in market 
ards 
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481. Conversion after conviction.|—-ScATTER- 
GOoD v. SYLVESTER, No. 485, post. 


Sect. 3.—REVESTING OF PROPERTY ON 
THIEF’S CONVICTION. 
See, generally, CRIMINAL Law, Vol. XV., pp. 617 


seq. 
482. Restitution of proceeds of sale to owner.|— 
Haris’s CASE (1608), Noy, 128; 74 H. R. 1092. 


Annotations :—Consd. RR. v. Central Criminal Court JJ. 
(1886), 17 Q. B. D. 598. Refd. Golightly v. Reynolds 
(1772), Lofft, 88. 


483. Restitution of stolen property to sea i 
If the owner of stolen goods prosecutes the felon 
to conviction he shall have restitution, notwith- 
standing a sale in market overt.—Smarr’s CASE 
(1678), Freem. K. B. 460; 89 EB. R. 344. 

484, .|—BuRGES v. CONEY (1697), Trem. 
P. O. 315. 
Annotation :—Refd. R. v. Macklin (1850), 15 J. P. 518. 

485. .|—-Goods which have been stolen 
may be recovered in trover from the purchaser 
of them in market overt, upon a conversion by 
him subsequent to the conviction of the felon, 
without any further order for restitution having 
been made; for the effect of 7 & 8 Geo. 4, c. 29, 
s. 57, is to revest the property in stolen goods in 
the original owner upon conviction of the felon.— 
SCATTERGOOD v. SYLVESTER (1850), 15 Q. B. 506 ; 
19 L. J. Q. B, 447; 15 L. T.O.S, 227 ; 14 Jur. 977 ; 
14 J.P. Jo. 351; 117 B. R. 551. 











Annotations :—Consd. Nickling v. Heaps (1870), 21 L. T. 
754; Chichester v. Hill (1882), 52 Ly. Q. B. 160. Apld. 
Vilmont v. Bentley (1886), 18 Q. B. D. 322. Refd. R. v. 


Stancliffe (1869), 11 Cox, C. C. 318; Lindsay v. Cundy 
(1876), 1 Q. B. D. 348; Delaney v. Wallis (1884), 15 Cox, 
C. C. 525; Moss v. Hancock, [1899] 2 Q. B. 111; He 
Vautin, Hx p. Saffery, [1899] 2 Q. B. 549. 


486. Restitution of goods obtained by false 
pretences.|—The owner of goods, induced by 
fraud, parted with them under a voluntary 
contract of sale which vested the property in the 
fraudulent purchasers. The goods were then sold 
in market overt to a purchaser without notice of 
the fraud. The fraudulent purchasers were after- 
wards, upon the prosecution of the original owner 
convicted of obtaining the goods by false pretences. 
The judge before whom the prisoners were tried 
refused to make an order of restitution :—Held : 
under Larceny Act, 1861 (c. 96), 8. 100, the property 
in the goods revested in the original owner upon 
conviction, & he was entitled to recover them 
from the innocent purchaser.—BENTLEY v. VIL- 
MONT (1887), 12 APP, Cas. 471; 57 L. J.Q. B.18; 
57 L. T. 854; 6235. P.68; 36 W. R. 481; sub nom. 
VILMONT v. BENTLEY, 3 T. L. R. 824, H. L. 


Annotations :-—Refd. Payne v. Wison, {1895] 1 Q. B. 653 
R. v. George (1901), 65 J. P. 729. 


See, now, Sale of Goods Act, 1893 (c. 71), 8. 24; 
Larceny Act, 1916 (c. 50), 8. 24. 

487. Rights of purchaser—Whether entitled to 
expenses of keep.]—The bond fide purchaser of 
stolen beasts sold in market overt cannot, in 
answer to a claim for them by the original owner 
after the conviction of the thief, counterclaim 
for the cost of their keep while the beasts were in 
the possession of the purchaser, for they were bis 
own property until, on the conviction, the property 
revested in the origi owner.— WALKER Jv. 
MatrHews (1881),8 Q. B. D. 109; 51 L. J. Q. B. 
243; 46L. T. 915; 30 W. R. 338, D.C. 


= ey inane wines (1876), I. R. 10 CG. L. 33.— 

476 1. a : ove public. sells rw : 

—Tonp rf eeveca hte o pre alee delivers a stolen beast, although he 

Sess.) 901; 19 Sc. L. R. ¢h68 OT. does #0 ry ng & in the or nary gt ae ine u wae - & 
PART IX, SECT. 2. Oi de te ee Ce in Bree agai 


©. Bond fide eale by public sales- 


in trover, to the true owner for the 
value of the beast.—GanBy v. Lep- 


nnd 


Part XIV.—APPEALS FROM QUARTER SESSIONS. 


annual licensing meeting for the renewal to him of 
the license of a beerhouse licensed before & 
continuously since May 1, 1869, but it was refused 
on the ground of the disorderly character of the 
house. From this refusal H. appealed to quarter 
sessions, & the appeal was dismissed after a full 
hearing. After the expiration of the license H. 
applied to the special sessions for a new license in 
his own name, which was refused on the same 
grounds after a full hearing. H. appealed to 
quarter sessions, who refused to rehear the evidence, 
& dismissed the appeal as res judicata. H. applied 
for a mandamus for a rehearing:—Held: a 
mandamus should not be granted.—R. v. WEST 
RIDING, YORKS JJ., Ez p. HILU (1895), 59 J. P. 
278, D.C.; affd., 59 J. P. Jo. 308, C. A. 

1570. Decision on question of law.|]— 
Sessions on appeal against a certificate of two 
justices, that a turnpike road, made under a local 
Act, had been completed, & was fit to be travelled 
upon, having decided that the certificate was void 
in point of law, & having refused to go into the 
merits of the appeal in point of fact, this ct. 
refused to grant a mandamus to them to hear the 
appeal on the ground that their decision was con- 
trary to the local Act.—R. v. West RipInG oF 
YORKSHIRE JJ. (1834), 5 B. & Ad. 1003; 3 Nev. 
& M. K. B. 86; 2 Nev. & M.M.C. 71; 3L. J. 
M.C.54, 110 FE. R. 1062. 

Annotation :-—Mentd, R. v. Bury (1844), 2 L. T. O. &. 309. 





F Alteration of Entry of Order. 


1571. Special entry—-Showing reasons for judg- 
ment.|——R. v. DEVON JJ., No. 1495, ante. 

1572. Showing quashing on formal 
grounds.|—-When quarter sessions, on appeal, have 
quashed an order of removal generally, this ct. 
will not compel them by mandamus to enter their 
reasons as the order to quash, though it appear by 
affidavit that the justices in sessions made their 
order on the ground of informality, but refused a 
special entry for the purpose of preventin g a second 
removal,—}t. v. LANCASHIRE JJ. (1843), 3 Q. B. 
367; 2 Gal. & Dav. 714; 12 L, J. M. C. 763 1 
ok 0.8. 167; 75. P.626; 7Jur.490; 114 H.R. 


Annotations :—Refd. R. v. Evcnwood (1843), 3 Q. B. 370: 
R. v, West Riding of Yorkshire JJ.. Bir». Ack , 
Overseers (1844), 8 Jur. 291. pee ere Ores 


1578. Alteration of verdict.|—The ct. will not 
grant a mandamus to the justices or clerk of the 
peace to enter up judgment upon the verdict of a 
jury otherwise than in the terms in which it is 
given by the jury, even though it appear by affidavit 
that in considering the amount of damages to be 
assessed by them, they took into consideration 
matters not properly within their jurisdiction. 
So, though it should appear upon the face of the 
proceedings that the jury have assessed separate 
damages in respect of matters foreign to their 
jurisdiction. But such a finding would be a 
nullity & could not be enforced.—R. v. WEST 
RIDING OF YORKSHIRE JJ. ( 1834), 1 Ad. & El. 563 ; 
3 Nev. & M. K. B. 802; 2 Nev. & M. M. C. 891 ; 
3L.J.M.C. 117; 110 B. R. 1322, 


Annotations :-—Refd. Jubb v. Kingston apon Hull Dock Co. 


1 

ret Meee aren oftentd. R. v. Bristol & Exeter Ry. 

1574. -|—This ct. will not issue a mandamus 
to act. of criminal jurisdiction, to alter the minutes 
of a verdict according to the fact, or to cancel an 
alteration in such minutes, on a representation that 
the verdict was erroneously entered at the trial. 

| Where a jury at sessions, on an indictment for 
poisoning horses, found a verdict of “ Guilty by 
mischance,” & were then told by the chairman that 
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they must say either guilty or not guilty, whereupon 
they brought deft. in guilty, & recommended him 
to mercy on the ground that he had no malicious 
intent but administered the material to benefit 
the condition of the horses ; upon which finding & 
explanation a verdict of guilty was entered. 

T have always understood that this ct. might send 
a mandamus to an inferior ct. to do its duty in 
general terms, but not to do a particular thing as 
to make an alteration here or there in the clerk 
of the peace’s minutes (PATTESON, J.).—R. v. 
HEWE#s (1835), 3 Ad. & El. 725; 5L. J. M.C. 45; 
111 E. R. 589; sub nom. R. v. HUGHES, 1 Har. 
& W. 313. 

Annotations :—Refd. Rochester Corpn. v. R., Re St. Nicholas 
(1858), E. B. & E.1024. Mentd. Combe v. Edwards (1878), 
42 J. P. 820. 

1575. ———.|—Upon the trial of an indictment 
at quarter sessions, that ct. is the sole judge of the 
propriety of the entry of the verdict. Where, 
therefore, upon a special finding by the jury, 
amounting to an acquittal, the chairman directs 
a verdict of guilty to be entered, the Ct. of K. B. 
will not grant a mandamus requiring the minute 
of the verdict to be altered according to the fact.— 
R. v. SUFFOLK JJ. (1835), 5 Nev. & M. K. B. 139; 
3 Nev. & M. M. C. 221. 

1576. Erasure of entry.|—Kx p. ACKWORTH 
OVERSEERS, No. 1477, ante. 

1577. .|—Where sessions make an entry 
that an order is quashed, not on the merits, where 
in point of law it was quashed on the merits, this 
ct. cannot interfere to compel them to erase such 
entry.—R. v. WEST RIDING OF YORKSHIRE JJ. 
(1843), 2 L. T. O. S. 154, 

1578. .|\—An order of removal had been 
served, & notice & grounds of appeal sent in time 
for trial at the Oct. sessions, but in consequence of 
an arrangement made with the attorney for applts., 
by the agent of the attorney for resps., it was 
agrecd that the trial of the appeal should be post- 
poned until the Epiphany sessions. The attorney 
for resps., being in ignorance of this arrangement, 
& on a certificate by the clerk of the peace that no 
appeal was entered, filed the order of removal, & 
had it confirmed at the Oct. sessions, & immediately 
after the pauper was removed under the order. 
On an application by applts. to enter & respite an 
appeal against the same order at the Epiphany 
sessions, the clerk of the peace refused to do so, as 
there was already an order confirming it on the 
files of the ct. On a mandamus to erase the entry 
of the order made at the Oct. sessions, the ct. 
refused the rule as the sessions had jurisdiction by 
the entry of the appeal.—R. v. GLAMORGANSHIRE 
JJ. (1846), 15 L. J. M.C. 110; 10 J. P. 617; 10 
Jur. 809. 

1579. Manifestly false & without Jurisdic- 
tion.|—The ct. of quarter sessions has no power 
of its own authority to erase an entry from the 
records of a past sessions. But a mandamus will 
go directing it to do so where an entry has been 
made which is manifestly false & made without 
jurisdiction.—R. v. WEST RIDING OF YORKSHIRE 
JJ., SHEFFIELD v. CRICH (1843), 5 Q. B. 1; 3 Gal. 
& Dav.170; 12L.J.M.C.148; 1L.T. 0.8. 314; 
114 BR. R. 1147; sub nom. R. v. WEsT RIDING OF 
YORKSHIRE JJ., CRICH v. SHEFFIELD, 8 J. P. 244 ; 
7 Jur. 698. ; 

Annotations <— Distd. Gernwall 33, (843), 8 3. P. 74-8. 
Glamorganshire JJ. (1848), 16 L. J. M.C. 110. Refd. R. 
v. Sevenoaks (1845), 14 L. J. M. C. 92. 











G. Rules of Practice of Sessions, 
See Part XIII., Sect. 1, sub-sect. 4, A., ante. 
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Part X.—Courts of Pie Poudre. 


See Courts, Vol. XVI., pp. 197, 198. 


Part Xl.—Hawkers, Pedlars etc. 


Sect. 1.—HAWKERS. 
SUB-SECT. -1.—WHaT 18 ‘‘ HAWKING.”’ 
A. Under Statute. 


See Hawkers Act, 1888 (c. 33), s. 2. 
488. From place to place—Sale at one place— 








Other than place of residence.!—-DEAN v. SCHOLES 
(1820), 12 Price, 58,n.; 147 B. R. 655, N. P. 
489. ——.]—An information, charg- 


ing a deft. under 50 Geo. 3, c. 41, as a trading 
person going from town to town, etc., with selling 
at S., by sale at auction, goods, etc., held to be 
supported by evidence that deft. lived at B. & 
was a trader there, that he went to S., & took up a 
temporary abode at an inn there, & that he 
employed an auctioneer living at S. to sell for him 
there goods sent to him there from B., part of 
which was proved to be of his own manufacture, 
who sold the goods by deft.’s order, & under his 
directions & authority, deft. remaining in S. during 
the sale against the objection that the evidence 
did not establish a going from town to town, so 
as to bring deft. within the statute.—A.-G. v. 
TONGUE (1823), 12 Price, 51; 147 E. R. 653. 

Annotations :—Folld. A.-G. v. Woolhouse (1827), 12 Price, 

65. Apld. Manson v. Hope (1862), 2 B. & S. 498. 

490. -]—In an information for 
penalties, founded on 50 Geo. 8, c. 41, filed against 
a cabinet maker, who, living & keeping a shop in 
one town, took some of his goods to another, & 
sold them there at auction, through the medium 
& agency of an auctioneer there, evidence of those 
facts was held sufficient to bring the sale within 
the statute, without proof that deft. was a hawker 
& pedlar, or that he had otherwise travelled from 
town to town, as that he had gone to more towns 
than one besides his own, or that the manner of 
deft.’s travelling was with a horse or on foot, or 
that the mode & place of sale was by opening a 
room or shop, etc., & selling by retail, in the words 
of the statute.—A.-G. v. WoOLHOUSE (1827), 12 
Price, 65; 1 Y. & J. 463; 4 Dow. & Ry. M. C. 
276; 147 BE. R. 657. 

Annotations :—Apld. R. v. Pease (1829), 5 Man. & Ry. K. B. 

507 ; Manson v. Hope (1862), 2 B. & S. 498. 

491. - —.]—(1) A person, who 
resided in L., brought a quantity of drapery goods 
from thence to H., which he said were the remains 
of the stock of a co., & there sold them without a 
licence :—Held: he was subject to the duty 
imposed by 50 Geo. 3, c. 41,8. 6, as ‘a trading 
person going from town to town,” & therefore 
was liable to be convicted under sect. 17. 

(2) I cannot see that a man may not be a hawker 
for one day within this Act (CRompTon, J.).— 
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497 1. ‘‘ Carrying to sell °—Previoua 
request to call—No request for specified 
quantity.i—Applit. was propristcr of a 
| Poecee ara shop & did not hold a 

cence for hawking. Applt. called at 
the house of one customer. He went 
into the house with an empty basket 


basket. The 


to call three t 


then returned to his lorry, weighed sone 
vegetables & took them to 
afterwards coming out with an empty 
person was a regular 

customer of applt. & he was instructed 
es a week to supply 
gulity of ame eld: 
y of hawking. 
1915), 18 W, A. L. 


| oetienieel 


R. 31.—AUB. 


MANSON v. Hope (1862), 2 B. & 8S. 498; 31 L. J. 
M.C.191; 6L. T. 326; 26 J. P. 532; 8 Jur. N.S. 
971; 10 W. R. 664; 121 H.R. 1158. 

ann aioe :-—~As to (1) Refd. Haynes v. Ford, {1911} 2 Ch. 


492. ‘Carrying to sell’’—-Goods sent by 
separate conveyance.|—DEAN v. SCHOLES (1820), 
12 Price, 58, n.; 147 E. R. 655, N. P. 

493. ——.]—A licenced auctioneer pore 
from town to town in a public stage-coach, 
sending goods by public waggons, & selling the 
same on commission, by retail or by auction, at 
the different towns, is a trading person within 
50 Geo. 3, c. 41, 8. 6, & must take out a hawker’s 
& pedlar’s licence.—R. v. TURNER (1821), 4 B. & 
Ald. 510; 106 E. R. 1024. 


Annotations :—Folld. A.-G. v. Woolhouse (1827), 1 Y. & J. 
463. Refd. I. v. Websdell (1823), 2 B. & C. 136. 


494. ——— .|—A person travelli from 
town to town, & having packages of books, etc., 
sent after him by public conveyance, & taking 
rooms at each town, & there selling such books, 
etc., by retail by auction, is a trading person within 
50 Geo. 3, c. 41, 8. 7.—DEAN v. KING (1821), 4 
B. & Ald. 517; 106 BE. R. 1026. 


Annotations :—Consd. Manson v. Hope (1862), 2 B. & 8S. 
498. Refd. A.-G. v. Woolhouse (1827), 1 Y. & J. 465. 














495. —— |—A.-G. v. TONGUE, No. 489, 
ante, 
496. Agent asking for orders.|——Where a 


person on one day went the round of a neighbour- 
hood soliciting & obtaining orders for tea, but 
having no tea with him; & on a subsequent day 
went the same round, delivering the parcels of 
tea previously ordered :—Held: he was not a 
person ‘‘ carrying to sell’ or ‘“* exposing to sale ”’ 
tea, within 50 Geo. 3, c. 41, 80 as to be liable to a 
penalty for trading as a hawker without a licence. 
—R. v. M‘KniGHt (1830), 10 B. & C. 784; 6& 
Man. & Ry. K. B. 644; 3 Man. & Ry. M. C. 62; 
8L. J.0.8.M.C. 86; 109 B. R. 6238. 

497. ——— Previous request to call—No request 
for specified quantity.}\—Taking a cask of oil 
round in a cart to customers in pursuance of orders 
to call when the quantity required was fixed by 
the customer at his house, was hawking within 
Hawker’s Act, 1888 (c. 33), & required a licence.-— 
O’DEA v. CROWHURST (1899), 68 L. J. Q. B. 655 ; 
80 L. T. 491; 63 J.P. 424; 15 T. L. R. 820; 19 
Cox, C. C. 260, D. C. 

Annotations ;—-Apld. Holland v. Hall At i 86 L. T. 355, 

Refd. Philpott v. Allright (1906), 94 L. T. 540. 

498. For inspection of goods.]— 
Resp. was sent out by his employers, who were 
manufacturers of sewing machines, with a horse 
& van in which were some sewing machines, with 








g. Hxposi for sale-—-A asking 
for ordera~~ sie carried. | -—- Dott. 
who was oa traveller for a tea dealer, 
carried samples with him from house 
to house, & took orders for tea, 
which orders he forwarded to his 
em eyes who sent the tea to him. 
Deft. then got the tea which had been 
forwarded in packages, & delivered it 


he house 


appit. had n 
ANS vt. WaRD 
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instructions to call at certain specified houses in 
different places, & show the machines on approval 
for the purpose of selling them, & he did so. None 
of the persons in the houses called at had bought 
or agreed to buy machines, but they had previously 
been visited by a canvasser to whom they had 
expressed a desire to see a machine to decide 
whether they would purchase it. The machines 
were shown at these houses on approval, & if 
approved of they would be sold there :—Held: 
resp. was going ‘‘ from place to place carrying to 
sell’’ within Hawkers Act, 1888 (c. 3i),s. 2, & was 
therefore a “hawker” & required a hawker’s 
licence, & he was none the less a hawker because 
he had offered the machines only to persons who 
had previously been visited by a canvasser.— 
HOLLAND v, HALL (1902), 86 L. T. 355; 66 J. P. 
424; 50 W. R. 625; 18 T. L. R. 368; 46 Sol. Jo. 
319; 20 Cox, C. C. 167, D. C. 

ee ‘—Distd. Philpott v. Allright (1906), 04 L. T. 


499, Exposing for sale—Agent asking for orders 

sy samples carried.|—R. v. M‘KniauT, No, 496, 
ante, 

--]—Compare No. 369, ante. 

500. —-— Sale by outcry.|—A licenced hawker 
Opening a room in a place, he not being a housce- 
holder there, & that not being the usual place of 
his abode, & selling there by retail, does not 
thereby commit an offence within 50 Geo. 3, c. 41, 
8s. 7. To constitute such an offence the selling 
must be by outcry, etc. or some mode of sale at 
auction.—ALLEN v. SPARKHALL (1817), 1 B. & 
Ald. 100; 106 HB. R. 38. 
ann aiien -—Refd. A.-G. v. Woolhouse (1827), 1 Y. & J. 


501. Sale—Single act of selling.|—Single act 
of selling does not constitute a man a hawker 
as that he ought to take out a licence.—R. v. 
LITTLE (1758), 1 Burr, 609; 2 Keny. 317; 97 
BH. R. 472. 

Anan :—Refd. Manson v. Hope (1862), 31 L. J. M. C. 


502. —— Selling on single day.]—MANSON v. 
Hops, No. 491, ante. 

503. —— By auction.]|—ALLEN v. SPARKHALL, 
No. 500, ante. 

504. ——.|—DEAN v. SCHOLES (1820). 
12 Price, 58, n.; 147 HE. R. 655, N. P. 

505. ——.]—R. v. TURNER, No. 493, ante. 

506. Includes barter.|—A person who 
goes about the country & barters needles, threads, 











to his customers, receiving the price ‘‘ goods, wares & 
on delivery :—Held: deft. was not a 
** hawker.”—R. wv. Coutts (1884), 5 


O. R. 644.—OAN. 
h. —— —- ——.. —R. v. BASSETT 
(1886), 12 O. R. 51.—CAN, 
‘ -j}—One who 
travels about from house to house for OD. L. R.329.—C 
the purpose of selling sewing machines, 
with him only one machine as 
& sample, hie stock being stored in a 
shop rented for the p se, cannot be 
convicted under 68 Vict. c. 39, 5. 4 





oO. 
hotographs. 








H. for three days. 





byo-law in question did not include 
“ fish.’—R. v. PROSTERMAN (1909), 11 
W. L. R. 141.—CAN. 


Sask.), [1920] 2 W. W. R. 1043; 53 
° ® s AN 


509i. Room hired or used for the 
se. }-——Applts.’ 
Gusiness was G. They hired a hall in 


sold goods which they had removed 
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& tapes, for bones, rags, & other similar articles, 
is a hawker & pedlar & requires a hawker’s licence, 
under 50 Geo. 3, c. 41, 8. 6.— DRUCE v. GABB (1858), 
31 L. T. 0.8.98; 6 W. R. 497; 2273. P. Jo. 319. 

507. Goods, wares or merchandise—Includes 
manufactured & unmanufactured goods.| —A 
timber merchant residing at the town of A., & 
sending timber from the town of B. to the town of 
C., where it is sold by auction, is a hawker requiring 
a licence under 50 Geo. 3, c. 41, s. 7, 

The sale of goods, whether in a raw or @ manu- 
factured state is a sale of goods within that Act.— 
R. v. PEASE (1829), 5 Man. & Ry. K. B. 507; 3 
Man. & Ry. M. C. 45; 8L. J.0.S. M. C. 87. 

508. ——— Timber.|—R. v. PEASE, No. 507, ante. 

509. Room hired or used for the purpose.|— 
ALLEN v. SPARKHALL, No. 500, ante. 

Excepted articles.|—See Sect. 1, sub-sect. 
2, B. (c), post. 

510. .|—DEAN v. Kina, No. 494, ante. 

511. —— Premises held for a term.]—Applts, 
circulated handbills of the sale of drapery stocks, 
& sent large quantities of goods from A. to B. b 
railway, to certain premises they had spas aoa 
hired ; they afterwards purchased a stock in B. 
& took the premises for a term:—Held: these 
facts did not show a travelling from town to town, 
& a selling or exposing for sale so as to render a 
licence necessary under the Hawkers <Act.— 
HAWKINS v. FENWICK (1858), 32 L. T. O. S. 104. 

512. Room hired by travelling auctioneer. 
—HUuDSON v. SHOOTER (1891), 55 J. P. Jo. 325, 
D.C. 














B. Under Bye-Law. 

5138. Whether statutory definition applies.|— 
PHILPOTT v. ALLRIGHT, No. 369, ante. 

514. Hawk or expose for sale — Wholesaler 
calling on regular customers—Casual retail business 
not solicited.|PHILPOTT v. ALLRIGHT, No. 369, 
ante. 

Compare Nos. 496-498, ante. 


SUB-SECT. 2.—LICENCE. 
A. Necessity for. 


Under statute.|—See Sect. 1, sub-sect. 1, A., 
ante. 

515. Under local Act or bye-law—Sale of goods 
excepted from statute.|——Resp. who had not 
merchandise’? in v. STANDALL, [1919] 2 W. W. R. 632; 
12 Sask. L. R. 282.—CAN. 

q. Agent soliciting orders for enlarging 


photographs—Erhibiting specimen 
Includes enlargements of GoaD wv. NELSON (Sask.), [1919] 3 
]}—R. (KaNE) v. HAaworTH W. W. R.1127; 50 D. L. R. 61; 13 


Sask. L. R. 1127.—CAN, 

: ——.}—A person soliciting 
orders for a co. for enl hoto- 

phs & exhibiting a p g done 
by the co. for the purpose of show 
ing the kind of work turned out, 
is a hawker & pedlar within the Act 





In that hall they 


(N. B.), of hawking or peddli ods from G. Their manager & several Respecting Hawkers & Pe —R. 
without license.—R. v. erro (1398), other employees, none of whom held a KANE) v. HAWORTH Saar me seat te 2 
35 N. B. R. 393.—CAN, hawker’s licenoe, travelled from G . W. R, 1043; 53 D. L. R. 329.— 
L Te TOL ee sta eee ee oot hawking without lloonce, 
: aw. . 
S53. CANS al aie a a The juatioes convicted them :—Held: PART XI. SECT. 1, SUB-SECT. 1.—B. 


8011, Sale—Single act of selling.J— Sprite. 


Semble;: proot of a single act of sale 
of goods or merchandise against a man 
does not constitute him a hawker or 

v PHILLIPS A890) 36 eB Re 308. 
CAN. ( » » b. R, . 


m. Goods wares or merchandise— 
Electrotype ware not included.}—R. v. 
OCHAYTER (1886), 11 O, R. 317.—CAN., 


n. —~—~ Fish not included.}-—Held: 


SociEtTy, 
J. P. 215.—SCOT. 


ins 
work 0 


were rightly convicted.— 
Co-OPERATIVE DRAPERY & fu 
Lrp. v. Bich (1902), 66 ‘purchasers orders on an oil co. to 


: yea contract for & inatalling 
lighh bag .}—A person going around 
a helper & the necessary s 

& tools & procuring a contract for & 
Seen helty a ae 

tion be ry 

easential part of the contract, js not a 
hawker or pedlar.—R. (VAN CORDER) 54.—CAN, 


t. “ Sale ’"—Agent obiaining orders 
FURNISHING for future delivery.}—Obtaining from 
ship to the purchasers named quan- 
tities of oi], to be delivered at the 
era named in the orders, cash on 

elivery :-—Held: not to constitute a 
“gale within a bye-law.—Re GARN- 
HAM’S CONVICTION, Re RICHARDSON’S 
CONVICTION (1915), 9 O. W. N. 117, 172, 
250; 34.0. L. R. 545; 35 0. L. BR. 


plies 
r 


& Ve 
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Sect. 1.—Hawkers: Sub-sect. 2, A., B. (a), (8), (c) 
& (d), C. & D.; sub-sect. 3.] 


obtained a licence from the corpn. of B., hawked 
fish within that borough, & when summoned for 
so doing, contended that he was exempt from all 
licences by Hawkers Act, 1888 (c. 33), 8. 3. The 
justices discharged resp. :—Held: resp. was only 
exempt under Hawkers Act, 1888 (c. 33), from 
having to take out an excise licence, & he was 
liable to the penalty provided under the local Acts 
for hawking fish without having first obtained a 
licence from the corpn., & should have been con- 
victed.—OPENSHAW v. OAKELEY (1889), 60 L. T. 
929; 53 J. P. 740; 56 T. L. R. 520; 16 Cox, C.C. 
671, D. C. 

516. -|~—-By a local Act, 5. 55, it was 
provided that nothing in the Act should interfere 
with the lawful exercise of their calling by pedlars 
& hawkers duly licenced or certificated under any 
Act relating to such calling. An information was 
laid against resp. under a local Act for selling 
tomatoes from a hand barrow in a street in the 
county borough of D. without having obtained a 
licence as required by the Act from the corpn. 
Under the Act tomatoes were included amongst the 
articles in respect of the sale of which in a market 

lace the corpn. were entitled to take a toll. 
sp. had taken out a licence under Hawkers Act, 
1888 (c. 83). The justices dismissed the informa- 
tion :—Held: the mere fact that resp. had taken 
out a hawker’s licence under Hawkers Act, 1888 
(c. 33), was not sufficient to relieve him from the 
necessity of taking out a licence from the corpn. 
ot D. under the local Act for the sale of the articles 
in question, since in selling the same he was not 
acting under his hawker’s licence & the exemption 
granted by the local Act, s. 55, did not apply to 
hawkers as a class, but only to hawkers in the 
lawful exercise of their calling as hawkers.—LEE 
v. WALLOCKS (1914), 111 L. T. 573; 78 J. P. 365 ; 
12 L. G. R. 1221; 24 Cox, C. C. 398, D. C. 

517. Effect of exemption in earlier local 
Act.|—K. sold fish from a cart in B., which was 
governed by a local Act, one sect. of which required 
a corpn. licence to sell any goods for which a toll 
was leviable. A prior local Act contained an 
exemption from toll for fish sold in places other 
than the market, & there was no repeal expressed 
of the prior Act, & parts of it were recited in the 
second Act :—Held: the justices were right in 
holding that the exemption in the former Act still 
continued, & no corpn. licence was needed for 
amas +7 ellaiealan v. KiaGins (1890), 55 J. P. 











B. Exemptions. 
(a) Sale to Retailers. 
See Hawkers Act, 1888 (c. 33), s. 3 (3) (a). 


(6) Sale by Real Worker or Maker. 

See Hawkers Act, 1888 (c. 33), 8. 3 (3) (b). 

ee gE ide pip ht in sheets & made 
up.}—A person buying books in sheets & making 
them up & then saing from London into the 
country & selling them is within 50 Geo, 3, c. 41, 
& is not exempted from penalties as the maker of 
ae goods.— MoorE v. EDWARDS (1820), 2 Chit. 


519. —-—- Personal manual labour not neces- 
sary—Manufacturer emplo workmen. j—By 50 
Geo. 8, c. 41, 8. 28, the penalties of hawking without 
a licence are not to extend to sales by the real 


T XI. . 1, z at pedlar ted under the Municl 
PART XI SECT. 1, SUB-SECT. 2.—C. ACta'oe 1266 & 1873, 18 confined to the 
& does not extend to a 
by him.—He Forp 


licence personal 


a. W 
Semble; the licence to a 


aoe cee onl 
hawker & servant empioyed 


| of grote 
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workers or makers of goods, etc. of Great Britain, 
or by their children, apprentices, etc. usually 
residing with them. Manufacturers on a large 
scale, employing workmen on premises where they 
do not reside, & doing no manual labour themselves, 
are makers within the exemption. The servant of 
such manufacturers, not residing with them, 
travelled with goods of the manufactory to a town, 
where he sold them in a public room, having 
advertised the goods as those of his employers, 
to be disposed of by him according to their instruc- 
tions. ne of the proprietors was present, gave 
directions, noted the purchases, & received money, 
but no one was informed who he was :—Held: 
the seller, though not licenced, was exempt from 
penalty, the sale being substantially a sale by the 
master.—R. v. FaRapay, R. v. Woop (1830), 1 
a & Ad. 275; 9L. J.0O.S.M.C. 35; 109 BH. R. 

8. 

520. Servants — Servants living in separate 
house.|—By 50 Geo. 3, c. 4], s. 23, it is enacted, 
that nothing in that Act shall extend to hinder the 
real worker or maker of any goods, etc., or his, her, 
or their children, apprentices, or known agents, 
or servants usually residing with such real worker 
or maker, from carrying abroad or exposing to 
sale, & ne by retail, or otherwise, any of the 
said goods, etc., of his, her, or their own making 
in any mart, market, or fair, & in every seh 
borough, town corporate, & market town :—Held : 
this exemption applied to such agents, or servants 
only as resided in the same house with the makers 
of the goods, as part of his family.—R. v. MaIn- 
WARING (1829), 10 B. & C. 66; 5 Man. & Ry. K. B. 
36; 2 Man. & Ry. M. C. 549; 8L. J. 0.8. MC. 
36; 109 E. R. 375. 

FARADAY, R. v. Woon, No. 519, ante. 


(c) Sale of Particular Articles. 

See Hawkers Act, 1888 (c. 33), 8. 3 (3) (c). 

522. ‘** Victuals ’’—Candles.|—-CAMBRIDGE UNI- 
VERSITY CASE (1629), Het. 145; 124 KH. R. 410. 

5238. Yeast.|—-Barm, or yeast, is victuals 
within the exempting clause of 50 Geo. 8, c. 41, 8. 
23, &, therefore, a person purchasing that article 
of brewers & c ing the same from town to town 
& selling the same is not liable to the penalty 
imposed by that statute upon hawkers trading 
without a licence.—R. v. HODGKINSON (1829), 10 
B. & OC. 743; 2 Man. & Ry. M. C. 603; 56 Man. & 
Had K. B. 162; 8L. J.0.8. M. C. 47; 109 B. R. 

Effect of exemption—Whether licence necessary 
under local Act.]|—See Nos. 515, 516, ante. 

Whether sale exempt from toll.|—See No. 

527, post. 








(d) Sale in Market or Fair. 
See Hawkers Act, 1888 (c. 33), s. 3 (3) (d). 
524. Legally established markets—De facto 
market not included.|—BmNJaAMIN v. ANDREWS, 
No. 7, ante. ; 
525. —— |—JAY v. SMALES (1900), cited 
in 64 J. P. Jo. at p. 211. 
Certificated pedlar acting as hawker.|— See Nos. 
537, 538, Fig 
on from toll—Sale by licenced hawker 
not requiring licence.|—See No. 527, 


post, 
C. Who may be Licencee. 
See Hawkers Act, 1888 (c, 33), a. 4. 
v. MCARTHUR (18786), 87 U. 0. R. 642.— 
OAN. 


respecting auctioneers, hawkers & 
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D. Effect. 

526. Whether exemption from bye-laws con- 
ferred.|—-The licence granted to hawkers & pedilars 
does not authorise a buying & grea against the 
provisions of a bye-law made @ corpn.— 
Simson v. Moss (1831), 2B. & Ad. 7543 9L. J. 
M,C. 120; 109 BD. R. 1244. 
ees Rell. Leicester Corpn. v. Burgess (1833), 

Exemption from tolls.|—Sce Markets & Fairs 
Clauses Act, 1847 (c. 14), 8. 18. 

527. Goods sold not requiring licence.|— 
An itinerant vendor of fruit & vegetables in the 
public streets of an urban district possessing a 
market, who holds a hawker’s licence, is entitled 
to the exemption from market tolls afforded by 
Markets & Fairs Olauses Act, 1847 (c. 14), s. 13, 
although no hawker’s licence be needed for the 
sale of such articles, for in so vending his wares 
he does not act in breach of his licence.—LLAN- 
DUDNO URBAN CoUNCIL v. HuGuHegs, [1900] 1 
Q. B. 472; 69 L. J. Q. B. 8308; 82 L. T. 147; 64 
J. P. 357; 48 W. R. 366; 167. L. R. 171; 44 
Sol. Jo. 213; 19 Cox, C. C. 456, D. C. 

Annotation :—Distd. Lee v. Wallocks (1914), 111 L. T. 573. 

Whether licence under local Act necessary.|— 
See Nos. 615, 516, ante. 





SuUB-sECT. 3.—REGULATION By ByE-LAws. 

528. Whether valid—Hawking prohibited in 
great part of city.,—A municipal power of regula- 
tion, or of making bye-laws for good government, 
without express words of prohibition, does not 
authorise a bye-law ero it unlawful to carry 
on a lawful trade in a lawful manner; & therefore, 
where a municipal council had power to make 
bye-laws for ‘‘ regulating & governing ’’ hawkers, 
etc. :—Held: they had not power to prohibit 
hawkers from plying their trade at all in a sub- 
stantial & important part of the city, no question 
of any apprehended nuisance being raised, & 
a bye-law to that effect was wlira vires.— 
TORONTO (CrTY) MUNICIPAL CORPN. v. VIRGO, 
(1896) A.0.88; 66L.J.P.C.4; 731. T. 449; 12 
T. L. BR. 46, 
Anaooios -—Apl Scott v. Glasgow Corpn., [1899] A. C. 

Reta, re d. a8g rpn., [ ] 


G. for Ontario v, A.-G. for Dominion 
(1866 A, 6 C. 348; Thames Conservators v. Kent, [1918] 


529. —— Hawkers restricted to part of sea- 
shore—Permit required on payment of fee— 
Permits limited to inhabitants.])—By a local Act, 
the B. urban district council might from time to 
time for the prevention of danger, obstruction, 


lhe paid only co individuals not ;| —Held: 
a eee ER) v. PanlOw: not authorised by 
{1943 14 1 YD. L 262; 19 Alta. L. R. 


; (1922) swe W. R. 1195. —tai. 
0. Co-operative 








the bye-law in question was 
Suna CHONG (1909), 14 B.C. R. 275.— 
CAN. 
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nuisance, or annoyance to persons using the sea- 
shore make & enforce bye-laws for regulating the 
selling & hawking of any article, commodity or 
thing on the seashore. A bye-law made in 
pursuance of this Act provided that where any 
part or parts of the seashore has or have, by notices 
affixed in conspicuous positions on the seashore, 
been set apart by the council for the sale & hawking 
of such articles, commodities, or things as may be 
specified in the notices, no person shall offer for 
sale or hawk any article, commodity, or thing so 
specified on any other part of the seashore. The 
council set apart a portion of the seashore for the 
sale & hawking of specified articles, & by the 
notice affixed sought to charge 2s. 6d. a week for 
licences to sell, & licences were only granted to 
residents in the urban district of B. Applt. was 
summoned & convicted for selling articles included 
in the notice on part of the seashore not set apart 
for such sale by the notices:—-Held: the con- 
viction must be quashed, as the bye-law was bad, 
inasmuch as it must be taken to incorporate the 
notice & the conditions thereof.—MOORMAN v. 
TORDOFF (1908), 98 L. T. 416; 72 J. P. 142; 6 
L. G. R. 360, D. C. 


Annotation :—Refd. Mitcham Common Conservators v. 
Cox, Same v. Cole (1911), 80 L. J. K. B. 1188. 


530. -]—In pursuance of the powers 
granted to them by a local Act, to make & enforce 
bye-laws for the prevention (inter alia) of danger, 
obstruction, nuisance, or annoyance to persons 
using the seashore & for regulating the selling & 
hawking of any article, commodity, & thing on the 
seashore, the corpn. made a bye-law regulating 
the parts of the seashore which should be used by 
hawkers, & the parts on which they were forbidden 
to ply their trade :—Held: in the absence of any 
evidence that the corpn. had acted in such a 
manner as to make the bye-law a practical A ad 
hibition of hawking at all, the bye-law was vali 
CASSELL v. JONES (1913), 108 L. T. 806; 77 J. P. 
197; 11 L. G. R. 488; 23 Cox, C. C. 372, D. C. 











during certain hours—On ground of obstruction.|— 
A local authority made an order which, after 
reciting that certain streets specified in the ‘sched. 
were, between the hours of ten in the forenoon & 
eight in the afternoon, thronged & liable to be 
obstructed on all days except Sundays, prohibited 
costermongers & hawkers from using those streets 
during those hours for selling fruit, etc., from 
barrows :—Held: the local authority were entitled 
under Town Police Clauses Act, 1847 (c. 34), 
s. 21, to make a general order a plicable to any 
street which was usually or habitually thronged 
or liable to be obstructed, & the power of the local 


e. —-—— No exception in favour of 
manufacturer or producer or servants.] 
—A byoe-iaw contained no exception in 
favour of the manufacturer or producer 


the statute.——R. v. 


society.) — A 528 il. KA municipality is servants :—Held: the bye-law 
operative society, registered under the ting was ultra vires the council.-R. v. 
Industrial & Provident Sooloties Act, as eet tat ug tenn ta Be sesbel tie SMITH (1899), 31 O. R. 224.—CAN, 
1893, is a “ Deon | oe Hawker’s | except in a street or a place to which f. —— Relegating to council power 
Act, 1888, a. y be convicted | the public habitually had access :— | to fix fees by pecolation. Power given 
under sect. 6 of "that 2 Act if it trades as Held: the bye-law was ultra vires.— | to a council to fix the Licence fee 
&® hawker witho so licence. BaKUS ». LADYSMITH Cons (1914), | for haw by bye-law does not 
OPBRATIVE D & FURNISHI 35 N. L. R. 469.—S. A authorise a bye-law relegating it to the 
Co., Lrp. . bien 1903) «5 4 F. ae "of 598 ili. ar Hira council to 1 fix the fees - ce oion 
Beas.) 97 ; L. T. ce as % | Ro. Jim SING (1895), 4 B. O. R. 338,— 
434 (J. Wi dome c mE are 5 _Momctraurry, (1914) | CAN, 

PART XI. SECT. 1, SUB-SECT. 3. Hawking prohibited in cer- ne a . 

B28 1. Whether valid—Hawking pro- dain wiredta|-A cite counall pamsed & LAFORGE She ego ae 8 R. 308; 


hawk: 
alblng baker & pedis their 
oaliing throughout the oar 
Murty Gerla boats on market days : 


bye-law to prevent pedlara 
from Brose ne their trade in certain a 
streets :—Held the bye-law 
beyond the powers of the counci].—. 
& Crry oF TORONTO (1894), 22 
8. G. R. 447.—CAN. 


—— Diserim pai baiseen 
denis & non-residents.}-—A pyodaw dis ee 
criminated between resident desk non- 
resident merchants, traders » by 

imposing a licence tax of $20 an the 


was 
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Sect. 1.—Hawkers: Sub-sects. 3, 4, 5, 6 & 7. Sects. 


authority to make an order was not limited to a 
case similar to those of public processions, rejolc- 
ings, or illuminations.—TEALE Uv. WILLIAMS, 
[1914]3 K. B. 395; 83L. J. K. B. 1413 ; 111 L. T. 
285; 783. P. 383; 12 L.G. R. 958; 24 Cox, Cc. CO. 
288, D. C. 

582. Construction of bye-law —- Whether public 
cpap incorporated.]|—MooRMAN v. TORDOFF, No. 

, ante. 


SuB-sEcT. 4.—OFFENCES BY HAWKERS. 

See Hawkers Act, 1888 (c. 33), ss. 5,6. 

533. Licence given to servant.)-—A licenced 
hawker who gives his licence to e used by his 
servant employed to sell goods on his account is 
not liable on 29 Geo. 3, c. 26, as for letting to hire 
or lending the licence.—HODGSON Uv. FLOWER 
(1809), 2 Camp. 288, N. P. 


SuB-sEct. 5.—SALE OF PETROLEUM. 

See, generally, PUBLIC HEALTH. 

534. Sale by hawker from cart — Whether 
keeping in a place—Within Petroleum Act, 1871 
(ce. 105).J—C. had obtained a petroleum licence to 
sell it in a house specified. C. being a licenced 
hawker took a quantity of petroleum in two 
large tin cans without any marks, each holding 
10 gallons, in his cart, & went about selling it 
from door to door in pints & small quantities. He 
had six gallons in one can when the officer met him 
on the highway. C. was convicted of unlawfully 
keeping petroleum not in pursuance of & licence :— 
Held: the carrying the petroleum in a cart was 
keeping it in a place, & the conviction was right.— 
COLEMAN v. GOLDSMITH (1879), 43 J. P. 718, D. C. 


SusB-sEcT. 6.—IN METROPOLIS. 


See Hiaguways, Vol. XXVI., pp. 423, 424, Nos. 
1428 et seq. 


SUB-8EcT. 7.—LIABILITY TO CARRIAGE LICENCE 
Dury. 
See REVENUE. 


Secr. 2..—_PEDLARS. 


See Pedlars Act, 1871 (c. 96). 

535. ‘‘ Trades ’?’ — Sale for charitable purposes 
not included.|—Twelve ladies, of whom resp. was 
one, having purchased materials & made them up 
into articles of wearing apparel, each in turn for 
one month carried these articles about in a basket, 


MARKETS AND Farrs. 


called a missio basket, from house to house 
for sale. The ladies did not find the money to 
urchase the materials, but the money derived 
rom the sales was applied towards the purchase, 
& the profits of the sales were devoted to a village 
school & religious purposes :—Held: resp. did not 
come within the definition of a ‘‘ pedlar”’ in 
Pedlars Act, 1871 (c. 96), s. 3, & was not liable 
under sect. 4 to a penalty for acting as a pedlar 
without a certificate—GrEGG v. SmirH (1873), 
L. R. 8 Q. B. 302; 42 L. J. M. C. 121; 28 L. T. 

565; 37 J. P. 679; 21 W. RB. 737. 
586. “* Sell ’?— Includes barter.|—DRUCE v. 

GaBB, No. 506, ante. 

town to town.’’]—-Compare No. 504, 


537. Whether exempt from tolls — Under 
Markets & Fairs Clauses Act, 1847 (c. 14), s. 18— 
Licenced pedlar acting as hawker.]—A pedlar hold- 
ing a pedlar’s certificate & trading within the dis- 
trict for which it was granted, but using a horse 
& cart, & therefore not acting as a pedlar within 
the definition in Pedlars Act, 1871 (c. 96), 8. 3, 
was yet within the exemption of above sect., as 
extended by Pedlars Act, 1871 (c. 96), 5. 6, & was 
not liable to a penalty for selling tollable articles 
within the limits prescribed by the special Act 
constituting a market.—Howarp v. LUPTON 
ee L. R. 10 Q. B. 598; 44 L.J.M.C. 150; 40 


 nnotations :-—¥LF. Woolwich L. B. of Health ». Gardiner, 
{1895} 2Q. B. 497. Reld. Openshaw v. Oakeley (1889), 
53 J. P.740; Loftos v. Gleave (1890), 55 J. P. 149. 


538. .|—A person holding a 
pedlar’s certificate is only entitled to the exemption 
provided by above sect., as extended by the 
Pedlars Act, 1871 (c. 96), 8. 6, whilst he is acting 
as a pedlar within the definition of that term in 
Pedlars Act, 1871 (c. 96), s. 3. Therefore the 
holder of such a certificate who uses a horse & 
cart & sells tollable articles in a market is liable 
to a penalty.—WooLwicu LocaL Boarp OF 
HEALTH v. GARDINER, [1895] 2 Q. B. 497; 64 
L. J. M. C. 248; 73 L. T. 218; 593. P. 597; 44 
W. R. 46; 39 Sol. Jo. 710; 18 Cox, C. C. 17335 
15 R. 590, D. C. 


Annotations -—Refd. Liandudno U. C. v. Hughes, (1900) 
1 Q. B. 472; Lee v. Wallocks (1914), 111 L. T. 578. 


5389. Whether licence necessary — Under local 
Act—Licence required for tollable goods only.|— 
G. sold hat guards in the street of B., which was 
under a local Act, one sect. of which required a 
corpn. licence to sell in a place other than the 
market, any article for which a toll was leviable. 
G. had a pedlar’s certificate, but no licence from 
the corpn. The schedule of tolls mentioned only 
sheds or stalls for flesh, cheese, butter, ‘‘ or other 
thing whatsoever’ :—Held: G. was not liable 
to have a corpn. licence, as hat guards were not 
within the list of tollable things.—LoFTos vt. 
GLEAVE (1800), 55 J. P. 149, D.C. 











Sect. 3.—TRANSIENT TRADERS. 


See Cases infra. 





former, & $40 on the latter :—Held: 
the bye-law was invalid.—JoNan ¢t. é 
xk —— ——.]—~ MINOR ; ; Pie 
(N. 8.) (1920), 52 D. L. R. 58. -CAN. 
PART XI. SECT. 2. 

l. “ Trades’’— Sale of bdibles in- 
k.}-—-DUNoANn 
) (1917), 27 


cidental to religious 
NS v. GAIRNe (B.C. 
* m1. Oas. 440,—CA 


by bye-law— ey 


m. sina, foensia ed 
AN RMAN ( aad 14 0. W. R. 659; 
bs ~N. 385; 19 0.L. R. 447.— 


peddling an pet rod 

milk) or garden or eld Saas wikia 
certain hours :—Held : 

v. Sana Ceona (1900), 11 W. L. BR. 


231.—CAN. 

o. Offences by lare-—— Form 0 
convict 1 v. Peay (1915), Kf 
N, 8. R. 2 1.—CAN. 


toition PART XI. SECT. 3. 

a Who is a transient trader—Genera 
.}—A transient trader is one whose 

trade is localised by the occupation 

of uae or in some other way. 

—R. v. Scares & ROBERTS, LTD. 


of trade 
ye-law 
fro: 


m 
t 
invalid.—R. 


Part X].—Hawkers, PEDLARS ETC. 


(ete). 41 0. L. R. 229; 30 Can. Crim. 
82; 13 0. W. N. 805.—CAN. 

a —_—_— Prep of goods on com- 
mission by consignee-—Owner accom- 
panying goods & assisting at sale.j— 

ere goods are consigned to be sold 

on commission, & the 
ug or premises of the consignee, & 
im or on his behalf, the owner of 
goods or his manager is not an occupant 
of such premises nor a transient trader, 
merely because he accompanies the 

ods & assists tn their sale.-—R. v. 

UTHBIERT (1880), 45 U.C. R. 19.—CAN. 


r. Necessity for occupation 
of premises in municipality.}—Where 
goods are consigned by the owner to be 
sold on commission & they are sold by 
the consignee by auction in promises 
rented by him, the owner is not an 
occupant of such premises, nor a 
transient trader. To support a con- 
viction it is essential that. the person 


are sold in the 





runt occup Le ac the 
eee —R. 2 RON Mipaee 


oe 
ders.}-—R. v. 
MitcnAEE witty ing on BS CAN 

—— Ee St, PIERRE 
(19a), 22 ©. L. T. #33: 4.0. L. R. 
O. W. R. abs —CAN, 


a8 O. i idk 


DOWSLAY 


b. Licence—N 
HENDERSON (1889), 1 
oe 


——~ —.]—R. v 

(1880), 19 O. R. 622.—CAN. 

d. elie ig A Sli selling 
own produce.\— A charge aguinst a 
farmer of selling his own pruduce in 
a town from a railway car by which 
it had been transported thither, 
contrary to a transient traders bye-laws 
of the town:—Held: properly dis- 
missed.—_R. v. GRropEs (1915), 9 
O. W. N. 307 : 35 O. L. Rk. 177.—CAN., 





MARQUESS. 


See PEERAGES AND DIGNITIES. 


MARRIAGE. 
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e. Regulation by bye-law— Bye-law 
directed merely against persons not 
entered on assessment rol—Valid aaity 0. 3] 
—R. v. APPLEBE (1899), 30 O. R. 623 


— CAN. 
eee fo Oliences by traisient traders — 
of conviction.}—R. v. MoNIcoL 
88, 11 O. R. tn —CAN. 
—— ——.]}—R. v. Rocue (1900), 
32 BB. R, 20. —CAN. 

h. —— ——.]— Upon motion to 
quash the conviction of deft., a tran- 
sient trader, for offering meat for sale 
in quantities less than the quarter 
carcase, without baving paid a icence 
fee, contrary to a bye-law of a vill 
—Held: it was not necessary that he 
bye-law or conviction should contain 
the words “‘ for temporary purposes ’’ 
& “assessment ro for the then 
municipal year.”— R. v. Myrre (1903), 
93C. L. T. 286; 60. L. R. 120; 2 
O. W. R.533.—CAN. 


See ECCLESIASTICAL LAw; HusBaNp AND WIFE. 


MARRIAGE SETTLEMENTS. 


See BIuts OF SALE; 


See HusBaNnD AND WIFE; 


See BANKRUPTCY AND INSOLVENCY; Egqurry; EXECUTORS AND ADMINISTRATORS : 


MARRIED WOMEN. 


REAL PROPERTY AND CHATTELS REAL ; 


MARSHALLING. 


MortTGAGE. 


END OF VOL, XXXII. 
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Sect. 4.—Mandamus: Sub-sects. 2 & 3. Sect. 5 
Sub-sects. 1 & 2, A. & B. (a) & (b).) 
SUB-SECT. 2.—PROCEDURE. 

See, generally, CROWN Practice, Vol. XVI., pp. 
323 et seq. 

_ 1580. Time for application..—If an appeal be 
given to the sessions within six months after the 
cause of complaint, & a motion is made there 
within that time to enter & respite one, which is 
denied, the ct. will not grant a mandamus to the 
Justices to receive it after the six months are 
elapsed.—R. v. DERBYSHIRE JJ. (1791), N olan, 29 ; 
4 Term Rep. 488; 100 BE. R. 1134. 

1581. |—A certiorari to remove an order of 
quarter sessions had been quashed because the 
affidavit on which it had issued omitted to state 
that the justices on whom it was served had been 
present at the sessions at the making of the order 
pursuant to 13 Geo, 2, c. 18, 5. 5. On motion for 
a fresh certiorari to remove the same order after 
the six months had expired :—Held : the writ had 
not been moved or applied for within the meaning 
of the Act by the former application, & the present 
was a fresh motion & consequently out of time.— 
R. v. CARTWORTH (INHABITANTS) (1843), 1 Dow. & 
L, 837, 842; 8 Jur. 61; 8 J.P. 1043; sub nom, —— 
v. ,13 L. J. M. C, 28. 
Annotation :—Mentd. R. v. West. Riding 

Darton v. West (1844), 1 New Sess. Cas. 
|—See CRowN Practice, Vol. XVI., pp. 
325, 326, Nos. 1379--1390. 

1582. Evidence in support of application—Con- 
tents of affidavit.|—Before a mandamus is granted 
to compel sessions to enter continuances & hear 
an appeal they have refused to hear, it is essential 
that the affidavits of applts. show that the practice 
of the particular sessions with respect to the time 
of notice of appeal has been observed.—R. v. 
WARWICKSHIRE JJ. (1845), 6 Q. B. 750; 1 New 
ae Pie oe ae Ris Cas. 463; 14 L. J. 

.C. 39; - 1.0.8. 291; 97. P. : ‘ 
131; 115 E, R. 283. sen eae 

1583. -|—The affidavits on motion for 
a mandamus to sessions to hear an appeal should 
state all the material facts that occurred at the 
sessions.—R.. v. WEST RIDING OF YORKSHIRE JJ = 
Sr. PANCRAS v. BRADFORD (1845), 3 Dow. & L. 
152: 2 New Sess. Cas. 1; 141. J. M. C. 119; 5 
LL. T.0.8.152; 9 J.P. 829 ; 9 Jur. 790. 

Direction of writ—To what Justices.|] — See 
eres PRACTICE, 

520. 








of Yorkshire JJ., 
406. 











SuB-SEcT. 3.—CosrTs. 


See CROWN PRACTICE, Vol. P —35 
Nos. 1742-1822, Peete antes 


Sect. 5.—SPECIAL CASE. 
SUB-SECT. 1.—BEFOoRE HEARING AT SESSIONS— 
CASE STATED BY CONSENT OF PARTIRS. 


See, generally, Crown Cases Act, 1848 (c, 78): 
juerier poe me 1849 (c. 45), 8.11; Sine 
ourt of Judicature (C lidati 
cu 40), oe (Consolidation) Act, 1925 
- Contents of case—Agreement of parties t 
submit to decision of court./—A case stated for the 


PART XIV. SECT. 5, SUB-SECT. 2.—A, 


f Rly ce UME a ing case— l 
23 U. 0. 1. 457, —CAN, eee (1864), 


Vol. XVI., p. 334, Nos. 1519, 


&. Preliminary procedure must be 
complied with.}—The ct. will not hear 
& case from the quarter sessions unless 
the statute & rules of ct. prescribing 


MAGISTRATES. 


opinion of the Q. B. Div., under Quarter Sessions 

Act, 1849 (c. 45), s. 11, should contain a statement 

of the agreement of the parties that judgment in 

conformity with the decision of the ct. may be 
entered at quarter sessions in the manner provided 
by the sect.—PETERBOROUGH CORPN. v. THURLBY 

OVERSEERS (1882), 8 Q. B. D. 586, D.C. 

1585. Practice of King’s Bench Division—One 
counsel only heard on each side.}|—-(1) On the 
hearing of a special case in an appeal stated for 
the opinion of one of the superior cts. under 
Quarter Sessions Act, 1849 (c. 45), s. 11, the 
counsel for the party in support of the rate is 
entitled to begin. 

(2) Upon such hearing the ct. refused to hear 
more than one counsel upon either side.—BED- 
FORDSHIRE JJ. v. ST. PAUL, BEDFORD (1852), 7 
Exch, 650; 21 1. J.M.C.228; 16 J.P. 538; 155 
K. R. 1109. 

Annotations :-~ 48 to (1) Refd. Sheppard v. Bradford (1864), 
12 W. R. 867. Generally, Mentd. Mile Knd Grdns. v. 
Hoare, [1903] 2 K. B. 483. 

1586. Party supporting order begins—& replies.]| 
—Where a case is stated for the ct. under Quarter 
Sessions Act, 1849 (c, 45), s. 11, & argued on 
concilium, the counsel supporting the order of the 
magistrates is entitled to begin & reply.—R. v. 
HOLBECK OVERSEERS (1851), 16 Q. B. 404; 16 
L. T. O.S. 503; 15 3. P. 227; 117 E. R. 933. 
innotations :—Mentd. Hartticld v. Rotherfield, @. v. St. 

Andrew, Holborn (1852), 17 Q. B. 746; R. v. Worcester- 

shire JJ., Winchcombe Union Grdns., v. Stourbridge Union 

Grdns. (1865), 13 W. R. 836. 

1587. .|}—BEDFORDSHIRE JJ. v. St. PAUL, 
BEDFORD, No. 1585, ante. 

1588. Costs—Given to successful party as be- 
tween party & party.!—Semble: where on appeal 
to quarter sessions a case is stated for the opinion 
of a superior ct. under Quarter Sessions Act, 1849 
(c. 45), s. 11, the practice is to give costs to the 
successful party as between party & party.— 
CLARENDON (EARL) v. ST. JAMES’8, WESTMINSTER 
(RECTOR, ETC.) (1851), 10 C. B. 806; 4 New Sess. 
Cas. 639; 20 L. J. M. C. 213; 17 L. T. 0. S. 75; 
15 J. P. 340; 188 E. R. 319. 

Annotations ;-—Mentd. R. v. Gaskell (1851), 16 Q. B. 472; 


Rt. vo. Cockburn (1852), 16 Q. B. 480; R.v, Linnean soc. 
(1854), 18 J. P. 504; R. vo. Royal aaa & Chirurgical 
€ 


Soc. of London (1857), 21 J. P. 78 





SUB-SECT. 2.—AFTER HEARING AT SESSIONS. 
A. In General. 

See Criminal Justice Act, 1925 (c. 86), 8. 20. 

1589. Interested magistrate—May not vote as to 
grant of case.|—R. v. GUDGRIDGE, No. 75, ante. 

1590. Case offered by magistrate—Party not 
bound to accept.|—R. v. Wrst Ripina JJ., Re 
CHORLTON TOWNSHIP, No. 1504, ante. 

1591. Case embodying only irrelevant questions.] 
—The ct. will not answer a case from the sessions 
pen submits questions frivolous & wholly imma- 

rial. 

It is a gross abuse to send to this ct. a case . 
submitting questions, the answers to which cannot 
& ought not to affect the decision on the settle- 
ment (LORD DENMAN, C.J.).—R. v. HALIFAX (IN- 
aes (1848), 12 L. T. O. 8. 147; 12 J. P. 

By licensing justices.}—-See INTOXICATING 
Liquors, Vol. XXX., p. 70, Nos, 551-557. 





been 


the preliminary steps have 
HatToH 


strictly complied with.—R. v. 
(1865), 15 C. P. 461.—CAN. 


Part XIV.—APPEALS FROM QUARTER SESSIONS. 


B. When Appeal Available. 
(a) In General. 
See Criminal Justice Act, 1925 (c. 86), s. 20. 
1592. On trial of indictment —- Consent of 


recorder.|—At the trial of an indictment at ' 


quarter sessions a point of law was taken, & it 
appeared that in effect the recorder then consented 
to state a case. At the next quarter sessions he 
consented to state a case :—Held: the recorder 
had jurisdiction to state the case.—R. v. MEAN 
(1904), 69 J. P. 27; 21 T. L. R. 172, C. C. R. 

Annotation :—Mentd. R. v. Rodley, [1913] 3 K. B. 468. 


.|—See, now, Criminal Appeal Act, 1907 
(c. 23), 8. 20 (1). 

1593. For repair of bridge.|—The inhabi- 
tants of the county, being primd facie liable to 
repair all public bridges within it, are therefore, as 
it seems, bound to repair an ancient horse bridge, 
unless they show that others are bound to repair 
same. The ct. will take no cognisance of a special 
case reserved upon the trial of an indictment at the 
sessions.—R. v. SALOP eee) (1810), 13 








Bast, 95; 104 KE. R. 303. 
Annotation :—Refd. R. v. Sutton Coldfield Overseers (1874), 
L. R. 9 Q. B. 153. 


& similar matters.]— See, now, 
Supreme Court of Judicature Act, 1925 (c. 49), 
s. 29. 
1594. After sessions concluded—Unless power 
reserved with consent of all parties.|}—A chairman 
of quarter sessions has no power, after the sessions 
are over, to state a case for the opinion of the ct. 
upon points raised on appeal against an order of 
removal, unless the power to do so has been 
distinctly reserved to him by the ct. of quarter 
sessions with the consent of all parties.—R. v. 
BasInG (INHABITANTS) (1849), 3 New Mag. Cas. 
16L; 13 L. T. O. 8S. 281; 18 J. P. Jo. 393. 

1595. On respiting appeal -]—(1) Upon an appli- 
cation to enter & respite an appeal, the ct. of 
quarter sessions has no power to state a special 
case; & the Ct. of Q. B. will take no notice of the 
facts of a case so stated. 

(2) Where quarter sessions state a case for the 
opinion of the Ct. of Q. B. they ought themselves 
to decide one way or the other otherwise the 
superior ct. will not entertain the appeal & give 
any decision on the merits.—R. v. SUTTON COLD- 
FIELD OVERSEERS (1874), L. R. 9 Q. B. 153; sub 
nom. R. v. LONDON & NORTH WESTERN Ry. Co., 
43 L. J. M. C. 57; sub nom. R. v. SuTToN CoLp- 
FIELD, RK. v. ASTON, 29 L. T. 840; 38 J. P. 166 
sub nom. LONDON & NORTH WESTERN Ry. Co. v. 
SUTTON COLDFIELD, LONDON & NORTH WESTERN 
Ry. Co. v. ASTON, 22 W. R. 324. 


uo alons :— As to (2) Consd. R. a cout 7 eater Licensing 
ae pe party. io 1 K. B. . Curtis 
Ushi t TL 


R. v. Beales (1885), | 754 er 
Generale ‘Red. ‘Walsall Overseers v. L. & N. W. 
Ry. (1878), i ADD. Cas. 30. 
——.|—See, also, Sub-sect. 2, D. (b), post. 
No "pees on question of fact.|—-See Sub-a6et: 2, 
E. (0), post. 


(b) Discretion of Justices. 
See, now, Criminal Justice Act, 1925 (c. 86), s. 20. 
1596. Whether justices will be compelled to state 


a case.|—Qu.: whether the sessions can be com- 
pelled to state a case.—R. v. OULTON (INHABI- 
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TANTS) (1735), Lee temp. Hard. 169; Burr. S. C. 
64; Sess, Cas. K. B. 209; 05 E. R. "108, 
Pe : 


Annotations ‘Tj Aporrd. R. v. Waleall Overseers 
a D. Beit. Walsall Overseers »v. 
(1 878). 4 . Ex om Tollerton 


App. Cap. ey Mentd 
Gromeare (1842), 3 Q. 


1597. |—Ha p. 7 ARVIN (INHABITANTS), 
No. 1465, anle. 

1598. Where they have granted but not 
stated case.|—When the sessions on determining 
an apes have granted a case, but none has been 
stated, the ct. will, under some circumstances, 
direct a mandamus to the justices who heard the 
appeal, to state a case. But not where it is clear 
that such a proceeding could lead to no result ; as 
where the chairman, in consequence of his own 
opinion & that of the ct. upon the facts, refused to 
sign any statement but one which would have 
excluded the point of law relied upon by the party 








demanding a case.—R. v. PEMBROKESHIRE JJ. 
ieee) .& Ad. 391; 1L.J.M.C.92; 109 BB. R. 
1188. 


Annotations :—Consd. R. v. Cheshire JJ., Ex p. Le 
rene) 11 J. se ae R. v, Staffordshire JJ. (1857), TE.& B 
Jarvin (1840), 9 Dowl. 126. Mentd. 


Kondeny Wilkinon (1855), 4 E. & B. 680. 

1599. Justices unable to agree as to 
terms of case—-Mandamus to enter rs ence 
Where quarter sessions have confirmed an order 
of removal, subject to a case for the opinions of the 
Ct. of K. B., & the justices cannot agree for several 
sessions on the terms of the case, the ct. will grant 
&® mandamus, compelling them to enter con- 
tinuances & hear the appeal; for the order of 
sessions being only conditional, there is no decision, 
unless the case is returned.—R. v. SUFFOLK JJ. 
(18382), 1 Dowl. 163. 


Annotations i, Dita. R. v. Staffordshire JJ. se?) a Dowl. 
484, Expld. R. v. Hampshire JJ. (1862), 32 L. J. M. C. 











1600. Where justices ought to grant case.|— 
Nothing can be better settled than that it is 
entirely at the discretion of the sessions whether 
to grant a case, & so to submit their judgment to 
the opinion of the Ct. of Q. B. or not. Even 
though the appeal should be one in which in the 
proper exercise of their discretion they ought 
undoubtedly to grant a case in order that their 
judgment may be reviewed, if they refuse to do 
so; there are no means of compelling them 
(COCKBURN, C.J.).—R. v. WALSALL OVERSEERS 
(1878), 3 Q. B. D. 457; 47 L. J. Q. B. 711; 38 
L. T. 665; 42 J. P. 644; 26 W. R. 705, C. A. ; 
on appeal, sub nom. WALSALL Poor OVERSEERS 
v. LONDON & NorTH WESTERN Ry. Co. (1878), 4 
App. Cas. 30, H. 


Annotations :—Refd. 
Ex p. Cardy, *LHOGy 3 
Watch Co meee ie 
mouthshire Cor 
R. v. Swindon L. B. (188 L. J. 5. 
Shubrook v. Tufnell (1882), 30 W. i. ‘140: Daterbarough 
Corpn. wv. ay neenerne Parish & Stamford Union Assmt. 


ne Ba ery ae Licensing JJ. 
rt (ea V. fa 00 
8 


ann at Hlehws 63 L. ee C. 33; Illingworth v. Bulmer 
ighway ark i884), 53 L. J. M. C. 09, Holborn 
.v. Chert Hd a . (1885), 15 Q. B. "6: Cox v. 
Bebe (1890), 15 App. Cas. 506 3 


Council & ite Council, 


Ex 1. Meet mee itd 
Sandwich Council, [1891] 1 @.8 


Aer a County Council 
. 725; Barnardo v. Ford, 


Gossage’s Case, fig92) A, 326; Re Kni a be Taber- 
nacle Permanent Bldg. pa (1892 » 41 W. Lodge 
v. ee an tl n. (1898), . j.P. 515; Re Oe enter 
& Bristol Corpn. (1907 ie val : Re ‘Jude's hpi 
Compositions ed 07) 1 sure 653 N. W. ony 
Thrapstone Union Assmt. Com. (1912), 107 L, T. 88: 


R. v. Nat Bell Liquors, [1922] 2 A. C. 128. 


been convicted before justices of hav- power to reserve a case under CO. S. U. 0. 

PART XIV. = 5, BUB-SECT. 2.— ing pretended to be a physician, o. 112, spplt. not being & Dernon ‘* gon- 

+ \a) contest” to 29 Viot. o. 34, appealed victed treason, elony, or mis- 

h. On_ conviction for treason, felony quarter sessions, & was found demeanour.”—POMEROY v. WILSON 
or misdeneanour.J—Applt., having pail :—Held: the sessions had no (1866), 26 U.C. R. 45.—CAN. 
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Sect. 5.—Special case: Sub-sect. 2, B. (c), C. & D. 
(a) & (0).) 


(c) Effect of Statute ptt Decision of Sessions 
inal, 
1601. Whether justices can state a case—Right 


to certiorari taken away——Justices decision to be 
final.|—-R. v. ALLEN, No. 1116, ante. 














1602. |—R. v. WYKEHAM, No. 
1432, ante. 

1603. —— ——.|—-R. v. Hanp.iey, No. 
1433, ante. 

1604. ———.]—-On an appeal to a ct. 








of quarter sessions against a conviction under a 
statute by which the certiorari was taken away, the 
ct. affirmed the conviction subject to a special 
case for the Ct. of Q. B.:—Held: the certiorari 
could not issue even for the purpose of bringing 
the case before the ct., & the consent of the in- 
formant to the issue of the writ was immaterial.— 
R. v. CHANTRELL (1875), L. R. 10 Q. B. 587; 44 
L. J. M. C. 94; 33 L. T. 305; 39 J. P. 472; 28 
W.R. 707, D.C. 

Annotations :—Consd. R. v. Walsall Overseers (1878), 3 
Q. B. D. 457; Kydd v. Liverpool Watch Committee, 
[1907) 2 K. B. 591. Refd. He Carpenter & Bristol Corpn. 
(1907), 71 J. P. 417. 

1605. Consent of parties.|—By con- 
sent of the parties, applt. & resp., a special case 
may be stated, by a ct. of quarter sessions, for the 
opinion of the Ct. of Q. B., though the wriu of 
certiorari be taken away. But the questions 
submitted must be questions of substance arising 
upon the merits of the case; & a question of juris- 
diction may conveniently be raised in this way.— 
R. v. DICKENSON (1857), 7 E. & B. 831; 26 
L. J. M. C. 204; 29L. T. 0.8. 180; 22 J.P. 243; 
3 Jur. N.S, 1076; 5 W. R. 654; 119 B. R. 1455. 
Annotations :—Expld. R. v. Chantre}l (1875), L. R. 10 Q. B. 

ae at Kydd v. Liverpool Watch Committee, [1907] 

1606. ———- Justices’ decision to be final.|—Resp. 
(applt. at quarter sessions), a divisional inspector 
of police, retired with a right to a pension to be 
calculated according to the Police Act, 1890 (c. 45), 
on the amount of his ‘‘ annual pay ”’ at the date of 
his retirement. At that date resp., in addition 
to a weekly payment of money, had a free resi- 
dence, with free fuel, gas & water :—Held: there 
is an appeal by way of case stated on points of law 
from the decision of quarter sessions in an appeal 
to them by a police constable from a decision of 
the police authority in calculating the amount of 
pension due to such police constable on his retire- 
ment, notwithstanding the direction in Police 








Act, 1890 (c. 45), s. 11, that the decision of quarter. 


sessions shall be final.—-GoopWIN »v. SHEFFIELD 
CoRpNn,, [1902] 1 K. B. 629; 71 L. J. K. B. 492; 
86 L. T. 682; 66J.P.533; 18 T. L. R. 441, D.C. 


Annotations :—Consd. Kydd v. Liverpool Watch Committee 
1907] 2K. B. 591. Montd. Bayley v, Bayley, {1922} 2 


1607. -—By Police Act, 1890 (c. 45), 
8. 11, where a police constable claims a pension as 
of right, & the police authority do not admit the 
claim, the constable may apply to the police 
authority for a reconsideration of the claim to the 
pension, & if aggrieved by the decision upon such 
reconsideration may apply to the next practicable 
ct. of quarter sessions, ‘‘ & that ct., after inquiry 
into the case, may make such order in the matter 
as appears to the ct, just, which order shall be 
final’’:—Held;: the decision of quarter sessions 
is final, & they have no power to state a case for 








D. (B). BECT. 2. —A case sta’ 


k. Judge's reporl—Setting out evi- 


— 


dence on igi iy ar act of law arose. 
by way of app 

from quarter sessions ought to in 

the form of a judge's report, & should 
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the opinion of the ct.—K ypp v. LIVERPOOL WATCH 

CoMMITTEE, [1908] A. C. 327; 77 L. J. K. B. 947; 

99 L. T. 212; 72 J. P. 895; 24 T. L. R. 772; 62 

Sol. Jo. 689; 6L. G. R. 903, H. L. 3 revag., [1907] 

2K, B. 59], C. A. 

Annotations :—Expld & Distd. Lobitos Oilfields v. Admiralty 
Comrs., Crown 8.8. Co. v. Admiralty Comra, eee 86 


L. J. K. B. 1444. Refd. Re Carpenter & Bristol Corpn. 
ee eee . R. 977; R. wv. Salford Hundred JJ., (1912 


C. Time for Application to High Court. 

See C. O. R., 1906, r. 25. 

1608. Within six months of order.|—Certiorari 
to remove an order of sessions confirming an order 
of removal by two justices, must be moved for 
within six calendar months after such order made. 
—R. v. Sussex JJ. (1813), 1 M. & S. 6381; 105 
E. R. 236; subsequent proceedings, 1 M. & S. 734, 


Annotations :—Mentd. R. v. Middlesex JJ. (1836), 5 Ad. & 
El. 626: R. v. Darton (1844), 14 L. J. M. C. 41, 


at judges’ chambers 
within time.]|—This ct. refused to grant a certiorari 
to bring up an order of sessions made subject to a 
case, on an application more than six months 
after the order was made, although appcts. had 
attended at the judge’s chambers within the time, 
but had failed, in consequence of the non-attend- 
ance of a judge there till after the six months had 
expired.— Ex p. LLANBEBLIG (INHABITANTS) (1846), 
2 New Sess, Cas. 315; 15 L. J. M. C. 92. 

1610. Time computed from date of order— 
Not from settlement of case.|—An application for 
a writ of certiorari to bring up an order of magis- 
trates on which a special case has been granted 
must be mace within six months from the date of 
the order, & not from the settlement of the special 
case.—ELLioTtT v. THOMPSON (1875), 33 L. T. 339; 
of W. R. 56; sub nom. Ex p. Evvurott, 40 J. P. 

6. 

1611. ——- Effect of C. O. R., 1906, r. 25— 
Statutory enactment limiting time for certiorari to 
three months.|—A case stated by the London 
quarter sessions on an appeal to them under the 
Valuation (Metropolis) Act, 1869 (c. 67) may, not- 
withstanding the provisions of sect. 40 of that Act 
limiting the time for suing out a certiorari for the 
removal of orders of the assessment sessions to 
three months, be filed at any time within six 
months after the decision of the sessions under 
above rule.—HORNER v. STEPNEY ASSESSMENT 
COMMITTEE (1908), 98 L. T. 450; 72 J. P. 262; 
24 T. L. R. 500; 6 L. G. R. 651; 2 Konst. Rat. 
App. 743. 

Failure to state case within time—Whether man- 
damus to enter continuances granted.|-—See CROWN 
PRACTICE, Vol. XVI., p. 325, No. 1384. 








D. Form of Case. 
(a2) In General, 

1612. Must state actual Issues—Not abstract 

uestions of law.}]— He CARDIGAN COUNTY 

OUNCIL, No. 1230, ante. 

16138. Must state conclusions of fact—Not evi- 
dence.|—A special order of sessions must state 
facts, & not recite evidence.—R. v. MARKLEY 
(INHABITANTS) (1738), Andr. 151; 95 E. R. 389; 
ee ei R. v. MARTLEY (INHABITANTS), Burr. 

. C. 120. 

1614. .|—Sessions should state as 4 
fact, in a settlement case, whether the master 
dispensed with the service before the end of the 








set out fully the evidence upon whic! 
the question of law arose.-—KEVIL 1 
LYNCH (1874), 7 I, R. Eq. $29,---IR. 
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year, or whether there were a dissolution of the 
contract by mutual consent. 

The ct. of quarter sessions should state the 
result of the evidence; & in a case of this kind 
they should state the fact one way or the other 
(GRoSE, J.).—R. v. St. PETER OF MANCROFT IN 
NORWICH (INHABITANTS) (1800), 8 Term Rep. 
477; 101 EB. R. 1499. 

Annotation :—Mentd. R. v. Kings Pyon (1803), 4 East, 351. 

-|—The ct. of quarter sessions 
in a case sent by them for the opinion of the Ct. of 
K. B., should state the conclusion of fact which 
they draw from the evidence, & not the evidence 
itself.—R. v. St. CUTHBERT WELLS (INHABITANTS) 
(1834), 5 B. & Ad. 939; 3 Nev. & M. K. B. 100; 
2Nev. &M.M.C.93; 31L.J.M.C. 35; 110 EB. R. 
1038. 

1616. .]|—Sessions should state facts 
not evidence ; we must order them to re-hear the 
case; but that will not bind them to state another 
case for our opinion (DENMAN, C.J.).—R. v. 
MELSONBY (INHABITANTS) (1837), 1 Jur. 52. 

1617. .|—Sessions ought to find the 
facts specifically, & not send up the documentary 
& other evidence to the ct. in the shape of a case. 
—R. v. SALISBURY (MARQUIS) (1838), 8 Ad. & El. 
716; 3 Nev. & P. K. B. 476; 1 Will. Woll. & H. 
444; 7L. J. M.C. 110; 2 Jur. 658; 112 EH. R. 
1009. 


Annotation :—Mentd. L. & N. W. Ry. v. Buckmaster (1875), 
L. R. 10 Q. B. 444. 


1618. —— Certiorari refused—Case merely 
asking court to draw conclusion of fact.|—-On 
appeal against an order for removal, on the ground 
among others that the examinations whereon the 
order was made were insuflicient & did not contain 
legal evidence of any settlement having been 
gained in applt. parish, sessions overruled the 
objection, &, after hearing evidence offered by 
resps., confirmed the order, subject to a case for 
the opinion of the Ct. of Q. B. on a matter of 
evidence. This ct. refused a rule for a certiorari 
to bring up the examinations on which the 
original order was made.—Hx p. TOLLERTON 
OVERSEERS (1842), 3 Q. B. 792; 2 Gal. & Dav. 
5638; 114 BEB. R. 7113 sub nom. R. v. WEST RIDING 
OF YORKSHIRE JJ., TOLLERTON wv. IDLE, 12 
L. J. M. C. 15; 7 Jur. 15. 

Annotations :—Reld. R. v. Buckinghamshire JJ. (1843), 3 
Q. B. 800; kz p. Brighton Grdns, (1850), 14 J. P. 639. 
1619. -]—R. v. TILLINGHAM (INHABITANTS), 

No. 1665, post. 

1620. .|—The ct. of quarter sessions ought 
not simply to state facts & ask the opinion of the 
ct. as a jury upon them, but having drawn their 
own conclusions from the facts, they may ask 
whether in the opinion of the ct., the facts will 
warrant their finding.—R. wv. PILKINGTON (IN- 
HABITANTS) (1844), 5 Q. B. 662; 3 Gal. & Dav. 
319; 1 New Sess. Cas. 90; 138 L. J. M. C. 61; 2 
L. T. O. 8. 400; 8 J. P. 724; 8 Jur. 267; 114 
EH. R. 1398. 

1621. Parties unable to agree facts—Case settled 
by chairman of sessions binding.|—THuRBORLAND 
v. BRIGHTSIDE BIBRLOW OVERSEERS (1859), 23 
J.P. Jo. 324. 

1622. To be drawn by counsel.|—R. v. WooL- 
PIT (INHABITANTS), No. 1649, post. 























(6) Case must be Conclusive of Appeal. 


1623. General rule.|—The sessions should not 
send up a case with a view to its being reheard by 
them, but should decide both ways, provisionally. 
—-R. v. STOKE-UPON-TRENT (INHABITANTS) (1843), 
5 Q. B. 808; 1 Dav. & Mer. 857; 18 L. J. M. CG. 


45} 


44; 2. 0.0.8. 148; 8 J. P. 197; 8 Jur. 34; 

114 BH. R. 1268. 

Annotations :-—Refd. R. v. Kesteven JJ. (1844), 8 Jur. 445, 
Mentd. Devonald v. Rosser, (1906) 2 K. B. 728; Meek »v, 
Port of London Authority (1918), 119 L. T. 196. 


1624. |—FuLtHamM UNION v. St. Mary 
ABBOTTS, KENSINGTON ASSESSMENT COMMITTEE 
(1886), Ryde, Rat. App. (1886-90), 86, D.C. 


Annotalions :--—Mentd. L. C. C. v. St. Giles-in-the-Fields & 
St. Geonge’s, Bloomsbury (1891), Ryde, Rat. App. (1891-— 
93), 72; R. vw. Woolwich Union Grdns. (1891), Ryde, 

Rat. App. (1891-93), 279. 


1625. Provision for re-hearing at sessions./— 
Special order ought not to conclude to the opinion 
of the Court.—ANoNn. (1700), 2 Salk. 486; 91 


K. R. 418. 
.R.10 Q. B. 
D. 457. 





Annotations :—Mentd. R. v. Chantrell (1875), L 
5687; R. vw. Walsall Overseers (1878), 3 Q. B. 


1626. .|—This Ct. refused to hear a case 
[of an appeal against an order for the removal of 
a@ pauper] sent up by quarter sessions which con- 
cluded thus: ‘if the Ct. of Q. B. shall be of 
opinion, etc., then the order to be confirmed, but, 
if the Ct. shall be of a contrary opinion, then the 
appeal to stand respited until the next sessions 
after the judgment of the Ct.,’’ because the 
sessions had at the same time asked this Ct. to 
decide the case, & had reserved the power of after- 
wards deciding it themselves.—R. v. Wistow 
(INHABITANTS) (1841), 3 Q. B. 816, n.; 1 Gal. & 
Dav. 681; 114 E. R. 720; sub nom. R. v. WESTOE 
(INHABITANTS), 10 L. J. M. C. 112. 





| Annotation :—Refd. R. v. Kesteven JJ. (1844), 8 J. P. 629. 





1627. .|—Semble: it is not proper to annex 
to a case sent from the sessions for the opinion of 
this ct., a condition that, if the ct. think one way, 
the subject-matter shall be sent back to the ct. 
of sessions to be reheard.—R. v. WoRTH (INHABI- 
TANTS) (1843), as reported in 4 Q. B. 132; 3 
Gal. & Dav. 376; 7 J. P. 287; 114 E.R. 847. 


Annotations :-—Mentd. R. v. Ickham (1843), 7 J. P. 529; 
R. v. Kesteven JJ. (1844), 8 J. P. 629; Ward wv. Pitt, 
eh v. Powell Duffryn Steam Coal Co., [1913] 2 K. B. 


1628. -|—Notice of appeal against an order 
of removal described the order by its contents, but 
did not state the names of the removing justices. 
On the trial of the appeal this was argued as a 
preliminary objection; & the sessions, without 
further hearing, confirmed the order, subject to 
the opinion of this ct. on a case, which submitted, 
as the point for decision, whether the notice was 
defective for the reason above mentioned ; 
directing, that, if this ct. held the notice good, the 
case should be sent back to the sessions, to be 
heard on the merits. 

This ct. overruled the objection without argu- 
ment, & allowed the case to go back to the 
sessions.—R. v. WESTHOUGHTON (INHABITANTS) 
(1843), 5 Q. B. 300; 1 Dav. & Mer. 388; 13 
L. J. M.C. 41; 2L. T. 0.8. 147; 7 J. P. 788; 
8 Jur. 106; 114 BH. R. 1262. 

Annotation :—Reld. R. v. Kestevon JJ. (1844), 8 Jur. 445. 


1629. ——-.|—-R. v. KESTEVEN JJ., No. 1509, 
ante. 
.|—The Ct. of Q. B. will not hear any 





1630. 
case sent from the ct. of quarter sessions which 
contains a proviso that in a certain event the 
appeal is to be seat back to be heard by sessions.— 
R. v. MACCLESFIELD (INHABITANTS) (1844), 1, 
New Mag. Cas. 59; 3 L. T. O.S.179; 8 J.P. Jo, 


373. 
——.]—R. v. FARIBEY (INHABITANTS) 
(1844),4 L. T. O. 8. 113. 

1632, ——.|—A case from quarter sessions must 
not submit a question to this ct. on the sufficiency 
of examinations or grounds of appeal with a 

a 
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direction that if the ct. should decide in favour of 
their sufficiency the case may be sent back to 
sessions to be reheard on the merits; but the 
merits should be heard by the sessions in the first 
instance, so that if any question then remain for 
this ct. its decision may be final.—R. v. MARTON 
CUM GRAFTON (INHABITANTS) (1847), 10 Q. B. 
071; 3 New Sess. Cas.5; 16L.J.M.C. 159; 11 
J. P. 678; 11 Jur. 927; 116 HB. R. 368. 

Annotation :—Consd. I. v. Sutton Coldfield Overseers (1874), 

L. R. 9 Q. B. 153. 


1633. .J|—R. v. SUTTON COLDFIELD OVER- 
SEERS, No. 1595, ante. 
' 1634. .|—R. v. HEADINGTON UNION (1883), 
47 J P. Jo. 756; on appeal, sub nom. HEADINGTON 
UNION GUARDIANS v. ST. OLAVE’S UNION GUAR- 
DIANS (1884), 13 Q. B. D. 293, C. A. 


Annota‘ion :—Mentd. Plymouth Union v. Axminster Union 
(1898), 67 L. J. Q. B. 871. 








KE. Functions and Powers of High Court. 
(a) In General. 

See Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), 8. 25 (2). 

1635. Order of justices quashed—Order of ses- 
sions falls with it.|—ANON. (1701), No. 1426, ante. 

1636. When court will refuse to hear appeal— 
Majority of justices against case.|—R. v. Mon- 
MOUTHSHIRE JJ., No. 1474, ante. 

1637. Point already decided in High Court 
—Sessions ignorant thereof.}—— Where quarter 
sessions sent a case for the opinion of this ct., 
being ignorant that the point stated in it had been 
previously decided, the ct. refused to review their 
judgment.—R. v. St. JouNn EVANGELIsT (IN- 
HABITANTS) (1888), 6 Ad. & E). 300, 2 Jur. 46; 
112 BE. R. 144. 

1638. —— Decision of sessions expressed not to 
be on merits of case.|—At the hearing of an 
appeal sessions were of opinion, upon objection 
taken, that the examinations were insufficient, & 
quashed the order, but at the request of resps., & 
with a view to enable them to obtain a fresh order, 
they stated in the order of sessions, that the order 
of removal was quashed, ‘‘ but not on the merits ”’ : 
—Held: upon a case stated, sessions were not 
bound to quash the order absolutely, & this ct. 
would not entertain the question, whether the 
objection went to the merits of the settlement, 
though that question was raised on the case, 
sessions having found in terms that they quashed 
not on the merits.—R. v. KINGSCLERE (INHABI- 
TANTS) (1843), 3 Q. B. 388: 3 Gal. & Dav. 186; 
13L. J.M. C. 22; 2, T. 0.8. 147; 83. P. 72; 
7 Jur. 1085; 114 B. R. 555. 


Annotations :—Refd. Hx p. Ackworth Overseers (1843), 3 
Q. B. 397; R. vw. Perranzabuloe (1844), 1 New Sess. Cas, 


an 


See, also, Sub-sect. 2, D. (b), ante. 

1689. Construction of written document.]—If 
the ct. of quarter sessions send up a case for the 
opinion of the Ct. of K. B. & desire to have their 
order confirmed or quashed, according as the ct. 
shall think their construction of a written instru- 
ment right or wrong, but omit to set out sufficient 
to show whether their order is on the whole correct 
or not; the Ct. of K. B. will nevertheless confirm 
or quash the order, as they think the construction 
nee or wrong. 

case sent by sessions for the opinion of the 
Ct. of K. B, stated, that at the hearing. of an app eal 
touching the settlement of a pauper it was pro- 
posed to give in evidence conversations between 
the parties to a written agreement, but did not 
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state what those conversations were; also that 
it was proposed to give in evidence an indorse- 
ment upon the agreement, but that it was not 
proved that the indorsement was in existence when 
the agreement was signed. The question stated 
for the opinion of the ct. was the construction of 
the agreement. The ct. refused to send the case 
to be restated.—lhi. v. BILLINGHAY (INHABITANTS) 
(1836), 5 Ad. & El, 676; 2 Ilar. & W. 419; 1 
Nev. & P. K. B. 149; 1 Nev. & P.M. C. 29; 6 
L. J. M. C. 88; 111 EB. R. 1321. 
Annotation :—Mentd. R. v. Northowram (1846), 9 Q. B. 24, 

1640. Point already decided in High Court—Case 
dismissed——On ex parte application of party setting 
down.|/—R. v. HOLYWELL (INHABITANTS) (1849), 
13 J. P. Jo. 318, 

1641. Refusal of appellant to set down case.|—. 
CROCKER v. RAYMOND (1886), 3 T. L. R. 181. 
Araoreian Mont: Pickering v. Willoughby (1907), 97 


1642. Consent of recorder to state case—Death 
of recorder before case stated.| — LIVERPOOL 
CORPN, v. WEST DERBY UNION, No. 1560, ante. 

1643. Power to draw inferences of fact.|—On a 
case stated by quarter sessions:—Held: the 
High Ct. had power to draw the proper inference 
from the facts stated in the case, & the justices 
ought to have come to the conclusion on the facts 
that applts. had reason to believe that the state- 
ments contained in the warranty were true, & 
therefore the conviction must be quashed.— 
Dairy Suppty Co., Lrp. v. HOUGHTON (1911), 
106 L. T. 220; 76 J.P. 438; 28 T. L. R. 94; 10 
L. G. R. 208; 22 Cox, C. C. 704. 

On :—Refd. Hickton v. Hodgson (1913), 110 L. T. 


1644. .]—--An appeal from quarter sessions 
is in a different position from an appeal taken 
directly from the justices to the High Ct. In 
that case points of law, including, of course, the 
submission that the finding of fact has no evidence 
to support it, alone are open. In this case the 
Div. Ct. has the right & duty to draw inferences 
of fact from the facts stated, & that right & duty 
passes to each appellate ct. in turn (LoRD 
DUNEDIN).—-CABABI v. WALTON-ON-THAMES UR- 
BAN COUNCIL, [1914] A. C. 102; 83 lL. J. K. B. 
243; 110 L. T. 674; 78 J. P.129; 58Sol. Jo. 270; 
12 L. G. R. 104, Wi, L. 

1645. .|—It is open to the ct. to draw 
inferences of fact, even if the question were not 
in form determined by the ct. of quarter sessions 
(SWINFEN Eapy, L.J.).— Davis (D.) & Sons, Lro. 
v. PONTYPRIDD UNION ASSESSMENT COMMITTEE, 
RHONDDA OVERSEERS & RHONDDA URBAN COUN- 
cIL, [1916] 85 L. J. K. B. 1545; 115 L. T. 259; 
80 J.P.377; 14L.G. R. 932, C. A. 


(b) Findings of Fact by Sessions. 
i. In General, 

1646. Whether High Court will interfere— 
General rule.]|—Where, upon a case for the opinion 
of this ct., the sessions state the facts & draw their 
conclusion, this ct. will not disturb the finding, 
unless it appear that the evidence was contrary 
to the finding, or that there was no evidence to 
support it.—R. v. GREAT WISHFORD (INHABITANTS) 
(1835), 4 Ad. & El. 216; 1 Har. & W. 489; 5 
Nev. & M. K. B. 540; 3 Nev. & M. M. C. 367; 5 
L. J. M. C. 25; 111 HE. R. 768. 


Annotations :—Refd. R. v. Ightham (1836), 4 Ad. & El. 937; 
Ez p. Tollerton Overseers (1842), 3 Q. B. 792. 


1647. When of opinion finding is wrong.]— 
The Ct. of K. B. will not enter into a discussion of 
the facts upon which the sessions have arrived at a 
conclusion upon a question of mere fact; & though 
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they should think the sessions have arrived at a 
wrong conclusion upon the question of fact, they 
will confirm the sessions order.—R. v. St. COLUMB 
MINOR (INHABITANTS) (1827), 6 L. J. O. 8. M.C. 18. 

1648. .]}—The cxamination in support 
of an order of removal stated that a marriage had 
been solemnised at the church in B. The grounds 
of appeal denied the fact of the marriage, & 
impeached the examination on the grounds that 
there were two parish churches in B., viz. B. St. P. 
& B. St. A. At the trial of the appeal, a witness 
proved that there were two parishes in B. & two 
parish churches, each commonly called B. church. 
On this evidence, the sessions refused to allow 
resps. to go into their case, & quashed the order 
of removal :—Held: the question was one for the 
decision of the sessions, with which the ct. would 
not interfere, though it disapproved of the result.— 
R. v. BAKEWELL (INHABITANTS) (1845), 7 Q. B. 
601; 1 New Sess. Cas. 571; 5 L. T. O. S. 53; 
9J. P. 502; 115 E.R. 615, 

Annotation :—Refd. R. v. Totley (1845), 7 Q. B. 596. 

1649. Finding clearly wrong.|—(1) Where, 
upon a case stating the facts, sessions find in the 
negative, this ct. will not interfere with that 
finding, unless they see that upon the facts stated 
the finding is necessarily wrong. 

Sessions found that A. hired & paid for lodgings 
for the pauper in D., that the pauper came to D., 
& resided in the lodgings for a week, married, & 
continued afterwards to reside in the lodgings 
until his removal under the order appealed against : 
~—-Held: a finding by sessions that the pauper did 
not come to settle in 1D. within Poor Relief Act, 
1662 (c. 12), was repugnant to the fact found, & 
was therefore necessarily wrong. 

(2) Special cases from the sessions should be 
drawn by counsel.—R. v. Woourit (INHABITANTS) 
(1835), 4 Ad. & El. 205; 1 Har. & W. 483; 5 
Nev. & M. K. B. 526; 3 Nev. & M. M. C. 353; 
5L.J.M.C.14; 111 EB. R. 764. 

Annotations ;-—As8 to (1) Refd. R. v. Great Wishford (1835), 

4 Ad. & El. 216. Generally, Mentd. 2. v. Mashiter (1837), 

1 Nev. & P. K. B. 314; R. v. West Riding of Yorkshire 

JJ., Tollerton v. Idle (1842), 12 L. J. M. G. 153; R. ov. 

Barnsley (1849). 12 Q. B. 193. 

1650. .|—-The pauper was asked by a 
horsekeeper, whether he would have the ostler’s 
place, & he said he would, & entered into the 
service. Nothing was said as to the duration of 
the service, & it did not appear, whether the 
former ostler was a yearly servant. The pauper 
remained in the service five years, & considered 
that he was at liberty to leave, & was liable to be 
turned away at any time. The ct. of quarter 
Sessions having found that this was not a yearly 
hiring which conferred a settlement :—Held: as 
the finding was not necessarily wrong, the ct. 
would not disturb it.—R. v. ALL SAINTS, STAMFORD 
(INHABITANTS) (1837), Will. Woll. & Dav. 40 1 
T.P. 713 1 Jur. 52. 

















-, «vis a question of fact for 
the determination of the justices at sessions, from 
the nature of the trees & the mode & purpose of 
their cultivation, whether they are saleable under- 
wood, within Poor Relicf Act, 1601 (c. 2), & this 
ct. will not disturb their decision, unless it appear 
Clearly wrong.—R. v. NARBERTH NORTH (IN- 
HABITANTS) (1839), 9 Ad. & El. 815; 1 Per. & Dav.’ 
0003 8 Lids MC. 469-39 ne ee 


Fitzhardinge v. Pritchctt (1867), L. R. 
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1652, 





here any evidence in support.]/— 
Where the ct of quarter sessions have feand: upon 
. case stated, that there was no general hiring, this 

- will not disturb their decision, if there appear 
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to have been any premises to warrant it.—R. v. 
Rosuiston (INHABITANTS) (1828), 8 B. & C. 668 ; 
3 Man. & Ry. K. B. 420; 2 Man. & Ry. M. C. 
37; 7L. 3.0.8. M. C. 33; 108 E. R. 1191. 

1658. .|—When quarter sessions con- 
firm an order of removal, the validity of which 
turns upon a question of fact, that fact must be 
taken to have been found, although the evidence 
of the fact be stated in a case reserved; & the 
Ct. of K. B. will not disturb such finding if there 
were any evidence from which the fact might be 
inferred.—h. v. St. ANDREW THE GREAT, CAM- 
BRIDGE (INHABITANTS) (1828), 8 B. & C. 664; 3 
Man. & Ry. K. B. 374; 2 Man. & Ry. M. C. 19; 
7L.J.0.8. M.C. 28; 108 LE. R. 1190. 

Aone etl, R. v. Rosliston (1828), 3 Man. & Ry. 


1654. .|\—Where the ct. of quarter 
sessions have, from facts proved before them, 
drawn the conclusion, that there was an implied 
hiring for a year, this ct. will not, upon a case 
sent to them by the sessions stating those facts, 
disturb that decision, if there appear any promise 
whatever to warrant it.—R. v. St. MARTIN, 
LEICESTER (INHABITANTS) (1828), 8 B. & C. 674 ; 
3 Man. & Ry. K. B. 377; 2 Man. & Ry. M. C. 22 ; 
71L. 3.0.8. M,C. 31; 108 E.R. 1194. 




















1655. ——.]—MITCHELL v. CroYDON JJ., 
No. 145, anfe. 
1656. No evidence in support.|——Although 


a case stated by quarter sessions is not, under 
Supreme Court of Procedure Act, 1894 (c. 16), 
s. 2, an appeal upon facts as well as upon law, 
nevertheless it is within the powers of the High 
Ct. to determine whether upon the evidence 
quarter sessions were justified in arriving at the 
conclusion stated in the case, & as there was no 
evidence that the brewery co. had been selling 
their own liquor upon the premises, the appeal 
must be allowed.—HickTon v. Hopason (1913), 
110 L. T. 380; 78 J. P. 93; 30'T. L. R. 221, D.C. 
Aen Ua, oo: Mitchol] v. Croydon JJ. (1914), 111 


1657. —— Both finding & facts stated in case.|— 
R. v. St. ANDREW THE GREAT, CAMBRIDGE (IN- 
HABITANTS), No. 1653, ante. 

1658. ..—Although the sessions draw 
a conclusion from facts proved before them, yet 
if they afterwards state the facts for the opinion 
of this ct., the finding of the sessions is not con- 
clusive, but it will be presumed that the sessions 
desire the opinion of the ct.—R. v. ALNWICK CORPN, 
(1839), 9 Ad. & El. 444; 1 Per. & Dav. 3438; 2 
Will. Woll. & H. 72; 8L. 3. M.C. 50; 112 H.R. 
1279. 

1659. J—R. v. PILKINGTON (INHABI- 
TANTS), No. 1620, ante. 

1660. .]|—Notice of appeal against an order 
for maintenance of a lunatic pauper was given on 
June 30, after the time limited. by law had expired. 
On July 4, a notice to produce documents was 
served on applts. by the attorney for resps. At 
the trial, on July 8, the sessions found as a fact that 
the notice to produce was a waiver of the irregu- 
larity in the notice of appeal :—Held: the ques- 
tion was one of fact for the sessions, & their de- 
cision on it ought not to be disturbed.—R. v. 
WICKENBY (INHABITANTS) (1852), 19 L. T. O. S. 
105 ; 16 J. P. 583. 

1661. ——-.]—-R. _ v. 44 
J. P. Jo. 763, D. C. : 

1662. ——-.]—-The question whether a person has 
been guilty of behaving in a riotous or indecent 
manner within Vagrancy Act, 1824 (c. 83), 8. 3, 
is a question of fact for the justice or justices to 
determine, & from such determination no appeal 
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Sect. 4—~MANDAMUS. 
Sus-sEcT. 1—WHEN WRIT WILL oR WILL Not 
IssurE. 
A. In General. 

See, generally, CROWN Practice, Vol. XVI., 
pp. 808 ef seq. . 

1452. To restore clerk of peace improperly 
removed.|—R. v. I'vans, No. 882, ante. 

1453. To hand over effects of discharged prisoner to 
creditors.]—R. v. SuRRY JJ. (1734), Sess. Cas. K. B. 
71; 2 Barn. K. B. 410; Cunn. 27; 93 E.R. 72. 

1454. To admit claimant to office of clerk of 
peace. |— Mandamus will not lie to admit to office 
one of several claimants until the right is settled 
between them.—R. v. SuRRY JJ. (1754), Dunning, 
40; Say. 144; 96 E. R. 832. 

1455. To allow costs of maintenance pending 
appeal—-Removal order quashed.|—Str. MaAry’s 
NOTTINGHAM PARISH v. KIRKLINGTON PARISH 
(1730), Sess. Cas. K. B. 148; 2 Bott. 6th ed. 776 ; 
93 BH. R. 145. 

1456. To enrol order of petty sessions—Allega- 
tion of fraud.}|—The ct. will not issue a peremptory 
mandamus to enrol an order of sessions, in respect 
to which there is an allegation of fraud ; but will 
enjoin the inferior ct. to hear & determine upon 
the merits of the question. 

Upon a rule for a mandamus to compel the 
sessions to enrol an ordcr of petty sessions, for 
stopping up a footway, there being fair ground for 
believing that many persons had been misled by 
the published description of the footway, & had 
therefore neglected to give notice of appeal, the 
ct. made a rule to let in the appeal.—R. v. SUFFOLK 
JJ. (1826), 6B. & C. 110; 9 Dow. & Ry. K. B. 
lll; 4 Dow. & Ry. M.C. 215; 5L.J.O0.8.M.C. 
27; 108 BK. R. 394, 

1457. To issue distress warrant for costs.}— 
(1) In case of an appeal against a conviction, the 
informer, & not the justice, is the party appealed 
against, though the notice of appeal is to be served 
upon the latter; &, although the informer do not 
appear at the sessions to support the conviction, 
costs may be awarded to applt. against him. 
(2) If the sessions award such costs, the Ct. of 
kK. B. will, by mandamus, compel them to issue a 
warrant of distress for their payment.—Kh. v. 
Hants JJ. (1830), 1 B. & Ad. 654; 9 L. J. O.S. 
M.C. 109; 109 E. R. 930. 

Annotations :—-As to (1) Apld. R. v. Purdey (1864), 5 B.&S. 
909; R. «a. Davidson, Nanson & Morley (1871), 24 L. T. 
22. Consd. Lt. v. Ashton, Ex p. Walker (1915), 85 L. J. 
K. B. 27. Refd. R. 7, Goodall (1874), L. . 9 Q. B. 557; 


R. v. London JJ., (1895] 1 Q. B. 616. As to (2) Apld. h. 
z. Smith (1860), 39 L. J.M.C. 216. . * hele 


1458. To tissue process—To enforce judgment of 
previous sessions.|—-In the absence of any par- 
ticular restriction, a subsequent quarter session 
has power to enforce by process the judgment of a 
preceding one; & this ct. will grant a mandamus 
to the subsequent session to issue such process, 
if there appears to have been no unnecessary delay 
in applying for it. A party convicted by a justice 
under Vagrancy Act, 1824 (c. 83), s. 3, appealed 
under sect. 14, which gives an appeal to the next 
general or quarter sessions, & cnacts that the ct. 
at such general or quarter sessions shall hear & 
determine the appeal, &, if the conviction be 
affirmed, shall issue process for the apprehension 
& punishment of the offender. The conviction 
was quashed, subject to a case which the justice 
brought up by certiorari; & this ct. sent it back 
to be reheard by the sessions. They, in July, 


on ree 
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1833, affirmed the conviction, again subject to a 
case; but a question being raised before this ct. 
on motion, whether or not the party convicted 
was bound to take out a certiorari to remove the 
case as restated, none was sent up, & the time for 
suing out a certiorari expired. Afterwards, this 
ct. decided against the convicted party on the 
point of practice; & a motion was made to the 
next sessions, July, 1834, for process to enforce 
the conviction, which being refused, this ct. was 
applied to, in the next term, for a mandamus :— 
Held: the appeal had not been heard & deter- 
mined within the statute, before the last-men- 
tioned decision of this ct. ; & the sessions, in July, 
1834, ought to have issued the process. Man- 
damus granted.—_R. v. WARWICKSHIRE JJ. (1835), 
2 Ad. & El. 768; 1 Har. & W. 18; 4 Nev. & 
M. K.B. 370; 2 Nev. & M.M.C, 543; 41. 5.M.C. 
62; 111 E. R. 296. 

1459. Where order rescinded at subsequent 
sessions.J—R. v. East RipING OF YORKSHIRE JJ. 
& TREASURER (1855), 19 J. P. Jo. 52. 

1460. No existing rights—When mandamus ap- 
plied for.|}—lht. v. BIRMINGHAM RECORDER (1855), 
241. T. O. 8S. 256; 3 W. R. 236; 19 J.P. Jo. 99. 

1461. To tax costs—Order quashed in Queen’s 
Bench.|—R. v. HAMPSHIRE JJ., No. 1691, post. 


B. Erercise of Discretion by Sessions. 

See, generally, CROWN PractTick, Vol. XVI, 
pp. 309 et seq. 

1462. Generalrule.J—Whcere the quarter sessions 
have a discretion, this ct. has no jurisdiction to 
control it. Where, therefore, the quarter sessions 
have, by their practice, a discretion as to allowing 
or refusing the entry of appeals after the time 
fixed by their rules, & in the injudicious exercise 
of that discretion refuse to allow an appeal to be 
entered, this ct. will not order them to receive it. 
Where, however, it was left in doubt what the 
practice of the sessions on the subject was, & 
whether it had been acted upon in the particular 
case, this ct. granted a rule for a mandamus to the 
justices to receive the appeal.—lht. v. DERBYSHIRE 
JJ. (1852), Bail Ct. Cas. 113; 22 L. J. M. OC. 31; 
1735. P. 86; 16 Jur. 1071; sub nom. R. v. DERBY- 
SHIRE JJ., Ma p. GREEN, 20 L. T. O. 8. 116. 

1463. Refusal to respite.}—Applt. against an 
order of filiation, moved the ct. of quarter sessions 
for a postponement of the appeal, on account of 
the absence of material witnesses. They rejected 
the application, upon which applt. declined going 
into his case, & the order was confirmed. On 
motion for a mandamus to the justices to hear the 
appeal, & affidavits tending to show that they 
had acted unjustly in not granting the postpone- 
ment, this ct. refused to interfere, the matter 
being one peculiarly within the discretion of the 
magistrates.—Ba p. BecKE (1832), 3 B. & Ad. 
704; 110 E. R. 257; sub nom. R. v. MIDDLESEX 
JJ., Ex p. BECKE, 1 L. J. M. C. 95. 


Annotation :-—Refd. lt. v. West Riding of Yorkshire JJ. 
(1833), 3 L. J. M. C. 21. 


1464. .}—Notice of appeal was given against 
a poor rate, stating, as one of the grounds of appeal, 
that certain parties enumerated in a schedule 
attached to the notice were improperly rated. 
These parties were not served with the notice; & 
the sessions refused to respite the appeal for the 
purpose of such service, & dismissed the appeal 
with costs. The Ct. of Q. B. afterwards made 
absolute a rule commanding the sessions to enter 


_ 
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Sect. 5.—Special case: Sub-sect. 2, E. (b) . & tw, 
(c), & F.) 


lies to the High Ct. by case stated.—BONNER v. 
LUSHINGTON (1893), 68 L. T. 91; 657 J. P. 168; 
87 Sol. Jo. 216; 5 R. 180, D.C. 


ui. Fraud. 


1663. Whether court will interfere.} — Qu.: 
whether when sessions state facts fully & par- 
ticularly, from whence they infer fraud, this ct. 
can draw their own conclusion from those facts, 
without having regard to the adjudication of the 
ct. of sessions.— R. v. WOODLAND (INHABITANTS) 
(1786), 1 Term Rep. 261; 99 E. R. 1084. 


Annotation :-—Mentd. R. v. St. Mary Magdalen, Bermondsey 
(1802), 3 Hast, 7. 


1664. .I—It has been said that the ct. may 
presume fraud in the first taking ; but there is no 
rule better established than that fraud is never to 
be presumed; & I believe in a case sent for the 
opinion of this ct. which was pregnant with 
fraud, they would not presume fraud, because it 
was not stated (LoRD KENYON, C.J.).—R. v. 
FILLONGLEY (INHABITANTS) (1788), 2 Term Rep. 
709; 100 E. R. 381. 

Annotations :—Mentd. Mann v. Davers (1819), 3 B. & Ald. 

103; R. v. Barham (1828),8 B.& C.99; R.v. Willoughby 

(1835), 1 Har. & W. 493, 


1665. .|—It is not for this ct. to draw the 
conclusion of fraud from the facts stated. It was 
a question for the justices at sessions, whether 
there was fraud or not. . . . I think that this case 
should go back to sessions in order that they may 
state that there was fraud or that there was none 
(BAYLEY, J.).—R. v. TILLINGHAM (INHABITANTS) 
(1880), 1 B. & Ad. 180; 9L. J.0O.8.M.C.3; 100 
i. R. 754. 

1666. Remission for restatement.|—-Where 
fraud is not expressly found by sessions, this ct. 
cannot infer it from any state of facts. But in 
case where the facts stated were such as to render 
it almost certain that the decision of the justices 
at sessions must have proceeded on the ground of 
fraud, the ct. sent back the case to be restated.— 
R. v. LLANFIHANGEL-ABERCOWIN (INHABITANTS) 
eee 4 Nev. & M. K. B. 355; 2 Nev. & M. M. C. 











(c) Remission and Restatement. 

1667. Remission—For restatement—Formal ob- 
jection— Court able to decide on meriits.;—A 
deed, coming out of the hands of the opposite 
party after notice to produce it, must prima facie 
be taken to be duly executed, & must be received 
in evidence without proof of the execution. The 
ct. will not send a case down to the sessions to be 
restated on a mere formal objection, if enough 
appear to enable them to decide according to the 
merits of the case.—-R. v. MIDDLEZOY (INHABI- 
TANTS) (1787), 2 Term Rep. 41; 100 EB. R. 22. 
Annotations :—Mentd. Bowles v. Langworthy (1793), 5 

Term Rep. 366; Doe d. St. John ». Hore (1799), 2 Ksp. 

724; Gordon v. Secretan (1807), 8 East, 548; Johnson v. 


Lewellin (1807), 6 Esp. 101; Orr v. Morice (1821), 3 
Brod. & Bing. 139. 


1668. Judgment warranted by facts.]— 
Where, upon a special case, facts are stated which 
warrant the judgment of the ct. below, but that 
ct. has drawn an inference which is not warranted 
by the statement, the order will be confirmed 
without sending the case back to be restated.— 
R. v. RICKINGHALL-SUPERIOR (INHABITANTS) 
(1832), 1 Nev & M. K. B. 47; 1 Nev. & M. M. C. 
36; 2L. 5. M. C. 22. 

1669. ——-——— Doubt whether chairman signed 
case.|— Where it has been referred to the chairman 
at sessions, on an appeal, to state a case, & a 








MAGISTRATES. 


case has afterwards, on certiorari, been returned 
to this ct. by the clerk of the peace, purporting to 
be signed by the chairman, this ct. will not send 
it back to be restated, or quash the certiorari, on 
the ground of the chairman having said that he 
did not recollect signing the case, & upon a sug- 
gestion by the attorney for one of the litigating 
parties, in an affidavit, that such case does not 
agree with the facts proved, & that deponent 
believes the chairman did not settle the case.— 
R. v. MATLOCK (INHABITANTS) (1833), 5 B. & Ad. 
883; 110 E. R. 1018. 

Annotation :—Refd. Thurborland v. Brightside Blorlow 

Overseers (1859), 23 J. P. 324. 

1670. —— Decision grounded on fraud.]|— 
R. v. LLUANFIHANGEL-ABERCOWIN (INHABITANTS), 
No. 1666, ante. 

1671. Notice of application.|—-Where 
the sessions have quashed or confirmed an order 
subject to a case, & the Ct. of Q. B., on argument, 
sends back the case to be restated, it is the duty 
of those contesting the original order to give notice 
to those who support it, before proceeding to have 
the case reheard ; &, where an order had been so 
quashed, & the case stated & sent back, & resps., 
without giving notice of trial, attended the ses- 
sions, &, in the absence of applts., obtained a 
confirmation of the order, this ct., on certiorari, 
quashed the last mentioned order, though resps. 
had given applts. notice of the order of this ct. 
sending the case back for restatement.—R. v. 
BARNES (1842), 3 Q. B. 487; 2 Gal. & Dav. 233 ; 
11 L. J. M. C. 128; 6 J. P. 7163; 6 Jur. 045; 
114 E. R. 5743 subsequent proceedings, sub nom. 
R. v. WuitTe (1843), 4 Q. B. 101. 

1672. To find further facts.]|—As the widow 
was not only entitled, but bound by law, to take 
out administration, there was no fraud in the 
transaction which could prevent her from taking, 
as adiministratrix, her husband’s interest as yearly 
tenant, & thereby acquiring a settlement. But 
the ct. referred it back to the sessions as a question 
of fact, whether the widow, after administration 
granted, continued a weekly tenant, or became a 
tenant from year to year, in her husband’s right.— 
R. v. GREAT GLENN (INHABITANTS) (1833), 5 
B. & Ad. 188; 2 Nev. & M. K. B. 91; 1 Nev. 
& M.M.C. 158; 21L.J.M. C. 69; 110 E. R. 762. 
Annotation :—Mentd. R. v. Halifax (1855), 4 E. & B. 647. 


1673. To consider fresh evidence—Dis- 
covered since hearing at sessions.|—-On the hear- 
ing of a special case stated by quarter sessions on 
an appeal from a decision by justices on an objec- 
tion under 55 & 56 Vict. c. 57, raising the question 
whether the alleged street was a highway repair- 
able by the inhabitants at large, it appeared that 
fresh evidence bearing on the question, consistin 
in deposited plans & a book of reference referre 
to in a turnpike Act, had been discovered since 
the hearing at quarter sessions ; & the ct. remitted 
the case to quarter sessions in order that the fresh 
evidence might be considered.—VYNER v. WIRRAL 
RuRaL Districr Councizt (1909), 738 J. P. 242; 
7L. G. BR. 628, D.C, 

Annotations :—Retd. Cababév. Walton-upon-Thames U. D.C. 


(1912), 107 L. T. 159. Mientd. A.-G. v. Horner (No. 2), 
{1913} 2 Ch. 140. 


1674. ——~ For rehearing—Fresh evidence may 
be heard.|—-A case sent back to the sessions to be 
restated must be reheard; & the sessions may 
receive further evidence & make a new order on 
such rehearing.—R. v. BLoxam (1834), 1 Ad. & 
El. 386; 8 Nev. & M. K. B. 885; 2 Nev. & 
M. M. CO. 269; 3L. J. M. 0.115; 110 BE, R. 1264. 
ae :—Mentd. R. v. Anglesea JJ. (1845), 10 J. P: 
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1675. ——— No obligation to state another 
sce ae v. MELSONBY (INHABITANTS), No. 1616, 
ante. 

1676. oe examination of a pauper 
disclosed the following settlement in applt. 
parish. ‘‘ When I was fifteen years old, I was 
bound apprentice to J. of Playden, until the age 
of twenty-one years, & I produce the indenture 
dated Aug. 30, 1821, executed by both parties & 
by my father; the consideration was £15. I 
served the whole time & resided in my master’s 
house at Playden during the service.’”’ Applts. 
delivered the following notice of the grounds of 
their ane against the order of removal, ‘ that 
the said pauper did not acquire a settlement in 
the parish of Playden, by reason of his being 
bound an apprentice by indenture, dated Aug. 30, 
1821, to J. & serving under the same indenture, 
because the premium of £15 paid to the said J. 
was paid by the parish officers of R. & not by the 
father of the said pauper, & that the requisites 
of the statute made for the regulation & binding 
of parish apprentices then in force had not been 
complied with.’ At the hearing of the appeal, 
applts. required resps. to prove the execution of 
the indenture of apprenticeship as a part of their 
case, & resps. not being prepared to do so, the ct. 
of quarter sessions quashed the order of removal 
without going into the merits, but granted a special 
case stating the above objection, & directing that 
if the opinion of the sessions was wrong in requiring 
the evidence, the case’ was to be sent back to be 
reheard :—Held: (1) the decision of the sessions 
was wrong, because the grounds of appeal admitted 
the execution of the indenture of apprenticeship ; 
(2) this ct. would not send down the case to be 
reheard by the court of quarter sessions.—R. v. 
ST. JOHN, MARGATE (INHABITANTS) (1841), 1 
Q. B. 252; 4 Per. & Dav. 658; 5 J. P. 79; 5 
Jur. 839; 118 E. R. 1125. 

1677. Restatement—-No power to compel.|— 
The ct. has no power to compel a chairman of 
quarter sessions to restate a case which he has 
stated for the opinion of the ct.—WeEst Ham 
GUARDIANS v. BARTON-UPON-IRWELL GUARDIANS 
(1891), 8 T. L. BR. 5, C. A. 


F. Practice of High Court. 

1678. Right to begin.J—A case from quarter 
sessions comes before the Ct. of Q. B. on a rule to 
quash the order of sessions, & the party supporting 
the order of sessions therefore begins by showing 
cause against the rule to quash.—R. v. WHITBY 
Union GuarpIans (1870), L. R. 5 Q. B. 825; 39 
L. J. M. C. 97; 84 J. P. 725; 18 W. R. 785; 
sub nom. R. v. WuitrsBy UNION, YORKSHIRE, 
GUARDIANS, Re MARSHALL, 22 L. T. 336. 
Annotations :—Mentd. Guildford Union Grdus. v. St. Olave’s 

Union Grdns. (1872), 36 J. P. Jo. 53; Newark Union 

Grdns. v. Glanford Brigg Union Grdus. (1877), 2 Q. B. D. 

522; Hendon Union v. Hampstead Grdns. (1893), 62 

L. J. M. C. 170; Richmond Union Grdns. v. Brentford 

Union Grdns. (1899), 63 J. P. 118. 

1679. Points which may be argued—Only those 
Stated in case.|—-A case was granted by the ct. of 
quarter sessions on certain points therein 
enumerated. Counsel for applts. was not allowed 
to travel out of the case, & argue other points 
different from those so stated in the case.—R. 
v. BLOXHAM (INHABITANTS) (1843), 1 L. T. O. S. 
107; 7J. P. 256. 

1680, —On an appeal against a con- 
viction under Highway Act, 1835 (c. 50), for 
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obstructing of a highway, the quarter sessions 
reserved a case for the opinion of this ct. as to 
whether there was evidence of the road in question 
being a highway compulsorily repairable by the 
parish. By sect. 108 the pes ings are there- 
upon brought into this ct. by certiorari, & amon 
them appeared the order of sessions now allege 
by applt. to be defective upon the face of it :— 

Held: the ct. could not quash the order of sessions 

on the grounds on which it was alleged to be bad, 

& its jurisdiction was limited to the questions 

arising on the case submitted for its opinion.— 

R. v. THOMAS (1857), 7E. & B. 399; 28 L. T. 0.8. 

303; 21 J. P. 661; 3 Jur. N.S. 713; 5 W. R. 

321; 119 EH. R. 1296. 

Annotations :—Mentd. Leigh U. D. C. v. King, [1901] 1 
K. B. 747; North Staffordshire Ry. v. Hanley Corpn. 
(1909), 73 J. P. 477; Cababé v. Walton-on-Thames 
U. D.C., [1914] A. C. 102. 

1681. ——_ ——— Effect of special leave of court—— 
Granted on motion for certiorari.|-Where the ses- 
sions have reserved a case for the opinion of this 
ct.; & the order of sessions & the original order 
are brought up by certiorari in the ordinary 
manner, this ct. will only consider the question 
reserved by the case for its opinion; & it is not 
competent for the party impugning the decision 
of the sessions to take any other objections to the 
orders, unless the objections have been stated 
to the ct., & the ct. have given leave to take them. 
—R. v. HeEyvop (INHABITANTS) (1846), 8 Q. B. 547 ; 
1 New Mag. Cas. 497; 2 New Sess. Cas. 270; 
15L.J.M.C. 70; 6L. T. O. 8. 392; 10 J. P. 165; 
10 Jur. 200 ; 115 E. R. 981; subsequent procecdings, 
sub nom. R. v. RADNORSHIRE JJ., 9 Q. B. 159. 


Annotations :—Consd. R. v. St. Anne’s, Westminster, Jones’ 
Settlmt. (1847), 8 L. T. O. S. 363. Expld. & Distd. R. v. 
St. Pancras (1849), 12 Q. B. 298. 


1682. ——- ——_- ———_ ——_.]|—Where a case is 
granted by the sessions, the party taking it must 
rely on the. objections there stated, or may 
abandon the case & rely on such other objections 
as may be raised on a certiorari, but he cannot do 
hoth.—-R. v. St. ANNE, WESTMINSTER (INHABI- 
TANTS), Re JONES (1847), 8 Q. B. 561; 2 New 
Mag. Cas. 75; 2 New Sess. Cas. 517; 16 LL. J. 
M. C. 33;8 L. T. O. 8.363; 11 J. P. 167; 11 Jur. 
124; 115 BE. R. 986. 

Annotation :—Refd. R. v. Hartpury (1847), 11 Jur. 486. 

1683. ———_ ——_- ——- ——_.|—Where a writ of 
certiorari has been granted to bring up an original 
order, & also a special case from the ct. of quarter 
sessions, this ct. will not permit any other objec- 
tions to be taken than those reserved by the special 
case, although it was mentioned to the ct. when the 
writ was moved for, that it was intended to make 
such other objections; & although the rule upon 
which the argument took place was to show cause 
why the original order, as well as the order of 
sessions, should be quashed, the points reserved 
by the special case not applying to the original 
order at all.—R. v. HartTepuRY (INHABITANTS) 
(1847), 8 Q. B. 566; 2 New Mag. Cas. 185; 2 
New Sess. Cas. 648; 16L. J. M.C. 105; 9L. T. 
O.S. 196; 11 J. P. 458; 11 Jur. 486; 115 E. R. 
989. 

Annotation :-—Refd. R. v. Heyop (1846), 8 Q. B. 547. 

1684, ———- ——— Points not raised in court 
below.]—Although as a general rule a point can- 
not be taken on the argument of a special case 
stated by a ct. of quarter sessions, which was not 
taken in that ct., the special case may be so 
stated, as to compel the Div. Ct. to decide it.— 





PART XIV. SECT. 5, SUB-SECT. 2.—F. 


16791. Pointe which may be 


“et aeiiadied those stated tn case.}—TAYLOR v. GUILFOYLE, [1925] V.L. R. 213 464. L. T. 
8. 
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Smity’s Dock Co., Lrp. v. TYNEMOUTH CORPN., 
[1908] 1K. B. 315; 77L. J. K.B.175; 99 L. T. 
1386; 72 J. P. 64; 247. L. R. 197; 61L. G. R. 
223; 2 Konst. Rat. App. 1683, D. C.; on appeal, 
[1908] 1 K. B. 948, C. A. 


Annotation :—Mentd. Mersey Docks & Harbour Board v. 
Birkenhead Corpn., (1916) 1 K. B. 695. 


1685. No addition allowed to case stated—Even 
with consent of counsel.|—The ct. will not, even 
with the consent of the counscl, make any addition 
to the case sent up.—R. v. WIDECOMBE-IN-THE- 
Moor (INHABITANTS) (1847), 9 Q. B. 894; 2 
New Mag. Cas. 64; 2 New Sess. Cas. 539; 16 
L. J. M. C. 44; 81. T. O. S. 364; 11 J. P. 213; 
11 Jur. 227; 115 E. R. 1618. 

Annotations :-——Expld. R. v. St. Giles, Colchester (1848), 12 
Q. B. 13. Refd. R. v. Landkey (1847), 11 J. P. 440. 
Form of judgment.]|—See Crown PRACTICE, 

Vol. XVI., p. 480, No. 3622. 

Enforcement of judgment.}|—See Crown Prac- 
TICE, Vol. XVI., p. 480, No. 3623. 


G. Costs. 


See Supreme Court of Judicature Act, 1025 
(c. 49), s. 25 (3). 

1686. Jurisdiction of High Court—Quarter Ses- 
sions Act, 1731 (c. 19), s. 2—Order of sessions con- 
firmed.|—If the rule is discharged, the effect of 
the judgment is to confirm the order of sessions, 
& to fix the costs on the party bringing up the case, 
under above sect.—R. v. LATCHFORD (INHABI- 
TANTS) (1844), 6 Q. B. 567; 1 Dav. & Mer. 290; 
1 New Mag. Cas. 147; 1 New Sess. Cas. 387; 14 
L.J.M.C. 20; 4L.T7.0.8.133 A.; 95. P.132; 
8 Jur. 1094; 115 E. R. 212. 

Annotations :—Mentd. R. v. St. Margarct’s, Westminster 
(1845), 1 New Mag. Cas. 328; KH. v. Kilesmere (1849), 12 
Q. B.19; R.v. St. Mary in Bungay (1849), 12 Q. B. 38. 
1687. Costs of successful appellant.}]—This 

being a special case from quarter sessions, & a 

civil proceeding, the ct. can give costs to suc- 

cessful applt.—CLaRKkK v. ALDERBURY UNION 

ASSESSMENT COMMITTEE (1880), 50 L. J. M. C. 

33; 45 J. P. 358; 29 W. R. 334, D.C. 

Annotations :—Mentd. Dodds v. South Shields Poor Law 
Union Assmt. Com. (1895), 64 L. J. Q. B. 508: Mersey 
Docks & Harbour Board v. Birkenhead Union Assmt. 
Com. (1899), 69 L. J. Q. B. 260. 

_ 1688. ———.|—The practice on the Crown 
side of the Q. B. Div., is preserved unaltered by 
Judicature Act, 1890 (c. 44); & there is, therefore, 
no power to give costs to successful applt. in a 
case stated by quarter sessions.—LONDON COUNTY 
CouNcIL v. West Ham (2) (CHURCHWARDENS, 
ETC.), [1892] 2 Q. B.173; 61 L. J. M. C. 210; 56 
J. P, 662; 40 W. R. 662; 8 T. L. R. 593; 36 
Sol. Jo. 522, C. A. 

Annotations :—Folld. Halk ; 
en anaes Unton (1893 3 RTs 3 arn per aer ey it 

~bL. RK. A » Rv’ 

L. ©. C., 1894] 1 Q. B- 453, Folld Hor igerton The p. 








Munby (1902), 46 Sol. Jo. 452. 2. KR. v. Woo use 
1906} 2 K. B. 501. Refd. Re Fisher {1894) 1 Ch. 63; 
2. v, Jones, [189412 Q. B. 382. Mentd. L. ©. GC. v. Wool. 


wich Union Assmt. Com., L. C. C. r 
Assmt. Com., (1893) 1 9, ao 
1689. .|—-Where, upon a case re- 
served on a poor rate appeal, the order of quarter 
Sessions is quashed, there is no power to give the 
successful party costs.—HALKYN Districr MINES 
RAINAGE Co. v. HOLYWELL UNION (1893), as 
reported in 9 R. 779, C. A.; on appeal, sub nom. 


George’s Union 
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DRAINAGE CO., [1895] A. O. 117, H. L. 


Annotations :—Mentd. M. 8S. & L. Ry. v. Kingston-upon- 
Hull Grdns., etc. (1896), 75 L. T. 127; Bootle Overseers 
v. Liverpoo)] Warehousing Co., Same v. Webster (1901), 
85 L. T. 45; Ystradyfodwg & Pontypridd Main Sewerage 
Board v, Newport ( oe Assmt. Com. (1901), 70 L. J. 
K. B. 318; Percy v. Hall (1903), 88 L. T. 830 ; Mitchell 
v. Worksop Union Assmt. Com. (1904), 92 L. T. 62; 
Swansea Union Assmt. Com. v. Swansea Harbour Trustees 
1907), 97 L. T. 585; Winstanley v. North Manchester 

A. C. 7; Young wv. Liverpool Assmt. 

Com., K. B. 195; Margate Corpn. v. Pettman 

(1912), 106 L. T. 104; Liverpool Corpn. v. Chorley Union 

Assmt. Com., [1913] A.C. 197; Re Nott & Cardiff Corpn., 

[1918) 2 K. B. 146 : Cleveland Bridge & Engineering Co. 

v. Darlington Union Assmt. Com. (1923), 21 L. G@. R. 511 ; 

rete B. C. v. Metropolitan Asylums Board (1924), 

131 L. T. 136; Back vw Daniels, [1925] 1 K. B. 626. 

[1894] 


1690. —— .|— JAMES v. JONES, 
1 Q. B. 304; 68 L. J. M. C. 41; 58 J. P. 230; 42 
W.R. 400; 10T. L. R. 208; 10 R. 4103 sub nom. 
JONES v. JAMES, 70 L. T. 351; 17 Cox, C. C. 726, D.C. 

See, now, Supreme Court of Judicature (Consoli- 
dation) Act, 1925 (c. 49), s. 25 (3). 

1691. Jurisdiction of sessions— After order 
quashed in High Court./—A. having appealed to 
the quarter sessions against an order of two 
justices, convicting him of a nuisance, & pro- 
hibiting its continuance; the ct. of quarter 
sessions, on hearing the appeal on Jan. 3, 1859, made 
an order confirming the conviction, subject to the 
case, & ordering that the costs of the appeal should 
abide the result of the decision of the Ct. of Q. B. 
The order & case were brought up by certiorari, 
& removed into the Q. B., & after argument that 
ct. quashed the order, saying nothing about costs. 
A protracted negotiation about the costs took 
place between the attorneys of A. & B., resp. in 
which it was for a long time assumed on both 
sides, that B. was liable to pay costs; but B. 
afterwards protesting against such liability, the 
clerk of the peace refused to tax the costs, & in 
Apr. 1862, the ct. of quarter sessions refused to 
order such taxation, considering that they had 
no longer any jurisdiction :—Held: the taxation 
of the costs could only be ordered as ancillary to 
the giving of final judgment; &, as there remained 
nothing of a judicial nature to be done by the 
ct. of quarter sessions in the matter of the appeal, 
the order having been removed from that ct. 
& entirely quashed, that ct. had no longer any 
power to tax the costs.—R. v. HAMPSHIRE JJ. 
(1862), 1 New Rep. 106; 32 L J. M. C. 46; 8 
Jur. N.S. 1212; sub nom. ISLE oF WIGHT FERRY 
Co. v. RYDE Comrs., 7 L. T. 391; 26 J. P. 807; 
sub nom. KR. v. HAMPSHIRE JJ., ISLE OF WIGHT 
FERRY Co. v. RYDE Comrs., 11 W. R. 122. 

1692. .|\—The quarter sessions, on 
appeal, quashed an order made against deft. by 
the petty sessions subject to a case for the con- 
sideration of the Q. B. Div., & further ordered that 
the costs of the appeal then before it should abide 
the event of the decision of that ct. The case, 
which was stated & signed by the chairman of 
the quarter sessions, after stating the question 
submitted to the Q. B. Div., contained (inter alia) 
the following clause: ‘‘ The ct. are ... in all 
respects to exercise the power of the sessions to 
confirm, amend, alter, vary, modify, or reverse 
their decision in such manner & to such extent 
as to such ct. shall seem expedient & proper ; 
costs to follow the event.’’ At the hearing of the 
case the Q. B. Div. quashed the order of the 
quarter sessions, but the judgment was silent as 
to costs. In an action brought to recover the 














—— 
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1687 i. Jurisdiction of Hi 
(1853), 2'N, 8. Re ua Court Oosts 


of succesaful appellant.}—-MUSQUODOBOIT TOWNSHIP OVERSEERS v, BRYSON 


Part XV.—REFERENCE TO ARBITRATION. 


costs incurred in the argument of the case, & also 
the costs of certain applications made to the 
quarter sessions from time to time until the 
judgment of the Q. B. Div. in pltf.’s favour was 
obtained :—Held: (1) the words ‘‘ costs to follow 
the event’”’ referred, & were intended to refer, 
to costs such as were claimed by pltf. in the 
action; (2) these words, although contained in a 
case stated & signed only by the chairman of the 
quarter sessions, amounted to an agreement 
which was binding on the parties to the case, & 
deft. was therefore liable to pay the costs so 
incurred; (3) taxation of the costs so incurred 
was not a condition precedent to pltf.’s right to 
bring an action to recover them.—LEAR v. BOTTING 
(1880), 44 L. T. 58; 45 J. P. 240. 

1693. Restatement of case—Subsequent aban- 
donment — Discharge of recognisances.} —If a 
session case be sent down to be restated, & prose- 
cutor abandon it when it is returned, this ct. will 
discharge his recognisance for the costs; but if he 
dispute the amended order, they will not.—R. 
v. EDGEWORTH (INHABITANTS) (1791), 4 Term 
ep. 218; 100 EK. R. 982. 
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1694. Case not heard on technical objection.|— 
hk. v. SoutH FERRIBY (INHABITANTS) (1845), 5 
L. T. 0.8.90; 9J.P. Jo. 292. 

1695. Appeal on many points by both sides—All 
points rejected.|——-Where, upon a case reserved at 
the sessions, points are raised in favour of both 
sides, & this ct. confirms the order of sessions & 
decides against all the points raised, neither party 
is entitled to costs under Quarter Sessions Act, 
1731 (c. 19), 8. 2.—R. v. SouTHAMPTON Dock Co. 
(1851), 17 Q. B. 83; 20 L. J. M. C. 228; 171. T. 
He S.106; 15 J. P. 552; 15 Jur. 859; 117 E. R. 

213. 

Annotations :—Mentd. Mersey Docks v. Liverpool Overseers 
(1873), L. R. 9 Q. B. 84; Port of London Authority v. 
Orsett Union Assmt. Com., [1920] A. C. 273. 

1696. Construction of order of quarter sessions 
—Appeal confirmed subject to case—Without costs 
on either side.|—R. v. St. LUKE’s TRUSTEES (1854), 
18 J. P. Jo. 392. 

1697. Evidence of order of sessions—Variation 
between case & minute book.|—R. v. CAMBRIDGE- 
SHIRE JJ. (1856), 27 L. T. O. S. 1043 20 J.P. Jo. 
324, 


Part XV.—Reference to Arbitration. 


See Quarter Sessions Act, 1849 (c. 45), ss. 12,13; 
Arbitration Act, 1889 (c. 49), 5. 14; &, generally, 
ARBITRATION, Vol. I1., pp. 619 et seq. 

1698. Power of court to order.|—HoLrorp v. 
oe (1695), 12 Mod. Rep. 87; 88 Js. R. 

1699. .|—Sessions cannot refer a matter to 
be determined by another. 

A judge of nisi prius, by consent of parties, may 
make a rule to refer a cause, but sessions cannot do 
so, though by consent. They may refer a thing 
to another to examine & make report to them for 
their determination, but cannot refer a thing to 
be determined by the other (per Cur.).—R. v. 
HARDING (1697), 2 Salk. 477; 91 H. R. 410. 


Annotation :-—Reld. R. v. Middlesox JJ., West London 
Extension Ry. v. Fulham Union Assint. Com. & Fulham 
Overseers (1871), 19 W. R. 744, 


id now, Quarter Sessions Act, 1849 (c. 45), 





8. 13. 
1700. ——— With consent of parties—How order 
enforced..— HUNTLEY v. BINBROOK (CHURCH- 
WARDENS) (1853), 21 L. T. O. 8.144; 17 J.P. 
Jo. 374, 

1701. Costs—Order of reference silent as to— 
Subsequent sessions no power to grant—Although 
appeal respited.]|—On an appcal at quarter sessions 
against a poor rate, an order under Quarter Ses- 
Sions Act, 1849 (c. 45), s. 18, was made by consent 
respiting the appeal in order that the opinion 
of the Ct. of Q. B. might be taken to ascertain the 
principle on which the property should be rated, 
& when that was ascertained the matter should be 
referred to an arbitrator to certify whether applts. 
had been rated properly. The order was silent 
as to costs, & the case was respited from sessions 
to sessions. This ct. having laid down the principle 
on which the property should be rated, the arbi- 
trator found that applts. had not been rated too 
high :—Held: a subsequent ct. of quarter sessions 
had no power to allow resps. the costs of the 
reference & award. 

Here the original order gave no power to any 
subsequent ct. as to costs, & under sect. 13 it can 
do no more than enter on record the award or 


umpirage. Therefore on the true construction of 

this sect., the ct. of quarter sessions which made 

the original order is functus officio as to these costs, 

& no subsequent ct. has authority to deal with 

them (CockBuRN, C.J.).—R. v. Wrest RIDING 

OF YORKSHIRE JJ., SHEFFIELD UNITED GAS 

Ligut Co. v. SHEFFIELD OVERSEERS (1865), 6 

B. & 8. 531; 6 New Rep. 144; 34 L. J. M. C. 142 ; 

12 L. T. 380; 11 Jur. N.S. 810; 29 J. P. Jo. 324; 

122 BE. R. 1291; sub nom. SHEFFIELD UNITED 

Gas-Liagut Co. v. SHEFFIELD OVERSEERS, Lx p. 

SHEFFIELD OVERSEERS, 13 W. Hh. 738. 

Annotations :—Consd. R. v. Middlesex JJ. (1871), L. R 
6 Q. B. 220; Rawnsley v. Hutchinson (1871), 40 L. J. 
M. C. 97. Refd. West London Ry. v. Fulham (1870), 
L. R. 8 Q. B. 361. Mentd. Kingston Union Assmt, Com. 
v. Metropolitan Water Board, [1926] A. C. 331. 

1702. —-—-.|—On a reference to 
an arbitrator of an appeal at quarter sessions, 
under Quarter Sessions Act, 1849 (c. 45), s. 13, 
no mention being made of costs, the appeal 
having been regularly adjourned from sessions to 
sessions, on the award being made, the subsequent 
sessions have no power to award any costs either 
of the reference or of the appeal; their duty 
being simply to enter the award of the arbitrator 
as the judgment of the ct.—R. v. MIDDLESEX JJ., 
West LONDON EXTENSION Ry. Co. v. FULHAM 
OVERSEERS (1871), L. R. 6 Q. B. 220; 40 L. J. 
M.C. 109; 24L. T.131; 36J. P.55; 19 W. R. 
744, 

1708. Power of arbitrator to award—De- 
pends on reference.|—On an appeal to quarter 
sessions it was ordered, under Quarter Sessions 
Act, 1849 (c. 45), that ‘‘ the matter in dispute ”’ 
should be referred to arbn. The arbitrator 
awarded that the appeal be dismissed, & that 
applts. do pay to resps. their costs of the appeal :— 
Held: as the order of reference was silent as to 
costs, the arbitrator had no power to award costs, 
——-WeEstT LONDON Ry. Co. v. FULHAM UNION (1870), 
L. R. 6 Q. B. 361; 39 L. J. Q. BL 178; 22 L. DT. 
523; 34 J.P. 423. 

Annotations :—-Refd. R. v. Middlesex JJ. (1871), L. R. 6 
Q. B. 220; Southampton Gas Light & Coke Co. v. 

Southampton Grdns. (1877), 25 W. R. 671. 
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1704. —— Taxation out of sessions.|— 
An appeal to quarter sessions against a rate was 
referred by consent under Quarter Sessions Act, 
1849 (c. 45), 5. 13. By the order of reference the 
costs of the appeal & reference were to be in the 
discretion of the arbitrator. The arbitrator 
determined the matter of the appeal in favour of 
resps. & awarded them the costs of the appeal & 
reference. The award was thereupon entered as 
the judgment of the sessions under the above 
sect., & the costs having been taxed after the 
sessions, an order of sessions was subsequently 
drawn up confirming the rate & ordering applts. 
to pay the costs so ascertained by taxation. 
Applts. objecting that the order was made without 
jurisdiction because the costs had uot been taxed 
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in sessions :—-Held : it was implied in the terms of 
the reference that the costs should be taxed out of 
sessions & the order was therefore valid.— 
SOUTHAMPTON Gas Co. v. SOUTHAMPTON GuaAR- 
DIANS (1877),2 Q. B. D. 371; 46 L. J. M. ©, 288 ; 
36 L. T. 648; 41 J.P. 645; 25 W. R. 671, D.C. 

Annotations :—Consd. Mid. Ry. v. Edmonton Union (1893), 

63 L. J. M. C. 38. Mentd. Clode v. L. C. C., [1914] 3 

K. B. 852. 

1705. Award must be entered at next sessions— 
Without alteration.|—R.v. WEsT RIDING OF YORK- 
SHIRE JJ., SHEFFIELD UNITED Gas Liaut Co. v. 
SHEFFIELD OVERSEERS, No. 1701, ante. 

1706. —— ———.]—R. v. MIDDLESEX JJ., WEsT 
LONDON EXTENSION Ry. Co. v. FULHAM OVER- 
SEERS, No. 1702, ante. 


Part XVI.—Appeal to Court of Appeal. 


SEcT. 1.—WHEN APPEAL LIES. 
SUB-SEcT. 1.—IN GENERAL. 

See Quarter Sessions Act, 1849 (c. 45), s. 11; 
ee a Court of Judicature Act, 1925 (c. 49), 
8. ‘ 

** Criminal cause or matter.’’|—See CRIMINAI 
LAw, Vol. XIV., pp. 551-554, Nos. 6271-6297 ; 
CROWN PRACTICE, pp. 347, 396, 476, 477, Nos. 
1735-1739, 2402, 3573-3581. 


SUB-SECT. 2.—CASES STATED UNDER QUARTER 
SESSIONS AcT, 1849, 8. 11. 


See Quarter Sessions Act, 1849 (c. 45); Jud. 
Act, 1873 (c. 66), s. 19; Supreme Court of Judi- 
cature (Consolidation) Act, 1925 (c. 49), s. 25 (1). 

1707. Appeal Nes—Against poor rate.|—An 
appeal will lie to the Ct. of Appeal from the 
decision of the Q. B. Div. upon a case stated under 
above sect. in an appeal against a poor rate; for 
the decision of the Q. B. Div. is an ‘‘ order ’’ within 
Jud. Act, 1873 (c. 66), s. 19.—PETERBOROUGH 
CORPN. v. WILSTHORPE OVERSEERS (1883), 12 
Q.B.D.1; 581. J.M.C. 38; 50 L. T. 189; 48 
J.P. 373; 32 W. R. 548, C. A. 

Annotations :—Folld. Holborn Grdns. vy. Chertsey Grdns. 
(1885),15 Q. B. D.76; Dewsbury & Heckmondwike Water- 
works Board v. Penistone Union Assmt. Com. (1886), 
2T. L. R. 375. Apld. Lodge v. Huddersfield Corpn., 
[1898] 1 Q. B. 859. Mentd. West Bromwich School 
Board v. West Bromwich Overseers (1884), 13 Q. B. D. 
929; Dewsbury Waterworks Board v. Penistone Union 


Assmt. Com. (1886), 17 Q. B. D. 384; Kingston Union 
Assmnt. Com. v. Metropolitan Water Board, {1926} A. C. 
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1708. .|—An appeal lies to the Ct. of Appeal 
from the decision of the Div. Ct. upon a case 
stated under above sect., on an appeal from an 
order of the justices to quarter sessions, it not being 
a decision of the Div. Ct. on an appeal from petty 
or quarter sessions within Jud. Act, 1873 (c. 66), 
8. 45, &it being an ‘‘order ”’ within sect. 19 of that 
Act.—HOLBoRN GUARDIANS v. CHERTSEY GUAR- 
DIANS (1885), 15 Q. B.D. 76; 64 L. J. M. C. 137; 
53 L. T. 656; 33 W. R. 698; 17. L. R. 479; 
sub nom. CHERTSEY UNION v. HOLBORN UNION, 
a ees C. A. 
nno :—Folld. Dew . 
works poate v, “Pepietone on nae m, (1886), 
1898] 1 Q. B. 859, Refd. Tendr 
‘nion, [1923] 1K. B. 121. Mentd. fi 
894 Westbury-on-Severn 





Union v. Woolwich 
bworth & Swindon 
nion Grdns. (1888), 


ld. Lodge v. Huddersfield Corpn., | 


1709. No leave required.|—An appeal will 
lie without leave of the Div. Ct. from a judgment 
of that ct. on a case stated by consent under above 
sect.—_DEWwsBURY & HECKMONDWIKE WATER- 
WORKS BOARD v. PENISTONE UNION ASSESSMENT 
COMMITTEE (1886), 2 T. L. R. 375, C. A. 
iy aA Lodge v. Huddersfield Corpn., [1898] 





1710. ——— After entry of Judgment at quarter 
sessions.|—The entry of judgment in an appeal at 
quarter sessions in accordance with the decision 
of a Div. Ct. on a case stated under above sect. 
does not prevent an appeal against the decision 
to the Ct. of Appeal under Jud. Act, 1873 (c. 66), 
s. 19.—LODGE v. HUDDERSFIELD CORPN., [1898] 
1 Q. B. 859; 67 L. J. Q. B. 571; 78 L. T. 582; 
62 J. P. 515; 46 W. R. 482, C. A. 


SEcT. 2.--WHETHER LEAVE TO APPEAL 
NECESSARY. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 4), ss. 25 (1), 31 (1), (f). 

1711. Under Public Health Act, 1875 (c. 55), 
s, 269.|—An appeal does not lie from the decision 
of a Div. Ct. on a special case stated by a ct. of 
quarter sessions under above sect., sub-sect 7, 
unless the Div. Ct. gives leave to appeal.—R. v. 
SWINDON NEw Town LocaL Boarp (1880), 49 
L. J. Q. B. 522; 28 W. R. 8043; sub nom. HINTON 
v. SWINDON NEw Town Loca Boarp, 42 L. T. 
614; 44 J. P. 505, C. A. 

Annotations :—Distd. Ulingworth v. Bulmer Kast Highway 
Board (1884), 53 L. J. M. C. 60. Mentd. Hyde v. Maryle- 
bone Vestry (1887), 4 T. L. R. 163; R.v. St. Marylebone 

Vestry (1887), 20 Q. B. D. 415; He Bettesworth & Richer 

8) D. 635; Tottenham L. B. v. Williamson 
‘ . J. Q. B. 322; West Hartlepool Corpn. v. 

Robinson (1897‘, 77 L. T. 387; Re Allen & Driscoll’s 

Contract, [1904] 1 Ch. 493; East Ham District Council v. 

Aylett (1905), 74 L. J. i, B. 471; Millard v. Balby-with- 

Hexthorpe U. C., [1905] 1 K. B. 60. 

1712. Queen’s Bench exercising original common 
law jurisdiction.|—-No leave is necessary to appeal 
from a decision of the Q. B. Div. upon a special 
case stated by quarter sessions where the ct. is 
exercising its original common law jurisdiction.— 
sae Savin (1880), 6 Q. B. D. 309; 29 W. R. 638, 


Annotation :-—Folld. lingworth e. Bulmer eat Highway 
Board (1884), 53 L. J. M. C. 60. 


1718. ———.]—No leave is necessary to appeal 
from a judgment of the Q. B. Div. upon a special 
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case stated by a ct. of quarter sessions under 
Highway Act, 1835 (c. 50), s. 108, for the juris- 
diction of the Div. Ct. is an original jurisdiction 
which has, in such circumstances, been expressly 
reserved by sect. 107 of that Act.—ILLINGWORTH 
v. BULMER East Hicoway Boarp (1884), 653 
L. J. M. C. 60; sub nom. R. v. ILLINGWORTH, 82 
W.R. 451, C. A. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 25 (1). 


Sect. 3.—RIGHT OF JUSTICES TO APPEAR. 
1714. Should only appear in special circumstances 
—Appearance by licensing justices.|—-In appeals 
from justices the justices ought not, except under 
very special circumstances, to appear by counsel 
in the Ct. of Appeal; & if they do so their costs 
will be disallowed.—R. v. THORNTON, ETC., JJ. 
(1898), as reported in 67 L. J. Q. B. 249; sub nom. 
R. v. THORNTON, ETC., WANDSWORTH JJ., Ex p. 
Lacon & Co., Lrp., 62 J. P. 196, C. A.$ on appeal, 
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sub nom. LACEBY v. LACON & Co., [1899] A. C. 

222, H. L. 

Annotations :—Mentd R. v. Nicholson, [1899] 2 Q. B. 455; 
R. v. Johnson (1905), 74 L. J. K. B. 585; R.v. Woodhouse, 
[1906)2 K. B. 501; R.v. Shaw (1911), 6 Cr. App. Rep. 103. 


Costs of justices appearing.|——See No. 1715, post, 


Szcr. 4.—COSTS. 

1715. Costs of justices appearing — Licensing 
justices.|—Where the ct. of quarter sessions has 
reversed a decision of the licensing justices, but 
has stated a case, to which the justices are parties, 
for the opinion of the High Ct. & the Div. Ct. 
allows the appeal, but the Ct. of Appeal in turn 
allows an appeal from the Div. Ct., & restores the 
decision of quarter sessions, the Ct. of Appeal, in 
accordance with the usual practice in such cases 
will order the justices to pay the costs.—JONES v. 
HATHERTON, [1917] 2 K. B. 412; 86L. J. K. B. 
1206; 116 I. T. 657; 81 J. P. 101; 61 Sol. Jo. 
383, C. A. 


Part XVII.—Penalties. 


SEcT. 1.—SINGLE AND CUMULATIVE 
PENALTIES. 

See, generally, REVENUE. 

Animals.|—See ANIMALS, Vol. JI., p. 302, Nos. 
7038, 704. 

Copyright.|—See CopyrRiGHuT, Vol. XIII., p. 228, 
Nos. 689, 690. 

Food & drugs.|—See Foop & Drvuas, Vol. 
XXV., pp. 102, 110, Nos. 250, 337. 

Game.|—See GAME, Vol. XXV., pp. 388, 
Nos. 384-387, 395. — 

Highways.|—See Wiguways, Vol. XXVI., p. 559, 
No. 2538, 


Secr. 2.—APPROPRIATION OF PENALTIES. 

See Municipal Corporations Act, 1882 (c. 50), 
8. 221; Justices’ Clerks Act, 1877 (c. 43) s. 6; 
Sev ITS Justice Administration Act, 1914 (c. 58), 
8. ; 

1716. When payable to borough fund.|—By 
Municipal Corporations Act, 1835 (c. 76), 5. 126. 
all penalties recovered before any justice of a 
borough, except those under any Act relating 
(inter alia) to trade or navigation, go to the 
borough fund. By 7 & 8 Vict. c. 112, 8. 62, which 
regulates merchant seamen, a moiety of all 
penalties recovered thereunder goes to the sea- 
men’s hospital society :—Held: 7 & 8 Vict. c. 112, 
was an Act relating to trade or navigation, & 
the penalties recovered under it fell within the 
proviso to Municipal Corporations Act, 18365 
(c. 76), 8. 126, & do not go to the borough fund.— 
SEAMEN’s Hospirat SOCIETY v. LIVERPOOL CORPN. 
(1849), 4 Exch. 180; 18 L. J. Ex. 871; 13 L. T. 
0.8. 288; 18 J. P. 588; 154 EB. R. 1173. 
Annotation :-—Consd. Wray v. Ellis (1858), 1 E. & E. 276. 

1717, Or to county fund.|—By Summary 
Jurisdiction Act, 1848 (c. 43), s. 31, when persons 
“ro convicted by justices under statutes which 








contain no directions for the payment of the 
penalties to any person, the penalties are to be 
paid to the clerk of the division for which the 
justices usually act, & he is to pay them over to the 
treasurer of the county, riding, . . . city, borough, 
or place, for which such justices shall have acted ; 
& a return is to be made by the clerk to the clerk 
of the peace for the county, borough, etic., in which 
the division is situate, when & as the ct. of quarter 
sessions for the same shall order. The municipal 
borough of R., in the county of S8., has no separate 
commission of the peace, & no ct. of quarter 
sessions. The mayor & ex-mayor of R. have 
jurisdiction in R. as justices, & the justices of 
the county at large have concurrent jurisdiction. 
There is a treasurer for the borough :—Held: 
the justices in & for the borough acted as county 
justices, with their powers limited to a particular 
locality ; & the word ‘‘ borough ”’ in above sect. 
meant a borough which has a ct. of quarter ses- 
sions; & therefore penalties imposed by justices 
acting in & for the borough were to be paid to the 
treasurer of the county, & not to the treasurer of 
the borough.—REIGATE CORPN. v. HarT (1868), 
L. R. 3 Q. B. 244; 9B. & 8.129; 387 L. J. M.C. 
70; 18 L. T. 2837; 32 J. P. 342; 16 W. R. 896. 

Annotations :—Folld. Winn v. Mossman (1869), L. R. 4 

Kixch, 292. Refd. R. ». West Riding JJ., [1900] 1 Q. B. 

291; R.v. Warwickshire JJ., [1902] 2K. B.101. Mentd. 

Lawson v. Reynolds, [1904] 1 Ch. 718. 

1718. .|—Penalties imposed by jus- 
tices acting in & for a municipal borough, having a 
separate commission of the peace but no separate 
ct. of quarter sessions, in respect of offences against 
the general law of the land, are, under Summary 
Jurisdiction Act, 1848 (c. 48), 5. 31, to be paid to 
the treasurer of the county & not of the borough. 
Penalties imposed by such justices, under 9 Geo. 4, 
c. 61, & not awarded to prosecutor under s. 20 
of that Act, are to be paid to the treasurer of the 
county & not of the borough, notwithstanding 
Municipal Corporations Act Amendment Act, 
1861 (c. 75), 8. 4.—WINN v. MossMAN (1869), 








PART XVII, SECT, 2. 
17171. When payable to borough fund—Or to county fund.}—Ezx p. FREDERICTON Crry (1888), 27 N. B. R. 195.—CAN, 
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Sect. 2.—Appropriation of penalties. Sect. 3: Sub- 
secis. 1 & 2.) 


lL. R. 4 Exch, 292; 38 L. J. Ex. 200; 20 L. T. 
672; 33 J.P. 743; 17 W. R. 924. 
Annolulions :—Refd. li. v. West Riding JJ., (1900) 1 Q. B. 
291; R.v. Warwickshire JJ., (1902) 2 K. B. 101. 
1719. Se 


Ww. N. 48, 
Annotation :—Distd, Alison v. Charlesworth (1885), 49 J. P. 
204. 


1720. —— J—In the borough of O., a 
borough having a separate commission of the 
peace, it is provided by a local Act that any penalty 
recovered upon the information or complaint of 
any peace officer or constable within the borough 
is tobe paid to the treasurer & carried to the 
borough fund, or to the police superannuation 
fund, as the corpn. may decide. In an action by 
the treasurer of the county of L. to enforce the 
provisions of Summary Jurisdiction Act, 1848 
(c, 43), 8. 31 :—Held: the effect of the provisions 
in the local Act was, so far as the borough of 
O. was concerned, to repeal the provisions of 
the general Act; & penalties imposed by the 
borough justices for offences against the general 
Jaw under statutes containing no directions as to 
the application of the penalties were payable to 
the treasurer of the borough.—ALISON v. CHARLES- 
WORTH (1885), 49 J. P. 294, D.C. 

Annotation :-—Refd. Alison v. Hall (1888), 4 T. L. R. $24. 
ALISON v. HALL (1888), 4 





-|—ALISON v. FOYSTER, [1871] 





1721. —— 
T. L. R. 524, C. A. 
1722. ——.]—Under Local Government 
Act, 1888 (c. 41), where the population of a borough 
having a separate commission of the peace, but 
not a separate ct. of quarter sessions, is less than 
ten thousand, the salary of the clerk to the justices 
for such borough is payable by the county council ; 
& the fines & fees received by such clerk for business 
done in petty sessions & under Summary Juris- 
diction Acts, must be paid by him to the county 
fund of the county council.—Re HEREFORDSHIRE 
County CoUNCIL & LEOMINSTER TOWN COUNCIL, 
[1895] 1 Q. B. 43; 64 L. J. M. C. 26; 71 L. T. 
5763; 15 R.77; sub nom. LLEREFORDSHIRE COUNTY 
COUNCIL v. LEOMINSTER Town CoUNCIL, 59 J. P. 
38, D.C. 
Annotation :-- Mentd. Thetford Corpn. v. Norfolk County 
Council, [1898] 2 Q. B. 468, 
1723. —_- -——.]— HUNTINGDON CoRPN. ». 
Huntinapon County Councin, No. 797, ante. 
1724. Or to Crown.|——-An offender having 
been convicted under 3 & 4 Vict. c. 97, before 
justices in a borough having a separate ct. of 
quarter sessions, was sentenced to pay a fine :— 
Held: the provisions of Municipal Corporations 
Act, 1835 (c. 76), must be read as incorporated 
in the subsequent Act, & the fine was therefore 
payable to the borough treasurer.—A.-G. v. 
Moore (1878), 3 Ex. D. 276; 47 L. J. M. C. 103 : 
38 L. T. 251; 42 J.P. 372; 26 W. R. 366, C. A. 
Annotaions :—Mentd. Heigh v. West (1893), 62 L. J. Q. B. 
532; Rov. ; 5 ; 2 
Nictiol ¢. Robinson, [1923] 1 RB ager NNO! ® Fearby, 
1725. When payable to receiver of metropolitan 
police district.|\—By Metropolitan Police Code 
Act, 1839 (c. 71), 8. 47, “‘ When by any Act penalties 
or shares of penalties are or shall hereafter be made 
recoverable in a summary manner before any 
Justices of the peace, & by the Act the same are or 
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17271. Imprisonment in default 
vied pena! mimediate payment eee 
—HALIFAX CiTY v, LROWN (1885), 
R. & G. 103 ; OC.L. T. 144.—CAN, 


1727 ii. ————~.} Although com- in 











Criminal P 


pensation awarded under Code of 
Tocedure, s. 560, is recover- 
able as if it were a fine, it is not com- 
petent to a magistrate, immediately 
upon ordering a complainant to pa 

compensation, to direct that he should 
efault be sentenced to imprison- 


MAGISTRATES. 


shall be limited to the Queen, or some person other 
than the informer or party aggrieved, in cvery 
such case the same, if recovered or adjudged before 
any of the said’’ (metropolitan police) ‘' magis- 
trates, shall be received for & adjudged to be paid 
to the receiver’? (of the metropolitan police 
district) ‘‘ for the time being.’’ By Metropolitan 
Police Courts Act, 1840 (c. 84), s. 6, any two 
justices having jurisdiction within the metropolitan 
police district shall have, while sitting together 
publicly in the petty sessions court or room, 
except in divisions assigned to the police courts, 
all the powers, privileges, & duties which any one 
magistrate of the police cts. has by Metropolitan 
Police Courts Act. 1839 (c. 71), 8. 47 :—-Held: this 
did not make penalties, which were recovered 
before two justices sitting as above, penalties 
recovered before a police magistrate ; & therefore 
the shares of such penalties unappropriated to the 
informer or party aggrieved did not go to the 
receiver of the metropolitan police district.— 
METROPOLITAN VoLIcE DISTRICT RECEIVER v. 
BELL (1872), L. R. 7 Q. B. 483; 41 L. J. M. C. 
1563; 37 J. P. 55. 


Annotation :—Mentd. It. v. Titterton, He p. Quelch (1895), 
43 W. RH. 603. 


1726. Appropriation In summary conviction.|— 
In summary convictions by justices of the peace, 
if any discretionary power is reserved to the 
justices relative to the application of the penalty, 
the conviction should show in what manner they 
have exercised it; but, where the application of 
the penalty is fixed by law, it is enough to say they 
award the penalty to be applied as the law directs, 
without specifying how it is to be distributed.— 
Re Booturoyp (1846), 15 M. & W. 1; 2 New 
Sess. Cas. 250; 15 1.J.M.C. 57; 6L. T. 0.8. 
323; 10J.P.484; 10 Jur. 117; 1538 1. BR. 736. 
sa canta. RN. wv. Shipperbottom (1847), 16 


Validity of conviction.|—See Nos. 619-622, 





ante. 

Offences against sale of food & drugs.'—Sce 
Foop & Druas, Vol. XXV., p. 126, No. 473. 

Gaming offences.|—-See GAMING & WAGERING, 
Vol. XXV., p. 429, No. 291. 

Highway offence.]|—See Highways, Vol. XXVI., 
p. 349, No. 766. 

Intoxicating liquor offences.|—See INTOXICATING: 
Liquors, Vol. XXX., p. 104, Nos. 803, 804. 


Sect. 3.—UNDER SUMMARY JURISDICTION. 
SUB-SECT. 1.—IN GENERAL. 


See Summary Jurisdiction Act, 1848 (c. 48), 
8s. 28; Summary Jurisdiction Act, 1879 (c. 49), 
ss. 4, 7,21; Criminal] Justice Administration Act, 
1914 (c. 58), ss. 3, 5, 30; Summary Jurisdiction 
Rules, 1915, rr. 19, 20-22, 24, 25, 46, 48. 

1727. Imprisonment in default of payment— 
Immediate payment ordered.!—(1) In the liberty 
of A., which is situated within the county of H., 
there is a gaol & house of correction, used only for 
offenders within the liberty. It is entirely sup- 
ported by a rate in the nature of a county rate 
levied on the inhabitants of the liberty, who do not 
contribute to the general county rate. The keeper 
of the liberty house of correction is appointed by 
the justices of the liberty, who act under a separate 


ment.— Rk, v. PUNNA (1895), J. lL. kh. 
18 All. 96.—IND. 


1. ——.]—R. Uv. ELLIOTT (1888), 12 
0. R. 5§24.—0 Py 

m, ——.}—Ha p, Younu (1893), 32 
N. B. R. 178.—OAN. 
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commission, which does not give them exclusive 
jurisdiction. There is a ct. of quarter sessions 
held for the liberty. The commission under 
which the justices of the county of H. act gives 
them jurisdiction as well within liberties as 
without :—Held: the county justices sitting out 
of the liberty were authorised to commit to the 
house of correction of the liberty a person guilty of 
an assault within the liberty, & were not bound to 
send him to the county house of correction. Qu: 
whether they could commit to the liberty gaol 
for offences committed out of the liberty. 

(2) The party charged, though duly summoned, 
did not appear before the justices at the time 
appointed for the hearing. The justices heard the 
case, adjudged the party to pay a fine & costs 
immediately, & on the same day, before any 
demand or notice, ordered him to be committed 
for non-payment to the house of correction, 
under 9 Geo. 4, c. 31, ss. 27, 33:—Held: the 
justices might order the payment to be made either 
‘‘immediately,’’ which means in this statute 
‘‘on the spot,’ or might give time, in their 
discretion; & as they had ordered immediate 
payment, they were authorised, the money not 
being then paid, at once to order the party’s com- 
mittal before any demand, & without serving him 
with any summons to show cause why he should 
not be committed.— ARNOLD v. DIMSDALE (1853), 
2K. & B. 580; 22L.J.M.C. 161; 22 L. T.0.8. 


65; 17 J. P. 712; 17 Jur. 1157; 1 W. R. 480; 
118 EB. R. 885. 
1728. ——— Whether hard labour authorised— 


Hard labour authorised as punishment for offence.| 
—Summary Jurisdiction Act, 1879 (c. 49), s. 5, 
authorises the infliction of imprisonment with 
hard labour for default in payment of a penalty 
adjudged to be paid by a summary conviction 
where the Act on which the conviction is founded 
authorises the infliction of imprisonment with 
hard labour as a punishment for the offence.— 
R. v. TYNEMOUTH JJ. (1886), 16 Q. B. D. 647; 
55 L. J. M.C. 181; 54 L. T. 886; 505. P. 454; 
16 Cox, C. C. 74. 

Annotation :---N.F, R. v. Turnbull, ete., Tynemouth JJ. 

(1886), 16 Cox, C. C. 110. 


1729. .|—@u.: whether a statute 
which authorises the punishment of an offence 
with a penalty, or, in the discretion of the 
ct., with imprisonment with or without hard 
labour, is an Act which authorises the punishment 
of imprisonment with hard labour within the 
meaning of the exceptions in Summary Juris- 
diction Act, 1879 (c. 49), 5. 5.—R. v. TURNBULL, 
ETC., TYNEMOUTH JJ. (1886), 16 Cox, C. C. 110. 

1780. ——— May exceed term fixed for offence.|— 
A street musician was convicted under Street 











46] 


Music Act, 1864 (c. 55), 5.1, & was sentenced to pay 

a fine of forty shillings & in default of payment to 

be imprisoned for a month :—Held : Street Music 

Act, 1864 (c. 55), did not operate to repeal Metro- 

politan Police Act, 1839 (c. 47), s. 77, impliedly ; 

the penalty was therefore capable of being enforced 
by imprisonment as provided by that sect. & the 

conviction was good.—lh, v. Hopkins, [1893] 

1Q. B. 621; 62 L. J. M. C. 57; 68 L. T. 292; 57 

J.P. 152; 41 W. R. 431; 9 T. L. R. 204; 37 

Sol. Jo. 286; 5 R. 315, D.C. 

Annotations :—-Folld. R. v. Leach, Ex p. Fritchley, [1913] 
3 K. B. 40. Mentd. Shiclds v. Howard (1896), 60 J. P. 
727; Bingley v. Quest (1907), 97 L. T. 394. 

1731. .|—Deft. was convicted of an 
offence under Licensing (Consolidation) Act, 
1910 (c. 24), s. 65, & ordered to pay a fine of 
£25, & in default of payment & of sufficient distress 
to be imprisoned for three months :—Held: 
although under s. 56 a sentence of imprisonment 
for the offence could not have exceeded one 
month, there was power under Summary Juris- 
diction Act, 1879 (c. 49), s. 5, to impose a sentence 
of three months’ imprisonment for non-payment 
of the fine & in default of sufficient distress.— 
R. v. Leacn, He p. FRITCHLEY, [1913] 3 K. B. 40; 
82 L. J. K. B. 897; 109 L. T. 313; 77 J. P. 255 ; 
29 T. L. R. 569 ; 23 Cox, C. C. 535, D.C. 

Penalty for improper charges on distress.|— 

See DistTrREss, Vol. XVIII., p. 356, No. 937. 

Insufficient distress.|—Sece DisTrREss, Vol. 

XVIII., pp. 433 et seq. 

1732. Increase of fine—-To facilitate appeal.|— 
It is an improper practice for justices to increase 
a fine for the purpose of enabling an appeal to be 
brought.—Ex p. Horick (1908), 24 I. L. R. 747 ; 
72 J. P. Jo. 280, D.C. 

Appropriation.]—See Sect. 2, ante. 














SUB-SECT. 2.—REDUCTION OF PENALTY. 

See Summary Jurisdiction Act, 1879 (c. 49), 
ss. 4, 54. 

1783. Power of justices to reduce fine—Where no 
previous conviction—What amounts to previous 
conviction.]|— Where at the hearing of a summons 
for keeping a dog without a licence it is proved that 
deft. has been convicted on a former occasion of 4 
similar offence, but such previous conviction is not 
stated in the information, the case cannot be 
treated as the case of a first offence within Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 4, & there- 
fore the magistrate has no power under that sect. 
to reduce the amount of the fine imposed for the 
offence by Dog Licences Act, 1867 (c. 5), s. 8, & 
the only power to reduce such fine is that given 
by Excise Management Act, 1827 (c. 53), s. 78, 











q. -k-A conviction order 

deft. to be imprisoned for sixty deen 
in default of payment of a fine cannot 
be supported under a sect. of the Act | 916; 
which authorises pet al eas ah for not 
less than three months in case of such 
dofault.-—R. ». CHAREST, Ex p. DAIGLE 
GAH 37 N. B.R. 492; 2D. R. 12. 


Y.-—— Corporations.}—A penalt 
es be enforced against a ob; ander 
. eey Convictions Act, & the fact 
Act peat ee ea aaeet ie 
prisonmen 
default of distress, which would be 


3 W. W. RR. 
penalty. |}—J ustices 


& cos 


pevereae to corpus. does not displace 
AL Co. (1907), 41 N. 8. R. 


power 


n. .1—R. v. PRTERSKY (1897), 
5 B.C. R. 549.— CAN. ae remedy under 

Oo, ——.}—R. ». RooHE (1900), 20 ae 
C.L. T. 307; 320. R 20-GAN. a eles * 

p. ———~.}--R. wv. MYers (1903 f - 
23°C. L. T. 286: 6 0. Le. 130 ’ sentence.}—A sontence cannot bo sus 
O. W. R. 533.—GAN. 


pended under Criminal Code in the 

case of un offence punishable only by 

a fine, even though the offender nay 

be imprisoned in default of 

Rh. v. WARNER (Alta.), {1924} 4 D. L. R. 
; : 512.—CAN. 


a. No power to inflict consolidated 


diction to inflict a consolidated penalty 
on convicting a deft. of more than one 
offence.—-W ATERMAN v. OLIVER (1911), 
13 Ww. A. L. R. 109.—AUS. 

b. Zo whom paid.}—-The 
adjudged to be pe oy & 
conviction under Summary Convictions 
Act, must be paid to the convicting 
justices & not to the prosecutor.— 


Ex p. WALLACE (1889), 29 N. B. R. 
123.—CAN. 

co. Imposition of unauthorised pen- 
alty—Hffect of.}—Conviction & com- 
mitment bad for imposing an un- 
authorised penalty.—h. v. RANDOLPH 
an 20C.L. 1.439; 32 0. R. 212,.— 


the Aot.——lt. v 


to suspend 


d. Time for payment not fixed— 
Payable forthwith.}—Where a fine is 
imposed & no titne for payment is 
fixed it is payable forthwith.—R. v. 
FRASER, KR. v. ROSENOFF (Alta), 
[1923] 2 W. W. R. 395; 39 Can. Crim. 
Cas. 366.—CAN ‘ 


ayment.— 


have no juris- 


PART XVII. SECT. 8, SUB-SECT. 2. 


e. Power of justices to reduce fine.) 
—No general rule can be laid down tha 
there is power to reduce the minimum 
enalty prescribed by a special Act, 
fach case must be decided on the 


venay 
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Sect. 3.—Under summary jurisdiction: Sub-sects. 


under which statute, it cannot be reduced to less 
than one-fourth of the amount.—MURRAY v. 
THOMPSON (1888), 22 Q. B. D. 142; 58 L. J. M.C. 
41; 60 L. T. 151; 53 J. P. 70; 37 W. R. 221; 
5 T. L. R. 125; 16 Cox, C. C. 554, D. C. 

Annotation :—Consd. R. v. Beesby, [1909] 1 K. B. 849. 

1784. -.|—In the case of an 
Offence of keeping a carriage without a licence 
contrary to Revenue Act, 1869 (c. 14), 5s. 27, 
in order to prevent such offence being dealt with 
as a first offence within Summary Jurisdiction 
Act, 1879 (c. 49), s 4, it is not necessary that the 
previous conviction should have occurred within 
the same year.—PHILLIPS v STEVENS (1898), 79 
lL. T. 280; 62 J. P. 789; 15 T. L. R.5; 48 Sol. 
Jo. 14; 19 Cox, C. C. 172, D.C. 

1735. Fine under Cotton Cloth Fac- 
torles Act, 1889 (c. 62), s.13.|—-The power given to 
cts. of summary jurisdiction by Summary Juris- 
diction Act, 1879 (c. 49), 5. 4, to reduce the pre- 
scribed amount of a fine, if it be imposed as in 
respect of a first offence, does not enable them to 
reduce the deuved amount of the fine imposed 
by Cotton Cloth Factories Act, 1889 (c. 62), s. 18, 
which enacts that where there is a contravention 
of or non-compliance with the provisions of the 

















construction of the special Act, regard 
being had to the nature of the offence 


which it creates & the language which R. v. VAN 





it uses.—GILES v. BIGHAM, [1925] 1 W.W. R. 332; 
S. A. S. R. 27.—AUS, Can. Crim. Cas. 218.—CAN. 
ff. ——.J—A conviction for a .}—The 


second offence against Liquor Act, 
1918, may be awarded by striking out 
the declaration of a second offence & 
the reference to a former conviction & 


by reducing the amount of the fine to 
that proper for a first conviction.— 
FLEET 
32; 38 D. L. R. 592; 29 h 


‘ magistrate before 
whom the person in dofault is tried & 
convicted has no power to reduce the 
amount of the penalty prescribed by 
Income War Tax Act, 1917, 8. 9.— 


MAGISTRATES. 


Act, & after written notice from the inspector the 
acts are continued or not remedied, the occupier 
of the factory is to be liable, on summary con- 
viction, for the first offence to a penalty of not less 
than £5 nor more than £10.—OsBORN v. Woop 
BROTHERS, (1897] 1 Q. B. 197; 66L. J. Q. B. 178 ; 
76L. 1.60; 61J.P.118; 45 W. BR. 319; 41 Sol. 
Jo. 148; 18 Cox, C. C. 494, D.C. 

1736. .|—By a local Act, a co. were 
made liable in the event of failure to deliver 
compensation water in accordance with the Act, 
to a penalty of £5 a day, recoverable summarily 
by & payable to those interested in the delivery of 
the water, or the mill owners using the water :— 
Held: the penalty could be reduced by the 
justices, in the case of a first offence by the co., 
under Summary Jurisdiction Act, 1879 (c. 49), 8. 4. 
—DAVIES-COOKE v. HAWARDEN & DISTRICT 
WATERWORKS Co., HAWARDEN & DISTRICT WATER- 
WORKS Co. v. DAVIES-COOKE (1907), 71 J. P. 223 ; 
56 L. G. R. 731: sub nom. CooKE v. WAWARDEN & 
DISTRICT WATERWORKS Co., HAWARDEN & Dis- 
TRICT WATERWORKS Co. v. CooKE, 96 L. T. 906, 
D.C. 








SUB-SECT. 3.—RECOVERY BY DISTRESS. 
See DIsTREss, Vol. XVIII., pp. 428 et seq. 


R. v. Smitu, [1923] 1 D. L. R. 820 
38 Can. Crim. Cas. 327; 56 N.S. R. 
7%.—CAN, 

; -]—A conviction is erroneous 
which imposes a penalty of an 
amount less than the sum fixed by 
the Act of Parliament under which 
the conviction purports to have been 
made.—BROPHY v. WARD (1859), 11 
Ir. Jur. 235.—IR. 


(Alta.), {1918} 1 





MAIN ROADS. 


See Highways, Streets, aND Bripces; STREET AND AERIAL TRAFFIC. 


MAINTENANCE. 


See Bastarpy; Hussanp anp Wire; INFANTS AND CHILDREN ; Lunatics AND PERSONS 
oF Unsounp Minn; Poor Law; Serriements; W115. 


MAINTENANCE AND CHAMPERTY. 


See Action; CrimrmnaL Law anp PRocepure. 


MALICIOUS DAMAGE. 


See Aaricutture; Crmmat Law AND PROCEDURE; Damages: Torr, 
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MALICIOUS PROSECUTION AND 
PROCEDURE. 


PART I. DISTINGUISHED FROM TRESPASS AND FALSE IMPRISONMENT 


PART II. MALICIOUS PROSECUTION AND ABUSE OF CRIMINAL PROCEEDINGS 
SEcT. 1. WHAT IS A PROSECUTION 
Suct. 2. WHO MAY BE LIABLE AS Paasweuron 
SuUB-sEcT. 1. IN GENERAL : : ; 
SUB-SECT. 2. PERSONS OTHER THAN OHEWAY: PROSECUTOR 
SUB-SECT. 3. PERSONS BouUND OVER TO PROSECUTE 
SuB-SEcT. 4. IN PARTICULAR CASES 
. Corporations ; 
. Husband and Wife : 
. Judicial and Ministerial Officers 
. Jurymen ., 
. Landlord and Tonwhts 
. Master and Servant. : 
. Naval and Military Officers . 
. Partners 
J. Principal and Agent 
J. Trade Unions 
K. Trustee in Bankruptcy. 
SEcT. 3. REMEDY FOR MALICIOUS PRosuOUrION 
SUB-SECT. 1. ACTION 


SuB-SECT. 2. FORMER REMEDIES 


morte an> 


PART III. MALICIOUS ABUSE OF CIVIL PROCEEDINGS 


Srct. 1. WHETHER ACTION MAINTAINABLE 
SEcT. 2. ARREST. 

Sect. 3. ExEcUTION 

Srcr. 4. DIsTREss 

Sect. 5. BANKRUPTCY . 


Sucr. 7. ARREST OF SHIP 


5 
Sect. 6. WINDING-UP PRTITION 
7 
Sect. 8. OTHER PROCEEDINGS 


PART IV. ESSENTIALS TO ACTION 
SEct. 1. TERMINATION OF PROCEEDINGS IN Puvrer s ere 
SUB-SECT. 1. NECESSITY FOR. 
A. Criminal Proceedings . 
B. Civil Proceedings 
(a) In General . 
(6) Bankruptcy Proceedings 
C. Proceedings Incapahle of Terminating i in . Plaintift’s Favour 
(a) Abortive Proceedings . : 
(0) Ex parte Proceedings . ‘ : , , ; 
Sup-sror. 2. WHAT AMOUNTS TO TERMINATION ‘ . . . 
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Part XIV.—APPEALS FROM QUARTER SESSIONS. 


continuances & hear the said appeal, on the ground 
that they were bound to respite for the purpose 
of notice being served on all the parties interested. 
Applt. then gave a second notice, in which the 
schedule, & the objections in respect of the parties 
named therein, were omitted. The sessions, when 
the appeal came on for hearing, held that this was 
not a proper notice, & dismissed the appeal with 
costs :—Held: they were right in so doing, in- 
asmuch as, by the omission of the schedule & the 
objections in respect of the parties named therein, 
the character of the appeal was materially altered, 
so that it was not the said appeal which the 
sessions were ordered to hear & determine.—R. v. 
EYRE (1857), 7 BE. & B. 619; 26 L. J. M. C. 125; 
29 L. T. 0.8.91; 22 J. P.38; 3 Jur. N.S. 912; 
5 W, RR. 5388; 119 BF. R. 1875, 

Annotations ;—Refd. R. v. Lancashire JJ. ( 

563; Wt. v. Surrey JJ. (1880), 6 Q. B. D. 100; 

Grey, {1900] 1 Q. B. 521. 

1465. Refusal to state case.|—Where the ct. of 
quarter sessions decided clearly against law holding 
that a hiring for a less period than a year conferred 
a settlement, & refused to grant a case for the 
opinion of the Ct. of Q. B., the latter ct. refused 
to interfere by mandamus to compel a case to be 
stated.— Ex p. JARVIN (INHABITANTS) (1840), 9 
Dowl. 120; Woll. 67. 

1466. Refusal to convict surveyor—Highway out 
of repair.j|— When an information is laid under the 
Highway Act, 1835 (c. 50), s. 94, that a highway 
is out of repair, & the magistrates, pursuant to 
that sect., appoint a viewer who reports it out of 
repair, the magistrates at the special sessions are 
not bound by that report, but may exercise their 
discretion whether they will convict the surveyor 
or not.— R. v. WILTSHIRE JJ. (1840), 8 Dowl. 717; 
sub nom. KR. v. RADNOR (IARL), ETC., WILTS JJ., 
4J.P. 346; 4 Jur. 460. 

Annotation :---Refd. lk. v. Arnould, etc., Berkshire JJ. (1857), 

22 J. P. 545. 


1467. Refusal to entertain appeal—Non-com- 
pliance with statute.|—Where an appeal came on 
to be heard before the justices at quarter sessions, 
it appeared the order of removal had been obtained 
on the ground that the pauper had acquired a 
settlement in applt. parish by renting a tenement. 
The pauper’s examination which was sent to 
applts. stated, that the tenancy commenced in 
June, 1827, & terminated in June, 1828, but the 
firs’ witness that was called, proved that the 
tenancy commenced in June, 1828, & terminated 
in Aug. 1829. The sessions held this variance 
between the proof & the examination of the pauper 
not to be a compliance with the provisions of Poor 
Law Amendment Act, 1834 (c. 76), s. 81, & there- 
fore refused to hear the appeal. An application 
was now made for a mandamus to compel the 
sessions to enter continuances & hear the appeal, 
but refused on the ground that the sessions had a 
discretionary power in these matters, & having 
exercised that power on the present occasion, the 
Ct. of Q. B. would not call it in question.—R. v. 
West RIDING oF YORKSHIRE JJ. (1840), 10 Ad. 
& El. 685; 3 Per. & Dav. 462; 4 J.P. 333; 4 
Jur. 5383; 118 H. R. 260; sub nom. R. v. WEST 
RIDING JJ., Ex p. BIRSTWITH (INHABITANTS), 9 
L. J. M. ©. 57. 

Annotations :-—Reld. It. v. Kesteven JJ. (1844), 3 L. T. O. 8. 
55. Moentd. kt. v. Bridgewater (1841), 10 Ad. & El. 693. 
1468, Entered after time.|—R. v. DERBY- 

SHIRE JJ., No. 1580, post. 

1469. Refusal to widen bridge—Bridges Act, 
1808 (c. 59), s. 2.|—The above sect. provides that 
where any bridge repaired at the expense of the 
county shall be narrow & incommodious, it shall 


1857), 8 BE. & B. 
h. v. De 
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& may be lawful for the justices at their general 
quarter sessions to order & direct such bridge to 
be widened, etc., & that no money shall be applied 
to the alteration of any such bridge until present- 
ment sha]l have been made according to one of 
the statutes relating to public bridges :—Held: 
the power so given to the justices is discretionary, 
& the ct. therefore refused a mandamus to compel 
them to widen a bridge.—Re NEWPpoRT BRIDGE 
(1859), 2 KE. & E. 377; 29L. J.M.C. 52; 243.97. 
133; 6 Jur. N. S. 97; 121 E. BR. 142; sub nom. 
io MONMOUTHSHIRE JJ., 1 L. T. 131; 8 W. HR. 


«Annotations :—Mentd. Forbes v. Lee Conservancy Board 
(1879), 4 Kx, D. 116; Julius v. Oxford (Bp.) (1880), 5 
App. Cas. 214, 

1470. Conditional exercise—Acceded to by ap- 
pellant.|—-On an appeal against an order of 
removal, a notice of appeal having been given in 
due time, but to the wrong sessions, for county 
instead of a borough, the notice was amended too 
late for the next sessions, & application was made 
to enter & respite the appeal, which was acceded 
to conditionally on the ct. at the next sessions, 
being of opinion that the notice for those sessions 
would not: be too late, & the ct. at such sessions 
held that. it was, & refused to hear the appeal :— 
Held: it was discretionary to grant the applica- 
tion; & there had not been a declining to exercise 
a discretion, but a conditional exercise of it, which 
had been accepted by applt., & a mandamus to the 
sessions to hear the appeal was refused.—~R. ». 
BERWICK RECORDER (1863), 7 lL. T. 670; 27 J. P. 
87; 11 W. R. 265. 

1471. Refusal to award costs.])—The writ of 
mandamus will not lie to compel a ct. of quarter 
sessions to award costs under 9 Geo. 4, c. 61, 8s. 29, 
to justices who appear & actively oppose an appeal 
from their decision in a licensing case; for such 
justices are a party to the appeal, & under the 
Summary Jurisdiction Acts, 1879 (c. 49), & 1884 
(c. 43), the ct. has a discretion to give or refuse 
costs inter partes as it thinks just. 

Licensing justices, who cither do not appear on 
an appeal, or appear only to inform the ct. of the 
grounds of their decision. are not a party to the 
appeal, & are entitled to their costs under 9 Geo. 4, 
c. 61, s. 29. But the question whether they have 
made themselves a party to an appeal or not is 
one which the ct. of quarter sessions has juris- 
diction to decide; & if it decides that question, 
however, erroneously, in the affirmative, & refuses 
costs, its decision cannot be reviewed by the High 
Ct. upon an application for a mandamus to award 
costs.—R. v. LONDON JJ., [1895] 1 Q. B. 616; 64 
L. J. M. C. 100; 72 L. T. 211; 59 J. P. 820; 43 
W.R. 387; 11 T. L. R. 193; 39 Sol. Jo. 231; 14 
R. 246, C. A. 
Annotations :-—Refd. R. v. Kent JJ., [1896] 2 Q. B. 306; 

R. v, Staffordshire JJ., [1898] 2 Q. B. 231; RB, v. Ashton, 

Ex p. Walker (1915), 85 L. J. K. B. 27. Mentd. R. v. 


London & Strand Division JJ. & Dalton, Ez p. L. C.C. 
(1898), 78 L. I. 559; HR. v. Customs & Excise Comrs., 
[1913] 3 K. B. 483. 

1472. -|—The ct. will not interfere with the 
discretion of quarter sessions in refusing to award 
costs under Quarter Sessions Act, 1849 (c. 45), Bid, 
if that discretion has been exercised judicially.— 
R. v. NOTTINGHAMSHIRE JJ., Ex p. PITNEY (1909), 





173 J. P. 188, D. 


C. Exercise of Jurisdiction by Sessions. 
(a) In-General. 
1473. Matter properly before court.|-—-When the 


ct. of quarter sessions confirmed an order of two 
justices for stopping up a highway without proof 
that the order was previously made at a special 
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SEcT. 2. MALICE . . . 
SUB-SEcT. 1. Nicnase FOR ere ‘ ; ; i : ‘ 
A. Criminal Proceedings . 
B. Civil Proceedings 
(tc) In General . 
(b) Wrongful Arrest of Ship 
(c) Bankruptcy Proceedings 
SuUB-SECT. 2. WHAT CONSTITUTES MALICE 
A. General Rules 
B. Particular Instances ; 
SUB-SECT. 3. SUFFICIENCY OF MALICE PER SE 
SuUB-sEcT. 4. PRESUMPTION OF MALICE 
A. Absence of Reasonable and Probable Cause 
B. Failure or Abandonment of Prosecution 
Sts-sEctT. 5. QUESTION FOR JURY. 
SUB-SEcT. 6. EVIDENCE : ‘ F ; 
Secr. 3. ABSENCE OF REASONABLE AND PROBABLE CAUSE 
SuUB-SECT, 1. NECESSITY FOR. 
A. In General . : 
B. Criminal Procsedinits : 
(". Civil Proceedings. : 
SUB-SECT. 2. WHAT AMOUNTS TO fimadorinie AND Suseers CAUSE 
A. In General . : 
B. Particular Proceedings. 
Sub-sect. 3. WHEN ABSENCE WILL OR Winn, Not BE PResumen 
A. In General . 
B. Proof of Express Malice ‘ 
>. Disbelief in Guilt or Liability of Plaintiff 
1). Knowledge of Good Faith of Plaintiff : : 
EK. Termination of Proceedings in Favour of Plaintill . 
F. Abandonment of Proceedings ‘ 
G. Failure to take Set-Off into Account 
SUB-SECT. 4. QUESTION FOR JUDGE AND JURY 
A. In General . 
B. Duty of Judge 
(a2) In General . 
(6) When Facts Undisputed 
C, Duty of Jury 
(2) In General . 
(6) Facts for Determination by J ury 
i. Belief of Defendant. ‘ 
li. Knowledge of Defendant 
SUB-SEcCT. 5. IWVIDENCE . 
Sect. 4. DAMAGE : : 
SUB-SECT. ]. NECESSITY FOR. 
A. Criminal Proceedings . 
B. Civil Proceedings 
SUB-SECT. 2. WHAT AMOUNTS TO 
A. Damage to Reputation 
B. Damage to Person 
C. Damage to Property 


PART V. EVIDENCE 

Srcr. 1. BURDEN oF PROOF. 
SUB-SECT. 1. IN GENERAL P ; 
SUB-sEcT. 2. ABSENCE OF REASONABLE AND PRbeRata rare 

SEcT. 2. ADMISSIBILITY ‘ ; 
SUB-sEcT. 1. EVIDENCE OF omen ee ; 
SUB-SECT. 2. OBSERVATIONS oF CouRT IN FORMER PRocmniwas 
SUB-SECT. 3. EVIDENCE OF PLAINTIFF’s CHARACTER ; . 
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OF ACTIONS. Property . See CRIMINAL LAW. 
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TRESS; SHERIFFS TIONEERS; Com- 
AND BAILIFFS. PANIES; CONTRACT $ 
Conspiracy », CRIMINAL LAw ; TorT; INSURANCE; MIs- 
TRADE AND TRADE REPRESENTATION AND 
UNIONS. FRAUD. 
Contempt of Court -95 CONTEMPT OF CouURT. Mistake . - x, AUCTION AND  AUC- 
C riminal Law and ee erLLs OP 
Procedure. . 4; CRIMINAL Law. eC aNGES, ose 
Damages . ‘ : : DAMAGES. : TRACTS ; MISTAKE. 
Debtors Act BANKRUPTCY; CON- Neg ligence oe - 1 NEGLIGENCE. 
ue : Public Authorities and 
TEMPT OF COURT. : 
Ditvess Hisenane Publie Officers » 95 PUBLIC AUTHORITIES. 
é a ieee : Search Warrants .. CRIMINAL Law. 
Execution — - 95 EXECUTION. | Whoriffo . EXECUTION ; SHERIFFS 
False Imprisonment .  ,, "TRESPASS. AND BAILIFFS; AND 
Justices .» MAGISTRATES. TITLES passim. 
Libel », LIBEL AND SLANDER, Slander. : . . LIBEL AND SLANDER. 
Malice » DAMAGES; LIBEL AND Tort, Principles of . ,, Tort. 
SLANDER ; TORT. Trespass . »» I'RESPASS. 
i] e |] 
Part I.-—Distinguished from Trespass and False 


Imprisonment. 


See, generally, 'TRESPASS. 


1. Legal process.] —If a serjeant at mace of 
ondon arrest A.on a plaint in the sheriff's ct., 
& A. tenders him good bail, which he refuses to 
accept, A. may have an action on the cage for 
refusing the bail; but he cannot maintain trespass 
for false imprisonment, the caption being by 
legal process.—SALMON v. PERCIVALL (1630), Cro. 
lees ; W. Jo. 226; 79 E. R. 772. 
nnotations :—Distd, Moono v. Rose (1869), L. R. 4 
486. Refd. , 35 
. Wigginton (aBahy. Ade ke i878 
2. }—(1) There is no similitude or 
analogy between an action of trespass, or false 


imprisonment, & this kind of action. An action 
having done that, which, 


Q. B. 
Smith 





me RRA pe ee ke ee 


+ upon the stating of it, is manifestly Ulegal. This 
kind of action is for a prosecution, which, upon the 
stating of it, is manifestly legal. The essential 
ground of this action is, that a legal prosecution 
was carried on without a probable cause. We say 
this is emphatically the essential ground ; because 
every other allegation may be implied from this ; 
but this must be substantively & expressly proved, 
& cannot be implied. From the want of probable 
cause, malice may be, & most commonly is, 
implied. The knowledge of deft. is also implied. 
From the most express malice, the want of probable 
cause cannot be implied. A man, froma malicious 
motive, may take up a prosecution for real guilt, 
or he may, from circumstances which he really 
believes, proceed upon apparent guilt ; & in neither 


Pa aes eee} ee — eee neat Sei nee ee eee da 


of trespass is for deft.’s 
PART I. 


a. Distinct causes of action.J—DOOLAN v. MARTIN (1876), 6 P. TR. 319.—CAN, 
b. ——.]—TuOMYPsONn v. Mort (1893), 32 N. B. BR. 350.—CAN. 
“VOL. XXXIII. 


466 


case is he liable to this kind of action. After a 
verdict, the presumption is, that such parts of the 
declaration, without proof of which pltf. ought 
not to have had a verdict, were proved to the satis- 
faction of the jury. In this case, to support the 
verdict, there was nothing necessary to be proved, 
but that there was no probable cause, from whence 
the jury might imply malice, & might imply that 
deft. knew there was no probable cause (per CuR.). 

(2) The question of probable cause is a mixed 
proposition of law & fact. Whether the circum- 
stances alleged to show it probable, or not probable, 
are true & existed, is a matter of fact ; but whether, 
supposing them true, they amount 'to a probable 
cause, is a question of law; & upon this distinction 
proceeded the case of Reynolds v. Kennedy, No. 
350, post (per CUR.).—- JOHNSTONE v. SUTTON 
(1786), 1 Term Rep. 510; 99 E. R. 1225, Ex. Ch. 
affd. sub nom. SUTTON v. JOHNSTONE (1787), 1 
Bro. Parl. Cas. 76, H. L. 


Annotations :—As to (1) Consd. Mitchell v. Jenkins (res). 
5 B. & Ad. 588; Musgrove v. Newell (1836), 1 M. & V 
isa Michel) ». Williams (1843), 11 M. & W. 205; illus 
v. ‘Abrahams (1846), 10 J. RP. 820; Heddon v. Evans 
(1919), 35 T. L. R. 642. Refd. Warden x. Bailey (1811), 
4 Taunt. 67; Whitelegg v. Richards (1822), 6 Moore, C. P. 
501; Broad v. Ham (1839), 5 Bing. N. C. 722; Abrath 
v. N: E. Ry. (1886), 55 L. T. 63; Brown v. Hawkes, {1891} 
2 Q. B. 718. 1 to (2) Consd. Willans ». Taylor eee): 
6 ing. ee ae . Taylor v. Willans (1831), 2 B. 
Ad. 845. anton v. Williams sige 2 Q. B. ep. 
Refd. ee Yates (1818), 2 Moore, C. P. ; Mitchell v. 
Joukins Ad B. & Ad. 588; Meee v. ‘evel 
(1836), 1 M. . 582 | Perryman v. Lister ae eee 
3 Exch. ite are v. Perryman Cae 0), L arm 
521; Brown v. Hawkes, [1891] 2 Q. 718. Pcuercliy: 
Mentd. Cane v. Chapman oe 6 x. J. K. B. 49; 
Ferguson v. Kinnoull (1842), State Tr. N. S. 785; 


Hodgkingpn v. hagtiae tee oC. B. N.S. 415; Feather 
vw. R. (1865), 6 B. S. 257; Dawkins v. Rokeby veet) 
4k. & F. 806; Dade. Paulet Sei L. RR. & Q. 


U4; Dawkins v. Rokeby (1873), L. R. 8 Q. B. 255; Giant 

Vv. Secretary of State for ST (1877), 2 Cc. P. D. 445; 

Kx p. Marais, {1902} A. 109; KR. » Army Council, 

Ex p. Ravenscroft, et 2 “K. B. 504; ; Fraser v. Balfour 

(1918), 87 L. J. 

3. niin a Saaisial proceedings.|—(1) A 
declaration in an action for a malicious prosecution 
for felony, must state that the prosecution is at an 
end; & alleging “ that pltf. was discharged from 
his imprisonment ”’ is not sufficient. 

Saying that pltf. was ‘‘ discharged’’ is not 
sufficient ; it is not equal to the word ‘“‘ acquitted ”’ 
which has a definite meaning. Where the word 
‘“‘ acquitted ’’ is used, it must be understood in the 
legal sense, namely, by a jury on the trial. But 
there are various ways by which a man may be 
discharged from his imprisonment without putting 
an end to the suit (BULLER, J.). 

(2) The distinction between the actions of 
trespass & case has long bcen settled. ... The 
gravamen in the present case is, that deft. 
personally took & arrested pltf. illegally, & 
imprisoned him; this is false imprisonment, & is 
an immediate injury to the person of pltf.... 
The grounds of a malicious prosecution are, that 
it was done maliciously; & without probable 
cause. ‘The want of probable cause is the gist of 
the action (BULLER, J.). 

The general distinction is this: where the 
immediate act of imprisonment proceeds from deft., 
the action must be trespass, & trespass only ; but 
where the act of imprisonment by one person 
is in consequence of information from another, 
there an action upon the case is the proper remedy, 
because the injury is sustained in consequence 
of the wrongful act of that other (AsHHURsT, J.).— 
MORGAN v. HUGHES (1788), 2 Term Rep. 225; 100 
E. R. 123. 

Annotations :—As to (2) Refd. Basten v. Carew aes 


B. & C. 649; Groocock v. oo eT ia he ~& 0. 2 
R, v . Hughes Ds : ae v. Whitfield & 
Thome (1885), 49 J. P 
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4. ——.|—-STONEHOUSE v. ELLIOT (1795), 1 
Esp. 272, P.; subsequent proceedings, 6 Term 
Rep. 315. 


Annotation :—Refd. Hedges v. Chapman (1825), 2 Bing. 523. 
5. .|—Falsely, maliciously, & without any 
probable cause, procuring the warrant of a 
justice to search the premises, & apprehend the 
person of A. on suspicion of felony, & thereby 
causing his premises to be searched, & his person 
imprisoned, is properly the subject of an action 
on the case, & not trespass. A positive oath that 
a felony is actually committed, is not necessary 
to justify a magistrate in granting his warrant to 
search the premises, & apprehend the person of a 
party suspected of felony; & though it may be 
trespass in the magistrate to grant an illegal 
warrant, yet it is case in the person who causes & 
procures such warrant to issuc, if it is done 
maliciously, & without reasonable or probable 
cause.—ELSEE v. SMITH (1822), 2 Chit. 304; 1 
Dow. & Ry. K. B. 97; 1 Dow. & Ry. M. C. 28. 
Annotations :—Reid. W atta, White APORN a? H. & N. 371; 

Jones v. German, [1897] 1Q. B. 374 

6. .|—A party who sues “another for arrest- 
ing him on an ilegal warrant is not bound to 
produce the warrant. 

The warrant not having been produced, there is 
no legitimate evidence on which it can be presumed 
that it had ever issued, or that the action ought, 
in consequence, to have been case ; ; & with respect 
to the production of the warrant, it is equally 
clear that a party who took upon himself to 
imprison another was prima facie guilty of a 
trespass, the onus of justifying which rested entirely 
with himself (per Cur.).—HOLROyD v. DONCASTER 
(1826), 3 Bing. 492; 11 Moore, C. P. 440; 4 
Dow. & Ry. M. C. 5387; 41. J. O. 8S. C. P. 178 ; 
130 E. R. 603. 

7. ——.| — Deft. having charged pltf. with 
felony, pitf. was taken up for it under a justices’ 
warrant. Atthe hearing before the justice pltf, 
was let go on his promise to reappear in a week. 
Upon which deft. said he had another charge of 
forgery against him. Pltf. was stopped by an 
officer, & again put to the bar, but eee on a 
similar promise :—Held: plitf.’s remedy against 
deft. was in case, & not in trespass.—LARBER Uv. 
ROLLINSON (1833), 1 Cr. & M. 330; 3 Tyr. 266; 
2L. J. Bx. 101; 149 E. R. 426. 


Annotations -—Apld. Brown v. Chapman ry 6 C. B: 
365. Expld. Lock v. Ashton (1848), 13 Jur. 


8. .|—I1f a party make a ee of 
another to a magistrate in a matter over which he 
has a general jurisdiction, who thereupon issues 
his warrant, by force of which an arrest is made, 
neither the party complaining nor the magistrate 
is liable in trespass, & the only remedy for the 
party aggrieved is in case for malicious prosecu- 
tion. But if the matter were one in which the 
magistrate had no jurisdiction at all, then the 
latter is a trespasser—WEsT v. SMALLWOOD 
(1838), 3 M. & W. 418; 6 Dowl. 580; 1 Horn & H. 
117; 7L. J. Bx. 144; 2 J. P. 251; 2 Jur. 328; 
150 E. R. 1208. 

Annotations :—Consd. Re Martin, Ex p. Sandau (1848), ( 











L. T. O. 8S. 133. Abid. Brown v. Chapman (1848), € 

C. 365. Consd. Austin v. Dowling (1870) L.R.6C. P 
He Roefd. Kggington v. Lichfield Corpn. (1855), 7) t SB 
9. .}—A party who had inserted in his 





schedule a "Fadgment obtained against him in one 
of the cts. at stminster, was discharged fron 
custody in Ireland under 8 & 4 Vict. c. 107. He 
was afterwards arrested in England, & a ca. sa 
issued by pltf. in the original suit, but was dis 
charged on Penge to a judge :—Held 
insolvent could not maintain trespass agains 
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pitf. for the imprisonment, but if he had wilfully 
abused the process of the ct., insolvent had a 
remedy against him by action on the case.— 
EWART v. JONES (1845), 14 M. & W. 774; 8 
Dow. & L. 252; 15 L. J. Ex. 18; 9 Jur. 1015; 9 
J. P. Jo. 788; 153 E. R. 688. 

Annotations :—Relid. Abley v. Dale (1851), 11 C. B. 378; 

Shepherd v. Beresford (1851), 17 L. T. O. S. 295. 

10. ——-.] — Brown v. CHAPMAN (1848), 6 
C. B. 365; 3 New Mag. Cas. 14; 17 L. J. C. P. 
329; 11 L. T. O. S. 453; 12 Jur. 799; 136 
AG Nas ae previous proceedings (1847), 8 L. T. 
Banat :—Refd. Warner v. Riddiford (1858), 4C. B. N.S. 


11. -}— The particulars attached to a 

county ct. summons were as follows: To damages 
sustained by mc by reason of your making a false 
charge of stealing a tobacco pouch, & silk pocket 
handkerchief, at the Clerkenwell police ct., & loss 
of character, £50 :—Held: these particulars did 
not disclose a cause of action for false imprison- 
ment, but rather for malicious prosecution or 
slander, & the judge had no power to amend them 
by substituting the words ‘‘ false imprisonment.’’-— 
HOPPER v. WARBURTON (1863), 1 New Rep. 371 ; 
32 L. J. Q. B. 104; 7L. T. 722; 11 W. R. 384. 
_ 12, -}—Plaint in a county ct. for false 
imprisonment. Iividence that pltf. was given into 
custody by deft. on a groundless charge of felony ; 
that deft. signed the charge sheet, without which, 
as he knew, the police would not have detained 
pltf., & that, when taken before a magistrate, plté. 
was discharged :—Held: the evidence, though 
it would support a charge of malicious prosecution, 
was severable, & there was good evidence of a 
false imprisonment up to the time of pltf. being 
taken before the magistrate. 

The distinction between false imprisonment & 
malicious prosecution is well illustrated by the 
case where, parties being before a magistrate, one 
makes a charge against another, whereupon the 
magistrate orders the person charged to be taken 
into custody & detained until the matter can be 
Investigated. The party making the charge is not 
liable to an action for false imprisonment, because 
he does not set a ministerial officer in motion, but 
a judicial officer. The opinion & judgment of a 
judicial officer are interposed between the charge 
& theimprisonment. There is, therefore, at once a 
line drawn between the end of the imprisonment 
by the ministerial officer & the commencement of 
the proceedings before the judicial officer. It is 
fallacious to inquire whether or not the one is 
severable from the other, until you find some 
inseparable connection between them. It may 
very well happen in the superior cts., which have 
jurisdiction over both descriptions of action, 
where pltf., having been at once taken before a 
magistrate, may be content to bring his action for 
false imprisonment only. In such a case, which 
must be within the memory of all of us, the judge 
would tell the jury to give damages for the false 
imprisonment only, & not for what came under the 
cognisance of the magistrate (WILLES, J.).— 
AUSTIN v. DOWLING (1870), L. R. 5 C. P. 534; 89 
L. J.C. P. 260; 22 L. T. 721; 18 W. R. 10038. 


Annotations :—Consd. Sewell v. National Telephone Co., 
egTy Pari 657. Reld. Marks v. Frogley (1898), 67 


18. Necessity for malice.|—-In trespass, inno- 
cence of intention‘is no excuse; in case, the 
whole turns upon it; malice, or the quo animo, 
is the very gist of the action (LORD MANSFIELD).— 








TARLTON v, FISHER (1781), 2 Doug. K. B. . 
90 ER 436 ( )s oug B. 671; 
Annotations :—Oonad. Newton v. Constable (1841), 10 
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L. J. Q. B. 349; Ames v. Watorlow (1869), L. R. 5 C. P 

53. Refd. Stokes v. White (1834), 4 Tyr. 786; Noel v- 

Isaac (1835), 4 L. J. Ex. 56; Watson v. Carroll easy. 

8 L. J. Ex. 97; Aga Kurboolie Mahomed v. R. (1843 

3 Moo. Ind. App. 164; Magnay v. Burt (1843), 5 Q. B. 

381; Ewart v. Jones (1845), 14 M. & W. 774, Mentd. 

Whitworth v. Clifton (1836), 1 Mood. & R. 531; Yearsley 

v. Heane (1845), 14 M. & W. 322. 

14, |—When the gist of the action is 
malice, the action should be on the case & not in 
trespass; malice does not make a party a tres- 
passer ab initio (PATTESON, J.).—MAGNAY v. 
Burt (1843), 5 Q. B. at p. 384; 114 E. R. 1294; 
sub nom. Burt v. Maanay, 12 L. J. Q. B. 225 ; 
sub nom. Birt v. Maanay, 7 Jur. 127. 
sacha :-—Consd. Ames rv. Waterlow (1869), L. R. 5 


15. .|—A count, that deft. caused pltf. 
to be arrested & imprisoned, without reasonable 
or probable cause, on a false & malicious charge of 
felony, is a count in trespass for an assault & false 
imprisonment, & not an informal count for a 
malicious prosecution; & therefore requires no 
evidence of malice, or want of reasonable & 
probable cause.—BRANDT v. CRADDOCK (1858), 27 
L. J. Ex. 314. 

16. .|—A_ solr., office in 
London with a branch office in the country, sued 
out in London a writ of fi. fa. upon an order for 
costs made in favour of his client against. pltf. in 
the High Ct., & indorsed the writ, in accordance 
with R.S. C., Ord. 42, r. 16, with a direction to the 
sheriff to levy the amount of the debt. The debt 
had in fact been paid at the solr.’s country office, 
to a clerk having authority to receive it, on the 
same day as, & about three hours before, the writ 
of fi. fa. was sued out. Neither the solr. nor his 
client knew of the payment of the debt. Execu- 
tion having been levied on pltf.’s goods, the solr. 
was then informed that the debt had been paid, & 
he withdrew the execution. In an action against 
the solr. & his client on the case to recover damages 
for improperly levying execution, & in the alterna- 
tive for trespass, it was found that neither the 
client nor the solr. who sued out the writ acted 
maliciously :—Held: defts. were liable in trespass, 
though in the absence of malice they were not 
liable in an action on the case.—CLISSOLD v, 
CRATCHLEY, [1910] 2 K. B. 244; 79 L. J. K. B. 
635; 102 L. T. 520; 26 T. L. R, 409; 54 Sol. Jo. 
449, C. A. 

Annoranon :—Mentd. Cubitt v. Gamble (1919), 35 T. L. R. 








who had an 





17. Necessity for want of reasonable & probable 
cause.|—-BRANDT v. CRADDOCK, No. 15, ante. 

18. Onus of proof.|—(1) To succeed in 
an action for malicious prosecution, pltf. must 
allege & establish two things, absence of reason- 
able & probable cause, & malice. The affirmative 
of these allegations is upon him. Failing to 
establish both of them, he fails altogether 
(HAWKINS, J.). 

(2) I should define reasonable & probable cause 
to be, an honest belief in the guilt of the accused 
based upon a full conviction, founded upon 
reasonable grounds, of the existence of a state of 
circumstances, which, assuming them to be true, 
would reasonably lead any ordinarily prudent & 
cautious man, placed in the position of the accuser, 
to the conclusion that the person charged was 
probably guilty of the crime imputed. There 
must be: first, an honest belief of the accuser in 
the guilt of the accused; secondly, such belief 
must be based on an honest conviction of the 
existence of the circumstances which led the 
accuser to that conclusion ; thirdly, such secondly 
mentioned belief must be based upon reasonable 
grounds; by this I mean such cronnda as 
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lead any fairly cautious man in deft.’s situation 
s0 to believe; fourthly, the circumstances so 
believed & relied on by the accuser must be such 
as amount to reasonable ground for belief in the 
guilt of the accused. The belief of the accuser in 
the guilt of the accused ; his belief in the existence 
of the facts on which he acted, & the reasonable- 
ness of such last-mentioned belief, are questions 
of fact for the jury, whose findings upon them 
become so many facts from which the judge is to 
draw the inference, & determine whether they do 
or do not amount to reasonable & probable cause. 
This also is an inference of fact, not of law as is 
sometimes erroneously supposed; & the judge is 
to draw it from all the circumstances of the case. 
... The question of reasonable & probable 
cause depends in all cases, not upon the actual 
existence, but: upon the reasonable bond fide belief 
in the existence of such a state of things as would 
amount to a justification of the course pursued in 
making the accusation complained of, no matter 
whether this belief arises out of the recollection & 
memory of the accuser, or out of information 
furnished to him by another (Hawkins, J.). 

(3) It is truce, as a general proposition, that. 
want of probable cause is evidence of malice; 
but this general proposition is apt to be misunder- 


MALicious PROSECUTION AND PROCEDURE. 


stood. Inan action of this description the question 
of malice is an independent one, of fact purely, 
& altogether for the consideration of the jury, & 
not at all for the judge. The malice necessary to 
be established is not even malice in law such as 
may be assumed from the intentional doing of a 
wrongful act, but malice in fact, malus animus ; 
indicating that the party was actuated either by 
spite or ill-will towards an individual, or by indirect 
or improper motives, though these may be wholly 
unconnected with any uncharitable feeling towards 
anybody. ... Want of reasonable cause is for 
the judge alone to determine, upon the facts found 
by the jury (HAWKINS, J.).—Hicks v. FAULKNER 
(1881), 8 Q. B. D. 167; 51 L. J. Q. B. 2683; 46 
L. T. 127; 46 J. P. 420; 30 W. R. 545, D. C.; 
affd. (1882), 46 L. T. 130, C. A. 

Annotation :—As to (3) Refd. Quartz Hill Consolidated Gold 

Mining Co. v. Eyre (1883), 11 Q. B. D. 674. 

19. Joinder of causes.|——It appeared by the 
plaint & particulars in an action in the county 
ct., that the cause of action was stated to be for 
‘‘ having assaulted the wife of pitf., & maliciously 
charged her with stealing a shawl,”’ etc. :—Held: 
this was a proceeding for a malicious prosecution, 
& not an assault. & prohibition ought to go.— 
Ex p. CARREY (1851), 17 L. T. O. 8S. 189. 


Part Il——Malicious Prosecution and Abuse of Criminal 
Proceedings. 


SEcT. 1.—WHAT IS A PROSECUTION. 

_ 20. General rule.J|—‘ Laying’ a prosecution, 
in common parlance, means, not bringing an action, 
but preferring an indictment or information 
(PATTESON, J.).— RAWLINS v. JENKINS (1843). 4 
Q. B. 419; 1 Dav. & Mer. 219; 121L.7.Q.B.]51; 
7 Jur. 153, 114 E. R. 056. 

_ 21. Preferring indictment.]—(1) An action will 
lie for falsely & maliciously & without reason- 
able or probable cause presenting a petition under 
Companies Acts, 1862 (c. 89), 1867 (c. 131), to 
Wind up a trading co., even although no pecuniary 
loss or special damage to the co. can be proved, for 
the presentation of the petition is, from its very 
nature, calculated to injure the credit of the co. 

_ Deft., who had been a shareholder in pltf. co., 
instructed certain brokers to sell his shares, & 
signed a transfer. The brokers informed him that 
they could not sell the shares, but the transfer was 
not returned to him. After waiting ten or eleven 
days he presented a petition to wind up the co. on 
the ground of fraud in its formation, & of the 
Impossibility that it could carry on business at a 
profit. At the time of presenting the petition the 
co., which was a trading co., had property of a 
large amount, & its debts were trifling. Deft. was 
not then in fact a shareholder ; his shares had been 
sold, & the transfer had been registered. Upon 
discovering that his shares had been sold, he gave 
notice that the petition would be withdrawn, & 
1t was ultimately dismissed without costs. ‘The co. 
having brought an action for falsely & maliciously 

& without reasonable or probable cause presenting 
the petition, at the trial no proof of damage to the 
co. was given beyond the liability to pay its own 
costs of defending itself against the petition; & 
upon this ground the co. was non-suited at the close 
of its case :—Held: although the liability to pay 

extra costs’ was not a ground of legal damage, 


nevertheless the non-suit was wrong, & a new 
trial must be had, because an action would lie 
for falsely & maliciously & without reasonable or 
probable cause presenting the petition to wind up, 
which was necessarily injurious to the credit of 
the co.; as at the time of presenting the petition 
the co. was an existing & going concern, & had 
valuable property & was solvent, unless other facts 
could be shown, there was a want of reasonable & 
probable cause for presenting the petition, & the 
opinion of the jury ought to have been taken 
whether deft. had been actuated by malice; if 
deft. as a matter of business ought, in the opinion 
of the jury, to have inferred from the failure of 
the brokers to return the transfer, that the shares 
had been sold, deft. would have had no reasonable 
or probable cause to suppose that he was still a 
shareholder. 

(2) I entirely agree that even although civil 
proceedings are taken falsely & maliciously & 
without reasonable or probable cause, nevertheless 
no action will lie in respect of them, unless they 
produce some damage of which the law will take 
notice. . . . The obligation to pay extra costs is 
not damage of that kind (BRETT, M.R.), 

(3) It is not a good answer to an action for 
maliciously procuring an adjudication in bkpcy. 
to say, that the alleged creditor has only asked for 
@ judicial decision. It seems to me that an action 
can be maintained for maliciously procuring an 
adjudication under Bankruptcy Act, 1869 (c. 71), 
because by the petition, which is the first process, 
the credit of the person against whom it is 
presented is injured before he can show that the 
accusation made against him is false ; he is injured 
in his fair fame, even although he does not suffer 
& pecuniary loss. By proceedings in bkpcy. 4 
man’s fair fame is injured just as much since 
Bankruptcy Act, 1869 (c. 71), as it was before, 
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because he is openly charged with insolvency 

before he can defend himself (BRETT, M.R.). 

(4) Before a judge can rule as matter of law, 
whether or not there has been a want of reasonable 
& probable cause, he must ask of the jury a question 
as to the facts. . . . Whenever in an action for 
malicious prosecution the judge holds that there 
is a want of reasonable & probable cause, there is 
evidence to go to the jury of malice. When there 
is no other evidence of malice except what the 
judge has stated to be in his opinion a want of 
reasonable or probable cause, I incline to agree 
with HUDDLESTON, B., & HAWKINS, J., in Hicks v. 
Faulkner, No. 18, ante, that upon the question 
of malice the jury are not bound by the holding of 
the judge as to the absence of reasonable cause, 
but they may consider whether in their own view 
there was a want of reasonable or probable cause 
(BRETT, M.R.). 

(5) In its very nature the presentation or the 
prosecution of an indictment involves damage, 
which cannot be afterwards repaired by the failure 
of the proceedings, to the fair fame of the person 
assailed, & for that reason, as It seems to me, the 
law considers that to present & prosecute an 
indictment falscly & without reasonable or pro- 
bable cause, is a foundation for a subsequent action 
for a malicious prosecution (BOWEN, L.J.).— 
QUARTZ HILL GOLD MINING Co. v. EYRE (1883), 
11Q.B. D. 674; 52L. J. Q. B. 488; 49 L. T. 249; 
31 W. R. 668, C. A. 

Annotations :-— As to (1) Refd. Allen v. Flood, [1898) A. C.1; 
Wyatt v. Palmer, [189912 Q.B.106. Asto(5)Refd. Wiffen 
v. Bailey & Romford U. C., [1915] 1 K. B. 600. 

22. When Dill thrown out by grand jury.! 
—An action will lie for maliciously prosecuting a 
man for felony, although the grand jury throw 
out the bill~——PAYNE v. PoRTER (1618), Cro. Jac. 
490; 79 BE. BR. 418. 

Annotation :—Refd. Jones v. Givin (1713), Gilb. 185, 

23. .|— Wrient v. Buack (1622), 
Win. 28, 54; 124 E. R. 46. 
eee :—Refd. Traverse v. Daws (1673), Freein. K. B. 

















24, ——— ——-.]—-POLLARD v. Evans, No. 162, 
post, 
25. -}— (1) Where there is no pro- 


bability of guilt, nor reasonable cause, nor honest 
occasion of complaint, but yet, though this must 
be the case to maintain the action, it is not necessary 
to be expressly alleged in the declaration, nor need 
pltf. use the words sine probabili causa or sine 
rationabili causa. . . . When it is alleged to be 
false & malicious, to add after it sine probabili 
causa be but tautology. In conspiracy for falsely 
& maliciously indicting a man, it is never laid to be 
sine rationabili or probabili causa, & yet a reasonable 
cause 1s as much an excuse there, as in an action 
upon the case (PARKER, C.J.). 
_ (2) The expense upon an indictment for a rescue 
18 aS good a ground for an action on the case, as 
the slander upon an indictment for a matter 
Scandalous. ... The damage that a man may 
sustain by a false accusation is of three sorts: 
in his person, imprisonment ; in his fame, scandal ; 
In his property, expense. Any one of these three 
sorts of damage, without any one of the other, is 
ci to entitle pltf. to his action (PARKER, 
(3) In all cases before an action, unless brought 
for a malicious prosecution, the prosecution must 


PART II, SECT, 1. 
aging” felony issued in error.)— 
aying an information deft. only 


intended to charge trespass, but in 
drawing the information the magistrate 
of his own accor 
‘ feloniously,” which word deft. did 
not know the meaning of :—Heid: 


d used the 
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be either determined or deserted. . . . If there be 

an indictment which is bad, & upon not guilty 

pleaded is falsified, this is a good determination 
of that prosecution, & a good acquittal from the 

indictment tiel quell (PARKER, C.J.). 

(4) When an indictment is preferred, there may 
be, & frequently are, three cases, wherein there 
can be no acquittal which can be pleaded in bar : 
if the bill be returned ignoramus; if it be coram 
non judice, there not being a complete authority ; 
if the indictment be insufficient. In an action for 
a malicious prosecution the slander is only the 
damage, & wrong is the malice, & therefore if the 
matter were probable, nay if there were any just 
grounds to complain, deft. shall be acquitted on not 
guilty (PARKER, C.J.).—JONES vy. GIVIN (1713), 
Gilb. 185; 93 H. R. 300; sub nom. Jones 2, 
GWYNN, 10 Mod. Rep. 214. 

Annotations :—As to (2) Reid, Smith v. Hickson (1734), Lee 
temp. Hard. 54; Chapman v. Pickersgill (1762), 2 Wils. 
145, Asto (4) Refd. Wicks v. Fentham (1791), 4 Term 
Rep. 247. Generally, Refd. Chambers v. Robinson (1726), 2 
Stra. 691; Sutton v. Johnstone (1786), 1 Term Rep. 493; 
Dawkins v. Paulet (1869), 18 W. R. 336. 

26. .|—- Where in an action for 
maliciously indicting for an assault, pltf. gave no 
other evidence than the bill returned ‘‘ not found,’’ 
& was thereupon nonsuited, the ct. refused to set 
aside the nonsuit. 

I feel a difficulty to understand how plitf. could 
recover in the present action, wherein he could 
recover no damages, because he clearly has not 
proved that he has sustained any: I can under- 
stand the ground upon which an action shall be 
maintained for an indictment which contains 
scandal, but this contains none, nor does any 
danger of imprisonment result from it (MANS- 
FIELD, C.J.).—BYNE v. MOORE (1813), 5 Taunt. 
187; 1 Marsh. 12; 128 E. R. 658. 

Annotation :-—Consd. Witten v. Bailey & Romford U. C, 
{1915} 1 K. B. 600. 

27. Information before magistrate—Warrant for 
felony issued in error.|—If a party makes a com- 
plaint before a justice of peace, which the justice 
conceives to amount to a felony, & issues his 
warrant accordingly to arrest the party complained 
against, & the facts do not amount to felony, no 
action for a malicious prosecution will lie against 
the party who made the complaint.—LEIGH v. 
WEBB (1800), 3 Esp. 165, N. P. 

28. .|\—Averment that A. before a 
magistrate maliciously charged B. with felony ; 
the information contains a mere charge of tortious 
conversion upon which a warrant for felony was 
improperly founded; the variance is fatal.— 
TEMPEST v. CHAMBERS (1815), 1 Stark. 67, N. P. 
Annotations :-—Mentd. Hankinson v. BUby (1847), 16 M. & 

W. 442: Kennedy v. Hilliard (1859), 1. T. 78. 

29. Suspicion & belief.}] -—— Where pltf. 
declared, in case for a malicious prosecution, that 
deft. maliciously, etc., charged pltf. with having 
feloniously stolen certain articles, his property, 
& it was proved that deft. laid an imformation 
before a magistrate, in which he deposed that the 
said articles had been feloniously stolen, & that he 
suspected & believed, & had good reason to suspect 
& believe that they had been stolen by pltf. :— 
Held: the evidence supported the declaration.— 
Davis v. NOAKE (1817), 6 M. & S. 29; 1 Stark. 
377; 105 E. R. 1153. 
eA rete :—Refd. Blizard v. Kelly (1823), 2 L. J. O. 8S. 
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an action for malicious prosecution 
would not lie—ROGERS v. Hassarp 
(1878), 2 A. R. 507.—CAN, 


6. ——.]— POWELL sv. 
(1900), 5 Terr. L. R. 16.—CAN, 
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Sect. 1.—What is a prosecution. Sect. 2: Sub-sects. 


30. Warrant issued in judicial discretion.] 
—Where a person having lost a bill of exchange, 
which he supposes to have been stolen, goes before 
a magistrate & relates the circumstance of the loss, 
& the magistrate grants his warrant to apprehend 
A. on a charge of having ‘feloniously stolen, 
taken & carried away’”’ the bill. of exchange, 
language which complainant did not use when he 
Jaid his information, & upon subsequent investiga- 
tion of the case it turned out to be no felony :— 
Held: (1) case would not lie for maliciously, 
procuring the magistrate to grant his warrant ; 
(2) to sustain the averment of malice the charge 
must be wilfully false.—CoHEN v. MORGAN (1825), 
6 Dow. & Ry. K. B. 8; 3 Dow. & Ry. M. C. 320. 


Annotations :—Generally, Mentd. Carratt v. Morloy (1841), 
1 Q. B. 18; Saunders vt. Swansea Finance Co. & Home 
(1905), 21 T. Iu. R. 317. 


31. .]—A., the servant of B., stated 
before a magistrate, that C. came into the yard of 
his employer, & took from a stable there two 
geldings, the property of B., & rode them away, 
though he was told that he must not :—Held 
this information did not support a count in an 
action for malicious prosecution, which alleged that 
the information charged C. with having feloniously 
stolen & ridden away with two geldings.—MILTON 
v. ELMORE (1830), 4 C. & P. 456, N. P. 

382, ———- ~—— Criminal Law Amendment Act, 
1885 (c. 69), s. 10.])—Where a justice issued a 
warrant of arrest of a person accused under above 
sect. :—Held: the act of the justice was a judicial 
act, & an answer to an action for malicious prosecu- 
tion against the person Jaying the information upon 
which the justice acted.—LEAa v. CHARRINGTON 
(1889), 23 Q. B. D. 45; 58 L. J. Q. B. 461; 61 
L. T. 222; 53J.P.614; 87 W.R. 736; 5T. LR. 
455; 16 Cox, C. C. 704, D. C.3; on appeal, 23 
Q. B. D. 272, C. A. 

33. Though not acted upon.] — To 
maintain an action against a person for having 
made a false charge of felony before a magistrate, 
it is not necessary to show that the charge was 
taken down in writing & acted upon by the 
magistrate. But it is necessary that the jury 
should be satisfied that it was made to the 
magistrate, with a view to induce him to entertain 
it as a charge of felony..-CLARKE v. POSTAN 
(1834), 6 C, & P. 428. 

Annotation :—Mentd. Yates v. R. (1885), 14 Q. B. D. 648. 

34. Signing & swearing to printed form of 
deposition.|—In an action for malicious prosecu- 
tion, the charge having been for stealing a horse 
left with a servant to show, with a view to a sale, 
& the horse having been bought honestly & 
openly :—Held: there was no reasonable cause ; 
the facts, not having been fully & fairly stated, 

















83 i. —— Though not acted upon. 
It ig not necessary, in order to eaiatcin 
an action for malicious prosecution, 
that the charge was ac upon by the 
magistrate ; it is enough if the charre 
was nade to the magistrate with a view 
cr = nanelns Ce entertain it.— 
KDBHAI v. 1 EDULJI (1904), 
I. L. R. 28 Bom. 226.—IND. 
d. ———.]—AVERY %. Woop (1 
8 Q. 8. C. R. 4.—AUS. ie 


0. ——— Whether necessary.J—In an 





f. Notice of magisterial inguiry— 
But no summons or warrant issued. |— 
SHEIK MERRAN SAHEB v. RATNAVELU 
at ee (1912), I. L. R. 37 Mad, 181. 


&. Jasue of summons — Warrant 
for arrest unnecessary.}—It is not 
essential to the maintenance of an 
action for malicious prosecution for a 
crime, that a warrant should have been 
issued against pltf. & that he should 
have been arrested 
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& there being apparently some anger on the part 
of the prosecutor, there was evidence of malice ; 
deft.’s having merely signed & sworn to a printed 
form of deposition, was no excuse.—STEWART v. 
BEAUMONT (1866), 4 F. & F. 1034. 


35. Signing charge sheet.|—AusTIN v. DOWLING, 
No. 12, ante. 

86. Proceedings .under Tramways Act, 1870 
(ec. 78), s. 51.]-—-Proceedings under above sect., 
against a passenger for refusing to pay his fare are 
proceedings in respect of a criminal offence, so 
that an action for malicious prosecution will lie 
against the person taking them.—RAYSON uv. 
Soutn LonNpON TrAMWAYS Co., [1893] 2 Q. B. 
304; 62 L. J. Q. B. 593; 69 L. T. 491; 58 J.P. 
20; 42 W. R. 21; 9 T. L. R. 579; 37 Sol. Jo. 
630; 4 R. 522, C. A. 

Annotations :-—Distd. Wiffen v. Bailey & Romford U. C., 

[1915] 1K.B.600. Mentd. Re Solicitor, Exp. Incorporated 

zaw Soc. (1893), 69 1. 'T. 522; Knight v. North Metro- 

politan Tram. Co. (1898), 78 L. T. 227. 

37. Proceedings under Public Health Act, 1875 
(c. 55), s. 95.]—A complaint under above sect. 
against the occupier of a house for non-compliance 
with a notice stating that a nuisance existed at the 
house arising from the want of cleansing of certain 
rooms, & requiring him to abate the same by 
stripping the paper off the walls & cleansing & 
distempering the ceilings & walls of the rooms, is 
not a proceeding necessarily & naturally involving 
damage to his fair fame or putting him in peril or 
losing his liberty, sufficient to support an action 
by him for malicious prosecution in the event 
of the complaint having been preferred maliciously 
& without reasonable & probable cause. 

An action for malicious prosecution will lie under 
the circumstances stated by Lorp HOLrt, C.J., in 
Savile v. Roberts, No. 510, post. There are three 
sorts of damage, any one of which is sufficient to 
support this action. First, damage to a man’s 
fame, as if the matter whereof he is accused be 
scandalous. Secondly, damage to his person, as 
where a man is put in danger to lose his life, limb, 
or liberty. Thirdly, damage to his property, as 
where he is forced to expend money in necessary 
charges to acquit himself of the crime of which he 
is accused. The action is maintainable if & only 
if it falls within one or other of those three heads. 
An action for malicious prosecution may lie where 
the proceedings are civil & not criminal. But, as 
was pointed out by BowEn, L.J., in Quartz Hill Gold 
Mining Co. v. Eyre, No. 21, ante, it is in very few 
cases that an action for malicious prosecution will 
lie where the matter is one of civil proceedings. 

So the exception of civil proceedings, so far 
as they are excepted, depends, not upon any 
essential difference between civil & criminal 
proceedings, but upon the fact that in civil pro- 
ceedings the poison & the antidote are presented 


malicious statement to a magistrate, 
showing nothing which conferred juris- 
diotion on him, but on which, neverthe- 
less, he acts by issuing a warrant.— 
MACDONALD v. HENWOOD (1882), 32 
C. P. 433.—CAN. 

k. Swearing avil.J—GRIFFITH v. 
HALL (1868), 26 U. C. R. 94.—OAN. 

1, ——.}—Where deft. had at the 
request of the milita authorities 


d 
It is sufficient made an affidavit in which he alle 


: le 
action for malicious prosecution for | that he has been proceeded inst b Sea ee been eatlty oP etre 66 
felony before magistrates, it 1s not | summons on deft.’s com laint.— nila ‘the iteration afvelosed in 


neceasary to prove that deft. laid an 
information on oath, where that is not 
averred in the declaration ‘ is 
enough to show that he set the magis- 
trates in motion.—SINcLAIR v. HAYNES 
(1858), 16 U. CG. R, 247.—CAN, 


VINCENT v. WEST (1868), ; ; 
—CAN, (1868), 1 Han. 290 


this & other affidavite instituted a 
rosecution st pltf, for bh 


ain: 
h. Magistrate isesut warrant — teagan -—H eld : the ees of the 
Statemat’, not conferring jurisdiction.|— } affidavit did not constitute sett: the 
Qu.: whether an action for malicious 4 
prosecution will lie for making a false & 


law in motion, & was not a ground fo 
an action for malicious prosecution.-— 


Part IJ.—Maticious PROSECUTION AND 


simultaneously. The publicity of the  pro- 
ceedings is accompanied by the refutation of the 
unfounded charge, if it be unfounded, which was 
made. If there be no scandal, if there be no 
danger of loss of life, limb, or liberty, if there be no 
pecuniary damage, the action will not lie (BUCKLEY, 
L.J.).—WIFFEN v. BatLtEy & ROMFORD URBAN 
Counciz, (1915]1 K. B. 600; 84 L. J. K. B. 688 ; 
112 L. T. 274; 79 J. P. 145; 31 T. L. R. 64; 59Sol. 
Jo.176; 13 L. G. R. 121, 0. A. 

Giving information to police.|—See Sect. 2, sub- 
sect. 2, post. 

Procuring issue of search warrant.) — See 
Part VI., post. 

Prosecutions 
ROYAL FORCES. 

Malicious civil proceedings.|—See Part IIT., post. 


before courts martial.) —~ See 


Sect. 2.—WHO MAY BE LIABLE AS 
PROSECUTOR. 
SuB-sEcT. 1.—IN GENERAL. 


38. Person representing himself as prosecutor 
—Though expenses borne by others.}|—(1) In an 
action for malicious prosecution, a person is liable 
who gives evidence in support of the charge, & who 
represents himself as preferring it, although it is 
preferred at some other persons’ expense, & such 
other persons have told him that he shall be a 
witness only, & they employ the counsel & solr. ; 
& if it be shown that, during the examination on 
the charge, such person is in his hearing repeatedly 
alluded to as prosecutor, & does not deny that 
character, this is evidence from which a jury may 
infer that he represented himself as the person 
preferring the charge. 

(2) Similarity of handwriting is not, per se, & 
without other circumstances, ‘‘ probable cause ”’ 
for preferring a charge of forgery against a person 
whose handwriting is like that of a forged instru- 
ment.—-CLEMENTS v. OHRLY (1847), 2 Car. & Kir. 
686. 

39. Person referred to as prosecutor during 
examination of charge— Without denial.} — 
CLEMENTS v. OHRLY, No. 38, ante. 

ee preferring indictment.|—See Sect. 1, 
ante, 

Person laying information.|—See Sect. 1, ante. 


SuB-sECT, 2.—PERSONS OTHER THAN NOMINAL 
PROSECUTOR. 


40. Person procuring indictment.] — MILEs v. 
JACOB (1614), as reported in Hob. 6: 80 B. RK. 
156; sub nom. JACOB v. MILES, 1 Roll. Rep. 24, 
Hx. Ch,’ 

Annotations :-—Mentd. Fleetwood v. Curley (1619), Hob, 267 ; 
Anon. (1641), March. 109; Oates ». Aylott (1648), Aleyn, 
74; Mayne v. Digle (1672), Freem. K. B. 46; R. v. 

Griepo (1696), 1 Ld. Raym. 256; Cutting v. Wilkins 

(1702), 11 Mod. Rep. 24; Button v. Hoyward (1722), 8 

Mod. Rep. 24. 


WESTERMAN (1900), 17 


— Vv. 
8S. C, 432.—S, AF. 
a -y wracvenvrag vs KONIGKRAMER 
(1914), 35 N. L. R. 413,—S, AF, 
PART II. SECT. 3, SUB-SECT. 1. 


n. Police constable.J—A police con- 
Stable who is in effect prosecutor 
& not acting merely in his official 
capacity, who does not take reasonable 
pare to inform himself of the truth of 
rae case, & who does not honestly 

elieve in the charge preferred by him, 
' is actuated Oy an indirect motive 
N preferring it, is Hable in a suit for 


N 


eae 


damages for malicious prosccution.-— 
MINAKSHISUNDRUM 
Hae (1894), I. L. R. 18 Mad. 136.— 


a. Plaintiff not prosecuted by de- 
fendant—Named as having connection 
with offence—Prosecution initiated _by 
magistrate suo motu.}—DUDHNATH Ka- 

pu vw. MATHURA PRasapd (1902), 
I. L. R. 24 All. 317.—IND. 
PART II. SECT. 2, SUB-SECT. 2. 


401i. Person procuring indictment 
ae v. ORBELL (1868) 10. A. 86. 
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——.]|—Horp v. CoRDERY (1621), Hut. 
49; 123 B. R. 1092. 

42. |—-An action upon the case lies for 
procuring one to be indicted, although the party 
himself do it not (per Cur.).—ANON, (1647), Sty. 
10; 82 E. R. 490. 

43. .|—Case lies for procuring pltf. to be 
indicted for conspiring to lay a bastard child to 
deft.—PEDRO v. BARRETT (1696), 1 Ld. Raym. 
80: 91 B. R. 951. 

44 -}|— SAVILE v. 














Roserts, No. 510, 
post. 

45. Person procuring witnesses— Justice of 
the peace.|—-GIRLINGTON v. PITFIELD (1668), 1 
Vent. 47; 86 E. R. 33; sub nom. GERILINGTON v. 
PITFIELD, 2 Keb. 572. 

468. Person named on indictment as witness.|— 
GIRLINGTON v. PITFIELD (1668), 1 Vent. 47; 86 
BK. R. 33; sub nom. GERLINGTON v. PITFIELD, 2 
Keb, 572. 

47. Person putting semblance of guilt on 
plaintiff.|—(1) The tenour of the declaration here 
is, that deft., by his acts, put a semblance of guilt 
upon pltf., & that some one acting upon that 
semblance of guilt caused pltf. to be convicted. 
There is no precedent for such a declaration, & 
on principle I am of opinion that it cannot be 
sustained (ERLE, C.J.). 

(2) The declaration ...is wanting in two 
essential requisites. First, deft. is not shown to 
have been the prosecutor ; & secondly, no termina- 
tion of the proceedings is shown in favour of pltf. 
that the latter should be shown is necessary on two 
grounds, first in order that there may be no 
conflict between civil & criminal justice; & 
secondly because the existence of the conviction 
is some evidence of reasonable & probable cause 
(BYLEs, J.).— BARBER v. LesITER (1859), 7 C. B. 
N.8.175; 29 L. J.C. P. 161; 6 Jur. N.S. 654; 
141 KE. R. 7 
Annotations :—-As to (2) Refd. Castrique v. Behrens (1861), 

3 i. & EK. 709; Basébé v. Matthews (1867), L. R. 2 Cc. P. 

684; Bynoe v. Bank of England (1902), 86 L. T. 140. 

Generally, Mentd. Hyde v. Bulmer (1868). 18 L. T. 293; 

Quinn v. Leathe, [190i] A. C. 495; Giblan vw. National 

Amalgamated Labourers Union of Great Britain & 

Ireland, [1903] 2 K. B. 600. 

48, Person informing police — Instigation to 
arrest.|—(1) An action for malicious prosecution is 
not maintainable if deft. has merely instigated a 
police officer to attempt to arrest pltf. 

(2) In actions for malicious prosecution the 
statement of claim must show a _ prosecution 
instituted & determined.—If{arRRis v. WARRE 
(1879), 4 C. P. D. 125; 48 IT. J. Q. B. 310; 40 
I. T. 429; 43 J. P. 5445 27 W. R. 461. 


Annotations :——Generally, Mentd. Capital & Counties Bank 
v. Henty (1882), 7 App. Cas. 741; Tournier v. National 
Provincial & Union Bank of England, [1924] 1 K. B. 461. 


49, No further Interference.]—Deft. having 
missed two pairs of horse clippers from his 
stables, sent for a police constable & said, ‘‘ I have 
had two pairs of clippers stolen from me, & they 
were last seen in the possession of D.’’ Thereupon 
the constable, having made inquiry,:& without 





40 ii. ———. +-BRAHAM v. GOLDBERG 
& ADLER (1908), T. S. 841.—S. AF. 


p. Person procuring witnesses.) 
Deft. charged pltf. with stealing, 
which he war indicted & acquitted. 
The prosecution was conducted by the 
clerk of the peace; but deft. consulted 
with him, & procured the attendance 
of the witnesses :—Held: cien 
evidence that deft. was the prosecutor. 
—BURGOYNE v. MOFFATT (1861), 5 
All. 13.—CAN. 

q. Person informing police.) —A 
prynte individual upon whose informa- 
ion to the police a prosecution was 


PILLAI v. AYYA- 


on 


J 
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Sect. 2.—Who may be liable as prosecutor: Sub- 
sects. 2,3 & 4, A., B,C. D., E., F., G., H., 
Ie, J. & K,) 


communicating with deft., arrested pltf. who was 
taken before the magistrate & committed for 
trial :—Held: there was no evidence that deft. 
was actively instrumental in putting the criminal 
Jaw in foree, & therefore he was not the prosecutor, 
& not liable in an action for false imprisonment & 
malicious prosecution.—DANBY wv. BEARDSLEY 
(1880), 438 L. T. 6038. 

5( Not liable if information given 
bona fide.|—If a complainant does not go beyond 
giving what he believes to be correct information 
to the police, & the police, without further inter- 
ference on his part, except giving such honest 
assistance as the police may require, think fit to 
prosecute, he is not responsible in an action for 
malicious prosecution ; but if the charge is false 
to the knowledge of complainant, if he misleads 
the police by bringing suborned witnesses to 
support it, if he influences the police to assist: 
him in sending an innocent man for trial, he cannot: 
escape liability because the prosecution has not 
technically been conducted by him.—PANDIT 
GAYA PARSHAD TEWARI v. SARDAR BHAGAT 
SINGH (1908). 24 T. L. R. 884, P. C. 





SUB-SECT. 3.—PERSONS BOUND OVER TO 
PROSECUTE. : 

51. General rule.|—-Being bound by recognis- 
ance to prosecute is no answer to an action for 
malicious prosecution. 

As to the point of law respecting the recognis 
ance, we are clearly of opinion, that being bound by 
recognisance to prosecute does not exempt a 
prosecutor from an action for malice. This fact 
was before the jury, & it was for them to allow it 
due weight in fixing the amount of damages 
(LORD DENMAN, C..J.).—-BoYcE v. KEITH (1840), 
4 J. P. 58. 

52. Charge of treason.|] —SmMiTH v. SPURLE 
(1623), Benl. 188; 73 EK. R. 995. 

53. Defendant acting without malice.|—Man- 


oes v. ALLEN (1624), Win. 78; 124 KE. R. 
54. ——.|—A party hound over to prosecute 


on a charge made by himself, is not: liable to an 
action for going before the grand jury & preferring 
a bill of indictment, which is returned a true bill, 
his conduct before the grand jury not being 
malicious, although he was aware of the innocence 
of the prisoner a day or two after the committal.— 
HivaaGins v. Baitry (1848), 11 lL. T. O. S. 311; 
previous proceedings (1847), 11 J. P. 680. 

55. & not making charge.}]-—— A person 
having been robbed of his watch, while in a state 
of intoxication, was, on the following morning, 
compelled to go before a magistrate, by whom he 
was bound over to prosecute pltf. He gave no 
evidence, & made no charge, merely stating the 
fact that he had lost his watch; & the suspected 
party was committed for trial on the testimony 
of another person:—Held: an action for a 
malicious prosecution was not sustainable, as no 
malice was proved, & it did not appear that the 
person robbed had put the Jaw in motion.— 
BROWNE tv. STRADLING (1836), 5 L. J. C. P. 295. 





started, cannot escape liability for 
damages for malicious | ear ea by 
pa Sh that the police & not he prose- 





d, if it appears that he himself was r 
the real prosecutor.—Hart CHARAN 
SANT v. KalLASH CHANDRA BHUYAN Mad. 362. 


(1908), I. L. R. 36 Cale. 278; 12 
C. W. N. 817.— IND. 


: -] — NARASINGA 
MUTHAYA Pee (1902), I. L. R. 26 
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56. Defendant acting maliciously.|-—DuUBOIS v. 
Krats, No. 318, post. 

57. |—Boycrk v. Kerry, No. 51, ante. 

58. ---— Though prosecution ordered by 
judge.|--M. sued F.-in the county ct. for a debt. 
F. claimed a set-off, in answer to which M. produced 
his ledger containing an acknowledgment signed, 
asheswore,by F.  F. denied the signature, which 
he averred to be a forgery ; but the judge, induced 
partly by the statement of M. & partly by the 
conduct of F. before him, disbelieving F..’s denial, 
committed him for trial for perjury, under Criminal 
Procedure Act, 1851 (c. 100), s. 19, & bound M. 
over to prosecute. F. was accordingly tried for 
perjury, & acquitted. F. then brought an action 
against M. for maliciously & without probable 
cause causing him to be prosecuted on an un- 
founded charge :—Held: the action was maintain- 
able; the committal of F., & his prosecution for 
perjury, being the result of the wrongful & malicious 
act of M. 

In my opinion a prosecution, though in the out- 
set not malicious ... from having been com- 
menced under a bond fide belief in the guilt of the 
accused may nevertheless become malicious in 
any of the stages through which it has to pass, if the 
prosecutor, having acquired positive knowledge 
of the innocence of the accused, possess malo 
animo in the prosecution, with the intention of 
procuring per nefas a conviction of the accused 





(COCKBURN, C.J.).—FITzJOHN v. MACKINDER 
(1861), 9 C. B. N.S. 505; 30 L. J. C. P. 257; 
4L. T. 149; 25 J. P. 244; 7 Jur. N.S. 12838; 


9W.R. 477; 142 E. R. 199, Ex. Ch. 
Annotations :—Consd. Pandit Gaya VParshad Tewari +. 


Sardar Bhagat Singh (1908), 24 T. L. R. 884. Refd. 
Abrath v. N. E. Ry. (1886), 45 1. T. 63. 
59. Joint recognisance — Several liability.| — 


(1) In an action for malicious prosecution against 
A. & B., if it appear that both A. & B. entered 
into a joint recognisance to prosecute & give evi- 
dence, but if it also appear that A. only employed 
the attorney, & that B. attended before the 
magistrate & the grand jury at the request of the 
attorney, the judge will direct the acquittal of Bb. 

(2) If C. be entrusted to receive money for A., 
with a written direction for its application, & C. 
write a letter to A. stating that he has not received 
it, when in fact he has, this is sufficient evidence 
of probable cause to render a prosecution of C., 
under 7 & 8 Geo. 4, c. 29, s. 49, not malicious. — 
EaGAR v. Dyotr (1831),5 C. & P. 4, N. P. 


SUB-SECT. 4.—IN PARTICULAR CASES, 
A. Corporations. 
See, generally, CORPORATIONS, Vol. XIII., pp. 
403, 405, Nos. 1246-1251, 1265. . 
Tramway company.!|—See TRaMWAYS & LIGHT 
RAILWAYS. 


B. Husband and Wife. 
See HusBAND & WIFE, Vol. XXVII., p. 260, 
No. 2204. 


C. Judicial and Ministerial Officers. 
See, generally, PUBLIC AUTHORITIES. 
Colonial judicial officers |—See DEPENDENCIES, 
Vol. XVII., p. 452, Nos. 208-211. 
Sheriffs & bailiffs.|;—See SHenirrs & BAILIFFS. 


t. ———.]}-—FANZELOW v. KERR (1896), 
14 N. Z. L. R. 660.—N.Z, 


a. Person assisting prosecutton.)— 
RADBA, ETC. v. Krpak (1924), I. L. Ht. 
46 All. 815.—IND. 


Row vw. 
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D. Jurymen, 


60. General rule — Not seer — The principle 
of the action which is pretty clearly ascertained 
in the two cases of Saville v. Roberts, No. 510, 
post, & Jones v. Givin, No. 25, ante; is general 
& universal. In the cases alluded to of judges & 
jurors 1t cannot apply, because the law gives faith 
to credence to what they do; & therefore there 
must always, in what they do, be cause for it: 
& there can never be any malice in what they do 
(Eyre, B.).—SuTron v. JOHNSTONE (1785), 1 
Term Rep. 493; 99 E. R. 12153; on appeal, sub 
nom. JOHNSTONE v. SUTTON (1786), 1 Term Rep, 
510, Ex. Ch.; sub nom. Surron v. JOHNSTONE 
(1787), 1 Bro. Parl. Cas. 76, H. L. 
Annotations :—Refd. Taylor v. Willans (1831), 2 B. & Ad. 
845 ; Musgrove v. Newell (1836), 1 M. & W. 582; Broad- 
v. Ham (1839), 5 ‘Bing. N. C. 722; Panton v. Williams 
(1841), 2 Q. B. 169; Michell v. Williams (1843), 11 M. & W. 
205; Dawkins v. Paulet (1869), L. R. 5 Q. B. 94; Abrath 
v. N. BE. Ry. (1886), 55 L. T. 63; Brown v. Hawkes, [1891] 
2 Q. B. 718. Mentd. Warden v. Bailey (1811), 4 Taunt. 
67; Hil) v. Yates (1818), 2 Moore, C. P. 80; Whitelegg v. 
Richards (1822), 6 Moore, C. P. 501; Mitchell v. Jenkins 
(1833), 5 B. & Ad. 588; Cane v. Chapman (1836), 6 
L. J. K. B. 49; Ferguson v. Kinnoull (1842), 9 Cl. & Fin. 
251; Hillis v. Abrahams (1846), 10 J. P. 820; Hodgkinson 
v. Fernie (1857), 2 C. B. N. S. 415; Feather v. R. (1865), 
GB. & 8S. 257; Dawkins v. Rokeby (1866), 4 F. & F. 806; 
Lister v. Perryman (1870), L. R. 4 H. L. 521; Dawkins 
v. Rokeby (1873), L. R. 8 Q. B. 255; Grant v. Secretary 
of State for India (1877), 2 Cc. P. D. 445; Hz nm. Marais, 
[1902] A.C. 109; KR. wv. Army Council, Hz p. Ravenscroft, 
[1917] 2 K. B. 504; Fraser v. Balfour (1918), 87 L. J. K, B. 
1116; Heddon v. Evans (1919), 35 T. Ju. Ri. 642. 
See, generally, CRIMINAL Law, Vol. XIV., p. 
238, Nos. 2251, 2252 ; JurrEs Vol. XXX., pp. 217, 
269, Nos. 45, 744. 


E. Landlord and Tenant. 

See, generally, LANDLORD & TENANT, Vols. 
XXX., XXXII, 

61. Liability of landlord—Procuring interven- 
tion of magistrates—Proceedings under Distress for 
Rent Act, 1737 (c. 19.)}—A landlord would 
certainly be liable to an action on the case for 
improperly procuring the interference of the 
magistrates under above Act (BAYLEY, J.).— 
BAsTEN v, CAREW (1825), 3 B. & C. 649; 5 Dow. 
& Ry. K. B. 558; 2 Dow. & Ry. M. C. 563; 3 
L. J.0.8. K. B. 111; 107 E. R. 874. 


Annotations 5, Ment. Hutchinson v. Lowndes (1832), 1 


Nev. & M. K. B. 674; Baylis ». Strickland (1840), 1 Man. 


«& G. 591; Chaney v. Payne (1841), 1 Q. B. 712: Taylor 
v. Clemson (1844), 11 Cl. & Fin. 610; Hz p. Kinning (1847), 
4C. B. 507; R.v, Millard (1853), 6 Coy, C. C. 150 ; Kemp 
v. Neville (1861), 10 CG. B. N.S. 523; Price v. Manning 
(1889), 42 Ch. D. 372. 


62, —— .|—A record of proceedings 
taken by justices, under above Act, s. 16, between 
persons filling the relation of landlord & tenant, is 
a defence to an action of trespass by the tenant ; 
although the premises, in point of fact, were not 

deserted ’’ when the justices came to view; & 
although their proceedings have been set aside 
by the judges of assize, in pursuance of the power 
of appeal given by that sect. Such record is a 
defence in such a form of action, not only to the 
justices, but to the landlord, & all persons acting 
bond fide under the authority of their jurisdiction. 
Semble : under such circumstances, the tenant may 
maintain an action on the case against the land- 
lord, for causing the justices to take the pro- 
ceedings.— ASHCROFT v. BOURNE (1832), 3 B. & Ad. 
684; 1 L. J. K. B. 2097; 110 E. R. 260. 

nnotation :—Montd. Foster v. Dodd (1867), L R. 3 Q. B. 








FF, Master and Servant. 
See, generally, Master & SERVANT. 
g bility of corporation for act of servant.|— 
ee. CORPORATIONS, Vol. XIIL., p. 405, No, 1265, 
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G. Naval and Military Officers. 
See RoYAL FORCES. 
H. Partners. 
See PARTNERSHIP. 
I. Principal and Agent. 
See, generally, AGENCY, Vol. I., p. 602, Nos. 


2322-2326. 

63. Liability of principal—Agent acting under 
express authority.;—Pltf., having become tenant 
to deft., who resided in W., of a house & lands in 
C., together with the exclusive right of sporting 
over certain lands adjacent, belonging to deft., 
fished one of the ponds by cutting down the dam, 
& but few fish having been caught, one D., who 
was deft.’s local agent, suggested to pltf. that he 
might fish a certain pond on the estate by cutting 
down the bank & placing a net to catch the fish ; 
which the pltf. accordingly afterwards did during 
the tenancy, & a few fish were taken. Disputes 
having afterwards arisen between pltf. & deft., 
D. laid an information before magistrates against 
pltf. for unlawfully & maliciously breaking down 
the dam & destroying the fish, under 7 & 8 Geo. 4, 
c. 30, s. 15, & D. having been examined, the 
magistrates required pltf. to find bail to,appear to 
an indictment for that offence at the next assizes, 
where a bill was preferred but ignored. Deft. 
was not present at the hearing of the information, 
nor was there any evidence to show that he knew 
that D. had given pltf. permission. At the trial, 
the judge asked the jury whether in their opinion 
D. had given permission, & they found that he had ; 
they also found that D. acted under deft.’s 
authority in instituting the proceedings; & the 
judge having expressed his opinion that there 
was an absence of reasonable & probable cause :— 
Held: (1) he was correct in so deciding; (2) inde- 
pendently of the permission given by D., there was 
no reasonable or probable cause for instituting the 
proceedings. 

As to there being no reasonable or probable 
cause, I think the true way of viewing a case is 
this: that the judge has a right to act upon all the 
uncontradicted facts of the case, & that it is not 
necessary specifically to leave every fact to the 
jury, to ask them, for instance, ‘‘ Do you believe 
this?” ‘‘Do you believe that?’’ ‘Do you 
think that was so & so? ’”’ It is only where some 
doubt is attempted to be thrown upon the 
credibility of the witnesses, or where some con- 
tradiction occurs, or some inference is attempted 
to be drawn from some former fact not distinctly 
sworn to, that the judge is called upon to submit 
any question to the jury (ALDERSON, B.).— 
MICHELL v. WILLIAMS (1843), 11 M. & W. 205; 


12 L. J. Ex. 198; 152 BH. R. 777. 
Annotation :—As to (2) Apprvd. Fraser v. Hill (1853), 21 


lL. T. 0. 8. 69 


J. Trade Unions. 
See TRADE & TRADE UNIONS. 


K. Trustee in Bankruptcy. 
See, generally, BANKRUPTCY, Vol. V., pp. 992-— 
997 


64. Prosecution by order of court — Under 
Debtor’s Act, 1869 (c. 62), s.16.|—-An action for 
malicious prosecution ought not to be stayed as 
frivolous & vexatious on the ground that deft. is 
the trustee under pltf.’s bkpcy., & has prosecuted" 
him by order of the ct. under above sect.— 
MITTENS v. FOREMAN & CAMERON (1888), 58 L. J. 
Q. B. 40, D.C. 
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Sect. 4.—Mandamus: Sub-sect. 1, C. (a).] 


sessions, & an application heing made to this ct. 
for a mandamus to enter continuances :—Held : 
the ct. would not interfere where the sessions had 
already decided upon a point aor within 
their jurisdiction.—ht. v. — JJ. (1819), 1 Chit. 
164. 

1474, .|—Upon an appeal against an order 
of removal, the justices at sessions were equally 
divided in opinion upon a question of fact, on 
which the settlement of the pauper depended. 
The sessions thinking that it lay on resp. parish to 
establish their case to the satisfaction of a majority 
of the .ct., quashed the order of removal. The 
sessions having decided the case, this ct. refused 
a mandamus.—R. v. MONMOUTHSHIRE JJ. (1825), 
4B. & C. 844; 7 Dow. & Ry. K. B. 334; 3 Dow. 
& Ry. M. C. 410; 107 BK. R. 1278. 

Annotations :—Consd. R. v. Walsall Overseers (1878), 3 

Q. B. D. 457; Hp. Evans, [1894] A. C. 16. Pes 3 ee 
Grant (1849), 13 Jur. 1026; Kinnis v. Graves (1898), 67 
L. J. Q. B. 583. 


1475. .|—The ct. will not grant a mandamus 
to compel the chairman of a ct. of quarter sessions 
to issue process against defts., against whom an 
indictment has been found for keeping a gaming 
house, where he has refused it on account of the 
lapse of time since the finding of the indictment.— 
an v. RUSSELL (1842), 1 Dowl. N.S. 544; 6 Jur. 
221. 

1476. .|~—At the trial of an appeal a ct. of 
quarter sessions is not bound, on the application 
of counsel, to adjourn the hearing, with a view to 
curing a defect in the notice of the grounds of 
appeal. 

Where applts., having delivered insufficient 
grounds of appeal, applied to the ct. of quarter 
sessions to adjourn the appeal, & that ct. refused, 
thinking they had no such power, & confirmed the 
order :—-Held: a mandamus would not lie to 
compel them to enter continuances & hear the 
appeal.—R. v. STAFFORDSHIRE JJ. (1842), 2 Dowl. 
acre 12L.J.M.C.9; 63. P. 746; 7 Jur. 
Annotation :—Refd. lt. v. Kendal (1859), 1 E. & EK. 492. 

1477. .|—Examinations, transmitted with 
an order of removal from S. to A., set out a former 
order of removal, unappealed against also from 
S. to A. The order appeared to have been 
suspended, &, on appeal against the present order, 
it was objected, on the hearing, that the cxamina- 
tions did not show that the suspension had been 
regularly taken off, or the order of removal 
executed. The sessions held the objections fatal ; 
but, to give an opportunity of removing again, 
they entered on their records that the order was 
discharged not on the merits; the applts.’ counsel 
objecting, & insisting on their right to have the 
appeal fully tried, so as finally to dispose of the 
ground of removal. On motion for a mandamus 
to the sessions to erase the words not on the merit, 
or to enter continuances & hear the appeal :— 
Had: (1) the entry was wrong, for that the 
decision was a conclusive one upon the point of 
settlement ; (2) this ct. had no power to order an 
erasure of the entry; (3) a mandamus to hear the 
appeal could not be granted for that the sessions 
had already heard & determined it.—Ez p. 
ACKWORTH OVERSEERS (1843), 3 Q. B. 397; 1 
Dow. & L. 718; 13 L.J.M.C. 88; 8 J. P. 261; 
114 E.R. 558; sub nom. R. v. West RIDING OF 
YORKSHIRE JJ., Ex p. ACKWoRTH OVERSEERS, 8 
Jur. 291. - ‘ 
Annotations :—Consd. Re . v. St. , 5 

minster (1847), 9 Q. BY sis. Ret, ie p. Pontatract 

. B. 391; R. v. Charlbury & Walcott 

















MAGISTRATES. 


1478. .J—At the trial applts. were called 
upon to prove their notice & grounds of appeal. 
An objection was then taken to the notice as 
purporting to have been given by the overseers 
of the parish instead of the township. Pending 
the argument applts. applied to respite the appeal. 
which was assented to by resps., on the terms of 
payment of costs. This applts. refused, where- 
upon the sessions confirmed the order of removal. 
Upon an application to the ct. for a mandamus to 
the sessions to enter continuances, & hear the 
appeal :—Held: the application for respite was 
no admission of the validity of the objection, & 
the sessions ought still to have given judgment 
upon it; (2) the ct. would not interfere by man- 
damus to compel the sessions to hear the appeal, 
as upon the facts stated, it did not appear that 
they had not decided what they were called upon 
to do.—R. v. WEST RIDING OF YORKSHIRE JJ., 
SPROTBROUGH v. ATTERCLIFFE CUM DARNALL 
(1844), 1 New Sess. Cas. 64; 2 L. T. O. S. 368; 8 
J.P. 774. : 

1479. .|—The decision of the sessions upon 
a question of fact properly before them is final, & 
will not be interfered with by the ct. 

An appeal against an order of removal was 
signed by the overseers of a township. Upon an 
objection at the sessions that the notice was badly 
signed, inasmuch as it did not purport to have 
been signed by a majority of the parish officers, 
evidence was adduced on the part of applts. to 
show that the township was one out of several of 
which the parish was composed, & that each 
township managed its own poor distinct from the 
other townships. The sessions, however, after 
hearing all the evidence upon this fact, decided 
against applts. upon this point, & confirmed the 
order of removal. Upon motion for a mandamus 
to compel the sessions to enter continuances & 
hear the appeal :—Held: as sessions had decided 
upon a fact properly before them, the ct. would 
not interfere.—It. v. FLINTSHIRE JJ. (1847), 4 
Dow. & L. 644; 2 New Mag. Cas. 160; 2 New 
Sess. Cas. 572; 1 Saund. & C. 331; 16L. J. M. C. 








55: 8§L. T. O. 8. 395; 11 Jur. 185; 11 J.P. Jo. 
104. . 
1480. J—If justices at quarter sessions 


have jurisdiction over the subject-matter of an 
appeal, & decide such appeal upon evidence 
properly for their consideration, the ct. will not 
interfere with their decision—R. v. STAFFORD- 
SHIRE JJ. (1847), 4 Dow. & L. 624; 2 New Mag. 
Cas. 164; 2 New Sess. Cas. 557; 16 L. J. M. C. 
53; 11 Jur. 108; sub nom. R. v. STAFFORDSHIRE 
JJ., CAULDON v. LEEK & Lowe, 8 L. T. O. 8. 304 ; 
11 J. P. 459. 

1481. ——-.]—An order of removal having been 
made, applts. entered & respited an appeal, & 
subsequently gave resps. notice of their intention, 
at the next session, ‘‘ to enter, prosecute, & try 
the appeal. The attorney for applts., fearing, 
however, that this notice might be deemed bad as 
containing the words to enter, caused another 
notice to be served, similar to the former, but 
withdrawing it, & omitting the words to enter. 
At the sessions applts. proposed to stand upon 
their first notice, whereupon resps. produced the 
second notice, & applts. not being in a position to 
prove the time of its service, the sessions dismissed 
the appeal. On motion for a mandamus to enter 
continuances & hear :—Held: the sessions were 
right; also, their decision being upon a fact 
properly before them, the ct. could not interfere.— 
R. v. SOMERSET JJ. (1847), 2 New Mag. Cas. 178; 
2 New Sess. Cas. 645; 2 Saund. & C. 62; 16 
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SEcT. 3.—REMEDY FOR MALICIOUS 
PROSECUTION. 


SUB-SECT. 1.—ACTION. 


65. In respect of what prosecution action lies— 
General rule.]|—SmituH v. Hickson, No. 529, post. 

66. High treason.]—An action will not lie 
for indicting another for high treason.—LOVET 
v. FAULKNER (1614), 2 Bulst. 270; Cro. Jac. 357 ; 
1 Roll. Rep. 109; 80 E. R. 1114. 

87. .|—SMITH v. (1623), 
Benl. 1388; 73 I. R. 995. 

68. Prosecuting bail.|—-An action on the 
case lies for maliciously & deceitfully prosecuting 
bail, knowing the principal had surrendered in 
discharge.—STEER v, SCOBLE (1623), Cro. Jac. 
667; 79 BE. R. 577. 





SPURLE 

















69. }-— Daw v. SWAYNE (1669), 2 
Keb. 546: 1 Sid. 424; 1 Mod. Rep. 4; 84 EK. R. 
342, 


Annotations :—Refd. Savile v. Roberts (1698), 1 Ld. Raym. 
374; Parker v. Langley (1713), Gilb. 163. 
(1652), 


CROSS 





70. Felony.|-- NEVE v. 
Sty. 350; 82 E. R. 769. 

71. Rescue.}] — Case does not lie for 
maliciously indicting one knowing that he was not 
present for a rescue or trespass in a case where 
the rescue or trespass was committed.—LoOE v. 
BORDMORE (1665), 1 Lev. 169; 83 E. R. 358; 
He nom. LOw v. BERDMORE, | Sid. 261; T. Raym. 
135. 


Annotations :—Refd. Roberts v. Savill (1698), 5 Mod. Rep. 
405; Jones v. Givin (1713), Gilb. 185. 














72. Trespass.|—-LoE v. BORDMORE, No. 71, 
ante, 
73. -|—An action in the nature of 


conspiracy lies after acquittal, for causing a person 
to be falsely & maliciously indicted for trespass.— 
Norris v. PALMER (1675), 2 Mod. Rep. 51; 86 
E. R. 935. 

Sash Natal :—Reld. Savile v. Roberts (1698), 1 Ld. Raym. 


74. Who may bring action —- Prosecution of 
husband & wife.|—SMiITH v. HICKsoNn, No. 529, 
post. 

75. When action will be stayed — Previous 
action compromised.|—Declaration contained a 
count for libel, & two for malicious prosecution. 
The cause was tried in 1852, & a verdict found for 
pltf. with £5 damages for the libel, & £15 for the 


PART II, SECT. 3, SUB-SECT. 1. 


b. In respect of what prosecution 
action lies—Offence not criminal.}— 
Maliciously resorting to criminal pro- 
cedure & thereby prosecuting a charge, D. 
although not for a criminal offence, 
gives the party damnified a right of d 
action.—FLORA v. SHANDRO (1908), 8 
W. LL. R. 426; 1 Alta. L. R. 252,— 


0. Liffect of 


KRISUNA BEHAR 








death 
Whether right of action gsurvives.} 


I SEN v. CALOUTT 
eae (1904), I. L. R. 31 Cale. 406.— 


: -]—An action for 
malicious prosecution does not survive 
beyond the lifetime of pltf.—MoriLaL 
v. HARNARAYAN (1923), I. 


MALICIOUS PROSECUTION AND PROCEDURE. 


malicious prosecution. Deft. obtained a rule nisi 
for a new trial, upon the ground of misdirection 
in respect of the malicious prosecution, & the ct. 
were ready to make the rule absolute but suggested 
an arrangement between the parties. It was 
accordingly arranged that the rule for a new trial 
should be discharged, pltf. undertaking to enter 
a nolle prosequi on the counts for malicious prosecu- 
tion. The costs were taxed, &, with the £5 
damages, paid to pltf. In 1855 pltf. commenced 
the present action for malicious prosecution, upon 
the same facts :—Held: deft. was entitled to stay all 
further proceedings thereon.—PONTING v. WATSON 
(1855), 26 L. T. O.S. 108; 1 Jur. N.S. 1139. 

76. ——— Prosecution compounded — Illegal 
agreement not to sue.|—-Upon the trial of the first 
of three indictments for embezzlement, the verdict 
was not guilty ; & thereupon it was agreed between 
counsel on both sides, with the consent of the 
prisoner & his attorney, that no evidence should 
be offered in support of the other indictments, & 
that verdicts of not guilty should be taken thereon, 
& that the prisoner should not bring any action 
in respect of the proceedings :—Held: the agree- 
ment was illegal, & the prisoner having brought an 
action for false imprisonment & malicious prosecu- 
tion against the prosecutor, this ct. refused to stay 
the action.—RAWLINGS v. COAL CONSUMERS’ 
Assocn., Lrp. (1874), 43 L. J. M.C. 111; 30 L. T. 
469; 38 J. P.599; 22 W. R. 704. 
aeenon -—Refd. Whitmore v. Farley (1880), 43 L. T. 


Jurisdiction of county court.]— See COUNTY 
Courts, Vol. XIII., p. 456, Nos. 64-€ 


SUB-SECT. 2.—FORMER REMEDIES. 


77. Writ of conspiracy — Distinguished from 
action on the case.\—Cox v. WIRRALL (1607), 
Cro. Jac. 193; PoOULTERERS’ CasE (1610), 9 Co. 
Rep. 55b; LOvreT v. FAULKNER (1614), 2 Bulst. 
270; CRANBANCKS CASE (1618), 2 Roll. Rep. 
49; ANON. (1620), 2 Roll. Rep. 188; SMITH v. 
CRASHAW (1625), Cro. Car. 15; Prick v. CROFTS 
(1657), T. Raym. 180 ; SKINNER v. GUNTER (1669), 
1 Vent. 18; PoLuarp v. Evans (1679), 2 Show. 
51; RoBerts v. SAVILL (1698), 5 Mod. Rep. 405 ; 
SUBLEY v. Mott (1748), 1 Wils. 210. 


of plaintiff: Bom. 716.—-IND. 


6. JA sult for damages 
for malicious prosecution of pltf. 
abates on his death.—PALANIAPPA 
CHETTIAR v. RAJAH OF RAMNAD 
(1925), I. L. R. 49 Mad. 208.—IND. 


f. ——.}—-MALITAB SINGH v. 
ee (1926), I. L. R. 48 All. 630. 








A 
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Part Ill.—Malicious Abuse of Civil Proceedings. 


Szct. 1.—WHETHER ACTION MAINTAINABLE. 

78. In_ what circumstances maintainable.) — 
QUARTZ HILL GOLD MINING Co. uv. Eyre, No. 21, 
ante. 

79. .|—The reason, it would seem, that 
an action for malicious prosecution or arrest 
would not lie, without averring determination 
of proceedings in pltf.’s favour, is that as long as 
the proceedings stood adverse to_pltfs. they are 
evidence of reasonable & probable cause, or, in 
other words, negative the absence of reasonable 
& probable cause, which is the duty of pltfs. 
to establish. It is usual before comsmmencing an 
action for malicious prosecution, to get proceedings 
set aside if adverse to pltf., for it is a rule of law, 
as stated in Gilding v. Lyre, No. 150, post, that. 
no one shall be allowed to allege of a still-depending 
action that it is unjust, & that this can only be 
decided by a judicial determination or other final 
event of the suit itself in its regular course. The 
present case js not an ordinary action for malicious 
prosecution or arrest; it is an action for 
maliciously, & without reasonable & probable 
cause, using the process of the ct. (SMITH, J.).— 
WOOLLEY v. MORGAN, CoBBOLD & WOOLLEY v. 
MorGAN (1887), 4 T. L. R. 211, D.C. 





80. ——.]—WIFFEN v. BaILEY & ROMFORD 
URBAN Council, No. 37, ante. 
81. —— Civil proceedings in court having no 


jurisdiction.|—An action will not lie for suing in a 
proper ct. though there is no cause of action. 

But if he sue in the Spiritual Ct. for matter 
which appears by his libel is not suable there, 
nor the said ct. has any jurisdiction thereof, but 
the common law has jurisdiction, there action on 
the case lies ; for it is a suit for vexation (per CUR.). 
—WATERHOUSE (LADY) v. BAWDE (1606), Cro. 
Jac. 133; 79 E. R. 116. 


Annotations :—Refd. Pigs inron v. Martin (1677), Freem. 
ee 322. Mentd. Myddelton v. Wynn (1746), Willes, 








82. -}— BranLey & JONES’ CASE 
(1613), Godb. 240; 78 E. R. 139. 

83. OCKING v. MATTHEWS (1670), 
1 Vent. 86; 1 Sid. 468; 86 E. BR. 60. 
Annotations :—Mentd. Anon. (1703), 6 Mod, Re 

Chapman v. Pickorsgill (1762), 2 Wils. 145; 

D. Wallet, [1893] P. 202. 
_ 84, .|—Case for prosecuting a plaint 
in London, when the cause of action did arise out 
of the jurisdiction; this ought to have been 
pleaded, & if the plea had been refused, then a 
prohibition would have been granted; so case 
would not lie.—TEMPLE v. KILLINGWORTH (1691), 
Carth. 189; 12 Mod. Rep. 4; 1 Show. 254; 90 
KH. R. 715; sub nom. BAGH v. KILLINGWORTH, 
4 Mod. Rep. 18. 
_ 85, .|—Action of the case does not 
lie for a malicious suit pendente lite—BirD v. LINE 
(1710), 1 Com. 190; 92 E. R. 1028. 

86. .|—(1) An action lies for suing 
pltf. in an inferior ct. maliciously, & arresting him, 
when that ct. had no jurisdiction of the cause. 





Sapam — 
e 


Pp. 25; 
The Walter 




















(2) When a party has been maliciously sued & 
held to bail, malicc, & that it was without any 
probable cause, must be alleged & proved... . 
If you hold a man to bail in an inferior ct. when 
you know it hath not jurisdiction & with malice, 
an action upon the case will lic (LORD CAMDEN).— 
ey amas v. WILCOCK (1766), 2 Wils. 802; 05 E. R. 
Annotation :—Generaliy, Mentd. Revis v. Smith (1856), 20 

J.P. 453, 


87. —— Vexatious action.|—- LAMB wv. DUFF 
(1649), Sty. 211; 82 BE. R. 654. 

88. ——.|—An action upon the case 
will lie against one that brings vexatious actions 
against another, or for entering of actions of a 
great value, to force his adversary to put in great: 
bail, where he has but small cause of action 
oes C.J.).—-ANON. (1655), Sty. 451; 82 E.R. 

55. 

89. ——— ———.]— WEBSTER v. HAIGH (1685), 
3 Lev. 210; 83 E. R. 654. 

Annotation :—Mentd. Parker v. Langley (1713), Qilb. 163. 


90. -|—Birp v. LINE (1710), 1 Com. 
190; 92K. R. 1028. 

9 Though terminated by rule of 
court.|—An action may be brought to recover 
damages for a malicious suit, even where such suit 
is terminated by rule of ct.—BRooK v. CARPENTER 
(1825), 3 Bing. 297; 11 Moore, C. P, 59; 4 1L. J. 
O.S. C. P. 70; 180 BE. R. 527; subsequent pro- 
ceedings, 3 Bing. 303. 

2. Brought in name of third party.]| 
—(1) Declaration in case stated, that before & 
at the committing of the grievances by defts., an 
action of trespass has been commenced & was 
depending, wherein R. was pltf., & the now pltfs. 
were defts.; in which action the now pltfs. 
appeared by P., then being their attorney in that 
behalf, & the said action was defended by the now 
pitfs. by & through the said P. as such attorney ; 
& charged, that defts., contriving, etc., wrongfully, 
unjustly, maliciously, & unlawfully upheld & 
maintained the said action on the part of the said 
R. against the now plitfs.,; by reason whereof the 
now pltfs. have been greatly injured, prejudiced 
& aggrieved in & about their defence in the said 
action, & have incurred & been obliged to pay 
divers large sums of money, amounting, etc., in & 
about their defence of the said action so by them 
made through the said P., so being their attorney 
in that behalf. At the trial, the jury found a 
verdict for pltfs. for the amount only of the bill 
of costs paid by them to P. as their attorncy in the 
former action, & the verdict was entered upon the 
postea accordingly. On motion in arrest of 
judgment :—Held: the action was maintainable 
jointly by pltfis.; the expenses of the defence in 
the former action, to which the verdict was 
confined, being a joint & not a several damage. 

(2) A count in case, charging that deft. unlaw- 
fully, maliciously & without reasonable or probable 
cause, & without having any interest in the suit 


























aa PART III, SECT. 1. see Lae damages eocesicne’ by o ; th iY. . apie ne a erie eee 
a i ; nces 7». Civil action, even 100g roug utes legal proceedings maliciously 

lainadie ht pincine’ oof a miei maliciously & without reasonable & they result in damage, an action will 
action, even maliciousty & without Probable cause.—PRANSHANKAR SHI- lie ainst him for damages thus 
reasonable & probable cause, is not a VSHANKAR v. GOVINDHLAL PaRBHUDAS caused. In such an action both malice 


foundation for an action to recover 

oe pees, for the wrong eee 20 
. AMILTON ’ 

O, Ww. RR, 776; 3 QO. W. N. 415.—CAN. 


78 ii ——.}—No action is maintain- 


iil. 
), 


(1876), I. L. R. 1 Bom. 467.—IND. 


78 -}—ORAIG_ v. 
Stats 3 R. (Ct. of Sess.) 441; 13 
* L. R. 287.—S8C0T, 


& special damage must be alleged.— 
PUFFETT ¥, FENNELL & AUSTIN, (1906) 
EK. D. C. 6.—8. AF, 


78 v. ——~.--Hooper v. Moore & 
VARTY (1921), 42 N. L. R. 98.—S. AF. 


v. PEEBLES 
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Sect. 1.—Whether action maintainable. 
& 4.] 

therein mentioned, instigated & stirred up A., a 
pauper, to commence & prosecute, an action 
against pltf., by reason whereof A. did commence 
& prosecute such action, etc. 5 whereby pltf. was 
put to great trouble & vexation, & obliged to lay 
out a large sum in the defence of such action; 38 
good.—PECHELL v. WATSON (1841), 8 M. & W. 
691; 11 L. J. Ex. 225; 151 E.R. 1217. 

Annotations :—As to (1) Consd. Bradlaugh v. Newdegato 

(1883), 11 Q. B. D. 1. Refd. Cotterell v. Jones (1851), 

11 C. B. 713; Ram Coomar Coondoo v. Chunder Canto 

Mookerjee (1876), 2 Ain Cas. 186; Neville v. London 

Express Newspaper, [1919] A. C. 368. ds to (2) Expld. 

Flight v. Leman (1843), 4 Q. B. 883. Refd. Collins v. 

Cave (1860), 6 H. & N. 131; Ram Coomar Coondoo v. 

Chunder Canto Mookerjec (1876), 2 App. Cas. 186; 

Bradlaugh v. Nowdigate (1883), 11 Q. B. D.1; Neville r. 

London Express Newspaper, [1919] A. C. 368. Generally, 

Mentd. Harris v. Brisco (1886), 17 Q. B. D. 504; Oram v. 

Hutt, [1914] 1 Ch. 98. 

93. .|—Semble: no action will 
lie against a party for inciting a third person to 
bring a civil action against pltf. without reasonable 
or probable cause.—FIvaz v. NICHOLLS (1846), as 
reported in 2 C. B. 501; 135 BE, R. 1042. 
Annotations :—Mentd. Cotterell v. Jones (1851), 11 C. B. 

713; KFeret v. Hill (1854), 2 W. R. 493; Taylor c. Chester 

L. RR. 4 Q. B. 309; Begbie v. Phosphate Sowage 

Co. (1875), L. R. 10 Q. B. 491; Hegarty v. Shine (18738), 

14 Cox, C. C. 124; Rourke v. Mealy (1879), 41 L. T. 168; 

Whitmore v. Farley (1880), 43 L. T. 192; Scott vo. Brown, 

Doering, McNab, Slaughter & May v. Brown, Doering, 

McNab, [1892] 2 Q. B. 724; Farmers’ Mart v. Mitne, 

(1915) A. C. 106; Parkinson v. College of Ainbulance & 

Harrison, [1925] 2 K. B. 1. 

94. .|-—COTTERELL vt. JONES, 
No. 505, post. 

Essentials in action.]—See Part IV., post. 

Maintenance & champerty generally, see ACTION, 
Vol. I., pp. 66 et seq. 


Sects. 25 3 




















SEcT. 2.—ARREST. 

See, now, Debtors Act, 1869 (c. 62), 8. 5. 

What amounts to arrest.|—See SHERIFFS & 
BAILIFFS, 

95. When action lies— Mere non-feasance— 
Neglecting to countermand writ-— After payment 
of debt.|}—An action on the case will not lie 
against a party suing out a writ, if he neglect 
to countermand it after payment of the debt; 
at least unless malice be averred. Reasonable time 
is a question of law.—ScCHEIBEL v. FAIRBAIN 
(1799), 1 Bos. & P. 388; 126 EB. R. 968. 

Annotations :-—. . ; 

Distd. Bates ese C EN ar eG. Be ehh a 

General Omnibus Co. (1880), 50 L. J. Q. B. 

Same fa EL BST: 

Ad. & El. 652; De Medina v. Grove (i846), 10 Q. B. 136. 

96. —— Failing to prevent execution of 
writ—When debt paid.]|—No action will lie for not 
preventing but permitting & suffering pltf. to be 
arrested, after payment of debt & costa owing to 
deft., upon a writ sued out before such payment. 
Malice is the gist of all actions for injuries of that. 
Fe aan v. WIPLE (1803), 3 East, 314; 102 


Annotations :—Distd. Bates v. Pilling (1826), 6 B. & C. 38: 
Taille: v. General Omnibus Co. asso) se L 7. 0. ei 


in & M. 712: 
Churchill vv, 





Lewis v. Morris (1834), 2 Cr. 
Bh Nes eae "10 Q. B. 152; 


97. ——- ——— Refusing assent to discharge 


ee PART III. SECT. 2. 
. When action lies—A 
sum larger than due. i Vance 
", YOUKER (1887), 13 O. R. 417.~—CAN, 


. 


102 
eat (1903), 36 N. S. R. 48.—  v. BRAND (1888), 14 A. 
Essentiale to 
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from custody—After payment of debt. y 
vw. carl No. 251, sak. epedUROZER 
._—  - — —. |— Where a i 
on his petition to the Tasos as Debtors’ Coa 
Judgments Act, 1838 (c. 110), 5. 86, has obtained 
an order vesting the estate of his insolvent debtor 
in the provisional assignee, such creditor is not 
bound, on the debtor afterwards tendering the 
amount of debt & costs, to assent to his discharge 
from custody ; nor will this ct. order such discharge 
as to the creditor’s action, on affidavit of tender & 
refusal.— DRURY v. HOUNSFIELD (1840), 11 Ad. 
& El 101; 4 Per. & Dav. 386, 5 Jur. 385; 113 
KE. R. 352. : 
Annotations :—-Folld. Hollis v. Bryant (1842), 4 Man. & Q. 
es Refd. Holloway v. Pocock (1847), 8 L. T. O. S. 


99. ——- -———- ——— ———-.]—_A_ creditor, who, 
upon petition to the insolvent debtors’ ct. under 
Judgments Act, 1838 (c. 110), s. 36, obtained a 
vesting order, is not bound to assent to the 
discharge of the debtor upon bis tendering the 
amount of the debt & costs, where it appears that 
such debtor has other creditors.—HOLLIs  v. 
BrYANT (1842), 4 Man. & G. 578; 5 Scott, N. R. 
505; 134 E. R. 238. 

100. -_—_ ——— After order for protection 
from insolvent court.|—A writ of ca. sa. at the suit 
of BK. having been lodged with the sheriff against 
A., he afterwards obtained an order for the 
protection of his person from the insolvent ct., 
& the writ was allowed to remain in the hands 
of the sheriff. Subsequently, A. was taken on 
another writ, which was set aside, but the sheriff 
detained him under the writ of B. A. then wrote 
to him for his consent, but he merely answered, 
that he had not authorised his detainer; after- 
wards, on a summons, he indorsed his consent :— 
Held: an action on the case against B. for 
maliciously & negligently refusing to consent to 
his discharge, would not lie, even though he acted 
through malicious motives. 

Deft. was not bound to do anything at all 
towards withdrawing his writ from the hands of 
the sheriff. He had lost his money by the 
insolvency of plitf., & he was not bound to take 
any steps which might involve any further expense. 
Deft. was bound to do nothing, & he had a right 
to do nothing. His motives for doing nothing at 
all, if the law allowed him to do nothing, & did not 
call upon him to take any step, are perfectly 
immaterial (PoLLocK, C.B.).—-HOLLOWAY v. Po- 
cock (1847), 8 L. T. OQ. S. 479. 

101. Mistaken arrest — Mistake acknow- 
ledged before actual arrest—-Defendant unneces- 
sarily submitting to bafl.|—A. by mistake sued out 
a bailable writ against B. & gave it to C. an officer 
to be executed. C.said to B. he had a writ against 
him, but B. denied that he owed the money, C. 
did not take him into actual custody. Oninquiry. 
the mistake was discovered, & B. was told he need 
give himself no further trouble in the matter. 
However, he afterwards put in bail above, & 
incurred an expense of £14 :—Held: he could not 
maintain an action against A. for a malicious 
arrest.—-BIETEN v. BURRIDGE (1811), 3 Camp. 139, 
N.P 


102. Arrest for sum larger than due.|— 
By a cognovit, A. confessed the action, & that B. 
had sustained damage to the amount of £3,000 ; 
& that in case A. should make default in payment 











‘WALKERv.TOWN JDiacharge from aig! Bry ga 


614.—CAN. 


action — Absence of reasonable 
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of £259 on May 7, B. should be at liberty to enter 
up judgment for £3,000, & sue out execution for 
£259 & costs, which would have left a principal 
sum of £1,650 due to B. A. not having paid the 
£259 on May 7, B. entered up judgment, & sued 
out execution for £3,011, indorsed with a direction 

to the sheriff, requiring ‘him to levy £1,967, & A. 

was arrested, & detained in prison for that sum :— 

Held: A. might maintain an action against B. 

for having caused him to be arrested & imprisoned 

for a larger sum than he ought.—WENTWoRTH v. 

BULLEN (1829),9 B. & C. 840; 9L. J. O.S. K. B. 

33; 109 HB. R. 313. 

"Annotations :—Refd. De Medina ». ous ety 10 Q. 
172; Churchill v. Siggers Cee EK. 929. Monti 
Porter v. Cooper (1834), 4 Tyr. i568: THooeiiivtan v. 
Puen eos 10 Exch, 24; Lievesley v. Gilmore Seto 


R.1 °C. 570; Conolan v. Leyland (1884), 27 is 
632; Re ene Ex p. The Trustee (1884), 52 L a 
29 99, 


103. ——— Arrest of married woman—On judg- 
ment—-In action in which wife joined with husband 
as plaintiff.|—A married woman is liable to be 
taken in execution under a ca. sa. issued upon a 
judgment for deft. in an action for libel brought 
by her husband, in which she is joined; & there- 
fore an action will not lie by husband & wife 
against deft. for maliciously & without reasonable 
& probable cause suing out a ca. sa. against the 
wife upon the judgment in the action of libel.— 
NEWTON v. ROWE (1847), 9 Q. B. 948; 115 EK. R. 
1538; sub nom. NEWTON v. ROWE, NEWTON v. 
Boopie, 16 L. J. Q. B. 146; 8 L. T. O. S. 364; 
11 Jur. 628. 

Annotations :-—Refd. Scott r. 

120; Edwards v. Porter, [1925] A. C 

104. Essentials to sieht of action — 
Existence of defined debt.|—A party cannot be 
held to bail unless there be a defined debt, to the 
existence of which the opposite party can swear ; 
therefore, if A. & B. enter into an agreement to 
leave certain matters to arbitrators, whose decision 
shall be final, who are to strike balances, & make 
deductions & if the parties in the agreement refer 
to certain memoranda of former agreements, the 
matters contained in which are also referred to 
arbitrators with similar powers: under such 
circumstances if one party arrest the other whilst 
anything remains to be done under these various 
agreements such arrest is unlawful, & an action 
is maintainable against him by whom it is made.— 
SMITH v. FIELDER (1833), 2 L. J. C. P. 123. 

10 -—— Proof of arrest—Production of 
warrant.|—In an action for a malicious arrest, 


Morley cee 20 Q. B. D. 








& probable cause.) —-SHERWOOD  ¥, 


—_— 
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pltf. must prove the sheriff’s warrant on tho writ 
ete him.—Luoypb v. Harris (1793), Peake, 231, 

106. —— ———- ——- ———.]—Case for mali- 
ciously & without reasonable or probable cause, 
obtaining a judge’s order to hold pitf. to bail, & 
without any reasonable or probable cause ‘tor 
believing & not believing that pltf. was about to 
quit England, suing out a capias, & wrongfully & 
maliciously causing pltfr to be arrested under & 
by virtue of the said writ, & to be thereupon 
imprisoned, etc. :—-Held: upon the issue of not 
guilty, it was sufficient to show that pltf. had been 
arrested under the writ, without producing the 
warrant.—PETRIE v. LAMONT (1842), 3 Man. & 
G. 702; 4 Scott, N. R. 3385; 11 L. J. C. P. 68; 
1338 BE. R. 1322, 

107. —— 
ledge that no debt due to client.|—STOCKLEY 1». 
HoRNIDGE, No. 236, post. 

See, also, AGENCY, Vol. I., pp. 423, 602, Nos. 
1170, 2323. 

-.|—See, further, Part 1V., post. 

108. Statute of Limitations—When time 
begins to run.]—Upon a plea of above Act, to an 
action for maliciously opposing the discharge of 
an insolvent debtor, it was proved that the 
opposition & remand of the debtor took place before 
the commencement of the six years, but that the 
imprisonment which he suffered continued to a 
period within the six years :—Held: the action 
was barred by above Act.—VIOLETT v7. SYMPSON 
(1857), 8 BE. & B. 344; 27 L. J. Q. B. 138; 30 
L. T. O.S. 114; 3 Jur. N.S. 1217; 6 W. R. 12; 
120 E. R. 128. 

Arrest of privileged persons.|—-See SHERIFFS & 
BAILIFFs. 

Evidence in action for malicious arrest.|-—See 
Part V., post. 











Sect. 3.--EXECUTION. 
Wrongful & irregular execution.|—See Execvu- 
TiON, Vol. XXI., pp. 456 et seq. 


Sect. 4.—DISTRESS. 


Action for illegal, irregular or excessive distress. | 
—Sce DIstRESS, Vol. XVIII., pp. 386 ef seq. 





O'REILLY (1846), 3 U. C. R. 4.—CAN. 


k. —— --— ——.]—MCINTostil v. 
ome (1849), 5 U. CG. R. 343.— 


1. ——.}—ACLAND 1, 

ADAMS (I (185 0), 7 7 U. C. BR. 130.—CAN, 
—— -/-LYONS wv. 

Kunuy (8 (1850), 6 U. C. R. 278,—CAN. 
n, ---In an action 
for a malicious arrest on a ca. sa. the 
gneuon to be submitted is not whether 
e eae of the property, which 
caused deft. to arrest, really is fraudu- 
lent or not, but whethor deft. had good 
reason to suspect it—GuUNN v. 
enon (1850), 6 U. C. R. 


ed 











—— -——.}—Davis v. For- 
rune (185 (1850), 6 U. C. R. 597.— CAN. 


—.}+—RUTTAN v. 
Paton (1851), 1C. P. 244. oo 


———~. }--BLA v. 
PATTERSON 1857), oC, ai ‘ ' 
“CAN (1857), 15 15 U. C 80 





n—— agra et ts v. 
(1872), 8 8 N. 8. KR. 529.—CAN, 























———-.J---DOBBYN  U. INTOSH tv. 

becom (1875 ), 5), 25 C. P. 18.—CAN. STEPHENS (1852), 9 U. vo R, 235,.-—CAN. 
Vrit set aside.}— 
: ——-.J-— BANK OF g. U : 
BRITISH NORTH AMERICA t, STRONG roo 259, Ba (1858), 16 

(1876), 1 App. Cas. 307; 34 L. T. 627. _ 
—CAN. h. —— Action ayainst one joint 
ee oniia of penal RAE te 
“" OO FESPONst v for arrcat. JAMERON 
MoKENZIE (1881), 68. C 2K. 181. —CAN. 4. prayrer (1846), 3 U. C. R. 138.— 

ATTERSON t. CAN. 
S. R. 550.— 


NGO (1905), 40 N. 
CAN. 


— 


judue.} “Knox v, 
8 C. P. 176.—CAN. 


Question for 
CLEVELAND (1859), 





ee 


Qa eee. Where, 
in an action for malicious arrest, the 
facts are uncontradicted, the question 
of reasonable & probable cause must 
be decided exclusively by the judgo.— 
DONNELLY wv. BAWDEN (1877), 40 
U.C. R. 611. AN 








f. Malice.] — After 
bailable ca. re. placed in the sheriff's 8 
hands, deft. settled the suit in full; 
he was afterwards taken on the writ, 
& thereupon sued for malicious arrest : 
—IlLeld not maintainable without 


aa. Termination of proceedings—In 
which arrest made-——lWWhether necessary 
to allege.}--EAKINS v, CHRISTOPHER 
(1868), 18 C. P. 532.— CAN, 

bb. Arrest made on advice of 
attorney.}—Where it appearod that 
deft., before making the affidavit for 
& ca. sa., had consujted his attorney 
who advised the arrest, the ct. granted 
a new trial to deft. on payment . 
costs.—NOQURSE tv. CALCUTT (1856), 6 
C. P. 14.—CAN, 
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oc. Wrongful & trregular execution 
—Hzeculion for sum larger than due, }— 
DEWAR v. CARRIQUE (1864), 14 C. P, 
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SrEct. 5.—BANKRUPTCY. 


Malicious presentation of bankruptcy petition.|— 
See Bankruptcy, Vol. V., pp. 1000, 1001, Nos. 
8165-8174. 

—— Personal liability of solicitor—As distinct 
from Hability of client.|—-See BAaNkRuPtTcy, Vol. 
V., p. 1000, No. 8166. 

As to appeals from & annulment of adjudication 


order. |—See BANKRUPTCY, Vol. IV., pp. 1831 
el seq. 

Sect. 6.—WINDING-UP PETITION. 
Action against petitioner.|See COMPANIES, 


Vol, X., p. 829, No. 5400. 


Mauicious PROSECUTION AND PROCEDURE. 


Sect. 7.—ARREST OF SHIP. 

109. Re-arrest of ship without order of court— 
No ground for damages.|—-PouLson & MAvp v. 
panne BELLE (OWNERS) (1806), 12 T. L. R. 

See, also, ADMIRALTY, Vol. I., pp. 162, 165, 166, 
Nos. 707-713, 748-763. 


Essentials to action.]|—-See No. 153, post. 


SEcT. 8._-OTHER PROCEEDINGS. 
Essentials to action for abuse of lunacy pro- 
cedure.!—See No. 401, post. 
Action for infringement 
PATENTS, 
Slander of title. |—See TrRaDE & TRADE UNIONS. 


of patents.|—See 


Part 1V.—Essentials to Action. 


Sect. 1—TERMINATION OF PROCEEDINGS 


IN PLAINTIFF’S FAVOUR. 
SUB-SECT. 1.—NECESSITY FOR. 
A. Criminal Proceedings. 


110. Termination of prosecution.|—An action 
in nature of conspiracy will lie against one person 
for causing another to be maliciously prosecuted ; 
but it must show that the prosecution was before 
a competent jurisdiction; & how it was deter- 
mined.—THROGMORTON’S CASE (1597), Cro. Eliz. 
563; 78 E.R. 808. 

Annotation :—Reid. Jones v. Givin (1714), Gilb. 185. 

111. .}— ARUNDELL v. TREGONO (1607), 
Yelv. 116; 80 E. ee ms 
Annotations :—Consd. v. Givin 

Parker v. Langley ai 14), “Gilb. 163. 

Hilliard (1859), 1 L. T. 78. 

112. fae ee v. Evans, No. 162, post. 

113. ———_.]—JoNEs v. GIVIN, No. 25, ante. 

114. -|—In an action upon the case for a 
malicious prosecution, pltf., in his declaration, 
must show what became of the malicious prosecu- 
tion.— PARKER v. LANGLY (1714), 10 Mod. Rep. 
209; Gilb. 163; 88 E. R. 697. 


Ananioes —Folld. Lewis v. Farrel a 1 Stra. 114, 
Refd. Gilding v. Eyre (1861), 10 C. B. 592. 





1714), Gilb. 185; 
entd. Kennedy v. 











115. ———.]|—WILKINSON v. Bee No. 175, 
ost, 
P46. ——.]—WHITWORTH v. HALL, No. 140, 
post. 
-.|—COTTERELL v. JONES, No. 505, 
post. 
118. -|\—ABRATH v. NORTH EASTERN Ry. 


Co., No. 418, post. 
119. .|—It is well settled that pltf. in an 


PART IIL. SECT, 7. 





lie for errant ad 


action for malicious prosecution has to establish 
two things in addition to the fact of his or her 
acquittal; first, the absence of reasonable & 
probable cause for the prosecution; & secondly, 
that the prosecution was instituted by actual 
malice on the part of deft. The question whether 
there is an absence of reasonable & probable 
cause is for the judge to determine, & the question 
of malice is for the jury (SmMiru, L.J.).—WAaATSON 
v. SMITH (1899), 15 T. L. R. 473, C. A. 

120. .]—A person, who has been convicted 
of a crime, & against whom the conviction stands 
unreversed, cannot maintain an action against 
a witness ‘for negligently giving false evidence 
which caused him to be wrongfully so convicted.— 
BYNOE v. BANK OF ENGLAND, [1902] 1 K. B. 
467; 71L. J. B. 208; 86L. T. 140; 50 W. KR. 
359; 18 T. L. R. 276, C. A. 


Annotations ey Or ‘Turley v. Daw (1906), 94 L. T. 216. 
Refd. Norman v. Mathews (1916), 85 L. J. K. B. 857. 


121. By acquittal.} —-SHOTBOLTs’ CASE 
(1586), Godb. 76 ; io R. 47. 
22. 


(1586), Gouldsb. 1; 
123. 
INGTON v. WARD, No. 183, post. 

124, ——-.]—-In case for malicious prose- 
cution must show proceedings determined, & 
how.—LEwIs v. FARREL (1718), 1 Stra. 114; 93 
EK, R. 419. 

125. ——— —— Allegation of discharge in- 
sufficient.|-MorGan v. HuGHES, No. 8, ante. 
WEBB v. 1Irx1, No. 174, 


No. 











75 B. R. 988. 














fala —.,} — 


post. 





47, ante. 


swearing to ‘‘ an a LEBEAU (1888), 14 8. C. R. 


n. Damages — Excessive ait re- Pprehension that pltf. would leave 742.—CA 
gure Hasan ca tim. Ge. Ue broriney df any cue for uch 401 —— Bue 6 Dame (1906), 
TLAIR OWNERS) ¥ DERSEN (AUDNY ay : ; 8 0. W. 
OWNERS), [1922] 8. C. 85. eSCOT. M sarionra ae Ae ae Tare CAN. 
q. ra claim to la —AN conan 
PART Ill, SECT. 8 action will not lie. for knowingly action for malidions proseeetion pli. 
rosecuting a false claim before he ac ria for sare seh prosesuiy: p u: 
_9,,, Demanding sureties of the peace.) oir & dovisee commission, to pltt.'s  derernticor in his fawour.—-MowmatE 
demanding sureties of the roe injury, & with knowledge of his claim. v. FISHER (1913), 23 W. L. R. 905; 
& procuring a summons, which is —-SHIELDS v. DE BLAQUIERE (1854),12 11D. L. R. 77: 4 R. 454; 6 


obeyed, to the party charged, to 
appear before the justices at the 
hearing, if the charge be dismissed,— 

GOOLEY v. CURTAIN (1876), 2 V. L. R. 


226.—AUS. 
laintiff 
will 


ed, 210,--CAN, 


p. Falsely sweart that 
about to leave jurisdiction, 


U. C. R. 386.—CAN, 


r. Application for injunction.) — 
COLLINS v. Evirrirr, Caas. Dig. 2nd. 


PART IV, SECT. 1, SUB-SECT. 1.—A. 
1101. Termination of prosecution. 


Sask. L. R. 200. mhi0 
1211. itial.)——- BoJA 
REDDI v. Peneiise Hear: (1902), 
I. L. R. 26 Mad. 506. poate 
t.—— By compromise — Whether 
action can ber maintained, Moan action 
for malicious prosecution, founded 
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128. MATTHEWS, No. 
179, post. 

129. ——.]—_ JOHNSON v. EMERSON, No. 
196, post. 

1380. ———.|—-HARRIS v. WARRE, No. 48, 
ante. 

131. .|—Pltfs. admit that they can 








get. no damages for malicious prosecution because 
the conviction stands (FARWELL, L.J.).—CAINE 
v. PaLace Steam Surppine Co., {1907] 1 K. B. 
670; 76 L. J. K. B. 292; 96 L. T. 410; 23 
T. L. R. 203; 10 Asp. M. L. C. 380; 12 Com. 
Cas. 96, C. A.3; on appeal, sub nam. PALACE 
SHIPPING Co. v. CAINE, [1907] A. C. 386, H. L. 


Annotations :—Mentd. Collins v. Simpson 8.8. Co. (1907), 
24 T. L. R. 178; Hutton v. Ras Steam Shipping Co. 
[1907] 1 K. B. 834; Sibery v. Connelly (1907), 96 L. T. 
ae Ny rowning vw. " Crumlin Valley Collicries, {1926} 1 
K. B. 5 


132, Specific allegation necessary.|/—An 
action for a malicious prosecution cannot be 
maintained till the prosecution is terminated, 
which must appear upon the declaration. __FIsHER 
v. Bristow (1779), 1 Doug. K. B. 215; 90 H.R. 140. 





B. Cwil Proceedings. 
(a) In General. 


133. General rule—Proceedings must have ter- 
minated.|—-The new action must not be brought 
before the first be determined, because till then 
it cannot appear that the first was unjust (per 
CUR.). 

There must be not only a thing done amiss but 
also a damage either already fallen upon the party 
or else inevitable (per CUR.).—WATERER v. FREE- 
MAN (1617), Hob. 266; 1 Brownl. 12; Noy, 23; 
80 E. R. 412. 
may waged -—Consd. Saville v. Roberts (1698), 5 Mod. Rep. 


Parker v. Langley oe cue: 163. efd. Traverse 
v. Daws (1673), Freem. K. B. Jones ». Givin (1714), 


Gilb. 185; Reynolds v. Kennedy (1748) al, Wille. 232; 
De Medina v. Grove en 10 Q. B. 172; Gilding v 
Eyre (1861), 10 C. B. 592; Wren »v. Weild (186, 
lL. R. 4 Q. B. 730. Menta: Turner v. Sterling (1671 
Freem. K. B. 15; Clissold v. Cratchley, [1910] 1 K. B. 374. 
134, — VANDERBERGH v. BLAKE 








(1662), Hard. 194; 145 EB. R. 447. 
sa Aarne ieoy :—-Co Basébé v. Matthews (1867), L. R. 2 
C. P. 684. Refd. "Reynolds v. Kennedy (1748), 1 Wils. 


532 ‘ ’ Scott v. aCe (1774), 2 Wm. Bl. 977; Barber 


v. Lesiter (1859), 7 Pe N.S. 175; Bynoe v. "Bank of 
Kngland, [1902] 1 K. "B. 467. 
135. .|}—Case for malicious holding 








to bail; declaration ought to set forth the sum 
due, & the process specially, & that the first action 
is determined.— ROBINS v. ROBINS (1699), 1 Salk. 
15; 12 Mod. Rep. 273; 91 EK, R. 15; sub nom. 
ROBBINS v. RopBrins, 1 ‘Ld. Raym. 503. 


Annotations :—Refd. Reynolds v. Kennedy (1748), 1 Wils. 
232; Chapman v. Pickorsgill (1762), 2 Wils. 145. 


136. .|—Bimp v. Ling, No. 85, ante. 

187. -|—Pitf., in an action for 
maliciously prosecuting an action, must show that 
the former action is determined in his favour.— 


PANTSUNE v. MARSHALL (1754), Say. 162; 96 
EK. R. 838, 














upon criminal proceedings, cannot be 
maintained, where it appears that the 
termination of the prosecution was 
brought about by compromise or 
agreement of the parties.—BaxTER pt. 
GORDON IRoNSsIDES & Fares Co. (1907), 
90. W. R.194; 13.0. L. R. 598.—CAN. 


fi. -——— 


PART IV, SECT. B. eee » 
& 


18314. General ate 3 must 
have terminated.}—No action He main- 
tainable for the malicious uso of legal 
process in suit instituted in any ct. of 
competent jurisdiction, whether local 


138 iv. 





or forcign, until that suit, in so ‘far 
as it relates to the matter complained 
of, has terminated in 
where such a termination is legally 
possible.—VARAWA v. HOWARD SMITH 
aa Ata 13 GC. L. R, 35.—AUS. 


-] 
acc ee 14 U. GC. R. 416.—CAN, 
1383 li 
eer (1869), 19 C. P, 443.—-CAN, 


malicious prosecution pltf. must 
that he was innocent & that his 
innocency was pronounced by the 
tribunal before which the accusation 
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138. ——- ———.] — WEBB v. Hit, No. 174, 
posal. 
139. ——-- ———.]|—-WILKINSON v. HOWEL, No. 
175, post. 
140. .|—In an action for maliciously 








suing out a commission of bkpt., it must be averred 
& proved that the commission was superseded 
before the commencement of the action: & if this 
fact be not proved, pltf. ought to be nonsuited, 
though it was not averred in the declaration, & 
though deft., who might have demurred for the 
omission, has not done so. 

There is no distinction between an action for 
malicious prosecution by indictment, as for a 
malicious arrest, & one for maliciously suing out 
a commission of bkpt. In all of them, it is 
necessary to show that the original proceeding 
which formed the alleged ground of the action is 
at an end (LITTLEDALE, J.).—WHITWORTH v. HALL 
(1831), 2 B. & Ad. 695; 9L.J.O.S K B. 2897; 
109 BE. R. 1302. 

Annotations :—Apld. Mellor v. Baddeley (1834), 2 oe & M. 
675. Distd. Steward v. Gromett (1859), 7 C. B.N. S.191; 
Gilding v. Kyre (1861), 10 GC. B. N. S. 592. Ap prvd. 
Metropolitan Bank v. Pooley (1885), 10 App. Cav. tt 


Reld. Johnson v. Emorson (1871), L. R. 6 Exch. 
Mentd. Baynes v. Brewster (1841), 11 L. J. M. GC. 5. 


141. 
arrest, the declaration averred that deft. did not 
prosecute his suit, but voluntarily suffered the 
same to be discontinued for want of prosecution 
thereof, & thereupon it was considered by the ct., 
that deft. should take nothing by his writ. Deft. 
pleaded not guilty :—Held: the averment of the 
discontinuance of the suit was a material allega- 
tion, which deft. should have taken issue upon by 
his plea, & not having done so, the discontinuance 
was admitted on the record. 

The plea of not guilty, in such a case, merely 
puts in issue the wrongful act, viz. the malicious 
arrest without probable cause. 

Qu.: whether the averment, that pltf. suffered 
the suit to be discontinued, is proved by the produc- 
tion of the rule to discontinue, & proof of payment 
of the costs thereon, without proof of the judgment 
of discontinuance. 

As the action cannot be maintained until the 
former suit is terminated, the discontinuance is a 
material allegation which deft. should have 
denied (LORD ABINGER, C.B.).—WATKINS v. LEE 
(1839), 5 M. & W. 270; 7 Dowl. 498; 8 L. J. Ex, 
266; 3 Jur. 484; 151 B. R. 115. 

Annotations ees 











Atkinson wv. Raleigh (1842), 











731; Hadaric Heslop (1848), 12 Q. B. 267 ‘Cousd. 

Gilding v. Eyre pen 10 C. B. . 592. 

142. ——.| — pee v. JONES, No. 
505, post. 

143, ——- ——-..]—- NEVILL v. LOADMAN, No. 
358, post. 

144. -}—— Declaration alleging that 


deft. maliciously & without reasonable & probable 
cause procuged an attachment to be issued out of 
the mayor’s ct., to attach a debt due to pltf. :— 
Held: bad for not showing that the proceedings 








was made. CUNNINGHAM v. EVANS, 
1920] 1 W. W. R. 289; 13 Sask. L. R. 
120.—CAN. 

133 v. -}-—-SMITH v. RuRAL 
MUNICIPALITY OF LACADENA No. 228 
& McTAGGART, ee 1 Ae W. KR. 36; 
18 ee L. R. 


ltf.’s favour, 





BisHOP t, 


SetaeSc TRAN es oy ete v. BLack 


——,])——- MaGILL_v. ages, F LOL. R. 475.—IR, 


133 vil. ———-  ——.}-~GoRD vw. 

.}~—In an action for BUYTERY (1910), 30 N. Z. L. ey “378. _— 
rove N.Z. 

133 viii, ——- -—---.}+—MEIKIE ¢. 

rr iat Loan Co., LTD. (1911), 


IN, Z. L. R. 217.—N.Z. 
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Sect. 1.-—Termination of proceedings in plaintiff's 
favour: Sub-sect. 1, B. (a) & (b), & C. (a) & 
(6); sub-sect. 2.] 


in the suit in the mayor’s ct. had been brought to 
a termination. 

The suit or proceeding need not in every case 
terminate in pltfs.’ favour, because this is not in 
every case possible, as in the case cited of articles 
of the peace maliciously exhibited against pltf. ; 
& it need not be a final determination on the cause 
of action, as in the case of a nonsuit, but it must 
be final so far as the suit or proceeding itself is 
concerned (BLACKBURN, J.).—PARTON v. HILL 
(1864), 4 New Rep. 103; 10 L. T. 414; 12 W. R. 
755. 

145. .J—A. having issued a writ of 
summons against B. specially indorsed for £28, 
B., without appearing to the writ, paid £10 to A., 
on account of the debt. <A. afterwards, under 
Cc. L. P. Act, 1852 (c. 76), s. 27, signed judgment 
for default of appearance for the full amount of 
£28 & costs & issued a ca. sa. indorsed for that 
amount, under which B. was arrested, & paid the 
sum demanded. 8B. having brought an action 
against A. for maliciously & without prubable 
cause signing judgment & issuing execution :— 
Held: whilst the judgment stood for the full 
amount, it estopped pltf. from denying the correct- 
ness of the judgment or of the execution. Qu.: 
whether if the judgment had been rectified by 
reducing it to the amount for which it ought to 
have been signed, the action would have been 
maintainable.—HUFFER v. ALLEN (1866), LL. R. 
2 Exch. 15; 4 H. & C. 634; 36 L. J. Ex. 17; 
15 L. T. 225; 12 Jur. N.S, 930; 15 W. R. 28). 
Annotation :—Expld. Turley v. Daw (1906), 94 L. T. 216. 

146. ——.]— A writ of ne exeut against. 
a deft. was obtained by pltf. immediately after the 
commencement of an action. Deft. was arrested, 
but was discharged upon payment to the sheriff of 
the sum for which the writ was marked. By his 
statement of defence deft. alleged that the writ 
had been improperly obtained, & claimed damages 
for his arrest, & at the trial he insisted upon this 
claim :—Held: as deft. had not moved to discharge 
the writ, it must be taken to have been properly 
issued, &, consequently, deft. was not entitled to 
any damages.—LEES v. PATTERSON (1878), 7 Ch. D. 
866; 47 L. J. Ch. 616; 38 L. T. 451; 26 W. R. 399. 

147. ——- _ ———.] — Woo.LLEy vy. MORGAN, 
COBBOLD & WOOLLEY v. MORGAN, No. 79, ante. 

148. .|—So long as a committal order 
stands, an action will not lie at the suit of judgment 
debtor against the high bailiff of the county ct. for 
not having served him, debtor, with the judgment 
summons upon which the order is made.— TURLEY 
v. Daw (1906), 94 L. T. 216; 22 T. L. R. 231. 
Arndation :—Mentd. Freeborn v. Leeming, [1926] 1 K. B. 

IU. 

















149. Abusing process .of law— To effect im- 
proper object.|—-In an action for abusMg the pro- 
cess of the ct. in order illegally to compel a party 
to give up his property, it is not necessary to prove 
that the action in which the process was im- 
properly employed has been determined, or to 
aver that the process was sued out without 
reasonable or probable -cause.—GRAINGER v. HILL 
(1838), 4 Bing. N. C. 212; 1 Arn. 42; 5 Scotty 
561; 7L. J.C. P. 85; 132 E. R. 769; sub nom. 
Cee v. Ft - Jur. 235. 

NNOLALIONS :—~ BUX * .) . . . 

172. Distd. Patton v. HHL CL: $64) t Now Kop. 103. Menta. 

fod Ua? ng AO SERA Daa Se 

Close No. 2 (1901), 46 Sol. Jo. 12 yj Giblan'v. National 


Ainalgamated Labourers’ Union of Great Br 
Ireland, [1903] 2K. B. 600. reat, Britain & 


Mauicrous PROSECUTION AND PROCEDURE. 


150. ———_ Execution levied for excessive 
amount.|—The declaration stated that defts., the 
one, A., acting as attorney for B., the other, 
recovered a judgment against pltf. for £30 7s. 4d., 
that pltf. paid & satisfied to B. the debt recovered 
by such judgment except the sum of 15s. 8d., & 
that defts. sued out a ca. sa. upon the judgment, & 
wrongfully & maliciously, & without any reason- 
able or probable cause, indorsed the said writ with 
directions to levy £5 14s. 8d., & interest, & £1 7a. 
for the costs of execution; that pltf. tendered & 
offered to pay to defts. £3 8s., which was sufficient 
to pay & discharge all that was recoverable against 
pltf. upon the judgment & writ, together with the 
costs of the writ of execution & all other legal & 
incidental expenses; & that defts. wrongfully & 
maliciously, & without any reasonable or probable 
cause, procured the sheriff to arrest pltf., & detain 
him until he paid £7 6s. 9d., whereas £5 8s. & no 
more was due & owing from & recoverable against 
pltf. upon the said judgment. :—Held: the dcclara- 
tion disclosed a good cause of action, & it was not 
necessary for pltf. to allege that he had obtained 
his discharge by order of the ct. or a judge, so as 
to show that the proccedings had terminated in his 
favour.—GILDING v. Eyre (1861), 10 C. B. N.S. 
592; 31L.J.C.P.174; 51. 7.186; 7 Jur. N.S. 
1105; 142 EB. R. 584; sub nom. GELDING v. EYRE, 
9 W. R. 946. 

Annotations :—Consd. Parton v. Hill (1864), 4 New Rep. 
103; Basébé v. Matthews (1867), LL. R. 2 CG. P. 684. 
Apld. Woolley v. Morgan, Cobbold & Woolley v. Morgan 
(1R8B), 4 T. L. R. 2t1. Distd. Turley v. Daw (1906), 94 
151. Proceedings in foreign court.|—The prin- 

ciple that, in an action for maliciously & without 
reasonable & probable cause setting the law 
of this country in motion to the damage of 
pitf., it is essential to show that the proceeding 
alleged to be instituted maliciously & without 
reasonable & probable cause has terminated in 
favour of pltf., if from its nature it be capable of 
such a termination, applies where an action is 
brought for falsely & fraudulently causing a pro- 
ceeding to be taken in a foreign ct. to the damage 
of plitf. A declaration therefore in such an action, 
on the face of which it appears that the foreign 
ct. was one of competent jurisdiction in the pro- 
ceeding, & gave therein a judgment in rem to the 
damage of the now plitf., which judgment remains 
unreversed ; & it does not appear that the now 
pltf., though he was not an original party to the 
proceeding, might not have intervened, or did not 
in fact intervene, & obtain a hearing therein; is 
bad on demurrer. 

It is essential to show that the proceeding 
alleged to be instituted maliciously & without 
probable cause has terminated in favour of pltf., 
if, from its nature, it be capable of such a ter- 
mination. ‘The reason seems to be that if, in the 
proceeding complained of, the decision was against 
pltf. & was still unreversed, it would not be con- 
sistent with the principle on which law is ad- 
ministered for another ct., not being a Ct. of Appeal 
to hold that the decision was to come to without 
reasonable & probable cause (CROMPTON, J.).— 
CASTRIQUE v. BEHRENS (1861), 3 E. & B. 709; 30 
L. J. Q. B. 163; 41. T. 52; 7 Jur. N. 8S, 1028; 
1 Mar. L. C. 45; 121 E.R. 608. 

Annotations :—Apld. Basébé v. . R. 
C. P. 684, Rae Hones ©. Bank of E wiand: fi'gon i 
K. B. 467; Turley v. Daw (1906), 94 L. T. 216. tas 
Bater.v. Bater, [1906] P. 209. 

152. .|—The presumption where a forei 
ct. has purported to act properly & within its 
jurisdiction is omnia rite esse acta. <A pltf., to 
recover in an action for malicious issue of process, 





Part IV.—-ES8ENTIALS TO ACTION. 


must have had judgment in his favour in that 
process.—TAYLOR v. Forp (1873), 29 L. T. 392; 
22 W. R. 47. 

158. Malicious arrest of ship.] — Declaration 
that defts. maliciously & without reasonable or 
probable cause caused pltf.’s ship to be arrested 
for necessaries supplied by H. under a warrant 
from a county ct. & te be detained until the pro- 
ceedings in the ct. were determined & the ship 
released :—Held: it appeared by reasonable in- 
tendment that the proceedings were determined 
in pltf.’s favour & the declaration was therefore 
good.— REDWAY v. MCANDREW (1873), L. R. 9 
Q. B. 74; 29 L. T. 421; 22 W. R. 60. 


(6) Bankruptcy Proceedings. 


See BANKRUPTCY, Vol. V., pp. 1000, 1001, Nos. 
8165-8174. 


C. Proceedings Incapable of Terminating in 
Plaintiff's Favour. 
(a) Abortive Proceedings. 
154. Proceedings in court without jurisdiction.]| 
ae v. MONGER (1653), Sty. 378; 82 E. R. 


Annotations :- -Refd. Savill v. Roberts. (1698), 12 Mod. Rep. 
208; Jones v. Givin (1714), Gilb. 185. 








155. .|} — TEMPLE v. KILLINGWORTH, No. 
84, ante. 

156. ./—Birp v. LINE (1710), 1 Com. 190; 92 
E. R. 1028. 

157. ——-.|--JONES.v. GIVIN, No. 25, ante. 

158, ——-.|—GosLIN v. WILcock, No. 86, ante. 


159. Defective indictment.]— JONES v. GIVIN, 
No. 25, ante. 

160. .|—An action lies for a malicious 
prosecution, though pltf. be acquitted on a defect 
in the indictment.—Wicks v. FENTHAM (1791), 4 
Term Rep. 247; 100 E. R. 1000. 

161. .|—An action lies for the malicious 
prosecution of a bad indictment for perjury :— 
Held: a count stating that deft. had maliciously 
indicted pltf. for wilful & corrupt perjury, is good 
after verdict, although the count did not set out 








any indictment.—PIPPET v. HEARN (1822), 5 
B. & Ald. 634; 1 Dow. & Ry. K. B. 266; 106 
EK. R. 1822. 


innotations :—-Mentd. Draper v. Garratt (1823), 3 Dow. & 

Ry. K. B. 226; Smith v. Keating (1848), 6 C. B. 136. 

162. Where ignoramus returned.|—A writ of 
conspiracy must be against two ; but an action on 
the case in the nature of conspiracy for a malicious 
prosecution will le against one person only, 
although the jury do not find the bill; but the 
declaration must show that the prosecution is at 
an end.—-POLLARD v. EVANS (1679), 2 Show. K. B. 
51; 89 HK. R. 786. 

163. ———.]—-JoNES v, GIVIN, No. 25, ante. 


(b) Ex parte Proceedings. 


164. Exhibiting articles of peace.] — The rule, 
that in an action for a malicious prosecution pltf. 
is bound to show a termination of the proceedings 
in his favour, does not apply where the proceed- 
Ings, in respect of which the action is brought, are 
ex parte, & must of necessity terminate unfavour- 
ably to pltf.; as where deft. maliciously exhibits 
articles or demands sureties of the peace against 
pltf., in which cases the latter has no opportunity 
of controverting the oath of deft. 
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It is manifestly impossible to say, under those 
circumstances, that the existence of the proceed- 
ings, & the fact that they have not ended favour- 
ably to pltf., is evidence of reasonable & probable 
cause for deft.’s instituting them (WILLIAMS, J.).— 
STEWARD v. GROMETT (1859), 7 C. B. N. S. 191, 
aoe J.C. P. 170; 6 Jur. N. S. 776; 141 E. R. 


Annotations :—Refd. Gilding v. Eyre (1861), 10 C. B. N.S. 
592; Parton v. Hill (1864), 4 New Rep. 103. 


165. .|—PARTON v. HILL, No, 144, ante. 

166. Demanding sureties of peace.|—STEWARD 
v. GROMETT, No. 164, ante. 

See, now, Summary Jurisdiction Act. 
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(ce. 49), 8. 25. 


SuB-SECT. 2.—WHAT AMOUNTS TO TRRMINATION, 


167. General rule.|—Brook v. CARPENTER, No. 
173, post. 

168. Entry of nolle prosequi.|—A declaration 
for maliciously indicting pltf. for barratry without 
probable cause, stating, that he was in due manner 
thereupon discharged, is not maintained by 
evidence that he was discharged by means of a 
nolle prosequi entered by the A.-G.3; but if he had 
pleaded not guilty, & the A.-G. had confessed the 
plea, that would have maintained the declaration. 
—GODDARD v. SMITH (1704), 6 Mod. Rep. 261 ; 
Bull. N. P. 14; 1 Salk. 21; 3 Salk. 245; 11 Mod. 
Rep. 56; Holt, K. B. 497; 87 BH. R. 1007. 
Annotations :-—Refd. Reynolds +. Kennedy (1748), 1 Wils. 

Mentd. R. v. Allen (1862), 1 B. & S. 850. 

169. Rule staying proceedings—-On payment of 
costs.|—In an action of malicious prosecution, a 
judge’s order to stay proceedings in the first suit 
on payment of costs, & proof of such payment, is 
not sufficient evidence that the first suit is at an 
end.—KIRK v. FRENCH (1794), 1 Esp. 80, N. P. 
Annotation :—Consd. Bristow v. Heywood (1815), 1 Stark. 48. 

170. ——.]— Bristow v. HEywoop, No. 


307, post, 

171. .|—An averment that deft. had 
voluntarily permitted his bill to be discontinued 
for want of prosecution thereof, with a conclusion 
to the record, is not proved by showing that there 
had been actually a rule to discontinue, regularly 
taken out: the record having been averred, it 
must be proved. Had the allegation of the dis- 
continuance been general, it would have been 
sufficiently proved by the rule to discontinue & 
evidence of the payment of costs.—GADD v. 
BENNETT (1818), 5 Price, 540; 146 KE. R. 688. 


Annotations :-—Consd. Atkinson v. Raleigh (1842), 3 Q. B. 
79. Mentd. Nash v. Godmond (1830), 2 B. & Ad, 634. 


172, .|—On Feb. 6 pltf. took out a 
rule to discontinue his action upon payment of 
costs, to be taxed by the master, & on Feb. 7 an 
appointment was given by the master, but the 
costs were not in fact taxed & paid until Mar. 11. 
On Jan. 29 preceding, deft., in that action sued 
out a writ against pltf., for a malicious arrest, & 
filed his bill on Feb. 8, & it being objected that 
the latter account was brought before the first was 
legally discontinued :—Held: in the negative, & 
the discontinuance had, upon payment of the 
costs, relation back to the term when the rule to 
discontinue was pronounced.— BRANDT v. PEACOCK 




















1531. Malicious arrest hip. }— 
© 


of 8 
GRIFF : 
31 An” WaRD (1860), 20 U. C. R. 8. W 


Ww. N. 21.—AU 
PART IV. SECT. 1, SUB-SECT. 2. 
1881, Hntry of nolle prosequi.J— 
J.—VOL, XXXIII. 


a. Prosecution 


GILCHRIST v. GARDNER (1891) 
N L. BR. (L.) 184; 8N.S8, 


withdrawn—On_ sug- 
gestion of magistrate. -—-REED v. HALES 


12 ; (1872), 11 N. 8. W. 8. C. R. (L.) 317. 
—AUS. 


W., 
b. Informal abandonment of pro- 
ceedings. }-—REID v. MAYBEER (1881), 31 
C. P,. 384.—CAN, 
‘6. ———. + BEEMER v. BEEMER (1904), 


vv’, fT 
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Sect, 1.—-Termination of proceedings in plaintiff's 
favour: Sub-sect. 2. Sect. 2: Sub-sect. 1, A.) 
(1828), 1 B. & C. 649; 3 Dow. & Ry. K. B. 2; 

107 BE. R. 239. 

Annotation :—Refd. Drummond v. Pigou (1835), 2 Scott, 228. 
173. .|—Stopping the cause by rule of ct. 

would not, it is urged, prevent pitf. from bringing 

another action in another ct.; neither does a 

nonsuit on the merits; & yet if it were determined 

that when pltf. in the original cause was nonsuited, 
no action could be brought against him for 
maliciously holding to bail, such a determination 
would be a receipt for a safe mode of indulging 
in oppression or revenge. A person who had 
gratified his malice by immuring in a prison a 
fellow creature for months, by not appearing when 
an indignant jury were about to deliver a verdict 
against him, might, if this were law, avoid an 
action for maliciously holding to bail. All that is 
required in such an action is, to show that the 
first action is at an end, not that the cause of such 
action is finally decided on (BEstT, C.J.).—BRook 

aaa (1825), 3 Bing. 303; 130 EB. R. 
174. Judgment of non pros.|—In a declaration 

for a malicious arrest, the termination of the former 
suit was alleged thus: That defts. did not prose- 
cute their suit, but therein wholly failed & made 
default, & thereupon it was considered that they 
should take nothing by their bill, & that their 
pledges should be in mercy, & pltf. go thereof 
without day, prout patet per recordum :—Held : the 
ct. cannot reject the allegation of the judgment of 
non pros, as, without that, it would not be shown 
how the suit was terminated. 

In all actions for malicious prosecution, whether 
founded on a civil or criminal proceeding, you 
must not only show the- prior proceeding ended, 
but must show how; if the judgment be a mere 
judgment of non pros, which is what is alleged 
here, the mere judgment is not enough to raise 
even a presumption of the want of probable cause, 
as a pitf. may have that judgment against him, 
from a mistake or from the negligence of his 
attorney in not proceeding with sufficient dis- 
patch (LORD TENTERDEN, C.J.).—WEBB v. HILL 
(1828), 3 C. & P. 485; Mood. & M. 253; 71. J. 
0.5. K. B. 244, N. P. 

Annotations :—Refd. Drummond »v. Pigou (1835), 1 Hodg. 
190; Atkinson *. Raleigh (1842), iL. J. Q. B. 165. 
175. Entry of stet processus—By consent of 

ee action for a malicious arrest cannot 
e maintained where the former cause was ter- 

minated by a stet processus by the consent of the 
parties. 

The general rule is, that a party cannot sue for 
& malicious arrest or prosecution, without showing 
in his declaration how the proceeding complained 
of was terminated (LORD TENTERDEN, C.J.).— 
Noes v. HOWEL (1830), Mood. & M. 495, 





Annotations :—-Refd. Norrish v. Richards (1835), 3 Ad. & El. 
Hildiins bore acto Cnn TGs B. N. 8S. 191; 
Emerson (1871), L. R. 6 Exch. 329. i sa 
176. Conviction with right of appeal— Failure 

to exercise right.]|— Where, in an action on the case 

against a party for maliciously, & without probable 

Cause, Causing an information to be held against 

pitf. for trespassing on land in pursuit of game, in 

the day time, under Game Act, 1831 (c. 32), & 


40. W. R. 540; 
O. L. R. 69.—CAN, 





25 C. Lb. T. 87; 9 . 
The 


(1909), 18°Man. Lo it. 444°GAN, 


of information.) — 
f an information is 
such 4 termination.of a prosecution 
as to entitle the person against whom 
the information was laid to sue 


Withdrawal 
withdrawal o 
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thereby causing him to be convicted & imprisoned 
by a justices of the peace, pltf. did not appeal 
against the conviction, pursuant to Game Act, 
1831 (c. 32), s. 44, but suffered the imprisonment 
under the conviction, & the conviction was still 
subsisting :—Held: the action was not maintain- 
able; & pltf. having been nonsuited, the ct. 
refused to set it aside.—MELLOR v. BADDELEY 
(1834), 2 Cr. & M. 675; 4 Tyr. 962; 3 Nev. & 
M. M. O. 187; 3 L. J. Ex. 217. 

Anion :—Refd. Steward v. Gromett (1859), 7 C. B. N. 8. 


177. Removal to superior court—Habeas cor- 
pus.|—Proof that a pltf. had not declared in an 
action removed by habeas corpus within two 
terms, is not sufficient evidence of a determination 
of the suit to support an action for malicious 
arrest. 

Q@u.: whether an action for a malicious arrest 
can be maintained when the cause has been 
removed from an inferior ct. by habeas corpus [at 
instance of deft. ]. 

Qu.: whether in an action for a malicious 
arrest, the mode in which the original action is 
determined must be such as in itself shows a 
want of reasonable cause.—NORRISH v. RICHARDS 
(1835), 3 Ad. & El. 733; 9 Nev. & M. K. B. 268; 
1 Har. & W. 437; 4L. J. K. B. 254; 111 H.R. 
592. 

Annotations :-—Refd. Steward v. Gromett (1859), 7C. B. N. 8. 
191; Gilding v. Kyre (1861), 10 C. B. N.S. 592; Parton 
v. Hill (1864), 12 w. R. 753. Mentd. Garton v. G. W. Ry. 
(1858), 5 Jur. N.S. 595. 

178. Discharge of plaintifi—Through delay of 
defendant.!—An action on the case lies for mali- 
ciously & without reasonable or probable cause, 
arresting pltf., & detaining him until discharged 
by a judge’s order, pending a former suit by deft. 
for the same cause of action, in which pltf. had 
been arrested & discharged out of custody by 
reason of deft.’s delay in declaring. To such 
action it is no defence that the second suit is atill 
pending. Semble: the action lies, although the 
party arresting had a good cause of action. Qu.: 
whether it lies where deft. obtained a judge’s order 
for the second arrest.—HEyYWwoopD v, COLLINGE 
(1838), 9 Ad. & El. 268; 1 Per. & Dav. 202; 
1 Will. Woll. & H. 702; 8 L. J. Q. B. 6; 2 Jur. 
1088: 112 E. R. 1213. 

Annotation :—Mentd. Giblan v. National Amalgamated 
ee Union of Great Britain & Ireland, (1903) 2 
179. Conviction without right of appeal-—-Sum- 

mary conviction.|—The rule that, in an action for 

maliciously & without reasonable or probable 
cause putting the law in motion to pltf.’s damage, 
it is essential to aver that the proceeding alleged 
to have been instituted maliciously, & without 
reasonable or probable cause, has terminated in 
favour of pitéf., if from its nature it be capable of 
such a termination, applies to a case in which 

pitf. has been summarily convicted under a 

statute giving no power of appeal. 

I think we should be disturbing foundations if 
we were to admit that there is any doubt that the 
criminal proceeding must be determined in favour 
of the accused before he can maintain an action 
for a malicious prosecution. If this were not so, 
almost every case would have to be tried over 
again upon its merits. In my judgment it makes 
no difference that the party convicted has no 
power of appealing (ByLgs, J.).—BAsSKBK v. 


for malicious prosecution.—JOHNS t. 
i aaa (1900), 19 N. Z. L. R. 319.— 


_ £. Statement by nolice authorities of 
intention not to proceed further.}— 





Part [V.—-EEsseNTIALS TO ACTION. 


MATTHEWS (1867), L. R. 20. P. 684; 36L. J. M.C. 
93; 16L. T. 417; 315. P. 391; 15 W. R. 839. 


Annotation :—Consd. Bynoe v. Bank of England, [1902] 
1K. BR. 467. 


180. Dismissal of charge —By magistrate— 
Without prejudice to either party.|—In an action 
for maliciously prosecuting pltf. for an assault 
before a magistrate, the declaration alleged that 
the magistrate adjudged that pltf. was not guilty, 
& caused him to be discharged fully acquitted & 
that the said complaint & prosecution was wholly 
ended & determined :—Held: these allegations 
were sufficiently sustained by proof that the 
magistrate dismissed the charge without prejudice 
to either party. 

The allegation, if material, was proved. The 
magistrate did all that he thought fit to do in the 
case; so that the prosecution before him was at 
an end (LORD CAMPBELL, C.J.).—AMISS v. CUN- 
NINGTON (1851), 16 L. T. O. S. 341; sub nom. 
AMES v. CUNNINGHAM, 15 J. P. Jo. 37. 

181. Conviction as to part only of indictment.|— 
Pltf. was indicted under Libel Act, 1843 (c. 96), 
s. 4, though only committed for trial under sect. 5. 
He therefore brought an action for malicious 
prosecution :—Held: the conviction was no bar 
to an action for malicious prosecution under 
sect. 4 of the Act.—BOALER v. HOLDER (1887), 51 
J.P.277; 37. L. BR. 546. 


Sect. 2.—MALICE. 
SUB-8SECT, 1.— NECESSITY FOR MALICE. 
A. Criminal Proceedings. 

182. Essential to action.;,—-KNIGHT v. JERMIN, 
No. 321, post. 

18 -|— An action for maliciously pro- 
curing pltf. to be indicted of perjury, must show 
before what judge the oath was taken ; that it was 
malicious; & that ne was legally acquitted upon 
& good indictment.—SHERINGTON v. WARD (1599), 
Cro. Eliz. 724; 78 E. R. 958. 

184. .|— A conspiracy ought not to be 
only false, but malitiose contrived, otherwise it 
will not be a conspiracy, & such malice ought to be 
proved: for if a poor man travelling upon the 
highway, be robbed by another man, & he knows 
not the party, if afterwards he do accuse such a 
one of the robbery, & the party accused be found 
not guilty; he shall not have an action of con- 
Spiracy against the accuser; for although he was 
falsely accused, yet he was not maliciously 
accused ; & it might be, that he took him to be 
the offender, because he was like unto him wh 


fe ee 














MILLS v, KELVIN & Wuuirr, L®YD., 
eae 8. C. 521; 50 Se. L. R. 331.— 


182 vi. 
cious prosecution 





PART IV. SECT. 2, SUB-SECT. 1.-—A. 
182i. Kasential to ee ae 





182 v. —-——.}—-KRETSUL v. PAPELLA 
(Alta.), [1919] 2 W. W. R. 847.—CAN. 
-/—In an action for mali- 
ltf. must prove that 
the proceedings of which he complains 
were initiated in a malicious spirit, 
that is, from an indirect & improper 


483 


robbed him (per Cur.).—MILLER v. REIGNOLDS & 

BassEt (1613), Godb. 205; 78 E. BR. 124. 

185. ——.]— MANKLETON v. ALLEN 
Win. 73; 124 E. R. 62. 

186. .|—Upon probable proof a man might 
accuse another before any justice of peace of an 
offence; & although his accusation be false, yet 
the accused shall not be punished for it. But 
where the accusation is malicious & false, it is 
otherwise; & for such accusation he shall be 
punished in this ct. (HypDE, C.J.).—TaAILor & 
TOWLIN’S CASE (1628), Godb. 444; 78 BE. 2. 261. 
Annotation :—Refd, R. v. Turner (1811), 13 East, 228. 

187. .|—A man is not to be punished for 
lawful prosecution upon just ground without 
malice, although the practice be acquitted by law 
(per CuUR.).—ANON, (1639), March, 26; 82 EH. R. 
396. 

188. .|—In an action for malicious prose- 
cution, even if deft. proves a probable conjectural 
cause of action, vet if to obtain his end he prose- 
cutes maliciously with a design to ruin pltf. or 
to put an indignity or a hardship or a difficulty 
upon him which might have been avoided by 
prosecuting at another time, then an action will 
lie.—PRITCHARD v. PAPILLON (1684), 10 State 
Tr. 319, N. P. 

189. .|—If a declaration for a malicious 
prosecution charge three persons, one of whom 
was the justice of the peace, with a conspiracy 
illegally to arrest & imprison pltf., the conspiracy 
may be collected by the jury from the circum- 
stances of the case; but if it appear that the 
justice of the peace was persuaded by the others 
that it was not a bailable offence, & that from 
ignorance of the law, & not from the malice of his 
heart, he committed pltf., he shall be acquitted.— 
MURIEL v. TRACY (1704), 6 Mod. Rep. 169; Holt, 
K. B. 151; 87 BE. R. 925; sub nom. R. v. Tracy, 
6 Mod. Rep. 30, 178. 

Annotations :—Mentd. R. 
99; Linford v. Fitzroy ( 
Green, [1899] 2 Ch. 696. 
190. .J—GOLDING v. CROWLE (1751), Say. 

1; 96 E. R. 782. 

Annotation :-—Refd. Nicholson v. Coghill (1825), 4 B. & C. 21. 


(1624), 














v. Daniell (1704), 6 Mod. Rep. 
1849), 13 Q. B. 240; Walters v. 





191. ——-.|— PURCELL v. MACNAMARA, No. 286, 
post. 

192. ——-.|—_Davis v. Harpy, No. 459, post. 

193. .|—Deft. in the height of altercation 





having jostled pltf., he went before a magistrate, 
& swore to an assault, on which deft. was bound 
over to appear at the sessions, & the grand jury 
threw out the bill. Deft. afterwards indicted pltf. 
for perjury, & he was acquitted. Pltf. then com- 
menced an action against deft. for a malicious 


(1900), I. L. R, 27 Calc. 532.—IND. 
182 ix. ———.]-—-CRUISK v. BURKR, 
[1919] 21. R. 528.—IR. 
182 x. ———. + -SHEPPEARD Vv. FRASER 
at 11 Dual. (Ct. of Sess.) 446; 21 
. Jur. 123.— SCOT. 








v. WHEAT 182xi. ——. THOMSON v¥. ADAM 
g, Mpbareer (1901), 4 W motion, not in furtherance of ustloe, 489g) 4 AMaoph, (Gk of Bose.) 20% 8 
182 ii. ——.}—Absence of reasonable W. W. R. 289; 13 Sask. L. R.120— mi ; R — 
& probable cause for the prosecution CAN, 182 xil. R a fide NON iy 
is not by itself sufficient to impose 482 vii. ——.}—A complainant who {{875).,2 JR. (Ch of Sess.) 660; 1 
Nability ; malice must exist.—Sr. put the criminal law in motion against "C: o4 **. 38 : 
DENIS »¥, SHOULTzZ (1898), 25 A. R. @ person by whom he had been ag- 182 xiii. ——.}+—MACAULAY v. NORTH 
131.—CAN. grieved, such prosecution not being UisT Schoo. Boarp (1887), 15 R. (Ct. 
_—— eli, ———.]} CAMPBELL v. McKay malicious or groundless, should not be of Sess.) 99; 25 Sc. L. R. 91.—SCOT. 
1903), 38 N. 8. R. 333.—CAN, held civilly responsible for an ifijury 182 xiv. .+-M‘CORMACK v. GLAS- 
182 iy. --~To succeed in an or loss thereby sustained by the per- Gow CoRPN., [1910] 8. ©. 562.—SCOT, 
action for malicious prosecution, pltf, 800 prosecuted.-KISHORER LAL. ». 182 xv. .;--Acta done under the 
must prove that deft. instituted or ENAETH HOSskIN N, ENARTH  ganction of & within the limits of the 
carried of the p maliciously, HosseIN KHAN vt. gone pes authority conferred by judicial process 
wae IMER ry ry PY o_o 


v. FISHER (1913), 23 
W. 1. R. 905; 11D. L. R. 77; 4 


. BR. 454; 6 Sask. L. R. 206.— 
GaYaWwaL 


oO 
ae) 1 N. W. pt. 
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182 vill. ———.]}—-MaDHU LAL AHIR 
SAHAI PANDE DHANI 


are not actionable as injuries unless 
done maliciously & without reasonable 
& ebay en's cause.—HarT v. COHEN 
(1899), 16 S. C. 363.—S, AF. 
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Part XIV.—APPEALS FROM QUARTER SESSIONS. 


1482. —-—.|—-An appeal against an order for 
removal was dismissed at the borough Sessions, 
for which notice of appeal had been given; 
an order for costs made in favour of resps. applts. 
not appearing pursuant to their notice. At the 
next sessions applts. applied to rescind the former 
order for costs, & to be allowed then to enter & 
respite this appeal to the following sessions, on 
the ground of mala fides on that part of resps. 
The sessions, however, after hearing all the facts, 
refused to grant the application:—Held: a 
mandamus to enter continuances & hear the appeal 
would not lic.—R. v. Bouron RECORDER (1849), 
18 L. J. M. C. 1389; 13 L. T. O. 8. 143; 14 Jur. 
431; 138J.P. Jo. 346. 

1483. -|—In an appeal against a poor rate 
applts. alleged in one ground of appeal that they 
were rated in a greater & higher proportion than 
twenty-five other persons, naming them. No 
notice of the grounds of appeal had been served 
on those persons. The sessions held, that for want 
of such notice the ground of appeal was defective. 
Applts. then proposed to abandon that ground of 
appeal & proceed on the others, but the sessions 
refused to permit them to do so, & dismissed the 
appeal. The ct. discharged a rule for a mundamus 
to compel the justices to hear the appeal. 

If a document is capable of the construction 
Which has been put upon it by a ct. of quarter 
sessions, this ct. will not on an application for a 
mandamus exercise a power of review. When the 
sessions decided in favour of resps. applts. then 
proposed to abandon that ground of appeal & 
proceed on the others, but the sessions were of 
opinion that it was unsafe to permit them to do so. 
This appears to me a matter which it was com- 
petent for the sessions to decide, & I do not feel 
called upon to interfere with such decision 
(ERLE, J.).—_NEWMARKET Ry. Co. v. DULLINGHAM 
(CHURCHWARDENS, ETC.) (1850), 4 New Sess. Cas. 


1484, .|—Two justices made a certificate, 
under Highway Act, 1835 (c. 50), for the diversion 
of a highway. The certificate stated that the 
justices had on the application of the surveyor of 
the highways viewed the highway proposed to be 
diverted, etc., but did not show that the surveyors 
were authorised to make the application. On 
appeal, by a party interested, the sessions held the 
certificate bad on this ground, & refused to proceed 
further. 

A rule nisi having been obtained for a mandamus 
to enter continuances & hear the appeal :—Held : 
the appellate jurisdiction, given to the sessions by 
Highway Act, 1835 (c. 50), was not limited to the 
points mentioned in sect. 89, but was general; & 
consequently the sessions had jurisdiction to 
entertain the question whether the certificate 
was good or bad; but having exercised their 
jurisdiction, mandamus did not lie, even if they 
were wrong.——R. v. WORCESTERSHIRE JJ. (1854), 
3.E. & B. 477; 20. L. R. 1833; 23 L. J. M. C. 
113; 22 L. T.0.S, 332, 18 Jur. 424; 183. P. Jo. 
263 ; 118 E.R. 1221, 


Annotations :—Consd. R. v. Harvey (1874), L. RW. 10 Q. B. 
46. Red. Wright v. Frant Overseers (1863), 4 B. & S. 118. 
Mentd. R. v. Maulo (1871), 41 L. J. M. C. 47. 


aes -}—Ea p. MARTIN (1876), 40 J. P. Jo. 
Annotation :—Consd, Sharp v. Wakefield (1888), 58 J. 1’. 20. 

1486. -|—Applt. was convicted by a metro- 
politan police magistrate under Vagrancy Act, 
1824 (c. 83), 8. 4, which makes punishable as a 
rogue & vagabond “‘ every person... using any 
subtle craft, means, or device, by palmistry or 
otherwise, to deceive & impose on any of His 
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Majesty’s subjects.’’ The conviction described 
the offence as ‘“‘ unlawfully using certain subtle 
craft, means & device,’’ omitting the words ‘‘ by 
palmistry or otherwise.’”’ Upon appeal to the 
Middlesex sessions, the proceedings commenced 
with an objection from applt. that the omission of 
the above words made the conviction bad. The 
justices, after hearing the point argued, retired, 
& on their return the assistant judge gave what 
purported to be the decision of sessions, quashing 
the conviction on the objection taken to it. 
Upon application for a mandamus to sessions to 
hear the appeal on the merits, it was proposed to 
show by affidavits from the justices that the 
decision given by the assistant judge was contrary 
to the opinion of a majority of the justices forming 
the ct., & that after such opinion had been com- 
municated to him, he persisted in giving his 
decision as that of sessions :—-Held: (1) the order 
of sessions having been duly recorded, it was too 
late to inquire whether it did or did not represent 
the opinion of the majority of the justices; & 
(2) the decision upon the form of the conviction 
was not a decision upon a preliminary matter, but 
a hearing & adjudication upon the merits, which 
upon a mandamus could not be reviewed.—R. v. 
MIDDLESEX JJ. (1877), 2 Q. B. D. 516; 41 J. P. 
629; 25 W. R. 610; sub nom. R. v. MIDDLESEX 
JJ., SLADE’s CasgE, 46 L. J. M. C. 225; 36 L. T. 
402, 


Annotations :—As to (2) Retd. R. v. Essex JJ. (1883), 49 
L. T.177; R.v. Slade, Ax p. Saunders, R. v. London JJ., 
Kx p. Saunders (1895), 64 L. J. M. C. 273; R. v. Customs 
& Excise Comrs., [1913] 3 K. B. 483. 

1487. .|—Where licensing justices have 
refused the renewal of a license to the holder thereof 
in respect of a house which had been continuously 
licensed from a date before 1869 for the sale of beer 
to be consumed on the premises, the mere fact that 
the justices had not in writing stated the grounds 
for their decision as they are required to do b 
32 & 33 Vict. c. 27, s. 89, does not entitle the holder 
of the license to have the decision reversed & the 
license granted. 

When in such circumstances the ct. of quarter 
sessions has overruled the objection that the 
licensing justices have so failed to state their 
reasons & has heard the case on its merits, appct. is 
not entitled to a mandamus to the licensing justices 
to hear & determine the application. It has 
already been heard & determined.—Ez p. GORMAN, 
[1894] A. C. 23; 63 L. J. M. C. 84; 70 L. T. 46; 
58 J. P. 316; 10 T. L. R. 128; 6 R. 89, H. L.; 
affg. S. C. sub nom, Re GQLAMORGANSHIRE SESSIONS, 
Ex p. GORMAN (1892), 8 T. L. R. 642, C. A. 

1488. .|— Where quarter sessions have 
decided as to the sufficiency of the plan, the ct. will 
not interfere by mandamus to compel them to 
enrol the certificate.—R. v. SurReEY JJ., [1908] 
1K. B. 374; 771. J. K. B. 167; sub nom. R. »v. 
Surreny JJ., Ex p. LocKE Kina, 98 L. T. 42; 72 
J.P.58; 241T.L. R. 185; 61. G. R. 98, D.C. 

1489. ——— Reasons for decision not satisfactory.| 
—R. v. LEICESTERSHIRE JJ., No. 1054, ante. 

1490. —— .|—Upon application for a 
mandamus, to enter continuances & hear an appeal. 
this ct., being of opinion that the sessions had 
rightly disposed to the case upon the facts, refused 
to interfere, although the reasons on which the 
decision rested were not satisfactory.—-R. v. WEST 
RIDING OF YORKSHIRE JJ., LONGWOOD v. HALIFAX 
(1842),2 Q. B. 705; 1 Gal. & Dav. 630; 11 L. J. 

C.57; 63. P.153; 6 Jur. 531; 114 H.R, 276. 


Annotations :—Distd. R. v. Brighthelmston (1842), 3 Q. B. 
342, Refd. R. ¥v. Anglesea J cy (18438), 12 L. J. XM ‘ Cc. 131 : 
R. v. Montgomeryshire JJ. (1845), 14 L. J. M. C. 142. 
Mentd. R. v. Brisby (1849), 18 L. J. M. C. 157. 
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Sect. 2.—Malice: Sub-sect. 1, A. & B. (a), (b) & 
(ce); sub-sect. 2, A.] 
rosecution. The jury having found a verdict 
for pltf., on the ground that deft. was actuated b 
malice in indicting pltf., the ct. refused to distur 
the verdict.—HUuUGHES v. REEVES (1828), 7 L. J. 
Oo. 8. C. P. 81. 


194, ——-.|—MusGROVE v. NEWELL, No. 267, 
ost, 
" 195. .—BROWNE v. STRADLING, No. 55, 








196. .}—I apprehend that, if three things 
concur, the person prosecuting the proceedings 
is liable to an action. First, if the proceeding be 
really without foundation; & this must be 
evidenced by the proceedings having finally ter- 
minated in favour of pltf., whether the proceedings 
be in bkpcy. or by indictment. Secondly, the 
proceeding must have been taken without reason- 
able & probable cause. Thirdly, lest persons 
should be deterred, by fear of the consequences, 
from enforcing the law with despatch upon bond 
fide suspicion, before a man can be made re- 
sponsible, it must be shown that, in taking the 
proceeding, he was actuated by malice or by some 
bad motive. . .. In considering the question of 
reasonable & probable cause, it is quite right to 
take the opinion of the jury whether at the time 
when the proceeding was taken, deft. really 
believed it was a well-founded proceeding... . 
I apprehend that the mere fact of deft. taking the 
proceedings with the knowledge & belief that they 
could not properly be taken, would be some evi- 
dence of malice (CLEASBY, B.). 

Malice in a legal sense means an act done 
without just cause or excuse (MARTIN, B.).— 
JOHNSON v. EMERSON (1871), L. R. 6 Exch. 329; 
40 L. J. Ex. 201; 25 L. T. 337 


Annotation :—Refd. Quartz Hill Consolidated Gold Mining 
Co. v. Eyre (1883), 11 Q. B. D. 674. 








197. ——.|]—-Hicks v. FAULKNER, No. 18, ante. 

198. .}—ABRATH v. NORTH EASTERN Ry. 
Co., No. 418, post. 

199. —Vaaoe v. Kemp (1887), 4 T. L. R. 
52, N. P. 

200, ———.|—THARBY v. BAYFIELD & DARLING 


(1887), 4T. 1. R. 62, N.P. 








201. ——.]—WarSON v. SMITH, No. 119, ante. 

202, ——~—.|—-QUINN v. LEATHEM, No. 365, post. 

i ———.|—TREBECK v. CROUDACE, No. 349, 
post, 


204. ——-.|— MEERING vv. GRAHAME-WHITE 
AVIATION Co., Lrp., No. 317, post. 


RB. Civil Proceedings. 
(a) In General. 


205. Essential to action./—-A man shall not be 
punished by way of action, upon the case, or 
otherwise, for prosecuting a matter against another, 





MatLicious PROSECUTION AND PROCEDURE. 


by a legal way, & course of justice (CoKE, C.J.).— 
ANFIELD v. FEVERHILL (1614), 2 Bulst. 269; 1 


Roll. Rep. 61; 80 E. R. 1113. 
Se -—Mentd. London C'orpn. v. Cox (1867), L. R. 





239. 
206, ———.|—TRAVERSE v. Daws (1673), Freem. 
K. B. 324 ;.89 EB. R. 240. 
207. ———-.|—GosLINn v. WILCOCK, No. 86, ante. 
208. —- .|--SCHEIBEL v. FAIRBAIN, No. 95, 
ante. 
209. .|}—In an action for maliciously 


holding to bail, it is not sufficient to prove that the 
writ was sued out after payment of the debt, if 
the circumstances afford no inference of malice ; 
but in such case evidence of actual malice must be 
given.—GIBSON v. CHATERS (1800), 2 Bos. & P. 
129; 126 EB. R. 1196. 


Annotations :—Consd. Nicholson v. Coghill (1825), 6 Dow. & 
Ry. K. B. 12; WLewis v. Morris (1834), 4 Tyr. 907 ; Saxon 
v. Castle (1837), 6 Ad. & El. 652; Clissold v, Cratchley, 
(1910) 2 K. B. 244. 





210. ———.|—PAGE v. WIPLE, No. 96, ante. 
211. ———.]—SINCLAIR v. ELDRED, No. 306, 
212. ——.|—-TURNER v. TURNER, No. 401, post. 
213. .|—Pltf. was arrested by the indorsee 


of a bill of exchange, purporting to be drawn on 
him, & accepted by him. In fact the acceptance 
was not his. This is not sufficient to support an 
action for a malicious arrest, defts. having acted 
under mistake, without malice.—SPENCER  v. 
JACOB (1828), Mood. & M. 180, N. P. 

214. .j—In an action for a malicious arrest, 
pltf.’s counsel had closed his case, & deft.’s counsel 
had begun to address the jury, when the Lord 
Chief Justice said, he would nonsuit, on the ground 
that there was no evidence of malice.—GEORGE v. 
RADFORD (1828), as reported in 3 C. & P. 464, N. P. 

215. ——.|—LEwIs v. Morris, No. 312, post. 

216. .|—A. being indebted to B., B. sued 
out bailable process, which he delivered to the 
sheriff to execute, &-the sheriff arrested A. whilst 
he was attending a trial as a witness under : 
subpoena :—Held: an action on the case was not! 
maintainable by A. against B. for procuring A 
to be illegally arrested, it not being shown that B 
had any knowledge that A. was attending as ¢ 
witness when he delivered the writ to the sheriff t« 
be executed.—STOKES v. WHITE (1834), 1 Cr. M 
& R. 2238; 2 Dowl. 703; 4 Tyr. 786; 3L. J. Ex 
321; 149 EK. R. 3062. 

Annotations :—Consd. Aga Kurboolie Mahomed »v. [i 

(1843), 3 Moo. Ind. App. 164. Refd. Lloyd v. Wood (1836 

5 Ad. & El. 228. Mentd. Eastern Counties Ry. v. Broor 

(1851), 15 Jur. 297. 

217. ——.] — Pltf. gave defts. a warrant o 
attorney to enter up judgment if certain cost 
should be unpaid within four days after the maste 
should have taxed the same. Defts. procure 
a taxation ex p.; &, by an incorrect representatio: 
to the master, obtained from him an allocatur fc 
more costs than they were entitled to. By orde 
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206 iv. ./-Where a person has %, 470: .U+ STANLEY ( , 
205i. Hesential to action.}—Mrr- set. the law in motion, whether in a 133-—8. AF. 
CHELL v. MCMURRICH (1892), 22 O. R. civil or a criminal caso, if damages are 205 viii. -}—A person who clain 
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205 if. -}POLLON, ©. KOBZAR ynust be proved.—BEUKKS . Sr#yn ceedings wore wrongful, but also th 


ScHOOL DistTricr No. 3597 oF Saa- 
KATCHEWAN (Sask.), [1919] 3 W. W. R. 








(1877), Buch. 22.—S, AF. 


they were malicious.—ScCHREIBER 
PAPER, (1906) KX. D. C. 34.—S. AF. 





171.—CAN, 205 v. -J]——To sustain an action 
In for damages for having wrongfully 205 ix. -}—When a person i 
205 fil. : an action of dam- ie atitutes legal proceedings malicious! 
for malicious prosecution :— obtained an igterdict, pltf. must allege 


Held: purauer was not entitled to an 
issuo of malicious prosecution as de- 
fenders were privileged in thefr action 
& there were no facts set forth from 
which malice & want of probable cause 
could be inferred.—CHALMERS v. BaR- 
CLAY, PERKINS & Co., LtTp, [1912] 8. AF. 


& prove that deft. obtained the inter- 
dict maliciously & without reasonable ‘ie against him f 
& idaho cause.— BECK v. HOLLAND 
& e (18838), 1 8. A. R. 89.—8. AF, 


205 vi. : 
JOHNSON (1883), 3 


they result in damage, an action bd 


or damages 
created. In such an action both mali 
& special damage must be alleged.- 
PUFFETT v. FENNELL & AUSTIN, [190 
E. D. Cc. 8.-—8, AF, 

205 x. ———.] —- KHAN v. DEEN 
(1907), 24 8. C. 396.—S. AF, 


REE & Co. v¥. 
E. D. C. 248.—~ 


Part 1V.—ESSENTIALS TO ACTION. 


of a judge, on summons, a new taxatidn was 
directed, pending which defts. arrested pltf. 
Afterwards the new taxation was had, & the costs 
were reduced. Pltf. declared in case for a wrongful 
arrest, & defts. pleaded that the costs had been 
taxed & a sum found due, for which they arrested : 
—Held: (1) pltf. might properly sue in case for a 
malicious arrest, & was not nee to declare for a 
deceitful representation to the master; (2) judg- 
‘ment must be arrested, because the declaration, 
which set out the facts of the case, alleged only 
that defts. had wrongfully & injuriously delivered 
the writ to the sheriff, not adding maliciously. 
Saxon v. CASTLE (1887), 6 Ad. & Hl. 652; 1 Nev. 
& P. K. B. 661; Will. Woll. & Dav. 305; 61. J. 
K.B.177; 112 E. R. 251. 


Annotations :—As to (2) Consd. De Medina v. Grove (1846), 
aor B. 152. Refd. Churchill v. Siggers (1854), 3 KE. & B. 


218. -|— Deft., telling a bail that his 
principal was likely to abscond, procured from him 
directions to take his affidavit of justification off 
the file. The directions having been given too 
late, deft. obtained, by mcans of them, an order of 
a judge for the surrender of the principal :—Held : 
an action did not lie against him for this proceed- 
ing, at the suit of the principal, without alleging 
& proving express malice.—PORTER v. WESTON 
(1839), 5 Bing. N. C. 715; 8 Scott, 25; 8 Ll. J. 
C. P. 349; 3 Jur. 507; 132 E. R. 1275.. 

219. .] — Where, in a suit in equity, an 
order was made that G. should pay into the name 
of the Accountant-General, in trust in the cause, 
a certain sum admitted by his answer to have been 
the amount of the sale of a trust fund; & the solr. 
for pltf. in the suit registered it under Judgments 
Act, 1838 (c. 110), s. 19, & G. was in consequence 
prevented from disposing of his lands :—Held: 
the registering of the order was not of itself a 
wrongful act, & no action could be maintained for 
it without proof of malice.—G1BRs v. PIKE (1842), 
9M. & W. 351; 1 Dowl. N.S. 409; 12 L. J. Ex. 
257; 6 Jur. 465; 152 E. BR. 149. 

Annotations :—Refd. Allon v. Flood, (1898] A. C. 1. Mentd. 
Kennedy v. Hilliard (£859), 1 L. T. 78 ; Seaman v. Nether- 
clift (1876), 1G. P. D. 540. 

220. ae —In an action for maliciously 
arresting pltt. for debt on a capias, on the ground 
that he was about to leave the country, the gist 
of the action is not that the then pltf. had no 
reasonable & | gaan ground to believe that the 
party arrested was about to leave the country, 
but it is the falsehood & fraud used to obtain the 
Judge’s order to arrest; & unless a declaration for 
& malicious arrest contain allegations of falsehood 
& fraud in the obtaining such order, it will be bad 
on special demurrer. Semble: a declaration 
containing the allegation that deft. falsely procured 
the judge to make an order to arrest pltf. is good 
after verdict on a motion to arrest the judgment.— 
DANIELS v. FIELDING (1846), 16 M. & W. 200; 4 
Dow. & L. 329; 16 L. J. Ex. 153; 8 L. T. O. S. 
474; 11 J. P. 588; 153 EB. R. 1159; sub nom. 
GRAHAM v. SANDRINELLI, TALBOT v. BULKELEY, 
DANIELS v. FIELDING, 10 Jur. 1061. 


Annotations :—Refd. Bryant v. Bobbett (1847), 10 L. T. 
O. S. 208; Ross v. Norman (1850), 19 L. J. Ex. 329; 
Seymour v. Brooks (1867), 15 W. R. 587; Johnson v. 
Emerson (1871), L. R. 6 Exch. 329. 











; i -}|— Dr MEDINA v. GROVE, No. 352, 
ost. 
222. -|— Pitf. was in custody under an 





attachment from the Ct. of Ch., for non-payment 
of costs to pltf. in a suit in equity, deft. in this 
action. After the costs were paid, the solr. of 
pltf. in equity, the now deft., refused to give an 
order to the sheriff to discharge pltf., saying, let 


485 


him go to the ct. to purge his contempt. The judge 
in equity discharged him on motion :—Held: no 
action was maintainable for refusing to give the 
order to the sheriff, & thereby prolonging pltf.’s 
imprisonment, except on proof of express malice.— 
MOORE v. GUARDNER (1847), 16 M. & W. 595; 8 
L. T. O. S. 414; 153 BE. R. 1327. 


he ——.]-— CHURCHILL v. SiGGERS, No. 527, 
post, 
224. .|}—An action was brought against 





overseers of the poor for maliciously, & without 
reasonable or probable cause, obtaining a warrant 
for arresting pltf. for poor rates, they knowing that 
he was privileged from arrest pending his examina- 
tion under 12 & 13 Vict. c. 106, 5.111. There was 
a count for false imprisonment. Pltf. owed for 
two poor rates before his bkpcy., & for one allowed 
& published after it. Pltf. obtained protection 
from arrest under the bkpt. law. The rates were 
then demanded of him, & not paid. Defts. applied 
to a justice. A summons was issued, calling on 
him to appear before the justices to show cause why 
he had not paid the rates. He indorsed on the 
summons that his goods were under the protection 
of the Ct. of Bkpcy.; but did not appear to show 
cause. The justices issued a distress warrant 
against pltf. His goods having been seized under 
the bkpcy., a return of nulla bona was made to the 
warrant. On that return the justices issued a 
warrant for pltf.’s imprisonment, in default of pay- 
ment, & pltf. was arrested & imprisoned under it 
by direction of defts., who knew all the facts :— 
Held: there was no evidence of malice, or want of 
reasonable or probable cause for obtaining the 
warrant ; & there was no ground for maintaining 
an action against defts. on either count.— PHILLIPS 
v. NAYLOR (1859), 4 H. & N. 565; 28 L. J. Ex. 
225; 33 L. T. 0.8. 167’; 23 J. P. 660; 5 Jur. N.S. 
966; 7W.R. 504; 157 E. R. 962, Ex. Ch. 


Annotations :-—Mentd. Re Dickens (1862), 5 L. T. 776; 
Ames v. Waterlow (1869), L. R. 5 C. P. 53. 





225, ——.|--SOMMERVILLE v. MIREHOUSE, No. 
359, post. 

226. .|—GIBSON v. VEASEY, No. 379, post. 

227, ——~.| —- JOHNSON v. EMERSON, No. 196, 
ante, 

228. .|—Deft., on the advice of his solr., 





erroneously registered as a bill of sale an inventory 
& receipt of pltf.’s whereby plitf. was damaged in 
his credit :—Held: to make deft. liable in an 
action want of reasonable & probable cause & 
actual malice must both be proved.—HORSLEY v. 
STYLE (1893), 69 L. T. 222; 58 J. PP. 38; 9 
T. L. R. 605; 4 R. 574, C. A. 

229. .]|—-CLISSOLD v. CRATCHLEY, No. 16, 
ante. 





(6) Wrongful Arrest of Ship. 
See ADMIRALTY, Vol. I., pp. 162, 165, Nos. 709, 
710, 748-753. 


(c) Bankruptcy Proceedings. 
See BANKRUPTCY, Vol. V., pp. 1000, 1001, Nos. 
8165-8174. 


SuB-SECT. 2.—WHAT CONSTITUTES MALICE. 
A. General Rules. 

230. Acting without just cause or excuse.|— 
JONES v. GIVIN, No. 25, ante. 

231. .|—COHEN v. MORGAN, No. 30, ante. 

282. —-—.]-—— Malice in common acceptation 
means ill will against a person, but in its legal sense 
it means a wrongful act, done intentionally, with- 
out just cause or excuse (BAYLEY, J.).—BROMAGE 
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Sect. 2.—Malice: Sub-sect. 2, 4. & B.] 


v. PROSSER (1825), 4 B. & C. 247; 1C. & P. 673; 
6 Dow. & Ry. K. B. 296; 3 L. J. 0.8. K. B. 208 ; 
107 E. R. 1051. 


Annotations :—Refd. Mitchell v. Jonkins (1833), 5 B. & Ad. 
588; Wason v. Walter (1868), L. R. 4 Q. B. 73; Henwood 
v, Harrison (1872), L. R. 7 C. P. 606; Clark v. Molyneux 
(1877), 3 Q. B. D. 237; Capital & Counties Bank v. 
Henty (1882), 7 App. Cas. 741; Hicks v. Faulkner (1882), 
46 L. T. 127; Mogul 8.8. Co. ». McGregor, Gow (1889), 
23 Q. B. D. 598; Nevill v. Fine Arts & General Insce., 
{1895} 2 Q. B. 156; Allen wv. Flood, 508} A.C. 1; Quinn 
». Leathem, (1901) A. C. 495. Mentd. Blackburn >». 
Blackburn (1827), 1 Moo. & P. 33; Padmore v. Lawrence 
(1840), 4 J. P. 42; Coxhead v. Richards (1846), 2 C. B. 
569; Henderson v. Broomhead (1859), 7 W. R. 492; R. 
v. Munslow, {1895} 1 Q. B. 758; London Assocn, for 
Protection of Trade v. Greenlands, [1916] 2 A. C. 15. 





233. .|—JOHNSON v. EMERSON, No. 196, 
ante. ; 
234, ——-.]|-—-QUINN v. LEATHEM, No. 365, post. 


285. Any improper or indirect motive — Not 
spite or hatred only.!—(1) In an action for a 
malicious arrest, malice is a question of fact for the 
jury, who are at liberty, but not bound, to infer 
it from the want of probable cause; & where a 
creditor had caused his debtor to be arrested for 
£45, knowing that there was a set-off to the amount 
of £16 5s., but instructed the bailiff who made the 
arrest, to allow the set-off in case the debtor would 
settle the debt; & the judge, upon the proof of 
these facts, was of opinion that there was no pro- 
bable cause for the arrest, & that there was malice 
in law, inasmuch as the act of causing the party to 
be arrested for a larger sum than he owed was 
wrongful, & therefore told the jury that the only 
question for them was the amount of damages; 
the ct. granted a new trial, on the ground that it 
ought to have been left to the jury to find whether 
there was malice or not. 

[In an action for malicious arrest] malice is a 
question of fact which ought to be left to the jury 
(TAUNTON, J.). 

I have always understood the question of 
reasonable & probable cause on the facts found to 
be a question for the opinion of the ct., & malice 
to be altogether a question for the jury (DEN- 
MAN, C.J.) 

(2) I have always understood, since the case of 
Johnstone v. Sutton, No. 2, ante, that no point 
of law was more clearly settled than that‘in every 
action for a malicious prosecution or arrest, pltf. 
must prove what is averred in the declaration, 
viz. that the prosecution or arrest was malicious 
& without reasonable or probable cause ; if there be 
reasonable or probable cause, no malice, however 
distinctly proved, will make deft. liable ; but when 
there is no reasonable or probable cause, it is for 
the jury to infer malice from the facts proved 
« .. the term malice in this form of action is not 
to be considered in the sense of spite or hatred 
against an individual, but of malus animus, & 
as denoting that the party is actuated by improper 
& indirect motices (PARKE, J.).—MITCHELL v. 
JENKINS (1833), 5 B. & Ad. 588; 2 Nev. & M. K.B. 
301; 8L. J. K. B. 35; 110 B. R. 908. 


Annotations :—As to (2) Refd, Porter v. Weston (1839), 8 
a re Pratt v. British Medical Assocn., at 1 


_B. 244, Generally, Mentd. : 
43.P.42: Hicks sa ntd. Padmore v. Lawrence (1810), 


MALICIOUS PROSECUTION AND PROCEDURE. 








2386. .}—In an action against an 
attorney for a malicious arrest, the jury must be 
satisfied of the absence of any just demand on the 
part of his client, & also that the attorney knew 
that there was not any such demand; & applying 
the law for some purpose of his own, or for some 
other ill purpose which the law calls‘malicious. 
committed the injury complained of by pltf. In 
such a case it is not necessary to prove malice 
in the ordinary sense of the word; any improper 
or sinister motive will be sufficient.—STOCKLEY v. 
HOoRNIDGE (1837), 8 0. & P. 11, N. P. 

237, —_—_ ——..]—E.. having obtained a judg- 
ment against F. & T., he, by H., his attorney, 
sued out concurrent writs of ca. sa. into London & 
Surrey. F. was taken on the former writ, &, on 
giving to H. a promissory note jointly with B. as 
his surety, was discharged. No notice of this was 
given to the sheriff of Surrey, & he took T. on the 
other writ of ca. sa. In an action against H. for 
maliciously omitting to give notice to the sheriff 
of Surrey, that the judgment had been satisfied 
by the arrangement with F.:—Held: (1) to 
support this action, the jury must be satisfied that 
there was malice; but to constitute malice it 
was not necessary that H. should have acted from 
any spite or ill will, or the like, but that, if he acted 
as he did from any indirect motice, such as to get 
the debt for his client from T., or to get more costs 
for himself, that would be malice for this purpose ; 
(2) the mere ‘fact of H. not giving notice to the 
sheriff of Surrey that the judgment had been 
satisfied was one from which alone the jury might 
infer malice ; but if they thought that H. had been 
defrauded when he received the promissory note, 
or had taken it on a representation that the parties 
were solvent when they were not so, this would 
go to negative the malice.—TEBBUTT v. HOLT 
(1844), 1 Car. & Kir. 280, N. P. 


Annotation :—GCenerally, Mentd. Clissold v. Cratchley, [1910] 
2K. B. 244. 





238. ——-- ——.|—-QUINN v. LEATHEM, No. 365, 
post. 
239, -—-— — To satisfy the term 


maliciously, as used in this declaration, it is not 
necessary that there should have been any spite 
or revenge in deft. towards pltf. If from any 
indirect motive as to extort money to which he 
was not fairly entitled, deft. acted as is here com- 
plained of, that will be sufficient (WaTsoNn, B.),— 
CLARK v. MANSFORD (1858), 1 F. & F. 362. 








240. .}— Hicks v. FAULKNER, No. 
18, ante. 

241, ——.]— Happrick v. UWesiop, No. 409, 
post. 


242, ——.|—Any motive other than that of 
simply instituting a prosecution for the purpose of 
bringing a person to justice, is a malicious motive 
on the part of the person who acts in that way ; 
& it appears to me in the present case that the 
prosecution of a person for the purpose of frighten- 
ing others, & thereby deterring them from com- 
mitting depredations upon the property of the co., 
is not a motive of such a direct character as to 
afford a legitimate foundation for a criminal 





aulkner (1882), 46 L. T. 127. prosecution. I therefore think that, as against 
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Part IV.—EssENTIALS TO ACTION. 


deft. there was abundant evidence of malice to 
aupport the action (ALDERSON, B.). 

think that the fact of deft. prosecuting pltt., 
not for the purpose of punishing him, but to make 
him an example to others, is ample evidence of 
malice (MARTIN, B.).—STEVENS v. MIDLAND 
CouUNTIES Ry. Co. (1854), 10 Exch. 8352; 2 
C. L. R. 1300; 23 L. J. Ex. 328; 23 L. T. 0. S. 
70; 18J.P.718; 18 Jur. 982; 156 E. R. 480. 


Annotations :—Reftd. Bank of New South Wales v. Owston, 
ae a Ye Cas. 270; Kdwards v. Mid. Ry. (1880), 


6 Q. Kent v. Courage, Croft v. Same (1890), 
55 J. P. 264; Cornford v. Carlton Bank, [1899]:1 Q. B. 
392. Mentd. Whitfield v. S. E. Ry. (1858), 27 L. J. o B 


229; Pratt v. British Medical Assocn., [1919] 1 K. B. 244. 











243. .|—SHUFFLEBOTTOM v. ALLDAY, No. 
268, post. 

244. -|—MELIA v. NEATE, No. 293, post. 

245. .|—ABRATH v, NORTH EASTERN Ry. 


Co., No. 418, post. 

246. ——-.]— Malice, in its widest & vaguest 
sense, has been said to mean any wrong or indirect 
motive; & malice can be proved, either by show- 
ing what the motive was & that it was wrong, or 
by showing that the circumstances were such that 
the prosecution can only be accounted for by 
imputing some wrong or indirect motive to the 
prosecutor. ... There may be such plain want 
of reasonable & probable cause that the jury may 
comc to the conclusion that the prosecutor could 
not honestly have believed in the charge he made, 
é& in that case want of reasonable & probable cause 
is evidence of malice. But I am not prepared to 
assent to the proposition that, where there is want 
of reasonable & probable cause, the jury may 
always find malice, no matter what the circum- 
stances may be (CAVE, J.).—BROWN v. HAWKES, 
[1891] 2 Q. B. 718; 60 L. J. Q. B. 332, D. C.; 
affd., [1891] 2 Q. B. 725, C. A. 


Annotations :—-Refd. Carder v. Peninsular & Oriental Steam 


Navigation Co. (1892), 8 T. L. R. 335; Cornford v. Carlton 
Bank (1899), 81 L. T. 


415; Bradshaw v. Waterlow, 
{1915) 3 K. B. 527 


247, —~.] —-MEERING v. GRAHAME-WHITE 
AVIATION Co., Lrp., No. 317, post. 
Presumption of malice.|—See Sub-sect. 4, post. 


B. Particular Instances. 


248. Unreasonable delay in laying charge.)/— 
Tatton & TOWLIN’s CasB (1628), Godb. 444; 78 
E. R. 261. 

Annotation :—Reld. R. v. Turner (1810), 13 East, 228. 

249. Advertising indictment.]—In action for a 
malicious prosecution, an advertisement put in 
the papers by deft., pending the indictment, is 
evidence, though an information had been granted 
for it—CHAMBERS v. ROBINSON (1726), 2 Stra. 
691; 93 B. R. 787. 


Annotations :-—-Folld. Wicks v. Fentham (1791), 4 Term Rep. 
247. Mentd. Beardmore v. Carrington (1764), 2 Wils. 244. 


250. Attempting justification of charge — In 
gross ignorance of law.]—A. takes a bank note in 
the course of his business, which he pays to B., 
the note is afterwards stopped at the bank asa 
forged note, & is le hay by an inspector to A. who 
immediately pays to B. the amount of the note, & 
refuses to give it up to the inspector, insisting on 
his right to retain it, in order to recover the amount 
from the person from whom he received it. The 
inspector, in the absence of all circumstances of 
suspicion, is not justified in charging A. before a 
magistrate with feloniously having the note in his 
possession, knowing it to be forged for the purpose 
of compelling him to give up the note. By 


PART IV, SEOT. 2, SUB-SECT. 2.-—B. 
257 i. Arreat for amount in excess of 


sum due.J}—Held : the jury might with 
oy, infer malice from the fact of 
eft. having recovered a sum jess than 
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possession, under Bank Notes Forgery Act, 1805 
(c. 99), is meant the original possession of a note 
acquired in an illegal mode, & not a subsequent 
possession like the above, where the original 
possession was legal. 

The possession which is made felonious by the 
statute, is to be understood of an original possession 
of a note obtained by unlawful means. This I 
consider to be so clear that to press a commitment, 
under circumstances like the present, is such a 
crassa ignorantia that it amounts to malice (LORD 
ELLENBOROUGH, J.),—BROOKS v. WARWICK (1818), 
2 Stark, 389, N. P. : 

251. Refusal to sign authority of discharge — 
After debt settled—Defendant in custody under 
ca. sa.J—Pltf. is bound to accept from deft. in 
custody under a ca. sa. the debt & costs, when 
tendered in satisfaction of his debt, & to sign an 
authority to the sheriff to discharge deft. out of 
custody. An action on the case will lic against 
pitf. for having maliciously refused so to do; & 
the refusal to sign the discharge is sufficient primd 
facie evidence of malice in the absence of circum- 
stances, to rebut the presumption.—CROZER v. 
PILLING (1825), 4 B. & C.26; 6 Dow. & Ry. K. B. 
129; 107 E. R. 969; sub nom. CROYER v. PILLING, 
3L.J.0.8S. K. B. 131. 
annotations :-—Consd. Drury v. Hounsfield (1840), 11 Ad, 

& EI). 100. Apld. Phillips v. General Omnibus Co. (1880), 

50 L. J.Q.B. 112. Refd, Lewis v. Morris (1834), 2 Cr. & M. 

712; Saxon v. Castle (1837), 6 Ad. & El. 652; Hounsfield 

®. Drury (1839), 11 Ad. & El. 98; De Medina v. Grove 

(1846), 10 Q. B. 152; Moore v. Guardner (1847), 16 

M. & W. 595; Hemming v. Halo (1859), 7 C. B. N.S. 487 ; 

Cubitt v. Gamble (1919), 35 T. L. R. 223. Mentd. Savory 

». Chapman (1840), 11 Ad. & El. 829; Lee v. Dangar, 

Grant, [1892], 1 Q. B. 231. 

252. Holding to bail—Inferior court.])—SMITH »v. 
CATTLE (1768), 2 Wils. 376; 95 I. R. 870. 


253. ——— Bailable sum not due.j;—JACKSON v. 
BuRLEIGH (1799), 3 Esp. 34, N. P. 
254. —-—- Person liable in representative 


capacity only.J— FLETCHER v. WEBB (1822), Il 
Price, 381 ; 147 E. R. 506. 

255. Admitted set-off not taken into account.] 
— Where there are mutual dealings between 
two parties, & items known to be due on each 
side of the account, an arrest for the amount of 
one side of the account, without deducting what is 
due on the other is malicious, & without probable 
cause.—AUSTIN v. DEBNAM (1824), 3 B. & C. 1389; 
4 Dow. & Ry. K. B. 653; 2L. J. 0.8. K. B, 207; 
107 BE. R. 686. 

Anntotaion :—Refd. Churchill v. Siggers (1854), 18 Jur. 773. 

256. Improper conduct towards accused—aAfter 
apprehension.|—In an action by A. for the malicious 
prosecution by C. of an indictment against A. & B., 
evidence of the misconduct of C. towards B, after - 
his apprehension, tending to show the bad motives 
of C. is admissible.—Capbpy ». BARLOW (1827), 
1 Man. & Ry. K. B. 275; 1 Man. & Ry. M. C. 843 
sub nom. TapDy v. Bartow, 6 L. J. O. S. M. C. 19. 

257. Arrest for amount in excess of sum due.}— 
MITCHELL v. JENKINS, No. 235, ante. 

258. Knowingly causing arrest of afahid ig 
person.'—(1) If A. wilfully & maliciously cause B., 
an attorney in practice, to be arrested on mesne 
process, A. knowing him to be an attorney, an 
action on the case lies against A. for causing this 
arrest ; & the fact of A. having a good cause of 
action against B. for a large sum, will be no ground 
of defence, & the attorney of A. may be joined in 
the action if, besides acting as attorney, he co- 
operated with A. in causing the arrest. 

(2) In an action for a malicious arrest, the 


attached for, unless satisfactorily 
accounted for.—-PaALK v. K ~~~ 
(1853), 11 U. C. R. 350.—- CAN, 
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Sect. 2.— Malice: Sub-sect. 2, B.; sub-sect. 3.) 


question is, whether the original pltf. had a pro- 
bable cause of action for the amount for which 
he held the party to bail; & not whether he had 
probable cause of action in the particular form of 
action brought ; thus where A. had a good cause 
of action on a covenant for a sum of £1,150 
against B. & C. separately, but not jointly, & he 
sued B. & C. jointly, & arrested B. in that action, 
for that amount, it was held that an action for a 
malicious arrest would not lie by B. against A. 

(3) In considering whether there was probable 
cause for an arrest, the judge will not take 
expressions of general malice into his consideration, 
as tending to show a want of probable cause. 

(4) If in a declaration for a malicious arrest it 
be averred that pltf. was arrested, that allegation 
is satisfied by proof of a detainer. 

(5) It is admitted that pltf. was an attorney & 
as such he is privileged from arrest; & if defts. 
caused him to be arrested, knowing him to be a 
privileged person, that knowledge is a circum- 
stance from which you may infer that they did 
it maliciously (LITTLEDALE, J.).—WITALLEY vw. 
PEPPER (18386), 7 C. & P. 506. 

Annotation :—.48 to (1) Refd. The Walter D. Wallet, [1893] 

259. Refusal to accept tender of debt & costs.! 
In an action for maliciously & without reasonable 
cause refusing to accept a tender of debt & costs, 
for which pltf. was in execution at deft.’s suit, 
deft. may give evidence of probable cause, under 
the plea of not guilty.—HOUNSFIELD v. DruRY 
(1839), 11 Ad. & El. 98; 3 Per. & Dav. 127; 9 
L. J.Q. B. 33; 4 Jur. 24; 1193 E.R. 351. 
Annotations :-—-Refd.De Medina v. Grove (1847), 11 Jur. 

145; Moore v. Guardner (1847), 16 M. & W. 595. 

260. Satisfaction of judgment debt—Failure to 
notify sheriff..|—TesBputTr v. Hort (1844), 1 Car. 
& Kir. 280, N. P. 

Annotation :—Refd. Clissold v. Cratchley, [1910] 2 K. B. 244. 

261. Attempt to set up colourable charge- 
ability.|—In an action for maliciously, & without. 
reasonable or probable cause, charging pltf. with 
& causing him to be apprehended on a warrant for 
unlawfully running away & leaving his wife & 
children chargeable to a parish, it appeared that 
pltf. had left his wife & children with her father, 
& went, as he alleged, in search of work. Deft., 
the brother of pltf.’s wife, at her request & with the 
consent of the father, who was unable to support 
his daughter, applied to the magistrate’s clerk, 
& by his advice a warrant was issued, & pltf. 
apprehended, by deft.’s instructions. Before the 
hearing deft. took pltf.’s wife to the overseer & 
obtained some relicf, & she was taken to the work- 
house ; but there was some evidence that this was 
a colourable chargeability, & was done with a view 
to support the information. The justices dismissed 
the case, & thereupon the action was brought :— 
Held: the judge was right in telling the jury 
that there was no reasonable or probable cause for 
the arrest, & although deft. acted under a mistake, 
the jury might infer malice from his subsequently 
endeavouring to set up a colourable chargeability. 
—HEATH v. Heaps (1856), 1 H. & N. 478; 26 





2621. Prosecution not for nunishment 
—Plaintiff to be held up as example. }-—- 
A desire on the part of a co, to make 
an cxample of one of their agents by 
having him arrested is an 





must be proven 


mproper 
motive for such arrest, &, when caunica malicious 
with an utter want of reasonable & BERKELEY (B. 
proper cause, justifies an inference of 1018.—CAN, 


mialice.—-FYNE v. AFRICAN REALTY 


g: To establish civil right.)— 
The instituting of criminal 

for the purpose of 
right amounts to 


icons Beaten 
C.), (1918} 3 W. W. R 


- Mazicious PROSECUTION AND PROCEDURE. 


L. J. M.C. 49; 20 J. P. 760; 5 W. R. 23; 156 
| H.R. 12898. 
mr aaa :—Mentd. Sweenoy v. Spooner (1863), 3 B. & S: 


262. Prosecution not for punishment—Plaintiff 
to be held up as example.|—-STEVENS v. MIDLAND 
CouNTIES Ry. Co., No. 242, anle. 

268. Arrest for debt — After bill for debt 
accepted.|—It will be evidence of malice in an 
arrest on mesne process that pltf. has taken a bill 
for the debt, & it will also negative reasonable & 
probable cause; & though the party has been 
discharged on the condition of bringing no action 
for trespass, that does not preclude an action on the 
case.—MACFARLANE v. ELLs (1858), 1 F. & F. 288. 

264, Proceedings merely coercive—— To secure 
speedier payment.|—Mrnia v. Nuatr, No. 293, 

ost. 

265. Laying charge recklessly.|—-STEWART v,. 
BEAUMONT, No. 34, ante. 

266. ——--.| JOHNSON v. EMERSON, No. 196. ante. 

267. Perseverance in prosecution—After repre- 
sentation as to probable innocence of accused.|— 
A. having reasonable & probable cause for 
supposing that B. made an assault on him with 
intent to rob him, went for a constable, who, on 
coming to the place, recognised B., & assured 
A. that he was a respectable man, & that he would 
be answerable for his coming forward to meet the 
charge. <A., nevertheless; persisted in giving B. 
into custody, & on the following day preferred the 
same charge against him before a justice, who 
dismissed it. In an action by B. against A. for 
maliciously & without probable cause making 
such charge before the justice, the judge stated to 
the jury, that pltf. had reasonable & probable 
cause for suspicion in the first instance, but that 
he thought that, on the explanation given by 
the constable, that reasonable & probable cause 
ceased; & that if the jury were of opinion that 
deft. was satisfied with such explanation, but 
persevered in the charge from obstinacy or wounded 
pride, they should find for the pitf. :—Held: that 
this direction was wrong ; for as the facts remained 
unaltered, the representation of the constable 
could not take away the reasonable & probable 
cause afforded by those facts. 

To support an action of this kind, there must be 
both malice in deft., & a want of reasonable & 
popes cause. It is admitted that even if there 

e excessive malice, if it is combined with probable 
cause, the action cannot be supported. So also, 
it is admitted that a total want of probable cause 
is sufficient evidence from which the jury may 
infer malice, inasmuch as in such case the party 
could have no ground for proceeding in the charge 
but a malicious one. But, on the other hand, 
from any degree of malice you cannot infer a want 
of probable cause; that stands upon a class of 
facts to be looked at by themselves (LORD 
ABINGER, C.B.). 

With respect to the question of malice, if deft. 
went on, though believing that there was no 
reasonable or probable cause, I should doubt 
whether it might not properly go to the jury 
whether his conduct was not malicious. If he was 


—In an action for malicious prosecu- 

tion proof that deft. endcavoured to 

use the criminal cts. as a means for 

collecting a debt, establishes such 

malice as the law requires pltf. to 

prot one ©. Paris (B.C.), {1918] 2 
ry WwW. R. 682.—-CAN. 
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Part IV.—EssentTiaLs TO ACTION. 


in fact satisfied with the representation, the jury 
perhaps might fairly infer that he could only be 
actuated in going on by malice (ALDERSON, B.).— 
MUSGROVE v. NEWELL (1836), 1 M. & W. 582; 2 
ae a Tyr. & Gr. 957; 5 L. J. Ex. 227; 150 


Annotations :—Reld. Panton v. Williams (1841), 2 Q. B. 
169 ; Michell v. Williams (1843), 12 L. J. Ex. 193; Hadrick 
v. Heslop & Raine (1848), 17 L. J. Q. B. 3138. 


268. .|—- Deft. having been robbed 
gave information to a policeman, & on the follow- 
ing morning p!tf. was arrested, when a large sum of 
money was found on him, & deft. said, on being 
shown the man, That is the man with a coat on 
his arm, although told that a person who had seen 
the parties who committed the robbery said pltf. 
was not the man. Pltf. was taken & kept in the 
lock-up; when brought before the magistrate, 
the magistrate not being able to attend to the 
matter till the evening, it was postponed, 
when the deft. said he could not wait, & got the 
matter remanded till the following Monday, 
when no prosecutor appearing he was discharged. 
Subsequently deft. went before another magis- 
trate & took out a warrant, & some correspondence 
took place between pltf.’s solr., who always 
declared himself ready to produce pltf. & meet 
the charge, deft. & the officer who held the warrant, 
the latter cautioning deft. not to arrest pltf., as 
he would make himself responsible. Pltf. sur- 
rendered, but no prosecutor appeared, & he was 
discharged. There was also evidence that deft. 
had urged pltf. to stop the action, each party 
paying his own costs, & stated that he deft. would 
then withdraw from the prosecution :—Held: 
the remand till Monday was a judicial act of the 
magistrate, & therefore there was no false imprison- 
ment. The mere statement identifying a person 
in custody was a confidential communication & 
not slander; but on the above facts there was an 
absence of reasonable & probable cause for taking 
out the warrant, & ample evidence of malice.— 
SHUFFLEBOTTOM v. ALLDAY (1857), 28 L. T. O. S. 
292; 21 J. P. 263; 5 W. R. 315. 

269. -—— After positive knowledge of innocence 
of fe ROR v. MACKINDER, No. 58, 
ante. 

270. Detective deputed to charge accused with 
felony —- Acting only on hearsay.|—-The evi- 
dence of a want of reasonable & probable cause, 
is, of itself, if believed by the jury, evidence 
of malice to maintain the action; & the deputing 
by defts., the power to charge a person with a 
felony, to a detective officer, who, without any 
knowledge of his own, but acting on information, 
swears positively that such person has been guilty 
of a felony, is, in the absence of evidence by defts., 
of reasonable & probable cause for instituting 
the proceedings, evidence of malice entitling pltf. 
to maintain the action (KELLY, C.B.). 

Pltf. must give some evidence of the want of 
reasonable & probable cause, & the mere discon- 
tinuance of the proceedings is not sufficient evi- 
dence of that. But pitf. here, having negatived, 
as far as he could, the evidence of reasonable & 
probable cause, it was for defts. to make it out, if 
there was any (CLEASLY, B.).—HENDERSON v. 
sate Ry. Co, (1871), 24 L. T. 881; 20 W. R. 


Annotation ;--Mentd. Cornford v. Carlton Bank, [1800] 1 








KRYsaK (Sask.) (1921), 36 Can, Crim. 

nh. ——~ To enforce claim for ser- 
vices..—Where a person causes the 
arrest of another to enforce a supposed 


claim to his services, it is no excuse in After 
&n action for damages for malicious 


prosecution & wrongful arrest to state 
that he thought he had a claim to such 
services.—STUART v. NKALUNO (1919), 
40 N. L. R. 55.—S. 

o. Odtaining judgment 
payment of 
co. sued pitt. for a small sum. He 
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271. Failure to withdraw prosecution—On proof 
of mistaken identity—Until accused twice re- 
manded.]—HarRIson v. NATIONAL PROVINCIAL 
BANK OF ENGLAND, No. 395, post. 

272. Evidence of identity of accused — Favour- 
able evidence produced—Unfavourable evidence 
ignored.|—HARRISON v. NATIONAL PROVINCIAL 
BANK OF ENGLAND, No. 395, post. 

273. Prosecution to prevent action for wrongful 
dismissal.|—S., a bank clerk, had initialed the pay- 
ing-in book of Y., a customer of defts., for the 
receipt of a sum of money, as to which no entry 
was made in the bank books either by S. or any 
other clerk. This was discovered owing to S.’s 
having called the attention of the bank manager 
to the fact that Y.’s account was overdrawn. 8. 
admitted having received the money, & said that 
he recollected having put it with a slip relating to 
it on the desk of a fellow clerk. The directors of 
the bank having considered the facts, ordered that 
the managing directors should arrange the matter. 
S. offered to pay the money on condition that he 
was removed to another branch of defts.’ bank, & 
that a proper inquiry be instituted as to the con- 
duct of business at that at which he had been 
employed. Finding that he was dismissed & 
accused of dishonesty, S. brought an action of 
wrongful dismissal against defts., who then 
immediately instituted criminal proceedings 
against him. They withdrew from such prosecu- 
tion on seeing a written confession made by S.’s 
fellow clerk that he had stolen the money. In an 
action of malicious prosecution brought by S. 
the judge held that the bankers, not having taken 
any proper steps to ascertain how far the fact of 
one of their clerks having initialed a customer’s 
paying-in book was proof of his having had the 
money, so paid in. in his possession & as to the 
allegation made by S. that he had placed the 
amount in question on the desk of his fellow clerk, 
showed an absence of reasonable & probable cause 
for their prosecuting S., & the jury found that they 
had been actuated by an indirect motive. Ona 
motion for a new trial:—Held: the ruling as to 
the absence of reasonable & probable cause was 
right, & the jury were justified in finding malice 
in défts., as there was evidence from which it 
might reasonably be inferred that the criminal 
prosecution had been instituted by them with a 
view to stop pltf.’s action against them for wrong- 
ful dismissal.—SPRINGETT v. LONDON & SOUTH 
WESTERN Banx (1885), 1 T. L. R. 611, D.C. 

274. Application for separate search warrants— 
Against two persons for same offence.|—In an 
action for malicious prosecution, it is no evi- 
dence of malice on the part of deft. that, in 
applying for a search warrant to issue against 
pltf., deft. asked that a warrant at the same 
time might issue against another person for the 
same offence.—UTTING v. BERNEY (1888), 52 J. P. 
806; 5 T. L. R. 39, D.C. 


SUB-SECT. 3.—SUFFICIENCY OF MALICE PERSE. 


275. Malice & absence of reasonable & probable 
cause—Both must be proved.|—-INCLEDON v. 
BERRY (1805), 1 Camp. 203, n., N. P. 

Bonela -—Refd. Willans v. Taylor (1829), 3 Moo. & P. 


mee the amount to the co. before tho 
ate fixed for the hearing, but the co. 
applied for & obtained ju ent by 
default, & the fact was published in the 
newspapers :—Held: no action lay. 
Cross v. Com TAL ets TD. 


vd defauli— 
MERC 
(1889), 18 N. Z. L. HK. 153.—N., 


e j— Deft. 
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sect. 5 
276. ——.] — WILLANS v. TAYLOR, No. 
535, post 
277. ——.]—GOLDING v, CROWLE (1751), 
Say.1; 96 E. R. 782. 


Annotation :-—Refd. Nicholson v. Coghill (1825), 4B. & C, 21. 
.|—FARMER v. DARLING (1766), 
08 E. R. 27. 








278. 
4 Burr. 1971 ; 

















279. ———.]——MITCHELL v. JENKINS, No. 
235. ante. 

280 ——.]| — MUSGROVE v. NEWELL, No. 
267, ante 

281, ——.,.] —- TURNER v. AMBLER, No. 
444, post 

282. ——.]— Hicks v. FAULKNER, No. 
18, ante. 

283. Not sufficient without proof of special 
damage.}|——-QUARTz HILL GoLD MINING Co. v. 
Eyre, No. 21, ante. : 


SUB-SECT. 4.—PRESUMPTION OF MALICE. 
A. Absence of Reasonable and Probable Cause. 


284. Whether malice presumed.) — PARROTT v. 
FIsHWICK (1772), 9 East, 362, n.: 103 E. R. 611. 
Annotation :—Refd. Willans v. Taylor (1829), 3 Moo. & P. 


re ———.} — JOHNSTONE v. SuTToN, No. 2, 
ante. 

286, -}-~It lies on pltf. in an action for 
malicious prosecution to give evidence of malice 
in deft., either express, or to be collected from 
circumstances showing plainly the want of probable 
cause; & the malice is not to be implied from the 
mere proof of pltf.’s acquittal for want of 
prosecutor’s appearing when called. 

An action for a malicious prosecution cannot 
from the very nature of it be maintained without 
proof of malice, either express or implied; & 
malice may be implied from the want of probable 
cause: but that must be shown by pltf. (L&E 
BLANC, J.).—PURCELL v. MACNAMARA (1808), 9 
Kast, 361; 103 E. R. 610; previous proceedings, 
1 Camp. 199, N. P. 


Annotations :—Refd. ‘Taylor v. Willans (1831), 1 L. J. K. B. 
17; Henderson v. Mid. Ry. (1871), 24 L. T. 881. 








ie .}— BURLEY v. BETHUNE, No. 373, 
post. 

ib ———.|—TURNER v. TURNER, No. 40], 
post. 

289. ——..] — MITCHELL v. JENKINS, No. 235, 
ante, 


290. ——-.]—-MusGRrovE v. NEWELL, No. 267, 
ante. 
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284i. Whether malice presumed.— 
Malice may be inferred from the want 
of probable cause.—-BURGOYNE », 
MOFFATT (1861), 5 All. 13.—CAN. 


284 il. -}—In an action for mali- 
cious prosecution the want of reason- 


ee 


665.—CAN 





W. W. R. 861.—CAN, 

284 v. -}-~-COLLINS 
(1913), 23 W. L. R. 288; 
811; 6 Alta. L. R. 132; 9 D. L. BR. 


284 vi. ——-.}—While the absence of 
reasonable & probable cause is some 


MaLicious PROSECUTION AND PROCEDURE. 


291. ——-.|—-TURNER v. AMBLER, No. 444, 
post. 
292. .}—- There is a material distinction, 





as to liability for malicious prosecution, between 
the institution of the prosecution & its continuance, 
after it has been already instituted, without 
authority, by an agent; & the absence of reason- 
able & probable cause, which might be evidence 
of malice in the one case, will not be so in the 
other. 

Where the party put in possession under a bill 
of sale had issued a summons against the assignor 
for feloniously stealing some of the chattels 
assigned, & the assignees attended the hearing & 
allowed the case to be opened on their behalf as 
prosecutors :—Held: the absence of reasonable 
& probable cause would not be evidence of malice 
as against them. Qu.: whether there was such 
an entire absence of reasonable & probable cause 
as would in any case be evidence of malice.— 
WESTON v. BEEMAN (1857), 27 L. J. Ex. 57; 22 


J.P. 115. 
Apeciation :—Reld. Harris v. Dignum (1859), 29 L. J. Ex. 


293. -}—In an action against a builder, 
his attorney, & his attorney’s clerk, for maliciously 
& without reasonable or probable cause procuring 
an order for the arrest of the now pltf. in an action 
of debt, it appeared that pltf., a Roman Catholic 
priest, had entered into a contract with the builder 
for the erection of a church, the contract con- 
taining the usual condition for payment only on 
architect’s certificates ; & all the money originally 
due be eile it having been paid, & a further claim 
made by the builder for extras, which the architect 
had refused to allow, thereupon the builder con- 
sulted his attorney, co-deft., who sent his clerk, 
the other co-deft., to serve the now pltf., & see 
what he would say ; & on the clerk’s statement as 
to what he said, the attorney, viz. that pltf. had 
said he was going abroad at some time, the precise 
words being in dispute, caused his clerk to make an 
affidavit thereof, & his client to make an affidavit 
of debt, & of belief that pltf. was going abroad ; 
upon which a judge made the order; the affidavit 
not making mention of the contract, & its con- 
dition, or of the architect’s refusal to certify, or of 
pltf.’s permanent office :—Held: (1) there was no 
reasonable or probable cause for the proceeding, 
as there was no reason to suppose that plitf. was 
going abroad for any lengthened time, or to avoid 
the action; (2) if the proceeding was for any 
improper purpose, as to coerce pltf. into more 
speedy payment, it would be malicious; (3) in 
such case the attorney would be liable; (4) its 
merely being an improper proceeding, & without 
reasonable cause, was not per sé evidence of malice, 
assuming bona fides. 


is obviously false & not instituted in 
good faith, the cts. will infer malice.— 
MAUNG SET KHAING v. MaunG Twp 
NYEIN (1925), I. L. R. 3 Ran. 82.—IND 


284 ix. .J—STEWART v. EQUIT 
ABLE Lirgt ASSURANCE SOCIETY Of 
UNITED States (1890), 8 N. Z L. R 





v. GOULD 
3 W. W. R. 





able & probable cause does not neces- &Vidence from which the malice neces- 647.—N.Z. 
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ch which he believes to be wit our 
foundation, be must be deemed to be 


MAN (LPLE), £U 
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WwW. ; 1 
5 Sask. L. R. 85; 1 


of reasonable & probable cause & that 
the institution of the prosecution was 
ference of malice Fears ¢. be 
& oo v. LAZOK, 

{1920] 1 W. W. R. 601; 30 Man. L. R. 
77.—CAN " 


284 viii. ——.}—Where a prosecution 


cases in which there is such an utte 
absence of reasonable & probable caus 
as to justify an inference of malice.— 
Riea v. Roper & Jackson (1885), 
8, C. 114.—8. AF, 

284 xiii. ———. }—_ Lrrpanlv. DREDGE 
(1910) O. P, D. 452.—8. AF, 


to the in- 


Part [V.—EssENTIALS TO ACTION. 


Malice in law means not merely personal ill will, 
but any undue or indirect object, that is, any 
intention to gain an undue advantage 
WELL, B.). 

The only legal right a person has to arrest his 
debtor is to secure his presence when the time shall 
arrive for payment of the debt; & if the debtor 
is arrested not with that view, or with the belief 
that he will not be here, but to coerce him into 
paying what is not due, or to pay earlier than he 
otherwise would, that would be a malicious pro- 
ceeding (BRAMWELL, B.).—MELIA v. NEATE (1863), 
3 F. & F. 757, N. P. 











294. ]-—-HENDERSON v. MIDLAND Ry. Co., 
No. 270, ante, 

295. .}—~ Hicks v. FAULKNER, No. 18, 
ante. 

296. -|—QUARTZ HILL Gortp MINING Co. 


v. Eyre, No. 21, ante. 





. ; .]—- BROWN v HAWKES, No. 246, 
ante, 

298. ———.] — QUINN v. LeEArHEM, No. 365, 
post. 

299, ——-.|-- MEERING v. GRAHAME-WHITE 


AVIATION Co., Lrp., No. 317, ‘post. 


B. Failure or Abandonment of Prosecution. 


300. Whether malice presumed— From mere 
failure of prosecution.|—-If an indictment be pre- 
ferred for a trespass, & the party be acquitted, it 
shall be intended to have been malicious; & 
therefore an action on the case will lie against the 
prosecutor.— ANON. (1678), 2 Mod. Rep. 306; 
86 E. R. 1088. 
Annotation :—Refd. Jones v. Givin (1713), Gilb. 185. 

301. ——.]--SAVILE v. ROBERTS, No. 


510, post. 

802. ——.|—SykrEs v. DUNBAR (1799), 

1 Camp. 202, n., N. P. 

Annotations : -—Consd.. Willans v. Taylor (1829), 3 Moo. & P. 
350. Refd. Purcell v. Macnamara (18038), 9 Rast, 361. 
308. |—WALLIS v. ALPINE (1805), 

1 Camp. 204, n., N. P. 

Annotation :—Refd. Willans v. Taylor (1829), 6 Bing. 183. 
304. ——.|—PURCELL v. MACNAMARA, 

ae 286, ante. 




















.|—Under Roman-Dutch as well 
as English law a prosecution instituted without 
malice & with reasonable & probable cause does 
not amount to an act of aggression; that an 
animus injurie, malice, cannot be inferred from 
the mere fact that the prosecution has failed ; 
& that the onus of proving malice rests on pltf. 

In an action for malicious prosecution against 
reapt. in that he had charged applt. with theft, 
criminal trespass, & the forcible removal of his 
goods, it appeared that the real charge was that 
of criminal trespass, that the conversion of the 
charge of removal of goods into that of theft was 
not done recklessly, that respt. took action under 
legal advice in defence of his title to his property 
in the bond fide belief that applt. had trespassed & 
forcibly removed his goods, & that there was no 
proof of indirect motive or malice of any kind on 
respt.’s part :—-Held : the Appellate Ct. was right 
in reversing the district judge’s decree for damages, 
& the appeal therefrom must be dismissed.— 
Corga v. Perris, [1909] A. C. 549; 79 L. J. P.C. 
25; 100 L. T. 790; 25 T. L. R. 631, P.O. 

806. When proceedings abandoned.]—In 
an action for a malicious arrest pltf. can recover no 





PART IV. ore 2, SUB-SECT. 5 

$09 i. General rule.}—Malice is not a 
question for hoe judge to determine.— 

ASBON v. TAYLOR (1867), 1 Han. 


for the jury, t 


309 ii, ——.}—Malice is a question 
o be inferred or repelled 
from the facts proved, & not by 


491 


damages for extra costs, nor any damages unless 
malice be proved of which the rst action, being 
non-prossed, is not of itself evidence.—SINCLAIR 
v. HLDRED (1811), 4 Taunt. 7; 128 EH. R. 229. 


sae rset :—Folld. Webber v. Nicholas art Hy & M. 
419 Nicholson v. Coghill (1825), & C. 21; 
Webb 2. Hill aoe) 3C. & P. TBS : Seah. Gastle (1837), 

6 Ad. & El, 652. entd. Jenkins t. ae eat): 12 
NoceS C, P. e300: Nowel ». Roake (1827), 6 L. J. s. 
K. B. 26; Hodges vo. Litchfield (1835), 1 Scott, 443; Ones 

d. Drax v. Filliter (1843), at M. & W. 80; Howard v, Love- 

grove (1870), 23 L. T. 398 


307. —(1) Averment in an action 
for a malicious arrest, that deft. detained pltf. 
until he found bail. If some detention be proved, 
it is sufficient to support the action, although no 
bail was put in. 

(2) An averment that the suit is wholly ended 
& determined, is evidenced by proof of the rule 
to discontinue upon payment of costs, & that the 
costs were taxed & paid. 

(8) A. having by his laches lost all right of 
action on a note indorsed by B., arrests B., 
afterwards discontinues the action, these circum- 
stances do not of themselves so exclude all probable 
cause as to afford a presumption of malice.— 
Bristow v. Heywoop (1815), 4 Camp. 213; Il 
Stark, 48, N. P. 


Annotations :—Ae to (2) Refd. Webb v. Hill (1828), 30. & P. 
485; Drummond v. Pigou (1835), 2 Scott, 228. 


308. .|-—NICHOLSON v, COGHILL, No. 
422, post. 














SUB-SECT. 5.—QUESTION FOR JURY. 


309. General rule.|—In an action for a malicious 
arrest, the question of malice or no malice may 
properly be left to the jury.—LLoypD v. THOMAS 
(1823),1 L. J. 0.8. C. P. 51. 


310. ———.]—DavIis v. Harpy, No. 459, post. 

311. ——.] — MITCHELL v. JENKINS, No. 235, 
ante. 

312. .|—Two concurrent writs of ca. 6d. 





were issued into the counties of L. & M., by A., 

the attorney of C., pltf. in a former action, against 
EK. Both writs were returnable on Nov. 2. WH. was 
arrested on Nov. 1 on the writ issued into the 
county of M.; but the sheriff of that county, on 
being paid the debt & costs, discharged H. out of 
custody, without the knowledge or sanction of 
pitf. in the original action or her attorney, & 
without any authority from either. After his 
discharge from that arrest, E. went into the county 
of L., & was again arrested on the following day, 
upon the ca. sa. issued into the latter county, & 
was detained in custody for about twelve days. 
A notice was sent to A.’s office on Nov. 3, that 
EK. had been arrested & paid the debt & costs to the 
sheriff of M., but A. was then from home. On 
Nov. 9, A. was again applied to by the under- 
sheriff of L., but refused to authorise E.’s discharge 
unless the debt & costs were paid into his hands. 
Some days after, the amount of debt & costs, 
having been obtained from the sheriff of M., was 
paid to A.; & he thereupon gave an order for the 
discharge of E. In an action brought by HB. 
against A. & C, for wilfully & maliciously neglecting 
to inform & give notice to the sheriff of L. that 
lj). had been before arrested in the county of M., 
& the judgment satisfied :—Held: malice was 
essential to the action, & the existence of malice 
was a question for the jury, & they having 


own declarations with ard to his 
motives or intentions.—GLEESEN v, 

DOMVILLE (1879), 19 N. B. R. 77.— 
efts.’ CAN. 
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Sect. & 6. Sect. 3: 


2.—Malice: Sub-sects. 5 
sect. 1, A. & B.] 


negatived malice & found thereupon for defts., 
their finding was right.—LEwIs v. MoRRIs (1834), 
2Cr.&M. 713; 4 Tyr. 907; 4L. J. Ex. 264; 149 
EH. R. 947. 

313. ———.|— FRASER v. HILL, No. 446, post. 

314. »|—In an action for malicious prosecu- 
tion the question of malice was never in terms left 
to the jury. The ct. made a rule absolute for a 
new trial, although the rule nisi was not obtained 
on the ground of misdirection.—PAYNE v. REVANS 
(1861), 9 W. R. 6933; previous proceedings, 2 
F, & F. 367, N. P. 








315. _——,]HIcKs ». FAULKNER, No. 18, ante. 
316. .| —WATSON v. SMITH, No. 119, "ante. 
317. .'—Absence of reasonable & probable 





cause for instituting a& prosecution against a person 
affords evidence from which it may be inferred 
that there was a want of honest belief on the part 
of the prosecutor in the guilt of the person accused. 
But absence of reasonable & probable cause alone 
will not suffice. There must be evidence of some 
further indirect: motive. 

For the -purpose of establishing his case of 
malicious prosecution pltf. had to prove two things, 
material I mean to the present case. He had to 
prove that the prosecution had been instituted 

y defts. with malice. That was entirely a 
question for the jury. He had to prove that the 
prosecution had been started & carried on without 
reasonable & probable cause. That was a question 
partly for the jury & partly for the judge, for the 
jury so far as there were any facts in dispute, & 
for the judge whether, when those facts were 
found, they constituted in law an absence of 
reasonable & probable cause. Now, with reference 
to malice. The jury are, in my opinion, I think 
this is now quite settled by authority, entitled 
to take into account circumstances on which the 
judge may properly arrive at the conclusion that 
there is in law an absence of reasonable & probable 
cause (W ARRINGTON, L.J.).—-MEERING v. GRAHAME- 
Nea AVIATION Co., Lrp. (1919), 122 L. T. 44, 

318. All circumstances to be left to jury.|— 
In case for a malicious prosecution, the declaration 
stated, that deft. falsely & maliciously, & without 
any reasonable or probable cause, indicted, & 


818 i. .4ll circumstances to be left Abs 
jury.|\—Retaining the clerk of 
peace to prosecute an indictmeat 
against pltf., before the sessions, 
together with ‘the conduct of the prose- 
cutor before & after, are proper matters 
to be left to the jury on the question 
of malice.—ALWARD v. SHARP (1868), 
1 Han. 286,—CAN. 


must be 


319 iv. 











clous prosecution, both the want of 
reasonable & probable cause & malice 


action for malicious prosecution, pltf. 
must prove that there was an ab- 1193.—CAN. 
sence of eseeee yt & probable cause 


MALICIOUS PROSECUTION AND PROCEDURE. 


caused & procured to be indicted, the said pltf., 

etc., & falsely & maliciously prosecuted the said 
indictment, etc.:—Held: (1) the fact of deft. 
having been bound by recognisance to prefer the 
indictment, was no answer to this declaration, 
but the jury might consider all the circumstances 
attending the original charge, the apprehension, 
& the taking the party before a magistrate as 
tending to show whether the prosecutor was 
actuated by malice or not, although none of those 
earlier proceedings were stated upon the record 
as part of the complaint; (2) it was right for the 
judge to leave all the circumstances to the 
consideration of the jury, & not to confine them 
to the question of whether in the single fact of 
preferring the indictment, the prosecutor had 
acted from malicious motives.—-DUBOIS v. KEATS 
(1840), 11 Ad. & El. 329; 3 Per. & Dav. 306; 
9L. J.Q. B. 66; 4 Jur. 148; 113 E.R. 440. 


Aaa :— As to Ne Distd Huggins ov, Bailey eae 
aN ee Sieger ing pld. Mitobe v. Mackinder (1861), 


SUB-sECT. 6.—EVIDENCE. 
See Part V., Sect. 4, post. 


Sect. 3.—ABSENCE OF REASONABLE AND 
PROBABLE CAUSE. 
SuB-SECT. 1.—NECESSITY FOR. 
A. In General. 


319. General rule.|—Hicks v. FAULKNER, No. 
18, ante. 

820. Procedure abuse of process of court — 
Absence of probable cause need not be shown.}— 
GRAINGER v. HILL, No. 149. 


B. Criminal Proceedings. 

321. General rule.] — An action will not lie 
for indicting a man for felony unless it be done 
maliciously & without probable cause.—KNIGHT 
v. JERMIN (1589), Cro. Eliz. 184; 78 E. R. 391. 


Annotations :—-Refd. Marham v. Pescod (160%), Cro. ee 
130; Jones v. Givin ue Gilb, 185. Mentd. Lovet v 
Fauikner (1614), 2 Bulst. 270. 


not necessary to consider the question 


of malice.— DARLING v. FLATER (1913), 

shown.—WaAINWRIGHT v, 24 W. L. R. 666; 4 W. W. R. 1002; 

VILLETARD (N.W.T.) (1905), 2 W. L. R. 12D. L. R. 294; 6 «alte. L. BR. 276.— 
242.—--CAN. CAN. 

-}—To succeed in an 321 v. ——.}——BiGHAM vv. Boyp 

40. W.N. 


(1913), 24 O. W. R. 499; 
AN 
$21 vi. 





.}—In an action for dam- 


318 ii. ——.}—Held: the taking of for such aus Sa Te v. 

legal advice before laying a charge is oe (813), | WL 905; 11 or aunt tne arely the aise 
mattcr for the jury, & with some D.L.R.77; 4W.W. w “45 | 6 Sask. wiissal of thé charge. It must be 
limitations, tends to repel the idea of  L. R. 200. —CAN. proved that the prosecution was with- 
ara Epa ne SAXTON (1895), 28 319 v. -}-SvVAMI Nayupu v. out reasonable & probable cause.— 
. SUBRAMANIA MuDALI (1864), 2 Mad. BaBoO GUNNESH DUTT SINGH ov». 
y Alte. : i919) ee iia v. 10907 158.— IND. EOE wo a 2) 11 
? , 319 vi. R P . cr 

3415-45 DLR. o— yg, Reise NZ, EY BBENAN DON 
$21 vii. .}—A person who, in- 


aes a: SECT. 3, SUB-SECT. 1.—B. 


. General rule.}—WI1LSON v, LEE 
agen! cel U. C. R. 91.—CAN. 


11i.§ -—— Jae aaa ©. MCMUR- 


PART IV. SECT. 3, SUB-SECT, 1.—A. 


819i. General rule.J—In an action 
for malicious prosecution it is not 
sufficient for pitt. to show the prosecu- 
tion & its abandonment: he must also 
show want of probable cause,.— 
LAPOINTE v, STENNETT (1839), 2 Ont. 
me 4096.—CAN, 


321 
RICH (1892), 22 O. 
821 iii, ——— 


1 O. W. N. 1117; 





SETS Tek ei eon 
: bable cause be 
319 fil. ——.]}—In an action for mali- ing 


-}---Fo v. 
EXPRESS Co. (i910), 18 O. ee me i 
21 0. L. 


.}—Reasonable & pro- 
an answer to an 
action for malicious prosecution it is 





fluenced by actual malice, lays a 
criminal charge inst another, is not 
liable in an action for damages for 
malicious prosecution, if he had reason- 


able & proven cause for laying such 

ella —CAN. charge.— Kock v. Uys (1878), | 
CANADIAN Buch. ied.—8. AF. 

97; $21 vill. ——.J]—GREYLING vv. mace. 


585.— airs D. L. 8.—8. AF. 
Prosecution eae in good 
—— Reason 


fat 
}—In an 
ce fi nie alee uae remoned though 


Part IV.—ESssEentvIALs TO ACTION. 


822. ——.]—(1) In an action on the case for a 
malicious prosecution, pltf. must show special 
damages. 

(2) Probable cause is a good plea to an action 
for malicious prosecution.—NEWTON v. CRESWICK 
(1688), 3 Mod. Rep. 165; 87 E. R. 107. 

323. -|—No action for malicious prosecu- 
tion will lie if there was probable cause.—ANON. 
(1703), 6 Mod. Rep. 73; 87 EB. R. 831. 

324. -.|—An action for malicious prosecu- 
tion will not lie if there were probable cause for 
it.—JOHNSON v. BROWNING (1704), 6 Mod. Rep. 
216; Holt, K.B.4; 87 EB. R. 969, N. P. 
Ane :—Refd. Brooke v. Carpenter (1825), 11 Moore, 

. P, 69. 

325. ——_.]—-JonEs v. GIVIN, No. 25, ante. 

3826. ———.|—GoOLDING v. CROWLE (1751), Say. 1; 
96 E. R. 782. 

Annotation :—Refd. Nicholson v. Coghill (1825), 4 B. & C. 21. 

327. -]—Malice (either express or implied) 
& the want of probable cause must both concur 
(per CUR.).—FARMER v. DARLING (1766), 4 Burr. 
1971; 98 EB. R. 27. 

nna ——.|— BURLEY v. BETHUNF, No. 373, 
post. 

329. -——.]—-(1) It seems that where a partner 
of a firm prosecutes for an alleged theft of property 
belonging to the partnership, & an action is brought 
for a malicious prosecution, & wrongous imprison- 
ment, neither the co. nor the other individual 
partners can be dealt with as prosecutors merely 
because the property belonged to the firm. 

(2) It seems that an action for a malicious 
prosecution cannot be sustained, though the 
accusation be false, if the prosecutor can show 
probable cause for the charge.—ARBUCKLE v. 
nero (1815), 3 Dow. 160; 3 E. R. 1023, Hi. L. 














80, ——.]—Davis v. Harpy, No. 459, post. 
331, ———.]—WILLANS v. TAYLOR, No. 535, post. 
332. -——_.]| —- MUSGROVE v. NEWELL, No. 267, 
ante. 

tn ~—_—-.|—-DELEGAL v. HIGHLEY, No. 376, 
post, 

334. -|—-A count in case, charging that 
deft., contriving & intending maliciously to 


injure pltf., etc., unlawfully & maliciously did 
advise, procure, instigate, & stir up J., to commence 
& prosecute an action of trespass, etc.; that by 
and through such advice, etc., J. did, in fact, 
commence & prosecute the action; that pltf. 
was acquitted of the premises, whereby pitf. was 
put to great trouble, & also obliged to pay a large 
sum of money, etc. :—Held: bad, for not averring 
that the action was commenced & prosecuted 
without reasonable or probable cause; this not 
being a count for maintenance in the proper sense 
of maintaining an existing suit, but for procuring 
one to be commenced.—FLIGHT v. LEMAN (1843), 
4 Q. B. 883; Dav. & Mer. 67; 12 L. J. Q. B. 
cia 1L. T. O. S, 287: 7 Jur. 557; 114 E. R. 
Annotations :—Reld. Cotterell v. Jones (1851), 11 C. B. 713; 

Bradlaugh v. Newdegate (1883), 11 Q. B. D. 1; Oram 

». Hutt, (1914) 1 Ch. 98; Neville v. London Express 

Newspaper, (1919) A. C. 368. 

335. .| — Deft., a miller, saw a number of 
sacks partly covered with a tarpaulin lying on a 
quay alongside a vessel. Seeing his mark on one 
of the sacks, he cut it open & found it contained 
pe of sacks, some new & someold. He removed 

he tarpaulin, & saw some sacks on which was his 
mark, & on others it was cut away. Being in- 





493 


formed that the sacks were about to be shipped 
by pltf. for the manufacture of paper, he laid an 
information before a magistrate that he had reason 
to suspect, & did suspect, that some sacks, his 
property, had been stolen, & were then in the 
possession of pltf. Thereupon the magistrate 
issued a warrant to search for the goods, & if 
they should be found, to bring them & pltf. before 
him, to be dealt with according to law. Pltf. was 
accordingly apprehended & taken before the 
magistrate who dismissed the charge. In an 
action for maliciously causing the search warrant 
to be issued & plitf. apprehended :—Held: (1) the 
magistrate was justified in issuing a warrant in 
that form, since the application for a search 
warrant involved an application to arrest; 

(2) there was no absence of reasonable & probable 

cause for the information, & consequently deft. 

was not liable either in respect of the search warrant 

or arrest.—WYATT v. WHITE (1860), 5 H. & N. 

371; 29 L. J. Ex. 193; 1 L. T. 517; 24 J. P. 

197; 8 W. R. 307; 157 E. R. 1226. 

Annotation :—<As te (1) Refd. Jones v. German (1897), 66 

L. J. Q. B. 281. 

336. .|—L., being entitled to the possession 
of certain premises, entered upon them, but was 
afterwards ejected by T. & W. He then indicted 
them for a forcible entry, but they were acquitted. 
They then brought an action against him for 
malicious prosecution, & obtained a_ verdict, 
which was afterwards set aside :—Held : the action 
could not be maintained, as the facts showed that 
L. had a right to the possession, & had actually 
obtained possession & there was therefore reason- 
able & probable cause for the indictment.—Lows 
v. TELFORD (1876), 1 App. Cas. 414; 45 L. J. Q. B. 
613; 35 L. T. 69; 40 J. P. 741; 13 Cox, C. C. 
226, H. L.; revag. S. C. sub nom. TELFORD v. 
Lows (1874), 31 L. T. 90, Ex. Ch. 

Annotations :—Meuatd. Beddall v. Maitland (1881), 17 
h. D. 174; Jones ». Foley (1891), 60 L. J. Q. B. 464; 
emmings v. Stoke Poges Golf Club, [1920] 1 K. B. 720. 

337. .|—Hicks v. FAULKNER, No. 18, ante. 

338. .|—ABRATH v. NORTH EASTERN Ry. 
Co., No. 418, post. 

339. .}— Pltf. was asked by one of 
deft.’s men to buy some potatoes, which the man 
stated deft.’s son had told him to sell. PIt£., 
who had had previous dealings with deft., went 
to a field where deft. had placed a clamp of 
potatoes, & purchased half a ton for 25s., paying 
deft.’s man for the same. Whilst pitf. was 
removing the potatoes in his cart a policeman 
accused him of stealing them, & took him to the 
station. Pltf. was formally charged with theft 
by one of deft.’s sons & committed for trial, &, 
after fourteen days in prison, was tried at the 
Surrey Sessions & acquitted. Deft.’s case was 
that he had missed potatoes from the clainp in 
question for some time; that the man had no 
authority to sell the potatoes; that the potatoes 
taken out of the clamp would be worth 80s. a 
ton; that he had acted without malice, & honestly 
believed in the guilt of pltf., & that he acted with 
reasonable & probable cause :—Held: deft. had 
acted with reasonable & probable cause, & 
judgment for deft. accordingly.—GoopGr v. SIMs 
(1884), 1 T. L. R. 35. 

340, ——.]—THARBY v. BAYFIEID & DARLING 
(1887), 4 T. L. R. 62, N. P. 

341, ——~.] —- Vaaa v. Kemp (1887), 4 T. L. R. 
52, N. P. 




















ltf. fails to prove want of reasonable 

robable cause previous to laying the 
information, deft., having subsequent! 
acquired information such as woul 


leave him without reasonable & pro- 
bable cause, is liable for the further 
rosecution of the 
east, he brings the 


charge, unless, 
facts to the noti 


of the tribunal seised of the charge.—- 
CARRUTHERS v. BEISIEGEL (1908), 8 
ve R. 255; 1 Alta. L. R. 390.— 





at 
co 
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Sect. 4.—Mandamus: Sub-sect. 1, C. (a) & (6).] 


1491. Decision not warranted by evidence.! 
—A mandamus will not lie to justices in quarter 
sessions to compel them to review their decision 
on an appeal, upon the ground that the adjudica- 
tion was not warranted by the evidence.—R. v. 
WORCESTERSHIRE JJ. (1819), 1 Chit. 649. 

1492. Wrong decision of sessions.]——AMan- 
damus to dismiss an appeal to quarter sessions 
refused. 

There are many cases in which there is no other 
remedy against the sessions, where we should not 
interfere. There was a case here some time ago 
where we had reason to think the sessions were 
wrong, but we refused to interfere (BAYLEY, J.).— 
R. v. WILTS JJ. (1818), 2 Chit. 257. 

1493. .|—Mandamus will not lie to the 
justices to rehear an application for an ale license 
at any other period of the year than within the 
first twenty days of Sept., though the justices may 
have refused a license under a mistake of the law.— 
R. v. SURREY JJ. (1824), 5 Dow. & Ry. K. B. 308 ; 
2 Dow. & Ry. M. C. 435. 

Annotation :—Mentd. Leicester Corpn. *. Burgess (1833), 2 

Nev. & M. K. B. 131. 

1494. .—On appeal against a con- 
viction for a trespass under Game Act, 183] (c. 32), 
s. 30, applt. admitted the trespass, & offered only 
evidence that the property in the Jand was not as 
laid in the conviction. ‘The sessions having 
rejected the evidence, & confirmed the conviction, 
without stating a case, this ct. refused to call upon 
them by mandumus to hear the case, since the mis- 
take, if any, was one of law, which this ct. could not 
enter into, the appeal having in fact been heard, & 
no case sent up.—Re Pratt (1837), 7 Ad. & El. 
27; 2 Nev & P. K. B. 102; 1 Nev. & P.M. C, 
311; Will. Woll. & Dav. 455; 1 J. P. 186, 278 ; 
112 E. R. 381. 

Annotation :—Mentd. Thompson v. Ingham (1850), 15 

L. T. O. S. 23. 




















—— —.]—See, also, HWicguways, Vol. XXVI., 
pp. 482, 484, Nos. 1940, 1955. 

1495. ——— Mandamus to compel sessions to give 
reasons.|—The ct. has no authority to compel 
quarter sessions by mandamus to give their 
reasons for their judgments, or make any special 
entries upon their records. Rule for a mandamus 
commanding the justices to alter the judgment of 
the quarter sessions as recorded by making a 
special entry upon the record of the reasons of their 
judgment discharged with costs.—R. v. DEVON JJ. 
(1819), 1 Chit. 34. 

Annotation :—~Consd. R. v. West Riding JJ., Shettield v. 

Crich (1843), 5 Q. B. 1. 

1496. —-— Judgment not warranted by evi- 
dence.|—-(1) Where the ct. of quarter sessions, after 
a case has been fully heard, both upon the law & 
upon the merits, have given their decision, but 
have afterwards, on the solicitation of counsel, 
been induced to permit a special case to be sub- 
mitted to the ct. above, but it is discovered that 
the writ of certiorari has been taken away, the 
Ct. of K. B. will not issue a mandamus to hear & 
determine upon the merits. Qu.: such a 
mandamus would not be granted, should the case 
appear to have been but partially heard, & 
decided under an arrangement that it should be 
put into the form of a special case. 

(2) Three several appeals involving the same 
facts, & the same questions of law, having been 
entered for hearing at sessions, & applts. having 
agreed that the decision of the ct. on one should 
bind the other cases, & sessions having by a 
majority of justices decided with resp. in the first : 
—Held: the et. would not compel sessions to hear 


MAGISTRATES. 


the other cases, although the justices had granted 
a case, but not upon any doubt of their own as to 
the propriety of the decision.—R. v. WORCESTER- 
SHIRE JJ. (1827), 9 Dow. & Ry. K. B. 210; 4 Dow. 
& Ry. M. C. 299; 5L.J.0.8. M. C. 64. 

1497. ——— Case partly heard.|—R. v. WoRCEs- 
TERSHIRE JJ., No. 1496, ante. 

1498. Sessions clearly wrong.}/—It is a 
question, therefore, whether the appeal having been 
thus entered under these circumstances, the ct. 
ought to interfere, that being the right mode in 
which the appeal was entered. I think it ought 
not, for I cannot say the sessions were so clearly 
wrong as to warrant me in interfering by directing 
a mandamus to issue. The rule must, therefore 
be discharged, but without costs (WIGHTMAN, J.). 
—R. v. LEICESTERSHIRE JJ. (1847), 3 New Sess. 
Cas. 1; 9 L. T. O. S. 249; 11 Jur. 848; 11 
J.P. Jo. 439. 


innotation :-—Refd. ht. v. Buckinghamshire JJ. (1848), 10 
L. T. 0. S. 390. 





(b) Decision on Preliminary Objection, 

1499. Mandamus the proper remedy.|—An objec- 
tion, that the sessions erroncously annulled the 
certificate on a preliminary technical objection 
appearing on its face, cannot be taken advantage 
of on a rule to quash the order of sessions for 
insufficiency, although the certificate as well as 
the order annulling it, be returned on certiorari. 
The proper mode of preceeding is by mandumus 
to the sessions to hear the appeal on the merits.— 
ht. v. STACEY (1850), as reported in 19 L. J. M. C. 
177; 14 J. P.415; 14 Jur. 549. 

Se haa :—Dbtd. Rh. v. Worcestershire JJ. (1854), 3 E. & B. 


1500. What is a preliminary objection.|—Where 
quarter sessions have improperly decided against 
an appeal on a preliminary objection, the Ct. of 
Kk. B. will grant a mandamus to them to enter 
continuances & hear the appeal: but where an 
objection has been made, during the trial of an 
appeal, to the reception of a particular piece of 
evidence, & the sessions have held such objection 
valid, in consequence of which the appeal has been 
dismissed, this ct. will not interfere, unless the 
sessions send up @ Case. 

The cases where this ct. has interfered have 
turned upon matters of preliminary practice & 
have arisen when the ct. thought the practice not, 
in its own nature, legal, or not consistent with the 
rules by which the sessions themselves professed 
to be guided (LORD DENMAN, C.J.).—R. v. FRIESTON 
(INHABITANTS) (1833), 5 B. & Ad. 597; 110 E. KR. 
M11. 


Annotations :—Apld. R. v. Cheshire JJ., kx p. Heaver (1912), 
108 L. T. 374. Refd. R. v. Sussex JJ. (21840), 9 Dowl. 
125; R.v. Customs & Excise Comrs., [1913] 3 K. B, 483. 
1501. Refusal to amend order—Mistake in 

description.|—An order of removal on the com- 

piaint of the parish officers of A., was made for 

a removal to KB. By mistake the order was filled 

up as made on the complaint of the parish officers 

of B. Upon an appeal against the order, the 
mistake was discovered. The sessions refused to 

amend under Quarter Sessions Act, 1732 (c. 19), 

& allowed the appeal:—Held: they ought to 

have amended; & a mandamus ordered that they 

should.—R. v. DuRHAM JJ. (1830), 8 L. J. OWS. 

M. C, 103. 

1502. Dismissal of appeal—On grounds of in- 
sufficient notice.|By statute, parties were 
enabled in certain cases to appeal to quarter 
sessions for a particular district, giving ten days’ 
notice. The Act said nothing as to further notice 
in the event of such appeal being respited, nor did 
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Sect. 3.—Absence of reasonable and probable cause : 
™ Sub-sect. l, B. & Cee sub-sect. 2; A.] 

842, .}— YouNG v. GREAT EASTERN Ry. 
Co. (1888), 5 T. L. R. 112. 

8 .|— Loog v. NAHMASCHINEN FABRIK 


Act. & Rirsr (1888), 4'T. L. R. 268. 














344, -}—— LEA v. CHARRINGTON, No. 453, 
post. 
845. ———.|—CARDER v. PENINSULAR & ORIEN- 


TAL STE4M NAVIGATION Co. (1892), 8 T. I. R. 
335. 








346. -|— BRADSHAW ¥v. GOODWIN & Co., 
No. 541, post. 

347. .|—WartTSON v. SmitH, No. 119, ante. 

848. ——.)—QUINN v. LEATHEM, No. 365, post. 

349. .|—Two ingredients essential to 





support an action for malicious prosecution are 
malice & an absence of reasonable & probable 
cause, & the jury must find that deft. acted 
maliciously. 

It was decided by the Ct. of Appeal in Bradshaw 
v. Waterlow & Sons, Lid., No. 493, post, that the 
question whether deft honestly believed in the 
charge which he made ought not to be left to the 
jury unless there was some evidence of the absence 
of that belief. In this case there was not any such 
evidence. Again, the judge is to determine 
whether there is reasonable & probable cause or 
not. In this case there is no evidence whatever 
of the want of reasonable & probable cause 
(SWINFEN Eapy, L.J.).—TREBECK v. CROUDACE 
(1917), as reported in 118 L. T. 141; 34 T. L. RR. 
57; 62 Sol. Jo. 85, C. A. 

Annotation :-—Mentd. Isaacs v. Keech, [1925] 2 K. B. 354. 


C. Civil Proceedings. 

350. General rule.]—If the condemnation of 
goods for not entering & paying duty, by sub- 
comrs., be reversed by the Comrs. of Appeal in 
Ireland, an action for a malicious prosecution does 
not lie against the informer, for the judgment of 
the sub-comrs. shows there was a foundation for 
the information & prosecution. —- REYNOLDS v. 
KENNEDY (1748), 1 Wils. 232; 95 E. R. 591. 
Annotations :—Consd. Sutton vw. Johnstone (1786), 1 Term 

Rep. 493. Refd. Warden v. Bailey (1811), 4 Taunt. 67; 


Musgrove v. Newell (1836), 1 M. & W. 582; Craig v. 
Hasell (1843), 4 Q. B. 481. 








351. -|— TURNER v. TURNER, No. 401, 
post. 
852. .|—No action lies against an execu- 





tion creditor or his attorney for issuing a fi. fa. 
indorsed to levy the whole sum recovered by a 
judgment which, to the knowledge of both, has 
een partly satisfied by payments, unless malice 
& want of probable cause be alleged in the declara- 
tion, & proved. Qu.: whether, even if such 
allegation & proof were made, an action is the 
proper remedy. 

The law allows every person to employ its process 
for the purpose of trying his rights, without 
subjecting him to any liability, unless he acts 
maliciously & without probable cause (WILDE, 
U.J.).—DE MEDINA v. GROVE (1847), 10 Q. B. 
172; 171. J. Q. B. 821; 11 Jur. 145; 116 E.R. 
_ , Ex. Ch. ~~ 

nnotations :— F Ww . : 

273. Refd. reper e Guin: (847), ve Pad Be : 


Churchijl v. Siggera (1854), B. 929. " 
Horsley v. Style (1893), 69 L. T. 222 mene 


3538. 
the case alleged that pltf. being indebted to L. 
in £36, he, by deft. as his attorney, sued pltf. ; 
& that after declaration, pltf. petitioned the Ct. 
of Bkpcy., under Execution Act, 1844 (c. 06), & 
obtained a protection from process, of which deft. 
had notice. Yet deft., well knowing the premises, 





.|— The declaration in an action on’ 


MALICIOUS PROSECUTION AND PROCEDURE. 


but wilfully & maliciously intending, etc., procured 
judgment to be signed against pltf., & sued out a 
ca. st., under which the sheriff arrested pltf. :— 
Held: the declaration was not sufficient, & it 
ought to have alleged that the arrest was without 
reasonable & probable cause.—Rornr v. LEWIS 
(1848), 8 Dow. & L. 371; 17 L. J. Ex. 99; 10 
J.. T. O. 8. 331 me 

354, .|—A declaration for a malicious 
arrest by capias under Judgments Act, 1838 
(c. 110), stated that deft. not having any reasonahle 
or probable cause of action against pltf. to the 
amount for which he maliciously caused pltf. to 
be arrested, falsely, maliciously, & unjustly 
procured from a judge an order for a capias, by 
falsely & maliciously representing to the judge that 
pltf. was justly & truly indebted to deft. in a certain 
sum, by means of a certain false affidavit then 
shown & uttered by deft. before the judge; & 
thereupon maliciously caused a capias to he issued, 
& without any reasonable or probable cause of 
action, caused pltf. to be arrested :—Held: on 
special demurrer, the declaration was sufficient, 
& it need not more particularly set out the false 
statement by which the judge was induced to make 
the order, nor show that the facts were false within 
deft.’s knowledge, or that he had not reasonable 
or probable cause for believing them true.— 
Ross v. NORMAN (1850), 5 Exch. 359; 1 L. M. 
& P. 409; 19 L. J. Ex. 329; 15 L. T. O. S. 208 ; 
155 E. R. 157. 





355. ——.| — CHURCHILL v. SiaaERs, No. 627, 
post. 

856. ———.|—-Dimmack v. BowLEy, No. 396, 
post. 

357. —_—.] —- PHILLIPS v. NAyLor, No. 224, 
| ante. 

358. .|— Creditor, receiving information 





from one person that his debtor is going abroad, 
& obtaining an order to arrest him on affidavit, 
afterwards held insufficient & to some extent 
untrue, ts not therefore liable to an action for 
maliciously obtaining the arrest without reasonable 
cause, there being enough to justify the belief 
that the debtor was going abroad; & the payment 
into ct. of a sum over £20 is a sufficient admission 
of a debt to justify the application. Semble: 
the action should not be brought while the former 
action [in which creditor is suing his alleged debtor] 
. penne. Nave v. LOADMAN (1860), 2 F. & F. 
313. 

359. .|— Declaration against justices of 
the peace alleged that pltf. was rated to a church 
rate, which was demanded on Sept. 8, 1857; that 
pltf. was summoned for non-payment thereof on 
May 5, 1859; that at the hearing on May 12, 1859, 
plitf. gave evidence that the rate had been 
demanded of him & the matter of complaint had 
arisen more than six months before the complaint, 
& contended that, by Summary Jurisdiction Act, 
1848 (c. 43), 8. 11, defts. had no jurisdiction ; yet 
defts. made an order for payment of the rate, 
which order had been quashed. Plea, that upon 
the hearing of the complaint it was proved that, 
besides the demand of the rate in the declaration 
mentioned, the same was again demanded on 
Mar. 25, 1859, & the complaint was laid within 
six calendar months from the time of that demand. 
Upon demurrer :—Held; it was within the duty 
of defts., as justices, to determine the question 
whether a complaint was made within the time 
limited ; & therefore, by Justices Protection Act, 
1848 (c. 44), s. 1, the action was not maintainable 
without proof of malice & want of reasonable & 
probable cause.—SOMMERVILLE v. MIREHOUSE 
(1860), 1 B. & S. 652; 121 EB. R. 857; sub nom. 





Part IV.—ESSENTIALS TO ACTION. 


SOMERVILLE v. MIREHOUSE, 3 L. T. 294; 25 J. P. 
21; 9W.R. 58. 
Annotation :—Refd. Pease v. Chaytor (1861), 1 B. & 8. 658. 
360. .|—The judge directed the jury 
that if defts. did not at the time of the arrest 
believe that their debt would be otherwise lost, 
& acted with a view to protect the interests of the 
indorsers of the notes rather than their own, that 
would be evidence of want of reasonable & probable 
cause for arresting, & entitle pltf. to damages ; 
& the ct. subsequently, in discharging a rule nisi 
for a new trial, held that the general verdict, 
including damages in respect of the first three 
counts, was justified on the ground that the pleas 
of defts. to those counts did not deny the materia] 
allegations of publication, falsity, & malice :— 
Held: there was misdirection, which justified a 
new trial; there was reasonable & probable cause 
for the arrest if defts. believed that pltf. was about 
to leave the province, & that their remedy against 
him would be lost if he were not arrested; not- 
withstanding they might have believed that they 
could recover the debt from the indorsers, & were 
endeavouring to protect the interests of the in- 
dorsers.— BANK OF BRITISH NORTH AMERICA v. 
STRONG (1876), 1 App. Cas. 307; 34 L. T. 627, 





"361. ——.}]—- Horstey v. Sryie, No. 228, 
ante. 


SuB-sEcT. 2.—WHAT AMOUNTS TO REASON- 
ABLE AND PROBABLE CAUSE. 


A. In General. 


$62. General rule.|—The disbelief of the party 
making a charge before a magistrate is some evi- 
dence of want of probable cause, notwithstanding 
other evidence has shown that there was primd 
facie probable cause for making the charge. 

In order to justify deft., there must be a reason- 
able cause, such as would operate on the mind 
of a discreet man; there must also be a probable 
cause, such as would operate on the mind of a 
reasonable man; at all events such as would 
operate on the mind of the party making the 
charge ; otherwise there is no probable cause for 
him (TINDAL, C.J.). 

Reasonable & probable cause is a mixed question 
of law & fact ; the facts being found or undisputed, 
the judge determines whether they amount to 
reasonable & probable cause; but if the facts 
are doubtful, the jury must come to the conclusion 
of fact before the judge determines the effect of 
it in law. The principle is sufficiently clear; the 
difficulty is in the application (BosaNQueETt, J.). 
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Where the facts or inferences are doubtful, it 
must be determined by the jury (COLTMAN, J.). 

It would be a monstrous proposition, that a 
party who did not believe the guilt of accused 
should be said to have reasonable & probable cause 
for making the charge (ERSKINE, J.).—BROAD v, 
Ham (1839), 5 Bing. N. C. 722; 8 Scott, 40, 8 
L. J. C. P. 357, 1382 EK. R. 1278. 
Annotations :——Consd. Haddrick v. Heslop tae): 12 Q. B. 


267; Hailes v. Marks (1861), 7 Jur. N. ; Lister v. 
Perryman (1870), L. R. 4 A. L. 521. Refd. Turner v. 
Ambler (1847), 10 Q. B. 252: Johnson v. Emerson & 


Sparrow (1871), 40 L. J. Ex. 201; Shrosbery v. Osmaston 

(1877), 37 L. T. 792. 

363. -|—In an action for a malicious 
prosecution of pltf. for obtaining goods from deft. 
by false pretences, there having been considerable 
delay on the part of deft. before he made any 
charge :—Held: although the goods had been 
obtained from deft. by false pretences, still, if 
the jury were of opinion that deft., when he went 
before the magistrate & made his complaint, did 
not bond fide believe that pltf. intended to defraud 
him, there was an absence of reasonable & probable 
cause.—WILLIAMS v. BANKS (1859), I FL. & F. 
557, N. P. 

Annotation :—Consd. Shrosbery #. Osmaston (1877), 37 

L. T. 792. 





364. ——.}-——-Hicks v. FAULKNER, No. 18, ahfe. 

365. .|—Take the familiar instance of an 
action for malicious prosecution. It is not a 
wrongful act for any person who honestly believes 
that he has reasonable & probable cause, though 
he has it not in fact, to put the criminal law in 
motion against another; but if to the absence of 
such reasonable & probable cause a malicious 
motive operating upon the mind of such prosecutor 
is added, that which would have been a rightful, 
in the sense of a justifiable, act if done without 
malice becomes with malice wrongful & actionable. 
What would constitute such malice it is not 
material for the purposes of this case to define. 
Of course, if when he instituted criminal pro- 
ceedings the prosecutor knew he had no reasonable 
ground for the steps he was taking, the definition 
of malice given by BAYLEY, J., in Bromage v. 
Prosser, No. 232, ante, would distinctly apply, 
& no further proof of malice would be required ; 
but if he really believed he had such reasonable 
cause, although in fact he had it not, & was 
actuated not by such belief alone, but also by 
personal spite or a desire to bring about the 
imprisonment of or other harm to the accused, 
or to accomplish some other sinister object of his 
own, that personal enmity or sinister motive 
would be quite sufficient to establish the malice 
required by law to complete a cause of action— 





PART IV, SECT. 8, SUB-SECT. 2.—A. 
3621. General rule.}—In an action 
for malicious prosecution reasonable & 
probable cause is an honest belief in 
the guilt of the accused, based upon a 
full conviction, founded upon reason- 
able grounds, of the existence of a 
state of circumstances which assumin 
them to be true, would reasonably lea 
any ordinary prudent & cautious man 
placed in the position of the accuscr 
to the conclusion that the person 
charged was probably guilty of the 
crime imputed.—CoLWILL v. JOHNSON 
eae (1905), 1 W. L. R. 218.— 


862 fi, ——.]—LANDRY v. BATHURST 
LUMBER Co, (1917), 44 N. B. R. 374; 
35 D. L, R. 701.-——CAN,. 

362 il. .+~In an action for mali- 
cious prosecution there is want of 
reasonable & probable cause for a 
cha of felony if there is a want of 
belief.on the part of the person making 





the charge that the person charged has 
committed the felony.—McLrEov vv. 


eee (1882), 1 N. Z. L. R. 50 (S. C.).. 


362 iv. .J—If doft. in an action 
for malicious prosecution did not 
honestly believe in the full charge 
which ie made against pitf., he had 
not reasonable & probable cause for 
the prosecution._—HARCOURT v. AIKEN 
(1902), 22 N. Z. L. R. 389.—N.Z. 


q. Reliance on legal opinion— 
Counsel.J—In an action for malicious 
prosecution where deft. has laid a bona 





fide statement of the material facts of 


the case before counsel, & has acted 
bond fide on the opinion obtained, there 
is reasonable probable cause.— 
FELLOWES v. HUTCHINSON (1855), 12 
U. C. RR. 633.--CAN, 


r. ——.)]—A suitor taking legal 
advice upon a question of law, & 
acting thereon apparently bond fide, is 





not. responsible; nor can an action for 
maliciously taking such proceeding be 
successfully prosecuted esa him.— 
CRAWFORD Vv. MCLAREN (1859), 9 C. P. 
215.—CAN, 





? .}—Opinion of counsel 
will not protect from an action for 
malicious prosecution unless the party 
uses reasonable care to ascertain the 
facts & lays them before counsel.— 
WILSON v. WINNIPEG CITY (1887), 4 
Man. L. R. 193.—CAN. 


a. —— -}—If a party lays 
all the facts of his case fairly before 
counsel, & acts bond fide upon the 
opinion given by that counsel, he is 
not liable to an action for malicious 
proseoulon v. STEWART (1889), 

Man. L. R. 257.—-CAN, 


b. ——— ——.}—DUNDAS v. WILSON 
(1911), 19 O. W. R. 17; 2 0. W. 
995,—-CAN ie 


0. ——— ——.]—HARRIS v. HICKny 
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Sect. 3.—Absence of reasonable and probable cause : 
Sub-sect. 2, A. & B.] 


that is, if such malice was found as a fact by the 
jury (Lorp BRAMPTON).—QUINN v. LEATHEM, 
[1901] A.C. 495; 70L.J3.P.C.76; 85 L. T. 289 ; 
65 J. P. 708; 50 W. R. 138; 17 T. L. R. 749, 


H. L. 

Annotations :—Mentd. Bulcock v. St. Anne’s Master Builders’ 
Federation (1902), 19 T. L. R. 27; Read. v. Friend) 
Soc. of Operative Stonemasons of E land, Ireland . 
Wales, [1902] 2 K. B. 732; West Ham Union v. L. C. C. 
(1902), 71 L. J. K. B. 299; Giblan v. National Amalga- 
inated Labourers’ Union of Great Britain & Ireland, 
11903} 2 K. B. 600; R. v. Brailsford, [1905] 2 K. B. 730 ; 
South Wales Miners’ Federation v. Glamorgan Coal Co., 
11905] A. C. 239; Denaby & Cadeby Main Collierics v. 
Yorkshire Miners’ Assocn., [1906] A. C, 384; Conway 
v. Wade, {1908] 2 K. B. 844; National Phonograph Co. v. 
Edison Bell Consolidated Phonograph Co., [1908] 1 Ch. 
335; Gaskell v. Lancashire & Cheshire Mincrs’ Federation 
(No. 2) (1912), 56 Sol. Jo. 719; Inthe Goods of Hall, Hall 
v. Knight & Baxter (1913), 109 L. T. 587; Santon v. 
Busnach (1913), 29 T. L. I. 214; Vacher v. London Soc. 
of Compositorrs, [1913] A. C. 107 ; Re Ainsworth, Finch »v. 
Smith, (1915] 2 Ch. 96; Larkin v. Long, [1915] A. C. 814 ; 
Long v. Smithson (1918), 88 L. J. K. B. 223; Croft v. 
Blay, [1919] 1 Ch. 277; Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244; Valentine v. Hyde, [1919] 2 Ch. 129 ; 
Davies v. Thomas, [1920] 2 Ch. 189; Hodges v. Webb, 
{[1920}2 Ch. 70; Said v. Butt, [1920] 3 K. B. 497 ; Welldon 
v. Butterley Co., [1920] 1 Ch. 130; Tinline v. White Cross 
Insce., [1921] 3 K. B. 327; Ware & De Freville v. Motor 
Trades Assocn., (1921) 3 K. B. 40; White v. sorte (1921) 
1 Ch. 1; Jasperson v. Dominion Tobacco Co., [1923] A. C. 
709; Brimelow v. Casson, (1924] 1 Ch. 302; Reynolds »v. 
Shipping Federation, [1924] 1 Ch. 28; Sorrell v. Smith, 
[1925} A. Cc. 700; G. W. K. v. Dunlop Rubber Co. (1926), 
42 T. L. R. 376, 


366. .|}— Cox v. ENGLISH, 
AUSTRALIAN BANK, No, 455, poat. 

867. Suspicion.|—PAIN v. ROCHESTER & WHIT- 
FIELD, No. 391, post. 

368. Of third persons.|—WALE 


(1611), 1 Bulst. 149; 80 E. R. 842. 
paisa aa ;— Menta. Jarmain v. Hooper (1843), 7 Scott, 





ScoTTisH & 





v. HILL 


369. ——.|— (1) Deft. in an action for mali- 
ciously & without reasonable or probable cause 
procuring pltf. to be apprehended on a charge of 
felony, cannot rely on circumstances of mere 
suspicion as evidence of reasonable or probable 
cause for a defence to the action. 

A robbery had been committed by S., who 
immediately absconded. Pltf., his fellow-work- 
man, had said that he had heard, a few hours 
after the robbery, that S. had absconded; & 
that S. had previously told him that he intended 
to go to Australia. S. had also been seen, early 
in the morning after the robbery, coming from a 
Pe entry leading to the back door of pltf.’s 

ouse. Deft., pltf.’3 master, having been in- 
formed of these circumstances, caused him to be 
apprehended, & charged before magistrates with 
the robbery :—Held: no evidence of reasonable or 
probable cause justifying deft. in making the 
charge. 

(2) The existence of reasonable or probable 
cause is to be decided by the judge.—Bussr v. 
GIBBONS (1861), 30 L. J. Ex. 75. 


& GARDINER (1912), 19 W. L. R. 948; 


17 B.C. R. 21; 2D. L. R. 356.—CAN, to the alle 











is not necessarily a complete answer 
tion of lack of rcasonable 


Maticious PROSECUTION AND PROCEDURE. 


370. Commitment by magistrate.) — Complaint 
of a felony, the commitment of the magistrate is 
sufficient probable cause in an action for malicious 
prosecution, although no felony was in fact com- 
mitted.—Cox v. WIRRALL (1607), Cro. Jac. 193; 
Yelv. 105; 79 E. R. 169, 


Annotations :—Refd. Panton v. Williams (1841), 2 Q. B. 
169. Mentd. Jones v. Givin (1712), Gilb. 185. 


371. Deliberation of jury before acquittal.|— 
If a party is indicted for a felony, though he is 
acquitted without calling any witnesses, he cannot 
maintain an action for a malicious prosecution, 
if his acquittal was the result of deliberation, & 
the evidence sufficient to cause the jury to pause. 
—SMITH v. MACDONALD (1799), 3 Esp. 7, N. P. 
Aner :—Consd. Willans v. Taylor (1829), 3 Moo. & P. 


372. -'—WILLANS v. TAYLOR, No. 535, post. 

373. No ground for instituting proceedings.|— 
In an action against a magistrate for a malicious 
conviction, it is not sufficient for pltf. to prove his 
innocence, & to call on deft. to show probable 
cause for the conviction; pltf. must give such 
evidence of what passed on the hearing, by calling 
the witnesses for the prosecution or otherwise, 
that it may appear there was no probable cause 
for the conviction. 

In the case of malicious prosecution proof that 
there was in reality no ground for imputing the 
crime to pltf. shows that the prosecution was 
instituted without probable cause, & malice may 
be inferred from thence (G1BBS8, C.J.).— BURLEY v. 
BETHUNE (1814), 5 Taunt. 580; 1 Marsh. 220; 
128 E. R. 816. 

374, Reliance on legal opinion.'—It is a good 
defence to an action for a malicious arrest, that 
deft., when he caused pltf. to be arrested, acted 
bond fide upon the opinion of a legal adviser of 
competent skill & ability, & believed that he had 
a good cause of action against pltf. But where 
it appeared that the party was influenced by an 
indirect motive in making the arrest, it was held 
to be properly left to the jury to consider whether 
he acted bond fide upon the opinion of his legal 
adviser, believing that he had a good cause of 
action. 

As it must be taken after the finding of the jury 
that he did not believe that he had any cause of 
action it is quite clear that there was no probable 
cause (HOLROYD, J.).—RAVENGA v. MACKINTOSH 
(1824),2 B. & C. 693; 4 Dow. & Ry. K. B. 187; 
21. J.0.8. K. B. 137; 107 E. R. 541; previous 
proceedings, sub nom. REVENGA v. MACINTOSH, 
10. & P. 204, N. P. 

Annotations :—Consd. Blachford v. Dod (1831), 2 B. & Ad. 

179; Broad v. Ham (1839), 8 L. J. C. P. 357; Johnson 

v. Kmerson & Sparrow (1871), L. RK. 6 Exch. 329. RBefd. 


Grainger v. Hill (1838), 1 Arn. 42. Mentd. Bradshaw v. 
Waterlow, [1915] 3 K. B. 527. 


375. .|— ABRATH v. NORTH EASTERN Ry. 
Co., No. 418, post. 

376. Source of defendant’s information — Per- 
sonal knowledge.|—-A plea to an action for a 








BILSkY (1910), 16 O. W. BR. 877; 2 
O. W.N. 18; 22 0. L. R. 4.—CAN, 





d. ——.J)— In an action & robable cause.—OLDS wv. PARIS k. —— ——.,]—IBBOTSON v. BERK- 
for malicious prosecution a person (B.C.), [1918] 2 W. W. It. 682.—CAN. tay ag C.), [1918] 3 W. W. R, 1018. 
who institutes criminal proceedings, f. +-The plea in de- -~CAN. 
honestly believing in his case, is en- fence to such an action that deft. 1. ———.}—-The fact that deft 
titled to act on the advice of his laid the information on the advice gonsulted a solr. ; ; 


counsel, but the duty is placed A a 
him to put before counsel everything, 
including ail circumstances in mitiga- 
tion of the accused’s action.—MoMBEN 
oe (1913), 18 B. Cc. R. 631.— 


: J}——The fact that 
deft. to an action for malicious prose- 
cution acted upon the advice of 
counsel in instituting the prosecution 


the 





of counsel is not a good answer to the 

enon of lack -of reasonable & 

probable cause for the prosecution 

where he did not inform counsel of al] 
(1922) 3 WoW eet 

es « e ; 6 e a ? 

&- —— Magistrate.} — Col1BERT v. 


h. —— Solicitor.]— LonaprEN v. 


before laying the 
charge must be considered ;: 3 its 
efficacy as a defence depends upon 
whether deft. laid all the facts ioiore 
his solr. & acted bond upon his 
opinion.—SMITH 1 RURAL 
ate OF oatn W . 

OTAGGART, [1924] 1 . W. R. 36; 
18 Sask. L. R. 23.—CAN, 


m. —— Clerk of the .j—-The 
tot tint det aca Gon Uae be auiler 


CYMBALISKI, 


Part 1V.—ESssENTIALS TO ACTION. 


malicious charge before a magistrate, justifying the 
charge on the ground, that pitf. had committed 
the offence imputed to him, is not sufficient unless 
it allego, that at the time of the charge deft. had 
been informed of, or knew the facts on which the 
charge was made.—DELEGAL v. HIGHLEY (1837), 
3 Bing. N. C. 950, 3 Hodg. 158; 5 Scott, 154; 
6L. J. C. P. 337; 1382 HE. R. 677; subsequent 
pone 4 Bing. N. C. 114; 8 C. & P. 444, 


Annotations :—Refd. James v. Phelps (1840), 11 Ad. & El. 
483; Turner v. Ambler (1847), 11 Jur. 346. Mentd. 
Pearson v. Lo Maitre (1843), 7 J. P. 336. 

377. Information from third parties.] — 
DELEGAL v. HIGHLEY, No. 376, ante. 

378. Bona fide belief in.|—Informa- 
tion received from persons apparently respectable 
& believed to be credible :—Held: sufficient 
evidence of reasonable & probable cause for a 
prosecution. 

If those persons made such statements to deft., 
& he honestly believed them, & honestly instituted 
this prosecution, then he had reasonable & probable 
cause. If a man acts bond fide on honest belief 
of truth of statements made to him by others 
whom he believes to be credible persons, he is 
justified in so acting upon such statements, if he 
believes there is reasonable & probable cause for 
his so doing. The question is not whether they 
were right or wrong. It is what they told deft. 




















(COCKBURN, C.J.).—CHATFIELD v. COMERFORD 
(1866), 4 F. & F. 1008, N. P. | 
379. |—G., pltf., 


advertised his farming stock & effects for sale, 
was arrested at the suit of B., on a judge’s order 
to hold to bail, made upon the affidavit of C. that 
G. had stated his intention to go to Jersey to 
avoid his creditors, but he was at once discharged 
upon paying the amount to the officer. On the 
following day he was arrested at the suit of defts., 
upon a like order made upon the affidavit of their 
London agent, that he had read, & believed the 
statement in the affidavit of C. to be true. It 
eventually appeared that C.’s statement was 
untrue, & pltf. was discharged by judge’s order. 
At the trial of the action against defts. for arresting 
pltf. maliciously, & without reasonable & probable 
cause, the agent was called on the part of defts., 
& he swore that he believed, without further 
inquiry, the statement in C.’s affidavit to be true 
at the time that he applied for & obtained the 
order to hold pltf. to bail, & thereupon the judge 
directed the verdict to be entered for defts. on 
the ground that there was reasonable & probable 
cause for the arrest, & the action could only be 
maintained on proof, (a) of malice on the part 
of defts., & (b) of want of reasonable & probable 
cause :—Held: there was reasonable & probable 
cause for the arrest, & there was no duty on defts., 
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or their agent to make inquiry into the truth of 
the facts stated in C.’s affidavit before making an 
application based thereon for an order to hold 
pltf. to bail.— GIBSON v. VEASEY (1867), 15 L. T. 
5686; 31 J.P. 167; previous proceedings (1866), 15 
L. T. 450, N. P. 








380. ——.| — LisTER v. PERRYMAN, No. 
449, ante. 

381. ——.|— Hicks v. FAULKNER, No. 
18, ante. 


382. Prima facie case against plaintiff.;—In an 
action for malicious prosecution, reasonable & 
probable cause may be shown by evidence which 
would make a primd facie case such as would 
justify a criminal charge, although it might be 
insufficient to convict; & although it might 
require confirmation by further evidence not 
disclosed or discovered by prosecutor until after 
he had given pltf. into custody. 

The evidence of an accomplice, that he had been 
tampered with by the attorney for the defence, 
coupled with a letter found on the person of the 
attorney, after his arrest, on the criminal charge :— 
Held: evidence of reasonable cause for its prosecu- 
tion.— DAWSON v. VANSANDAU (1863), 11 W.R. 516. 
Annotation :—Refd. Bradshaw v. Waterlow, [1915] 3 K. B. 


383. Fiat of Attorney-General — Prior to com- 
mencement of prosecution.|—-BRADSHAW v. WATER- 
Low & Sons, LTD., No. 493, post. 


B. Particular Proceedings. 


384. Theft—Possession of stolen goods—No ex- 
planation of possession.|—Finding stolen goods in 
a man’s house who refuses to account for the 
possession of them, & who is committed in conse- 
quence thereof by a magistrate, on suspicion of 
being the thief, is a good probable cause to justify 
against an action for malicious prosecution; & 
deft. need not traverse the malice.—CIAMBERS 
v. TAYLOR (1602), Cro. Eliz. 900; 78 EF. R. 11238. 

385. -|—-The possession of stolen 
goods, without being able to give a probable 
account of coming honestly by them, is good cause 
of arrest by the officer, of commitment by the 
magistrate, & of prosecution by the owner; but 
on the replication de son tort, etc., to an action 
for such a prosecution, if the jury find it was 
sans tiel cause, pltf. shall have judgment.— 
DoGaTrre v. LAwry (1607), Cro. Jac. 190; 79 
K. RR. 166. 
annotation :—Refd. Jones v. Givin (1712), Gilb. 185. 

386. —— & commitment by magistrate.] 
—Possession of stolen goods, & commitment by a 
magistrate is such probable cause as will justify 
an indictment for the theft.—MAaRHAM v. PEscop 
(1606), Cro. Jac. 180; 79 E. R. 113. 


Annotations :-—Refd. Jones tv. Givin (1712), Gilb. 
Mentd. Rafael v. Verelst (1776), 2 Wm. BI. 1055. 

















185. 


the advice of the clerk of the peace & 
of counsel is not of itself enough to 
afford a good defence of reasonable & 
probable cause.—CROCKER ». STOREY 
(1914), 43 N. B. R. 69.—CAN. 


877i. Source of defendant’s informa- 
tion—Information from third Geode EON 
In an action for malicious prosecution 
if a person has hearsay cvidence, from 
which he may reasonably believe that 
another has committed perjury, ho 
is justified in prosecuting though he 
may not have the evidence of two 
Wwitnesres, or such other testimony as 
be sufficient to obtain a conviction. 
"Ry ei ea ene (1878), 12 
OuwieD eile aut Asay COS. 
— ALD v. MEWBURN ; . 8. 
471,—-GAN. 


J.—VOL. XXXITI. 





Paid to procure evi- 
dence.}—ANDERSON v. BELL (1892), 24 
N.S. hk. 100.—CAN. 

o. Primd facie case against plainti 
—Iiond fide belicf in.J—A_ reasonable 
bond fide belicf in such facts as would 
have, if true, warranted a prosecution 
for theft, will constitute reasonable & 
probable cause.—DuGUAY v. MYLES 
(1913), 14 K. L. R. 410.—CAN. 

p. Continuation of _ prosecution — 
Where mistuke might hare been dis- 
covered. }—PERSSE v. DOCKERY (1891), 
17 V. lu R. 420.—AUS. 

q. After discovery of mistake.) 
—There is an absence of reasonable 
& probable cause if deft. does not 
withaiaw from prosecution of charge 
when he finds same not well founded.— 
Fancourt v. HEAVEN (1909), 14 





O. W. R. 230; 18 O. L. R. 492.—CAN, 


r. Acting on instructions of police.) 
—Where deft. first swore out a search 
warrant & afterwards, upon instruc- 
tions by Royal North-West Mounted 
Police, swore to the information upon 
which the proccedi against piltf. 
wore commenced :—Held: a reason- 
able & probable cause.—LONGMUIR », 
Forresr (1914), 28 W. Tl. R. 821; 7 
Sask. L. kh. 162.—CAN, 


PART IV. SECT. 3, SUB-SECT. 2.—B. 


t. Thefi—Possession of stolen goods.) 
—HIRTLE v. KNOX (1913), 47 N. 8. BR. 
219; 13 D. L. R.-21; 13 E. L. R, 
149.—CAN. 


a. 
session 





Explunation of - 
Duty of prosecutor to veri. K 


K K 
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Sect. 3.— Absence of reasonable and probable cause : 
Sub-sect. 2, B.; eub-sect. 3, A., B. & C.]) 

387. Refusal to show them.]— In 
an action for malicious prosecution for stealing 
deft.’s cattle it is a good cause of suspicion that 

Itf., in whose possession the cattle were, refused 
s show them.—-WEAL v. WELIS (1617), J. Bridg. 
60; 3 Bulst. 284; 81 E. R. 239. 

888, —— Possession of goods—Boné fide belief 
in ownership.|—In an action for a malicious 
prosecution for sheep stealing, it appeared at the 
trial that pltf. was possessed of a sheep which deft. 
claimed as one of a lot stolen from him. Pltf. 
gave an account of the way he became possessed 
of it, which, if the sheep was deft.’s, must have been 
wilfully false. Deft. took away the sheep. Pltfé. 
sued him for so doing in the county ct. To stop 
the action deft. indicted pltf., who was acquitted. 
There was evidence both ways; but it appeared 
that the sheep really never was deft.’s, though 
deft. bond fide believed it was. The judge, 
assuming these facts to be true, asked the jury 
if deft. had reasonable grounds for his belief. On 
their finding that he had, he ruled that there was 
reasonable & probable cause for the indictment :— 
Held : under the circumstances, the finding of the 
jury on that one point, in addition to the facts 
beyond dispute, made out a complete case of 
reasonable & probable cause. 

The duty of the judge was to decide whether 
there was reasonable & probable cause, taking into 
account all the undisputed facts & leaving the 
disputed material facts to the jury (CROMPTON, J.). 
—Dovua.Las v. Corsetr (1856), 6 E. & B. 511; 
ane T.O. 8. 134; 2 Jur. N.S. 1247; 119 E.R. 

ve. 

389. Of like kind & condition.|— 
A farmer having lost two trusses of straw, & finding 
pltfs. soon afterwards at a place some two or three 
miles distant with some loose straw in a cart, gave 
them into custody, with some expression of irrita- 
tion, & prosecuted them for stealing it :—Held: 
if the straw were of the same kind as that lost, 
& in particular if it were clean & new, there was 
probable cause for suspicion; but if otherwise, 
there was not probable cause ; & if the jury thought 
that he had acted under irritation, rashly, & 
rather under the influence of angry feeling than 
with reasonable care or due inguiry, there was 
evidence of malice on a count for malicious 
prosecution.— DARLING v. COOPER, BEAUCHAMP 
v. COOPER (1869), 21 L. T. 442; 11 Cox, C. C. 
533, N. P. 

890. ——— Denial of receipt of money — Money 
in fact received.|—BaGar v. Dyort, No. 59, ante. 

391. Accused absenting himself — After notice 
of issue of warrant.]|—The probable cause may be 
specially pleaded to an action for a malicious 
prosecution, though in effect it amounts to the 
general issue. 














MALICIOUS PROSECUTION AND PROCEDURE. 


Causes of suspicion of deft. & absenting of 
pltf. after notice of the warrant [against him] are 
causes sufficient (per CUR.).—PAIN v. ROCHESTER 
& WHITFIELD (1602), Cro. Eliz. 871; 78 E. R. 


1096. 

Annotations :—Consd. Panton v. Williams (1841), 2 Q. ‘B. 
169. Refd. Chambers v. Taylor (1602), Cro. Eliz. 900. 
Mentd. Hussey v. Jacob (1696), 1 Salk, 344; Bridge v. 
Grand Junction Ry. (1838), 1 Horn & H. 26. 

392. Conviction by lower court — Subsequently 
quashed.|—-REYNOLDS v. KENNEDY, No. 350, ante. 

393. Assault—— Made in self-defence.)——If A. 
strike B. & B. return the blow, on which A. 
indicts B. for an assault, the bare fact of A. having 
struck the first blow is not sufficient to support 
an action for a malicious prosecution. 

Though pltf. was justified in defending himself 
from deft.’s assault, it was still an assault & there 
was probable cause for the prosecution (LORD 
KENYON).—FIsH v. Scott (1792), Peake, 184, 
Ny BP 


Annotation :—Consd. Hinton v. Heather (1845), 14 M. & W. 


804. Forgery—Similarity of handwriting.| — 
CLEMENTS v. OHRLY, No. 38, ante. 

395. Identity.) —A forged cheque having 
been uttered at defts.’ bank, they had reason to 
believe that it was forged by C. Pltf. having 
been arrested by the police on the supposition that 
he was C., was identified by defts.’ cashier as the 
person who, in his belief, had uttered the forged 
cheque. The cashier signed the charge-sheet, & 

Itf. was remanded from time to time at the 
instance of defts. While he was so under remand 
defts. received information as to the alibi which 
was to be set up in the case, but acting on counsel’s 
opinion they went on with the prosecution. 
Having been subsequently advised that pltf., 
even if committed for trial, would probably be 
ultimately acquitted of the charge, defts. at once 
gave notice of their intention of withdrawing from 
the prosecution. Pitf. subsequently brought an 
action against them to recover damages from them 
for false imprisonment & malicious prosecution, & 
obtained a verdict:—Held: pltf. having been 
identified by defts.’ cashier as the man who had 
uttered the cheque, they were not bound to make 
any inquiries as to the alibi, they had acted 
reasonably, & therefore there was no want of 
reasonable & probable cause.—HARRISON  v, 
NATIONAL PROVINCIAL BANK OF ENGLAND (1885), 
2T.L. R.70,C.A.3 affg., 49 J. P. 390, D.C, 

896. Defendant acting in self protection.|— 
The declaration stated that pltfs., being traders, 
gave defts. a judge’s order for debt & costs in an 
action then pending between them, & paid the 
amount next day, but that nevertheless defts. 
wrongfully & maliciously caused the order to be 
filed with the clerk of the docquets under Bankrupt 
Law Consolidation Act, 1849 (c. 106), s. 137, 
whereby pltf.’s credit was injured :—Held: (1) 








JENNER v. HARBISON (1879), 5 V. L. TR. 
111.—AUS, 


388i. —— Possession of goods— 


justification for the assault submittcd 
to the jury.—RoOvuTHIER v. MCLAURIN 
(1889), 18 O. R. 112,—-CAN. 


tion pltf. in order to establish the 
absence of reasonable & probable 
cause, must prove that the facts known 
to deft. at the time when he initiated 


Bona fide belief in ownership.}— d. For -}—CHARLEBOIS v. SUR- 

Scoucal. v. ARTAPLETON (1886), 12 | vevor (1894); 27S. C. Rt. 556.—CAN, a Penn ae Rr caer ahocrenvan th 
b. H ; etials ‘} While mere similarity | crounds that deft. could not establish 

earsay evidence Ex- | of hand writing may in many casts | f° goto to the cha OWLEY 

planation by accused refused—Prose- | be a reasonable cause for charging a Gresan (1905) FA CL R. 744.— 

culor nol under duty to verify.}— | person with forgery, the ti on of AUS. J ae Sg ° 

TURNER v. Whitt (1880), 6 V. L, R. | experts, that the handwriting in a ” 

273.—AUS. formal document is not only similar F. Execution.J—SMITE v. Caer (1842), 
0. Assault.)—In an action for | to but identical with that in a contro: | 6 0. 8. 213.—OAN, 


malicious prosecution for assault, the 
finding that there was in fact an assault 
is not decisive of the question whether 
there was reasonable & probable cause 
for the prosecution; pitt. is entitled 
to have the circuinstances relied on as 


verted document, is or may be of 
great value, & furnish reasonable & 
probable cause.—MCMERLLEN v. WET- 
LANFER (1915), 33 O. L. R. 177.-~—CAN. 


f. Defamation.) — In 
for maticious proseeution for defama- 


h. ——.}~Hoop »v. CRONKITE (1869), 
29 U. C. R. 08.—CAN. 

k. Seduction.}—RMDELL v. BROWN 
(1864), 24 U. C. R. 90.—-CAN, 


an action 
1. Ill-treating a bull—Primd facile 


Part IV.—EssENTIALS TO ACTION. 


the declaration was bad for not averring the want 
of reasonable & procable cause; (2) defts. had 
reasonable & probable cause for filing the order, 
being entitled to do so under the statute for their 
own protection. 

du.: whether defts. were not bound by the 
statute to file the order.—DiImMaAck v. BOWLEY 
(1857),2 C. B. N.S. 542; 26 L. J. C. P. 231; 3 
Jur. N.S. 1059; 140 KE. R. 528. 

897. Fraud—lIssue of erroneous balance sheet-—— 
No fraudulent intent.|—The mere fact that a report 
& balance sheet prepared & published by the 
secretary of a public co., contains errors or mis- 
statements, does not afford ‘‘ reasonable & probable 
cause ’’ for charging him criminally under Larceny 
Act, 1861 (c. 96), s. 84, & will be no defence to 
an action for malicious prosecution brought by 
him if he has been so charged, unless some proof 
be given that he made & circulated the report & 
balance sheet as a wilful falsehood & with a fraudu- 
lent intent.—AYRES v. ELBOROUGH (1870), 22 
L. T. 106, N. P.; subsequent proceedings, sub nom. 
ELBOROUGH v. AYRES, L. R. 10 Eq, 367. 


SUB-SECT. 3.—WHEN ABSENCE WILL OR WILL 
Nor BE PRESUMED. 


A. In General. 


898. From amount of damage.|—It has been 
always held, that the amount of damages is a 
prima facie ground from which to presume the 
presence or absence of reasonable & probable 
cause for the arrest.—BALLANTYNE v. TAYLOR 
(1886), 5 Ad. & El. 792; 1 Nev. & P. K. B. 219; 
2 Har. & W. 453; 111 KL. R. 1366. 
sas al -—Refd. White v. Prickott (1838), 4 Bing. N. C. 


B. Proof of Express Malice. 


3899. Want of probable cause not implied.|— 
JOHNSTONE v, SUTTON, No. 2, anie. 

400. ——.]—- INCLEDON v. BERRY (1805), 1 
Camp. 203, n., N. P. 


Annotations :—Refd. Turner v. Turner (1818), Gow, 20; 
Willans v. Taylor (1829), 3 Moo. & P. 35v. 


401. -.|— To support an action for a con- 
spiracy in Issuing a commission of lunacy, malice 
& a want of probable cause must be proved. On 
proof of a total want of probable cause malice may 
be implied; but, although express malice be 
proved, some slight evidence of a want of probable 
cause must be given.—TURNER v. TURNER (1818), 
Gow. 20, N. P. 

402. sane heel carpet v. PEPPER, No. 258, ante. 

rie ——-.| — MUSGROVE v. NEWELL, No. 267, 
ante. 

404. .|-—— Although want of reasonable & 
probable cause cannot be inferred from proof of 
malice, where a person making a charge before a 
magistrate acted on the information of another, & 
the charge was highly improbable :—Held: the 








case—Explanation by accused refused— 
Prosecutor not under duty to vo. Vy.; 
DESLAURIERS v. JASMIN (1908), 5 
K. L. R. 243.—CAN. 


m. ee oe v. NAGEL 
(1909), ll W. « R. 325.—-CAN. 
7 neg son.}—LYONE v. LONG (Sas 
76; 10 Sask. L. R. 343. 


ad been advised. 


r k.), 587-—AUS. 
3 W.W. R. 139; 36 D. L. R. —_@. Want 
—CAN, osecutor 
0. Neglecting a child.}—Rasz v. ScoT- 
Se a NTS 
N, ry * 

102,—-SCOT. Ne thee) 


PART IV. SECT, 8, SUB-SECT. 3.—A. 
Pp. Prosecution for affenee unknown 


of. 


reasonable & 


to law./—-Where the offence charged 
is non-existont deft. cannot have had 
reasonable & probable cause for the 
rosecution, aaa bi cela eo that he 
y 

KENZIE 0. HYAM (1908),8S, R. N.S. W. 


reasonable care by 
pr to inform himself o. 
facts.}—In an_ action 
prosecution, where there is a want of 
reasonable care ou the part of deft. to 
the ou Ne ey t justificati 

© case there is sufficient justification 
for holding that there was a want of 861.—CAN. 
robable cause.—-WEBBER 
v, McLeop (1888), 16 O. R. 609.—CAN., 
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jury aad infer from the proof of malice that he 
did not believe the statement to be true.—WRIGHT 
v. GREENWOOD (1853), 1 W. R. 393. 


C. Disbelief in Guilt or Liability of Plaintiff. 


405. Implies absence of probable cause.|— 
RAVENGA v. MACKINTOSH, No. 374, ante. 

406. ._/ Broapb v. HAM, No. 362, ante. 

407. ———.}—— In an action for maliciously in- 
dicting pltf. for an assault on deft., the following 
facts were proved: deft. came to pitf’s house, 
which was let out as chambers, to inquire for a 
Mr. S., & on being informed that no such person 
lived there, uttered abusive language, & on plitf. 
requesting him to go away, laid hands on him, 
whereupon pltf. forced him out. There was con- 
flicting testimony as to tho degree of violence used 
by pltf. Pltf. was indicted by deft. for the assault, 
& acquitted. On the trial of the action the 
learned judge directed the jury, that if deft. pre- 
ferred the indictment with a consciousness that 
he was in the wrong, there was no reasonable or 
probable cause for the indictment :—Held: the 
mere fact of pltf. having assaulted deft. did not of 
itself constitute reasonable & probable cause 
without reference to the other circumstances of the 
case, & the direction of the judge was substantially 
correct.—HINTON v. HEATHER (1845), 14 M, & W. 

15 LL. J. Ex. 39; 153 E. R. 419. 

408. .]}—-TURNER v, AMBLER, No. 444, post. 

409. .\—Case for maliciously, & without 
probable cause, indicting pltf. for perjury. Aver- 
ment: that pltf. was tried & acquitted, & judg- 
ment given that he should depart without day, 
as by the record appeared. Plea: not guilty. 
The evidence on which perjury was assigned was 
given against deft. in an action in which he was 
deft., & in which the evidence for him contradicted 
that of the then pltf. Deft., on being told of the 
now pltf.’s evidence, said he would indict him for 
perjury. Deft.’s informant said he thought there 
was no ground for such indictment; but deft. 
replied that he should move for a new trial in the 
then action, & the indictment would stop the 
mouths of the now pitf. & the opposite party for a 
time :—Held: (1) the jury were properly asked 
whether deft. believed there was reasonable & 
probable cause for the prosecution, &, they having 
found that he did not, the judge was right in 
ruling that there was no such cause; (2) the jury 
were rightly told that, if, upon the above evidence, 
they believed that deft. acted from an improper 
motive, they might infer malice ; (3) the acquittal 
was admitted on the record. 

(4) I think that belief is essential to the existence 
of reasonable & probable cause. I do not mean 
abstract belief, but a belief upon which a party 
acts. Proof of the absence of belief is almost 
always involved in the proof of malice (LORD 
DENMAN, ©.J.).—Happrick v. HESLOP (1848), 12 
Q. B. 267; 17L. J. Q. B. 313; 11 L. T. 0. 8. 














PART IV. SECT. 3, SUB-SECT. 3.—B. 
r. Honest belief— Improper motive 
—Reasonable & probable cause im- 
lied. }~-CURRIE v. CALOFF (1911), 19 
WL. R.767; 1 W. W. R. 233.—CAN. 


PART IV. SECT. 3, SUB-SECT. 3.—C. 


405i. Implies absence of probable 
cause. }--BAKER v. KILPATRICK (1900), 
7B. C. R. 150.—CAN, 


solr.—MAc- 


the 
for malicious 


405 ii. ——.}--GrErs t. NESTMAN 
(1912), 20 W. Lb. R. 212; 1D. L. RK. 


true state Of 310.5 Sask. L. BR. 85;'1 W. W. R. 





405 iii. -}~FOLEY v. Harrison 
(1915), 49 N. 3. R. 135.—-CAN. 
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Sect. 8.—Absence of reasonable and probable cause : 
Sub-sect. 3, C., D., E., F. & G.] 


414; 12 Jur. 600; 116 E. R. 869; subsequent 
proceedings, sub nom. CHAPMAN v. HESLOP, 12 


Q. B. 928, 

Annotations :-—As to (1), (2) & (4) Consd._Shrosbery_ v. 
Osmaston (1877), 37 L. T. 792. Generally, Mentd. Heslop 
vw. Chapman (1853), 23 L. J. Q. B. 49; Gilding v. Eyre 
(1861), 10 C. B. N.S. 592. 








410. .|—GREGORY v. CORNER (1848), 10 
L. T. O. 8S. 418. 

411. .|—CHAPMAN v, HeEsLop, No. 488, 
post. 

412, ——.]—WILLiAMsS v. Banks, No. 363, 
ante, 

413, ——.'—SHROSBERY v. OSMASTON, No. 490, 
post. 


D. Knowledge of Good Faith of Plaintiff. 


414. Implies absence of probable cause—Know- 
ledge that act done under bona fide claim of right.|— 
(1) The mere fact of obstructing the airway of a 
mine is not sufficient to constitute reasonable & 
probable cause for prosecuting the party who has 
done the act under 7 & 8 Geo. 4, c. 30, s. 6, so as 
to warrant the judge in an action for a malicious 
prosecution in withdrawing the question as to 
reasonable & probable cause from the jury, where 
the act has been done under a claim of right, & 
after notice given. 

If deft. was aware at the time of making the 
charge of all the circumstances under which the 
act was done & that pltf. acted bond fide in the 
assertion of a right it could not be said that deft. 
had reasonable & probable cause (DENMAN, C.J.). 

(2) Whether, in an action for a malicious prose- 
cution, the question of reasonable & probable 
cause is to be submitted to the jury, or decided by 
the judge, depends upon the circumstances of the 

articular case & not upon any general rule.— 
AMES Vv. PHELPS (1840), 11 Ad. & El. 483; 3 
Per. & Dav. 231; 9L. J. Q. B. 106; 4 J. P. 74; 
113 E. R. 499. 


Annotation :—Cenerally, Mentd. Fletcher v. Calthrop (1845), 
6 Q. LB. 880. 


415, —— -|—In an action for maliciously 
causing pltf. to be arrested, it appeared that plté. 
was employed to work up some timber into spars, 
under a contract with H., by which he was to be 
paid £48 by weekly instalments during the pro- 
gress of the work, & the balance on the completion 
of it. Before the work was completed H. assigned 
all his goods to deft. & others for the benefit of his 
creditors generally. At this time about £19 
remained due to pltf. as the value of the work done 
up to that time. Pltf. went to deft.’s yard where 
the spars were & asked for them, & on deft.’s 
foreman refusing to give them up, he took them 
away the next morning at 4 o’clock a.m. His 
attorney then wrote to deft.’s attorney to say that 
he claimed a lien on the spars. Deft. demanded 
them back, but pltf. refused to give them up. 
Pitf. was then taken into custody for stealing the 
spars on the information & complaint of deft. He 
asked deft. why he gave him into custody, to 
which deft. replied: ‘‘ You had no right to take 
the spars away, I think you merely fetched them 
away to get what was your due”’ :—Held: there 
was evidence of the absence of reasonable & 
probable cause for the charge. 

The expression alleged by pltf. to have been 
used by deft., showing that he did not think that 
pltf. meant to steal the goods, was not denied or 
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explained. It is therefore perporetble tc say that 
there was no evidence of the absence of reasonable 
& probable cause for the charge (POLLOCK, C.B.).— 
HUNTLEY v. SIMSON (1857), 2 H. & N. 600; 2% 
L. J. Ex. 184; 30 L. T. O. S. 157; 22 J. P. 863 
6 W. R. 106; 157 E. R. 247. 





416. ———.]—-COLSON v. RADCLYFFE (1887), 
47. L. R. 59. 
E. Termination of Proceedings in Favour of 


Plaintiff. 

Necessity for proving termination of proceedings. | 
— See Sect. 1, ante. 

417. Absence of probable cause not implied— 
Bill ignored by grand jury.]—The fact of a bill 
being thrown out [by grand jury] was no proof of 
a want of probable cause (PARK, J.).—FREEMAN 
v. ARKELL (1824), 1 C. & P. 326. = 

418. 7 —-(1) In an action for malicious 
prosecution the burden of proof as to all the issues 
arising therein lies upon pltf.; & although pltf. 
proves that he was innocent of the charge laid 
against him, & although the judge in order to 
enable himself to determine the issue of reasonable 
& probable cause, leaves subsidiary questions of 
fact to the jury, nevertheless the onus of proving 
the existence of such facts as tend to establish the 
want of reasonable & probable cause on the part 
of deft., rests upon pltf. 

(2) Plitf., a4 surgeon, had attended M. for bodily 
injuries alleged to have been sustained in a col- 
lision upon defts.’ railway. M. brought an action 
against defts., which was compromised by defts. 
paying a large sum for damages & costs. Subse- 
quently the directors of defts.’ co., having received 
certain information, caused the statements of 
certain persons to be taken by a solr.; these 
statements tended to show that the injuries of 
which M. complained were not caused at the 
collision, but were produced wilfully by pltf., with 
the consent of M., for the purpose of defrauding 
defts. These statements were laid before counsel, 
who advised that there was good ground for 
prosecuting pltf. & M. for conspiracy. Delts. 
accordingly prosecuted pltf., but he was acquitted. 
In an action for malicious prosecution, the judge 
directed the jury to find whether defts. had taken 
reasonable care to inform themselves of the true 
state of the case, & whether they honestly believed 
the case which they laid before the magistrates 5 
the jury having answered these questions in the 
affirmative, the judge entered the judgment for 
defts.:—Held: the direction to the jury was 
correct, upon the facts & the findings of the jury, 
defts. had reasonable & probable cause for prose- 
cuting pltf., & the judge had rightly entered the 
judgment for defts. 

(3) The question, whether reasonable care has 
or has not been taken by a prosecutor to inform 
himself of the real state of the case, is not merely 
apiece of evidence to prove some fact, but it is a 
question which is itself to be decided by evidence, 
& upon which evidence to prove & disprove it may 
be given. It is a necessary part of the question 
whether there was reasonable & probable cause, 
because if there has been a want of reasonable care 
on the part of the prosecutor to inform himself of 
the true state of the case, then there must be a 
want of reasonable & probable cause. It is one 
of those facts for which I have tried to find a 
proper designation, but I have not succeeded in 
finding one satisfactory to my mind; it may be 
described as a fundamental fact, in order to try 
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to distinguish it from a fact which is merely 
evidence of something else. It is a fact which it 
would be necessary to allege & prove, & it is not 
merely a fact, which is evidence of something 
which is to be alleged & proved (BRETT, M.R.). 

(4) In an action for malicious prosecution pltf. 
has to prove (a) that he was innocent & that his 
innocence was pronounced by the tribunal before 
which the accusation was made; (b) that there 
was a want of reasonable & probable cause for the 
prosecution, or, as it may be otherwise stated, that 
the circumstances of the case were such as to be 
in the eyes of the judge inconsistent with the 
existence of reasonable & probable causc; & 
(c) that the proceedings of which he complains 
were initiated in a malicious spirit, that is, from an 
indirect & improper motive, & not in furtherance 
of justice. All those three propositions pltf. has 
to make out, & if any step is necessary, to make 
out any one of those three propositions, the burden 
o ae good that step rcsts upon pltf. (BOWEN, 

ied) 

(5) Something has been said about innocence 
being proof, primd facie, of want of reasonable & 
probable cause. I do not think it is. When mere 
innocence wears that aspect, it is because the fact 
of innocence involves with it other circumstances 
which show that there was the want of reasonable 
& probable cause; as, for example, when prose- 
cutor must know whether the story which he is 
telling against the man whom he is prosecuting, is 
false ortrue. Insuchacase, if accused is innocent, 
it follows that prosecutor must be telling a false- 
hood, & there must be want of reasonable & 
probable cause. Or if the circumstances proved 
are such that prosecutor must know whether 
accused is guilty or innocent, if he exercises 
reasonable care, it is only an identical proposition 
to infer that if accused is innocent there must be a 
want of reasonable & proper care. Except in 
cases of that kind, it never is true that mere 
innocence is proof of want of reasonable & probable 
cause. It must be innocence accompanied by 
such circumstances as raise the presumption that 
there was a want of reasonable & probable cause 
(BOWEN, L.J.).—ABRATH v. NORTH HASTERN Ry. 
Co. (1883), 11 Q. B. D. 440; 52 L. J. Q. B. 620 ; 
49 L. T. 618; 47 J. P. 692; 32 W. R. 50; 15 
Cox, ©. C. 354, C. A.3 affd. (1886), 11 App. Cas. 
247, H. I. 


Annotations :—.4s to (1) Folld. Bradshaw v. Goodwin (1894), 
10 T. L. R. 491. As to (2) Apld. Quartz Hill Consolidated 
Gold Mining Co. v. Kyre (1884), 50 L. T. 274. Re 
eee ?. National Provincial Bank of England (1885), 

cP — hk. 70; Penfold v. Grosvenor rote (188 
T. Er 759 : "Brown v. a [1891] 2 Q. B. ie 
Headeie v. Waterlow, [1915] 3 B, 
Apld. Lea v. Charrington (1889), ot L. T. 
Folld. Edwards v. Annett (1887), 3 T. L. 
Cox v. English, Scottish & Australian Bank, (1905) A. 
168, Generally, Refd. Wakelin v. L. & 8. W. gees: 

Bag oe Q. B. 189, n.: Cornford v. Carlton Bank, 598) 
1 Q. BR. 392; Wiffen v. Bailey & Romford U. D. C. (1914) 

783. P. 187° Mentd. Flood v. Jackson, {1895) 2 Q. B. 21 

Nevill v. Fine Arts & General Insce., [1895] 2Q. B. 156 

Citizens’ Life Assce. v. nee (1904) A 423; Jonos 

v. Hulton, [1900] 2 K. 444; Riv. Stoddart (1909), 73 

J. P. 348; R. wv. Bradshaw, Edwards & Jones (1910), 

‘ Cr. App. Hep: 280; R. vw. Horn oe 76 J. P. 270; 

. v. Immer, v. Davis (1917), 118 Ae . 416; Pratt v. 

British Medical] Assocn., [1919] 1 K. oy. 


F. Abandonment of Proceedings. 


419. How far want of probable cause implied.|— 
WALLIS v. ALPINE (1805), 1 Camp. 204, n., N. P 
Annotation :—Refd. Witlans v. Taylor (1829), 6 Bing. 183. 
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the circumstances connected with the 
eee with which pltf. was or 
in no way pointed to him 


501 


420. —_.] — INCLEDON v. BERRY (1805), 1 
Camp. 203, n., N. P. 





Annotations :—Folld. Turner v. Turner ste), Gow, 20. 
Refd. Willans v. Taylor (1829), 3 Moo. & P. 350. 
421. ——-.]—PURCELL v. MACK AWnA. No. 286, 
ante, 
422. .} -— A. arrested B. on an affidavit of 


debt for money paid to his use, but did not declare 
until ruled to do so, & soon afterwards discon- 
tinued the action, & paid the costs :—AHeld: this 
was sufficient primd facie evidence of malice & the 
absence of probable cause to support an action for 
a malicious arrest.—NICHOLSON v. COGHILL (1825), 
ree & C.21; 6 Dow. & Ry. K. B. 12; 107 FE. R 
Annotations :—Refd. Webb v. Hill (1828), 3 C. & P. 485; 


Panton v. eran An 2Q. 38.169; Malley v. Pumfrey 
(1846), 7 Ju. T. O. 





423. ee was v. Taytor, No. 535, 
post. 

424. .|--HENDERSON v. MIDLAND Ry. Co., 
No. 270, ante. 

425. oI—LILLIAR v. DADE (1898), 14 T. 1. R. 





534, C. A. 


GC. Failure to take Set-Off into Account. 


426. Whether absence of reasonable cause im- 
plied.|—-If in an action for a malicious arrest, the 
declaration averred that B., deft., had no cause of 
action against A., pltf., to the amount of £10 & it 
appeared that A. was indebted to him above that 
sum, although not nearly to the amount sworn to 
in the affidavit to hold to bail:—Held: the 
action could not be supported ; as A. should have 
declared against B. for maliciously holding him 
to bail for a greater sum than was really due; 
but if, in fact, B. was largely indebted to A., on a 
balance of accounts & had only a cross demand 
upon him for a different cause from that mentioned 
in the affidavit to hold to bail, then the above 
averment was not falsified as in that case A. did 
not owe B. £10 & B. had no cause of action for 
which he could lawfully hold A. to bail.—WETHER- 
DEN v. EMBDEN (1808), 1 Camp. 295, N. P. 

427, ——.|—<An action cannot be maintained 
for a malicious arrest by A. against B. if A. owed 
B. the sum for which he was held to bail, although 
B. was indebted to A. to a Jarger amount. 

Deft.’s conduct in this transaction was highly 
vexatious & reprehensible ; but this action cannot 
be maintained. He had not only a probable, but 
a real, cause of action against pltf. at the time of 
the arrest. The cross demands were separate & 
distinct. The statute of set-off is not compulsory, 
deft. was not obliged to set off the debt due to 
him from pltf. (LORD ELLENBOROUGH).—BROWN 
v. PIGEON (1811), 2 Camp. 594, N. P. 


Annotations :—Dhbtd. Austin v. ieboan (1824), 3 B. & C. 
139. Distd. Forster v. Weston (1830), 4 Moo. & P. 276. 





428. .}— Where, in the account between 
pltf. & deft., there are items clearly due on both 
sides, it is an arrest without reasonable & probable 
cause within 43 Geo, 3, c. 46, s. 3, if pJtf. arrests & 
holds deft. to bail for the amount due to him 
without, at the same time, giving him credit for 
the items clearly due on the other side of the 
account. He ought only to hold deft. to bail for 
the admitted balance.—DRONEFIELD v. ARCHER 
(1822),5 B. & Ald. 513; 106 E. R. 1278; sub nom. 
DROMFIELD v. ARCHER, 1 Dow. & Ry. K. B. 67. 


Annotations :-——-Folld. Austin v. Debnam eat 3B. & C. 
139; Ashton v. Naull (1833), 3 Moo. & S 


the time of the arrest & failed to prose- 
cute, want of probable cause may be 
inferred.—-SavaGE v. BRETON (1905), 


ed 
he 


& deft. interfered at 37N. B. R. 240,—CAN, 
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Sect. 3 





Sub-sect. 3, G.; sub-sect. 4, A. fe B. (a).] 


429, ——-.|— AUSTIN v. DEBNAM, No. 255, ante. 

430. .}— Pitfs. having arrested dett., & 
held him to bail for £1,123 & consented at the trial 
to take a verdict for £710 they having, at the time 
of the arrest, a sum of £407 belonging to deft. in 
their hands :—//eld : he was entitled to his costs 
under 43 Geo. 3, c. 46, s. 3, as the balance was the 
sum ultimately due to pltfs., after deducting the 
latter sum, although the account on which the 
balance was due was a joint account between 
deft. & a third person.—FORSTER v. WESTON 
(1830), 6 Bing. 527; 4 Moo. & P. 276; 130 E.R. 
1384; sub nom. FOSTER v. WESTON, 8 L, J. O. S. 
Cc. P. 210. 
Aan -~—Refd. Reynolds v. Flower (1833), 3 Moo. & 8 


431. —-—.]—-If there be mutual dealings & 
mutual debts between two parties, & if one arrest 
the other without striking a balance, & deducting 
that sum in which he himself is indebted, such 
arrest is without reasonable or probable cause; & 
the party by whom it is made is liable to costs 
under 43 Geo. 3, c. 46.—ASHTON v. NAULL Coe 
2 Dowl,. P. C. 727 ; 3 Moo. & 8.184; 21.3.0. P 
137. 

Anan :—Refd. White y. Prickett (183%), 4 Bing. N. C. 





SUB-SECT. 4.—QUESTION FOR JUDGE AND JURY. 
A. In General. 


432. Mixed question of law & fact.] — JoHN- 
STONE v. SUTTON, No. 2, ante. 

433. .|—The question of probable cause is 
a mixed question of law & fact: if you believe 
such & such facts, then I tell you there is probable 
cause; & if you think the motives of the prose- 
cutor were such, then there is no probable cause : 
so that the question is rightly left to the jury, to 
judge of the motive which actuated deft. in 
instituting the prosecution (LoRD TENTERDEN, 
C.J.). 

I have always understood the rule as laid down 
in Johnstone v. Sutton, No. 2, ante, is correct. 
That rule is this, that the evidence given is for 
the consideration of the jury, for them to say, 
whether they give credit to the witnesses, & 
whether the particular facts induce a particular 
inference or not. They are to judge of the weight 
& bearing of evidence; but, if it is believed by 
them, it is for the judge to say whether the 
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evidence amounts to proof of want of probable 
cause. If it had been wished to put the objection 
in the way in which it is now put, pltf. should have 
assigned as error, that the facta proved did not 
amount to a want of probable cause. That would 
have taken ae in law on the whole of the ee 
(TAUNTON, J.).—TAYLOR v. WILLANS (1831), 2 

B. & Ad. 845; 1L. J. K. B. 17; 109 E. R. 1357. 


Annotlationa Coiled Broad ». Ham (1839), 5B Seay 





722. Refd. Shuificbottam v, Allday (1857), at J. 
Abrath vw. N. HB. Ry. (1883), 11 Q. B. 

434. |} —-M'‘Donatp v. Hoo ‘No. 480, post. 
435, ———.'—BrRoaD v. Ham, No. 362, ante, 


B. Duty of Judge. 
(a) In General. 
436. General rule— Judge to decide what 
amounts to reasonable & probable cause.|—-GOLD- 
ING v. CROWLE (1751), Say. 1; 96 E. R. 782. 


Annotations :—Refd. Byne v. Moore lie 1 Marsh. 12; 
Nicholson v. Coghill (1825), 4 B. & C 

















437. -.|—J OHNSTONE v. auitom No. 2, 
ante, 

438. ——.]—-TAYLOR v. Wittans, No. 
433, ante. 

439. .}—(1) In an action against 
deft. for having without reasonable or probable 
cause preferred a complaint against pltf. before a 


magistrate, & caused him to be imprisoned & held 
to bail, on a charge of having threatened to do 
deft. some bodily harm, the question whether or 
not there was reasonable or probable cause for the 
complaint, is one of law; but the facts, where 
they are conflicting, must be first ascertained by 
the jury. 

(2) Where. in such action, the judge non-suited 
pltf. without referring the belief of deft., in holding 
to bail, to the jury :—Held: such non-suit was 
wrong, inasmuch as the belief of deft. was a fact, 
& should be determined like any other fact by 
the jury.—VENAFRA v: JOHNSON (1833), 10 Bing. 
301; 6C.& P.50; 3 Moo. & 8. 847; 3L.5.C. P. 
51; 181 EK. R. 920; subsequent proceedings (1834), 
1 Mood. & R. 316, N. P. 


Annotations :—As to (1) Apld. Musgrove v. Newell (38 ) 1 
en ee i to (2) Apld. Steward v. Gromett (1859), 


440, ——— ——.]—Broab v. Ham, No. 362, ante. 
441, —— -}—-In an action for indicting 
maliciously & without probable cause, if deft. set 
up facts as showing probable cause, the judge 
must determine whether the facts, if proved, or 
any of them, constitute such cause. . The jury is 
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The judge draws the 
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4321. Mixed question of law & rage 3] 
—VauaG v. BRIGHT (1887), 13 V. 
614.—AUS. 

432 ii. -/—-VINCENT — v. 
(18638), 1 Han. 290.—CAN. 


432iii. .}-+-Where the facts upon 
which the existence of reasonable & 
probable cause depends are in dispute, 
the judge is not in a position to decide 
that question until the jury have 
found upon the facte.—ERIcKSON v. 
BRAND (1888), 14 A. R. 614.—CAN. 

432iv. ——.}+—In an action for 
malicious prosecution the jury is to 
find the facts on which the question 
of reasonable & probable cause depends, 
but the judge muat determine whether 
the facta found do constitute reason- 
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able & probable cause.—STILL v. 
Va 332; fia 20 QO. hk R. 121; 
140.L. RB AN. Dena 





432 v. wan is for the judge & 
not for the jury to determine erat ig 
reasonable & probable cause in action 
for malicious prosecution. The jury 


proper inference from the findings of 
the jury & in that sense the question 
is a question of law. — PESTONJI 
a td MODY ¥t. QUEEN INSUR- 
ANCE ee I. L. KR. 25 Bom. 
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436 1. General Se ydes to athe 
what amounts to reasonable & 
ase a i v. McKay (idan 16 10 

pee ii. —— ——.}+-HUGHSON vw. 
errr hail 5 All. 559.—CAN. 

BAKER v. JONES 

(1869) 19 G. P, 36k ene 

436 iv. ——- ———.}—In an action for 
malicious Boa dal eal the jury having 
found the facts in dispute, the question 
of reasonable & pee able cause is for 
the judge.—M v. HUuroHINson 
(1891), 21 O. Re 3 388. — CAN, 


436v.—— ——.}-—_ ARCH v 


— 
McLaREN (1892), 21 8. €. = 
CAN. ( ) R. “S88. 


46 0. L. R. 
CAN. 


436 .--G 
(1893), 25 N. 8. R. 266. —CAN. 

4386 vii. .}—In an action for 
malicious prosecution the question of 
reasonable & probable cause is one for 
the judge, & is not Gn pore of oy ine the 
finding of the jury that deft. had jus 
cause for action against pltf patho 
KINS v. SNOW (1808), 27 N. 8. R. 408. 
rere 








viii. ——, +—-PEcK v. PEcK 
ageD, 35 N. N. B. R. 484 -—~OAN. 
436 ix, ——————-. }_MEANEY v. REID 
NEWFOUNDLAND Co. (1906), 39 N.S. R. 
407.—CAN 


436 x. EWHURST 
UNITED CIGAR STORES, Lp. (1918) 
180; 17 O. W. 80.— 
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436 xi. —-—--—-——. ]}—- H ARISH CHANDER 
Nrocy ov. Nish! Kant BANERJEE 
(eee. I. L. R. 28 Cale. 591; 6 
e WwW, N. 1 9.— D. 

b. Diacretion of, Judg 
RIBKOAD UE (1900), is 


UVES 0, 
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to decide only whether the facts, or facts inferred 
from them, exist; & this, however complicated 
or numerous the facts may be.—PANTON v. 
WILLIAMS (1841), 2 Q. B. 169; 1 Gal. & Dav. 504 ; 
10 L. J. Ex. 545; 114 EB. R, 66, Ex. Ch. 
Annotations :—Folld. Watson v. Whitmore (1844), 1 New 
Pract. Cas. 108. Consd. Rowlands v. Samucl (1847), 11 
Q. B. 40, n. Apld. Douglas v. Corbett (1856), 6 K. & B. 
511. Consd. Busst v. Gibbons (1861), 30 L. J. Ex. 75. 
Apprvd. Lister v. Perryman (1870), L. MR. 4 H. L. 521. 
Consd. Abrath v. N. KE. Ry. (1883), B. D. 79; 
Bradshaw v. Goodwin (1894), 10 T. . 491. Refd. 
Turner v. Ambler (1847), 10 Q: B. 252; Gosden v. Elphick, 
Vass v. Same, Maynard v, Same (1849), 14 L. T. O. 8. 
157; Ross v. Norman (1850), 5 Exch. 359; West vw. 
Baxendale (1850), 9 C. B. 141; Hailes ». Marks (1861), 
7H. & N. 56; Johnson v. Emerson (1871), L. R. 6 Exch. 
329; Bradshaw v. Waterlow, (1915] 3 K. B. 527. Mentd. 
Kine v. Evershed (1847), 11 Jur. 673 ; Cox v. Reid (1849), 
18 L. J. Q. B. 216. 


442. .J}—In an action for maliciously 
& without reasonable or probable cause causing a 
summons & warrant to be issued against pltf. 
under which he was brought before a comr. of 
bkpcy. Upon the facts proved the judge was of 
of aaa & directed the jury that there was reason- 
able & probable cause for the arrest :—Held: the 
question whether the facts. proved or admitted 
amounted to reasonable & probable cause was for 
the judge & not for the jury.—WATSON v. WHIT- 
MORE (1844), 1 New Pract. Cas. 108; 14 L. J. Ex. 
41; 41L.T.0.8.99; 8 Jur. 964. 

443. -]—In case for maliciously, & 
without reasonable or probable cause, causing 
pltf. to be arrested on a capias under 1 & 2 Vict. 
ec. 110, s. 3, the order for which had been obtained 
upon an affidavit not fairly disclosing the nature 
of the contract, for the alleged breach of which 
defts. were suing, the judge having stated, that, 
in his opinion, pltf. had failed to make out a want 
of reasonable & probable cause, told the jury, that, 
to entitle pltf. to a verdict, they must be satisfied 
that there was a total want of reasonable & 
probable cause, & that defts. had acted with 
malice :—Held: a misdirection.—GIBBONS  v. 
ALISON (1846), 3 C. B. 181; 7 L. T. O. S. 209; 
136 E. R. 73. 

444. -|—In an action for malicious 
prosecution, the facts material to the question of 
probable cause must be found by the jury; & the 
judge is then to decide, as a point of law, whether 
the facts so found establish probable cause or 
want of it: among these facts are deft.’s know- 
ledge of the alleged ground of accusation at the 
time when he prosecuted; & his belief, at that 
time, that the conduct forming such ground of 
accusation amounted to the offence charged. If 
deft. did not so believe, the want of reasonable & 
probable cause is established, though the imputed 
offence appear primd facie to have been committed 
by pltf., & the fact to have been known to deft., 
before the charge was made. The absence of 
belief must be proved by pltf., & if it be not 
proved, the defect is not supplied, for the purpose 
of showing want of probable cause, by evidence 
that deft. made use of the charge as a means of 
obtaining an unfair advantage over pltf. 

The prevailing law of reasonable & probable 
cause is this, thatthe jury are to ascertain certuin 
facts, & that the judge is to decide whether those 
facts amount to such cause. But among the facts 
to be ascertained is the knowledge of deft. of the 
existence of those which tend to show reasonable 
& probable cause, because without knowing them 
he could not act on them, & also deft.’s belief that 


law & application of facts.}~In an 
action for malicious Ae bevect ee it, is 
not enough for the judge to tell the 
Jury merely what the law is on the 


11 Q. 
L. R 























tion to the 
case.—LYON v. 


subject, he must explain ite a 
tac 


V. L. R. 247.—AUS 
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the facts amounted to the offence which he charged, 
because otherwise he would have made that a 
pretext for prosecution without even entertaining 
an opinion that he had a right to do so; in other 
words, the reasonable & probable cause must 
appear not only to be deducible in point of law 
from the facts, but to have existed in deft.’s mind 
at the time of the proceedings; & perhaps, 
whether they did so or not, is rather an independent 
question for the jury, to be decided on their view 
of all the particulars of deft.’s conduct, than for 
the judge, to whom the legal effects of the facts 
only is more properly referred (LORD DENMAN, 
C.J.). 

The most express malice would not be sufficient 
if there were probable cause (PATTESON, J.).-—- 
TURNER v. AMBLER (1847), 10 Q. B. 252; 16 
L. J. Q. B. 158; 9 L. T. 0.8. 36; 11 J. P. 631; 
11 Jur. 346; 116 BE. R. 98. 


Annotations :—Consd. Haddrick v. Heslop (1848), 12 Q. B. 
67: Johnson v. Emerson (1871), L. R. 6 Kxch. 329. 
Apld. Shrosbery ». Osmaston (1877), 37 L. T. 792. Refd. 
Hicks v. Faulkner (1881), 8 Q. B. D. 167. 


445, 
488, post. 
44 








.|—CHAPMAN v. HeEstop, No. 
.]—It has been, from the very 
earliest period of time, the established doctrine 
that the judge is bound to state, & it is for that 
purpose made matter of law, whether there 
was or was not probable cause for that proceeding 
which is complained of as having been malicious 
In order to sustain such an action against a party 
for having prosecuted sgeredon d & without 
probable cause, two things must be made out, 
that the prosecution was malicious, & that it was 
without probable cause. Whether it is malicious 
or not is purely a question for the jury. Whether 
there was or was not probable cause is a question 
of law for the judge. To enable the judge to arrive 
at a decision upon that question of law, he may, if 
the circumstances of the case call for it, ask the 
jury any fact leading or not to a particular con- 
clusion. Did the party do so & so? because 
upon your answer “ aye”’ or ‘“‘ no,”’ I come to the 
conclusion whether there was or was not probable 
cause (LORD CRANWORTH, C.).—FRASER v. HILL 
(1853), 1C,L. R. 7; 211. T. 0. 8S. 69; 1 W. R. 
538, H. LL. 














447. ——.]— DouaGuas v. CorBEtrr, No. 
388, ante. 

448. ——.|]—- Bussr v. GisBons, No. 
369, ante. 

449. ——.|—It is a rule of law that the 





jury must find the facts on which the question of 
reasonable & probable cause depends, but that 
the judge must then determine whether the facts 
found do constitute reasonable & probable cause. 
No definite rule can be laid down for the exercise 
of the judge’s judgment. 

L. was the owner of a rifle, which was left in the 
care of his coachman, H. The rifle had been seen 
& admired by P., who said he wished he had one 
like it. It was stolen. H. told that fact to L., 
his master, & at the same time informed him that 
R., the coachman of a near neighbour, said he had 
seen it in a barn belonging to P.’s father, that P. 
hearing of this statement denied it, & offered to 
take 1. & R. to the barn & show them the gun he 
had there, that he did take them to the barn & 
showed them a gun, which was not L.’s gun, & 
that R. said that was not the gun he had pre- 
viously seen in the barn. L. caused P. to be 


lica- --——-CONNORS v. REID 
ts of the arionlae 1911), 200. W. R. 281; 3 O. W. N, 
BROWNE (1882), 8 L. . 


09,1137, 250.L.R.44; 3DLR 
638.—OAN. . 


Part XIV.—APPEALS FROM QUARTER SESSIONS. 


it appear that there was any rule of practice on the 
subject at those sessions. An appeal under the 
statute, of which due notice had been given, 
was respited, & came on at a subsequent session, 
pursuant to the respite. Applt. was called upon 
to prove that he had given notice of trial of the 
respited appeal, & on his failing to do so the appeal 
was dismissed :—Held: the sessions were wrong 
in requiring such notice, & the case was one in 
which this ct. might overrule their decision. 

Mandamus granted to hear the appeal. 

The province of this ct. in such a case as the 
present is clear. We have no right to interfere 
with the discretionary power of the sessions ; 
where they have that power, their discretion is 
to be confided in. But the question, what is 
such reasonable notice as gives them jurisdiction 
to entertain an appeal, is a legal question, of which 
they are not the exclusive judges; & this ct. will 
see that in determining such a point they act 
legally, & according to the jurisdiction which they 
possess (PARKE, J.).—R. v. WEST RIDING OF 
YORKSHIRE JJ. (1833), 5 B. & Ad. 667; 2 Nev. & 
M. K. B. 390; 1 Nev. & M. M. C. 483; 3 L. J. 
M.C. 21; 110 BE. R. 937. 

Annotations :-—Distd. 2. v. Monmouthshire JJ. (18: 
Dowl. 306. Consd. R. v. Sussex JJ. (1840), 9 Dow 
Distd. R. v. Middlesex JJ. (1843), 2 Dowl. N. 8. 
R. v. Montgomeryshire JJ. (1845), 3 Dow. & L. 
R. v. Derbyshire JJ. (1852), Bail Ct. Cas. 113. ‘ 
R. vv. Pawlett (1873), L. R. 8 Q. B. 401. Refd. Rh. 
v. Hewes (1835), 5 L. J. M. C. 45; Ex p. Hopwood 


(F850), 14 Jur. 812: R. v. Buckinghamshire JJ. (1854), 
18 Jur, 1079; KR. wo. Eyre (1857), 22 J. BP. 37. 


mos 











1503. .|—R. v. GLAMORGANSHIRE JJ., 
No. 1043, ante. 
1504. Tender of case at same time.]— 


Where the sessions dismiss an appeal on a pre- 
liminary point, at the same time tendering applts. 
a case, which they decline to accept, applts. are 
not thereby precluded from applying for a 


mandamus to enter continuances & hear it.—R. | 


v. West Ripine JJ., Re CHORLTON 'TOWNSHIP 
(1842), 11 L. J. M. GC. 84; 6 J. P. 585. 

1505. ——- Error in notice of appeal—Mis- 
description of conviction.|—Three persons were 
jointly summoned to answer a complaint, under 
7 & 8 Geo. 4, c. 29, 8. 34, for unlawful fishing : 
they were heard jointly, & convicted in penaltics 
of separate sums for each deft. They gave a 
joint notice of appeal under sect. 72, as against a 
conviction of us, etc., naming the three, & entered 
severally into recognisances by separate instru- 
ments. Three several convictions, one of each 
deft. were afterwards returned to the sessions. 
The Sessions affirmed the convictions, without 
hearing the merits, on the ground that the notice 
misdescribed the convictions. This ct. issued a 
mandamus commanding the sessions to hear, on 
the ground that, if there was any variance, it 
was one which could not mislead.—R. v. OxFoRD- 
SHIRE JJ. (1843), 4 Q. B. 177; 3 Gal. & Dav. 348 ; 
7J.P.50; 7 Jur. 195; 114 B. R. 865; sub nom. 
R. v. OXFORDSHIRE JJ., Re JeEMMETT, 12 L. J. 
ve C. 40. 

nnotalion :— , 

4 ae Apld. R. v. Leeds Recorder (1852), 21 L. J 


1506. —— Misnomer of justices.|—R. v. 
LEICESTERSHIRE JJ., No. 1054, ante. 
‘ ——~.]—Where the name of one 
of the justices signing an order of removal was so 
illegibly written in the copy of the order sent to 
applt. parish, although legible enough in the copy 
of the examinations, that the parties gave their 
notice of appeal as against the order of A. B. & 
Jonah Walter instead of A. B. & Josiah Wilson, 
the real name of the justice, & the appeal was 
entered at the sessions, as against the order of 
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A. B. & John Walter; & the sessions refused to 
entertain the appeal, on the ground of mis- 
description, this ct. granted a mandamus compelling 
them to enter continuances & hear the appeal.— 
R. v. MIDDLESEX JJ. (1846), 3 Dow. & L. 745; 
1 New Mag. Cas. 588; 2 New Sess. Cas. 341; 
15 L. J. M. C. 100; 71. J. O. S. 117; 10 Jur. 
495; 10 J.P. Jo. 309. 

1508. —— Notice for wrong sessions.|— 
Notice of appeal against an order of removal was 
given within twenty-one days, & it was therein 
stated that the appeal would be made to the next 
quarter sessions for the borough of C. Applts., 
however, discovered that there was not a separate 
ct. of quarter sessions for the borough of C., & 
entered & respited the appeal at the next quarter 
sessions for the county. They served on resps. 
notice of the entry & respite, of the intention to try 
at the sessions next after the entry & respite, & 
a statement of the grounds of appeal some time 
before the sessions last mentioned. The appeal 
came on for trial pursuant to the last-mentioned 
notice; the sufficiency of the original notice was 
impeached & the appeal was dismissed. On 
showing cause against a rule nisi for a mandamus 
to the sessions to enter continuances on & hear the 
appeal :—Held: the erroneous statement in the 
notice of the appeal of the ct. to which the appeal 
was to be made might be rejected as surplusage, 
the sessions did not appear to have dismissed the 
appeal on the ground that the notice was nota 
reasonable one & therefore that the rule must be 
absolute.—R. v. BUCKINGHAMSHIRE JJ. (1854), 
40.& B. 259,n.; 30C.L. R 32; 24 L.3.M.C. 
15, n.; 24 L. T. O. S. 110; 19 J. P. 148; 18 
Jur. 1079; 3 W. R. 63; 119 BE. R,. 100. 
Annotations :—Distd. R. v. Salop JJ. (1854), 4 E. & B. 257. 


Refd. Kendall v. Wilkinson (1855), 24 L. T. O. S. 309; 
R. v. Leeds Reeorder (1861), 3 L. T. 699. 

1509. On question of fact.) — Where 
sessions, on appeal, decide on a point preliminary 
to the whole case, or to the reception of a particular 
piece of evidence that they will not hear the case 
further, their decision is conclusive if the point 
involve matter of fact only. 

Otherwise if it raise a point of practice which this 
ct. can perceive to be a matter of law. In the 
latter case this ct. will grant a mandamus to enter 
continuances & hear; in the former not.—R. v. 
KESTEVEN JJ. (1844),3 Q. B.810; 1 Dav. & Mer. 
113; 1 New Mag. Cas. 8; 1 New Sess, Cas, 151; 
13L.5.M.C.78; 3L.T. 0.8. 55; 8 J. P. 629; 
8 Jur. 445; 114 E. R. 718. 

Annotations :-—Folld. RK. v. Macclosfield (1844), 1 New Mag. 
Cas. 59; LR. v. West Riding JJ. (1844), 1 New Sess. Cas. 
247; It. vw. Flintshire JJ. (1847), 2 New Mag. Cas. 160 ; 
R. v. Somerset JJ. (1847), 11 Jur. 351. Apld. KR. v. 
Cambridgeshire JJ. (1850), 1 b. M. & P. 47. Consd. 
R. v. Sutton Coldfield Overseers (1874), L. R. 9 Q. B. 153; 
Walsall Overseers v. L. & N. W. Ry. (1878), 4 App. Cas. 
30. Refd. R. v. Marton-cum-Grafton (1847), 16 L. J. 
M. C. 159; R. v. Dayman (1857), 5 W. R. 578. Mentd. 
R. v. Canterbury (Archbp.) (1848), 11 Q. B. 483. 


On question of law.|—R. v. KEsT- 
EVEN JJ., No. 1509, ante. 

1511. On consideration of matters outside 
concern of court.|—R. v. LANCASTER JJ. (1891), 
55 J. P. 580; 7 T. L. R. 428, C. Avs; revag. S.C. 
sub nom. Re O’BRIEN, R. v, LANCASHIRE JJ., 64 
L. T. 562, D.C. : 
Annotation :-—Expld. Whiffen ». Bligh, etc. Malling Licensing 

JJ. (1891), 61 L. J. M. C, 82. 

1512. Refusal to hear appeal.|—If the ct. of 
quarter sessions have improperly refused to hear 
an appeal against an order of removal on a pre- 
liminary point, this ct. will grant a mandamus, 
& will not enter into the question whether the notice 
of appeal contains any good statement of grounds 
of appeal.—R. v. DENBIGHSHIRE JJ. (1841), 9 
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Sect. 3.— Absence of reasonable and probable cause: 
Sub-sect. 4, B. (a) & (b), & C. (a) & (6) 4.) 


apprehended for felony. P. was tried & acquitted, 
& brought an action for a malicious prosecution. 
Whether L. saw R. before, or only after, the 
apprehension, was a matter of contradictory 
evidence at the trial. The jury found that he had 
not seen KR. before ordering P.’s apprehension. 
The judge directed the jury that that being so, he 
considered L. to have acted on hearsay evidence 
alone, & therefore without reasonable & probable 
cause, & consequently that P. was entitled to 
the verdict :—Held: this was a misdirection, & 
there must be a new trial. 

There can be no doubt since the case of Panton v. 
Williams, No. 441, ante, in which the question 
was solemnly decided in the Exch. Chamber, that 
what is reasonable & probable cause in an action 
for malicious prosecution, or for false imprison- 
ment, is to be determined by the judge. In what 
other sense it is properly called a question of law 
I am at a loss to understand. No definite rule can 
be laid down for the exercise of the judge’s judg- 
ment. Each case must depend upon its own cir- 
cumstances, & the result is a conclusion drawn by 
each judge for himself, whether the facts found by 
the jury, in his opinion, constitute a defence to 
the action. The verdict in cases of this description, 
therefore, is only nominally the verdict of a jury 
(LORD CHELMSFORD). 

The existence of ‘reasonable & probable 
cause ’’ is an inference of fact. It must be derived 
from all the circumstances of the case. I regret, 
therefore, to find the law to be, that it is an in- 
ference to be drawn by the judge, & not by the 
jury. I think it ought to be the other way (LORD 
WESTBURY ).—LISTER vt. PERRYMAN (1870), L. R. 
4Hf. L. 521; 39 L. J. Ex. 177; 23 L. T. 269; 35 
J.P.4; 19 W. R. 9, H. L. 3; revsg. S. CG. sub nom. 
oa v. LISTER (1868), L. R. 3 Exch. 197, 

x. Ch. 


Annotations :-—Consd. Hicks v, Faulkner (1881), 8 Q. B. D. 
167; Abrath vw, N. E. Ry. (1883), 11 Q. B. D. 79.  Apld. 
Quartz Hill Consolidated Gold Mining Co. v. Eyre (1884), 
o0 LL. T. 274. Consd. Loog v. Nahmaschinen Fabrik 
Act, & Riese (1888), 4 7. L. R. 268; Bradshaw v. Goodwin 
(1894), 10 T. L. R. 491; King ». Henderson, [1898] A. C. 
720. Refd. Brooks v. Blain (1869), 49 L. J. G P. 1; 
Walker v. 8S. K. Ry., Smith vr. Same (1870), L. R. 5 C. P. 
640: Shrosbory ». Osmaston (1877), 37 L. T. 792: Lea 
v. Charrington (1889), 61 L. T. 222; Brown 2. Hawkes, 








[1891] 2.9. B. 718. Mentd. King o. lai 

Paes < pes td ng v. Chamberlain (1871) 

450. ——.]— Hicks v. FAULKNER, No. 
18, ante. 

451. —— -|—QuaARTZ HILL GoLp MINING 


Co, v. EYRE, No. 21, ante. 
.}— THARBY v. BAYFIELD & 
DARLING (1887), 4°T. L. R. 62, N. P. 
453, .]|—It is necessary for pltf. to 
rove, In order to succeed in the action, that there 
1ad been a want of reasonable & probable cause 
on the part of deft. That question has to be deter- 
mined by the judge at the trial, & cannot be left 
to the jury. If there is a dispute on the facts as 
to the cause, those facts may be left to the jury, 
& on their finding the judge will have to say 
whether there was reasonable & probable cause or 


t meennemnen 
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ii. —— 


(b) material facts of a case in which pltf. 
claims damages for malicious prose- 
spute, the question 
us to whether deft. had reasonable & 
robable cause for the prosecution is 
or the judge to determine.—W 
v. MITCHELL (1915), 17 W. A. L. RB. 
169.—AUSB. 


459i. General rule—Judge to decide 
on undisputed facts..—In an action for 
malicious prosecution, reasonable & 
robable cause is a pure question of 
aw for the ct., only where the facts 
resent to deft.’s mind at the time of 
ustituting the prosecution are undis- 
ped fe ane ence are clear.— 
v. "RAVEY (1880), 6 

V.L. R (U.) 487-—-AUBY 1889» 


cution are not in 





459 iii, ——— ——__, ]— 
NIPEG Ciry (1887), 4 Man. L. R. 193. 
-—CAN, 


Maticious PROSECUTION AND PROCEDURE. 


not (LORD ESHER, M.R.).—-LEA v. CHARRINGTON 

(1889), as reported in 5 T. L. R. at p. 678, C. A. 
454. |—The question whether there 

is an absence of reasonable & probable cause is 

for the judge & not for the jury, & if the facts on 
which that depends are not in dispute, there is 
nothing for him to ask the jury & he should decide 
the matter himself. If there are facts in dispute 
upon which it is necessary he should be informed 
in order to arrive at a conclusion on this point, 
those facts must be left specifically to the jury, & 
when they have been determined in that way the 
judge must decide as to the absence of reasonable 

& probable cause (LORD ESHER, M.R.).—BROWN 

v. HAWKES, [1891] 2 Q. B. 718; 61 1. J. Q. B. 

151; 65 L. TT. 108; 55 J. P. 823; 77T. L. R. 607, 

C. A. 

Annotations :—Refd. Cerder +. Peninsular & Oriental Steam 
Navigation Co. (1892), 8 T. L. R. 335; Cornferd ov. 
Carlton Bank (1899), 81. T. 415; Bradshaw v. Waterlow, 
(1915) 3 K. B. 527. 

455. ——— .}-——(1) A verdict for damages 
for having been adjudged insolvent maliciously & 
without reasonable & probable cause was rightly 
set aside when it appeared that, assuming pltf. 
was not keeping out of the way of his creditors 
with a view to delay them, there was evidence 
which might lead a reasonable man to believe that 
he was. 

(2) The question of reasonable & probable cause 
should not be left to the jury, but determined by 
the judge on facts found by the jury. 

(3) The onus, in an action of this kind, is on 
pltf. to prove that there was no reasonable & 
probable cause (LORD DAVEY).—Cox v. ENGLISH, 
ScortisH & AUSTRALIAN BANK, [1905] A. C. 168 ; 
741L.3.P.C. 62; 92 L. T. 483, P. C. 

Annotation :—Cenerally, Mentd. Neville v. London Isxpress 
Newspaper (1917), 33 T. L. R. 409. 

456. Discretion of judge—-When mala fides 
found by jury.|—JAMEs v. PHELPS, No. 414, ante. 

457. ——-.| —- SHROSBERY v. OSMASTON, 














No. 490, post. 

458. Right to interpose question to jury — At 
conclusion of plaintiff’s case.]|—-SHROSBERY  v. 
OsMASTON, No. 490, post. 


(b) When Facts Undisputed. 


459. General rule — Judge to decide on undis- 
puted facts..—Upon the trial of an action for 
maliciously indicting pltf., without reasonable or 
probable cause, pltf. proved a case, which, in the 
opinion of the learned judge, showed that there 
was no reasonable or probable cause for preferring 
the indictment. Deft. then called a witness to 
prove an additional fact, & that being proved, the 
learned judge was of opinion, that there ‘was 
reasonable & probable cause for preferring the 
indictment :—Held : there being no contradictory 
testimony as to that fact, & there being nothing 
in the demeanour of the witness who proved it to 
impeach his credit, the learned judge was not 
bound to leave it to the jury to find the fact, but 
that he might act upon it as a fact proved, & 
nonsuit pltf.—Davis v. Harpy (1827), 6 B. & C. 








459 iv. -~In an action for 
malicious prosecution the question of 
reasonable & probable cause is for the 
judge, where there is no conflict. of 
testimony.—-SEARY v. SAXTON (1895), 
28 N.S. R. 278.—CAN., 

459 v. s-RENTON v. GAL- 
LAGHER (1910), 19 Man. L. R. 478; 
14 W. L. R. 60.—CAN. 

459 vi. ———,}—WHITAKER 1%, 
HaMILTON (MAYOR ETC.) (1908), 27 
N. Z. L. i. 321,--N.Z. 


}]—— When _—i the 


ILSON 








‘WILSON v. WIN- 
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225; 9 Dow. & Ry. K. B. 380; 5L. J.0.S. K. B. 

91; 108 E. R. 436. 

Annotat ations :—Refd. Venafra v. Johnson (1833), 3 L. J. C. P. 
61. Mentd. Giblin v. MeMullen (1868), L. R. 2 Pp, vi 317. 


460. .}— On the trial in this action, 
the judge, without leaving any question to the 
jury, decided that there was reasonable & probable 
cause for preferring the indictment :—Held: that 
decision was correct, & the evidence did not raise 
a question of fact ‘for the jury, whether defts. 
bond fide believed that they had a reasonable cause 
for indicting, but a pure question of law for the 
judge, whether defts. had such reasonable cause.— 
BLACHFORD v. Dov (1831), 2 B. & Ad. 179; 9 
L. J. O. S. K. B. 196; 109 E. R. 1110. 


Annotations :—Distd. Broad v. Ham (1839), 5 
722; James v. Phelps (1840), 11 Ad. & El. 483. 
Bradshaw v. Waterlow (1915), 85 L. J. K. B. 318. 








Bing. Cc. 
‘Apla. 











461. .|—-BrRoabD v. Ham, No. 362, ante. 

462. ——.]—-MICHELL v. WILLIAMS, No. 
63, ante. 

463. .|—If the facts are undisputed 








the judge may decide the question of reasonable 
& probable cause without taking the finding of the 
jury upon them.—WILKINSON v. Foote (1856), 20 











-P. 807; 5 W. R. 22. 

464. ——.|—— Brown v. Hawkes, No. 
454, ante. 

465. -|—Where there is no evidence 


of absence of reasonable & probable cause, the 
judge ought to act consistently on his own view & 
not leave any questions to the jury (LORD ESHER, 





M.R.).——ALLMOND v. MUIRHEAD (1896), 13 T. L. R. 
12, C. A. 
466, —— .|—BRADSHAW v. WATERLOW & 


Sons, Lrv., No. 498, post. 
C. Duty of Jury. 
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475. ——.] — LisTER v. PERRYMAN, No. 
449, ante. 
476. -}—QuarRtTz Hiri GOLD MINING 








Co. v. EYRE, No. 21, ante. 











477, -—-— .|—Brown v. HAWKES, No. 454, 
ante, 

478, -—— ---—.]| —HOLLINGS v. CURTEIS (1894), 
10 T. L. R. 5038, C. A. 

479. -}—HILLIAR ¥. DADE (1898), 14 


T. L. R. 534, C. A. 

480. When jury may decide existence of reason- 
able & probable cause—Question combined with 
facts—Discretion of judge.|—In an action for a 
malicious prosecution, though reasonable & pro- 
bable cause, or the want of it, is a question of law 
for the opinion of the judge ; ; yet, when such 
question is combined with, & depending upon, a 
long chain of facts, as given in evidence, the whole 
may be left to the jury for their decision; & the 
judge, by leaving the matter thus, does not 
surrender the authority with which he is vested.— 
M‘DoNALD v. ROOKE (1835), 2 Bing. N. C. 217; 
2 Scott, 359; 132 E.R. 85; sub nom. M‘DoNNELL 








v. BROOKE, | Hodg. 314; 5L. J.C. P. 9. 
Annotations :—Refd. Milsecave es: en aati C® L. J. Ex. 

227; Panton v. Williams (1841), 2 Q. B. 

481. —— —-—,] FRASER v. Hin, No. 
446, ante. 

482. ——.|— JAMES v. PHELPS, No. 414, 
ante, 


(b) Facts for Determination by Jury. 
i. Belief of Defendant. 


483. General rule—Belief in reasonable & pro- 
bable cause question for jury.|-—-RAVENGA v. 
MACKINTOSH, No. 374, ante. 

















484, ——-— .}) — TayLor v. WILLANS, No. 
(a) In General. 433, ante. 
467. General rule—Jury to find facts.|—JoHN- 485. ——.|— VENAFRA v. JOHNSON, No. 
STONE v. SUTTON, No. 2, ante. 439, ante. 
468. ——- ——.]— TayLor v. WILLANS, No. 486. —-— ——— |] — TURNER ?. AMBLER, No. 444, 
433, ante. ante. 
469. ——- —-_—..!-—— VENAFRA v, JOHNSON, No. 487. ——-— —-—.]—-]IADDRICK v. HEsLop, No. 
439, ante. 409, ante. 
470, ——_- ——.! —BroapD v. Iam, No. 362, ante. 488. .i—In an action for a malicious 
471. —-—,|—PANTON v. WILLIAMS, No. prosecution it is a question for the jury, whether 
441, ante. deft. believed or had reasonable & probable cause 
472. --——- —---.] —~- TURNER v. AMBLER, No. for believing that the charge on account of which 
444, ante. he had prosecuted pltf. was true; & when they 
473. ——.,]— CHAPMAN v. HEsLop, No. have given their answer, it is a question for the 
488, post judge whether deft. had reasonable & probable 
474, ——.|— DouaLas v. CoRBETT, No. cause for instituting the prosecution.— CHAPMAN 
388, anie. v. HESLOP (1853), 2 C. L. KR. 139; 2 W. R. 74 
PART IV. aEGr ro eee 4.— ae ee lg Ae a nal doe 505; 20. W. RR. 22, 321.—CAN, 
a). Oy dod Se ee ON 483 v. ~—.]—In an action for 
(1902), 4 W. A. L. R. 70.—AUS., 
jadl Gone Sieur alt td Ceol, oe peameiey o RNtin, pw RE? et 


rosecution where the facts are in 
Bpute, the jury must pass upon 
those facts before the ct. can say 
whether reasonable & probable cause 
is, or is not, absent.—WILLINAKY v. 
Ege Tees (1909), 14 O. W. R. 595; 
1 0, W. 13; 19 OL. Rh. 437.— 








ROLLAND, 1 J. RN, 
PART IV. SECT. 3, SUB-SECT. 4.— 
C. (b) i. 


483i. General rule— Belief in reason- 
able & probable cause question for jury.] 
—In an action of malicious prosecu- 


. 20,—N.Z, ings were launched was done in the 
light of day, in open view of deft., & 
in pursuance of a statutory right, the 
judge was right in leaving it to the 
jury to say whether, in the circum- 
stances, deft. really thought plitf. was 
a thief.—TANGHE v. MORGAN (1905), 








AN. tion ane LL dt ey es she ury to aie C. R. 455; 3 W. L. RR. 146.— 
67 il. ion Say, first whether deft. when re- ‘ 

tor raliniods possculion thers ie agg ferred the charge honestly believed that 483 vi. -}+~In an action for 

conflict of evidence as ‘to the facts he could Piengtiay haga it ; & secondly, malicious prosecution a reasonable 

upon which reasonable & probable heap belief t-Held : the direction 00”4 fide belief in such facts as would 


cause depends, the jury must be 
allowed to find the facts.— HAMILTON 


was right.—MACHATTIE v. LEE ( Noe 


have, if true, warranted a prosecution 
for theft, will ponet tae reasonable 


v. COUsINEAU (1802), 19 A. R. 203.— 10 N.S. W. L. R, (E.) 182; 6 N, & probable cause, & the jury should 
CA W. ne hae 13.—AUS. be waked to find if dott. did’ actually 
pe i= —=j—Je 483 ii. —— ——.]—ABELL v. LIGRT  helieve sue facts at the time of com- 
UNITED CicaR STorEs, LTD. 1819), (868) i Han. 240,—CAN. mencing the prosecution.—Duavuay 
48 O. L. R. 180; 17 0. W. N. 80. 483 iti. —— ——. f CUNOY: NICHOL v. MYLES (1313), 14k LL. R. 410— 
CAN. a8), 5 O. R. 347.—CA CAN, 
4801. When jury may decide exist- beige Se WYatTr 


ence of re le & probable cause— 


483i 
(1903), 23C. L. T. 191; 


483 vil. —— ——.}—Biaxerzy v. 
SO. LR. ROLAND, 1T-R NS Oe 
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Sect. 3.— Absence of reasonable and probable cause : 
Sub-sect. 4, C. (b) i. & di. ; sub-sect. 5. Sect. 4: 
Sub-sect. 1, A. & B.; sub-sect. 2, A.] 


sub nom. HEsLoP v. CHAPMAN, 23 L. J. Q. B. 49; 
18 Jur. 348, Ex. Ch. 
Annotations :—Consd. Shrosbery vr. 


Osmaston (1877), 37 











L. T. 792. Refd. Johnson v. Emerson (1871), L. R. 6 

Exch, 329. 

489. ———.]—- JOHNSON v. EMERSON, No. 
196, ante. 

490. -}]—In an action for malicious 


prosecution the judge, at the close of pltf.’s case, 
& against the protest of deft.’s counsel, asked the 
jury whether they thought deft. had acted with 
malice. The jury returned an answer in the 
affirmative, contrary to the expectation of the 
judge, & the case proceeded, the judge refusing 
to rule expressly that there was reasonable & 
probable cause. On the conclusion of deft.’s 
case the jury found that deft. had acted with 
malice, & had not himself believed in the existence 
of any circumstances justifying the charge he had 
made, & judgment was thereupon given for pltf., 
the damages having been assessed at £250 :— 
Held: (1) though, if the jury found that deft. had 
acted bond fide, the question of reasonable & 
probable cause was for the judge, yet. where deft. 
was found by them not to have believed in cir- 
cumstances justifying his action, the question of 
reasonable & probable cause could not be ruled 
in his favour. Reasonable & probable cause in the 
mind of the judge was not sufficient ; there must 
have been reasonable & probable cause moving deft. 

No doubt a deft. may believe there is reasonable 
& probable cause, if he is a hasty man or a very 
suspicious man ; but if he believe there is reason- 
able & probable cause, the judge is not therefore 
bound to say that there was reasonable & probable 
cause. The judge must form his own judgment ; 
& if the question as to the deft.’s belief had been 
answered in the affirmative, that would not have 
entitled the judge to say that upon the facts dis- 
closed or admitted there was reasonable & probable 
cause (DENMAN, J.). 

These actions are only maintainable on acquittal, 

because a man may prosecute successfully, & he 
may have reasonable & probable cause, whether 
he believed it or not; but if a man believes that 
another is not guilty of a criminal charge, & 
prosecutes unsuccessfully, I confess I have the 
greatest difficulty in seeing that such a man can 
be held to have had reasonable & probable cause 
for prosecuting (LINDLEY, J.). 
_ (2) The judge in interposing a question to the 
jury at the conclusion of pitf.’s case had acted 
within his discretion & no substantial wrong had 
been done to deft.—SHROSBERY v. OSMASTON 
(1877), 37 L. T. 792. 

4 No. 


18, ante. 

492. ‘—In an action against a 
railway co. for malicious prosecution the judge 
directed the jury that it was for pltf. to establish 
& want of reasonable & probable cause, & malice, 
& that it lay on him to show that defts. had not 
taken reasonable care to inform themselves of the 
true facts of the case, & asked the jury whether 
they were satisfied that defts. did take reasonable 








Hicks v. FAULKNER, 








care to inform themselves of the true facta, & that post. 


493i. When question may b 
to jury Not unless evidence of absence ‘ng 
-}-—JOINT v. 


PART IV. SECT. 8, SUB-SECT. 4.— 
©. (b) di, . 
497i. When question may be left to 


jury—Not unless evidence that inquiries 
t made.}—WEBBER v. MOLEOD (1888), 
0. R. 609.—CAN, 


PART IV. SEOT. 4, SUB-SECT. 1.—A. 


4981. General rule—Damage must 
be shown.J—To succeed in an action 


MAticious PROSECUTION AND PROCEDURE. 


they honestly believed in the case which they laid 
before the magistrates. The jury answered both 
questions in the affirmative, & the jud ge entered 
judgment for defts.:—Held: the direction was 
right, & the judgment rightly entered.—ABRATH 
v. NortH EASTERN Ry. Co. (1886), 11 App. Cas. 
247; 65 L. J. Q. B. 457; 55 LL. T. 63; 503. P. 
657; 2T.L. R. 416, H. L. 

Annotations :—-Apld. Quartz Hill 

Co. v. Eyre (1884), 50 L. T. : ; 

National Provincial Bank of England (1885), 2 T. L. R. 

7 Refd. Penfold v. Grosvenor Bank (1886), 2 T. L. R. 
; Edwards «. Annett (1887), 3 T. L. R. 671; Lea 
Charrington (1889), 61 L. T. 222; Brown v. Hawkes, 

¢. B. 718; Cornford v. Carlton Bank, [1899] 
1 Q. B. 392; Citizen’s Life Assco. v. Brown, [1904] A. C. 
423; Cox v. English, Scottish & Australian Bank, [1905] 
A. C. 168; Wiffen v. Bailey & Romford U. D.C. (1914), 
78 J. P. 187; Bradshaw v. Waterlow, [1915] 3 K. B. 527. 
Mentd. Wakelin v. L. & S. W. Ry. (1884), [1896] 1 Q. B. 
189, n.; Flood wv. Jackson, [1895] 2 Q. B. 21; Nevill 
v. Fine Arts & General Insce., (1895] 2 Q. B. 156; Jones 
v. Hulton, [1909] 2 K. B. 444; R. vo. Stoddart (1909), 
73 J. P. 348; R. v. Bradshaw, Edwards, Jones, etc. 
(1910), 4 Cr. App. Rep. 280; R. v. Horn (1912), 76 J. P. 
270; R. v. Immer, R. v. Davis (1917), 118 L. T. 416; 
Pratt v. British Medical Assocn., [1919] 1 K. B. 244. 

498. When question may be left to jury—Not 
unless evidence of absence of belief.|—(1) In an 
action for malicious prosecution the question 
whether the deft. took reasonable care to inform 
himself of the facts before he instituted the 
prosecution ought not to be left to the jury unless 
there is some evidence of his not having made 

roper inquiries; & the question whether deft. 
ionestly believed in the charge which he made 
ought not to be left to the jury unless there is 
some evidence of the absence of that belief. 

(2) There cannot be an absence of reasonable 
& probable cause when the A.-G. has granted his 
fiat for the prosecution & it is not shown that the 
facts were put before him unfairly. —-BRADSHAW 
v. WATERLOW & Sons, Lrp., [1915] 3 K. B. 527; 
85 L. J. K. B. 318; 113 L. T. 1101; 31 T. L. R. 
556, C. A. 

Annotations :—.As to (1) Folld. Trebeck v. Croudace (1917), 

118 L. T. Hoag Generally, Mentd. R. v. Baskerville, [1916] 


Consolidated Gold Mining 
274. Distd. Harrison v. 


2K. B. 6 


ii. Knowledge of Defendant. 

494. General rule — Question for jury.|— 
TURNER v. AMBLER, No. 444, ante. 

495. ——.|—ABRATH v. NorTH HASTERN 
Ry. Co., No. 418, ante. 

496. .| — PENFOLD  v. 
Bank (1886), 2 T. L. R. 759, D.C. 

497, When question may be left to jury—Not 
unless evidence that inquiries not made.}|— 
BRADSHAW v. WATERLOW & Sons, Lrp., No. 493, 
ante. 





GROSVENOR 








SuB-SECT. 5.—EVIDENCE. 
See Part V., Sect. 5, post. 


Sect. 4.-~DAMAGE. 
SUB-SECT. 1.—-NECESSITY FOR. 
A. Criminal Proceedings. 
498. General rule—Damage must be shown.]— 
NEWTON v. CRESWICK, No. 322, ante. 
499. ——.]—-SAVILE v. ROBERTS, No. 510 





for malicious prosecution, pltf. mus 
prove that he has suffered damages 
unless from the nature of the charg 


damage is to be implied.—MoRTIME!? 
v. FisHeR (10913), 25 W. L. R. 005 
dD. L . WwW. W. R. 454; | 


Sask. L. R. 200.—CAN. 


Part [V.—ESssENTIALS TO ACTION. 


500. ——- —-—.]—-ByNE v. Moore, No. 26, 
ante. 

501. |—A count for maliciously 
indicting for an assault cannot be supported with- 
out proof of some consequential injury sustained 
by pltf.—FRREMAN v. ARKELL (1824), 2 B. & C. 
494; 3 Dow. & Ry. K. B. 669; 2.3.0.8. K. B. 
64; 107 E. R. 467. 


Annotation :—Refd. Wiffen v. Bailey & Romford U. C., [1915] 
1 K, B. 600. 


502, —— ——_.]—-WIFFew v. Barney & Rom- 
FORD URBAN COUNCIL, No. 37, ante. 

5038. When damage will be implied.|—QuarrTz 
HILL Goup MINING Co. v. Eyre, No. 21, ante. 








B. Civil Proceedings. 


504. General rule—Damage must be shown.]— 
WATERER v. FREEMAN, No. 133, ante. 

505. .]|—Case will not lie against| two 
persons for conspiring together, maliciously & 
vexatiously, & without reasonable or probable 
cause, to commence, & commencing, an action 
against pltf., in the name of a third person, but 
for their own benefit, without an allegation of 
legal damage resulting to pltf. therefrom. 

Where, therefore, a declaration alleged that 
A. & B., intending to extort money from C., 
maliciously & vexatiously, & without reasonable 
or probable cause, conspired together to com- 
mence, & did maliciously, etc., commence, an 
unfounded action against C., in the name of D., 
but for their own benefit, knowing D. to be a 
pauper; & that, in further pursuance of the said 
conspiracy, etc., they maliciously, etc., prosecuted 
the action until afterwards, to wit, on etc., when 
I). was nonsuited therein; & then proceeded to 
allege that afterwards it was considered by the 
ct. that D. should take nothing by his writ, but 
that he & his pledges to prosecute should be in 
mercy, etc., whereupon & whereby the said suit 
was & is wholly ended & determined; & that, by 
means of the premises, ©. had been put to costs, 
which, by reason of D.’s insolvency, he had been 
unable to obtain :—Held: no cause of action was 
disclosed, the declaration showing no award of 
costs of the nonsuit in the action against C.; & 
extra costs, ex concessis, forming no ground of 
legal damage. 

In an action for a malicious prosecution, or for 
a@ conspiracy to bring an action or to institute a 
prosecution, it is necessary to show that the action 
or the prosecution was determined (MAULE, J.). 

It is clear that no action will lie for improperly 
putting the process of the law in motion in the 
name of a third person, unless it is alleged & 
proved to have been done maliciously & without 
reasonable or probable cause; but, if there be 
malice & want of reasonable or probable cause, 
no doubt the action will lie, provided there be 
also a legal damage (WILLIAMS, J.). 

The mere expenditure of money by pltf. in 
the defence of the action brought against him does 
not constitute such legal damage; but the only 
measure of damage is, the costs ascertained by the 
usual course of law (TALFOURD, J.).—COTTERELL 
v. JONES (1851), 11C.B.713; 21L.3.C.P.2; 16 
Jur. 88; 188 BE. R. 655. 


Annotations :—Retd. Castrique v. Behrens (1861), 3 H. & E. 
709; Basébé v. Matthews (1867), L. R. 2 C. P. 684; Ram 








PART IV. SECT. 4, SUB-SECT. 1.—B. 


5041. General rule—Damage muat 
be shown.}—In an action for mmalicioua 


litigation. }—-As8 
the purpose of 
abuse of the 
spect of whic 


, Y 
_ 8. W. L. R. (L.) 26; 16 
N, 8. W. W. N. 183, AUS. 


e. Insolvency proceedings—To stifle 
uming 
of proceedings in 


between the parties amounts to 
rocess of the ct. in re- 

an action will lie, a 
necessary ingredient of the cause of 
action is that damage has thereby 
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Coomar Coondoo #. Chunder Canto Mookerjee (1876), 
2 App. Cas. 186; Quartz Hill Gold ig ag, Sani v, ee 
(1883), 11 Q. B. D. 674; The Walter D. allet, [1893] 
P. 202; Bynoe v. Bank of ie we eY (1902), 86 L. T. 140. 
Mentd. Swinfen v. Chelmsford (1860), 5 H. & N. 890; 
Wren v. Welild (1869), 10 B. & 8. 51; Howard v. Love- 
grove (1870), 23 L. T. 396; Giblan v. National Amal- 
gamated Labourers’ Union of Great Britain & Ireland, 
[1903] 2 K. B. 600; Sanderson v. Blyth Theatre Co., 
[1903] 2 K. B. 533; Valentine v. Hyde, [1919] 2 Ch. 129. 


506. -]—No action lies for maliciously 
& without probable cause commencing an action, 
unless it be shown that legal damage has been sus- 
tained; & where the declaration disclosed that the 
only damage arose from pltf.’s own neglect in not 
appearing to the writ:—Held: the declaration 
was bad, & the action could not be sustained.— 
MOTTLEE v. Quy (1855), 25 L. T. O. S. 157. 

507. -}—QuaR?TZ HILL GOLD MINING 
Co. v. EYRE, No. 21, ante. 

508. |\—WIFFEN v. BAILEY & Rom- 
FORD URBAN COUNCIL, No. 37, ante. 

509. Malicious arrest of ship—Proof of damage 
not necessary—Where mala _ fides.|—Proof of 
actual damage is not necessary to sustain an 
action in a ct. of Admlty. for wrongful arrest if the 
seizure of the ship was the result of mala fides or 
crassa negligentia implying malice:—Held: an 
action lies at common law for malicious arrest. of 
a ship by Admlty. process.—THE WALTER D. 
WALLET, [1893] P, 202; 62 L. J. P. 88; 69 L. T. 
771; 7 Asp. M. I... C. 398; 1 R. 627. 

Action for slander of title.|—See LispEL & 
SLANDER, Vol. XX XII., pp. 204, 205, Nos. 2543- 
2559. 

Malicious presentation of bankruptcy petition.|— 
See BANKRUPTCY, Vol. V., p. 1001, No. 8172. 

Wrongful execution.|—-See Execution, Vol. 
XXI., p. 459, No. 403. 




















SUB-SECT. 2..-_WHAT AMOUNTS TO. 
A. Damage to Reputation. 

510. General rule.J—An action lies for a 
malicious indictment which puts the party to 
expense though the charge it contains neither 
scandalises him nor endangers his personal 
security. 

There are three sorts of damages, any of which 
would be sufficient ground to support this action. 
(a) The damage to a man’s fame, as if the matter 
whereof he is accused be scandalous. (b) The 
second sort of damages, which would support such 
an action, are such as are done to the person; as 
where &@ man is put in’ danger to lose his life, or 
limb, or liberty, which has been always allowed 
a good foundation of such an action. (c) The 
third sort of damages, which will support such an 
action, is damage to a man’s property, as where he 
is forced to expend his money in necessary charges, 
to acquit himself of the crime of which he is 
accused, which is the present charge. That a 
man in such case is put to expenses, is without 
doubt, which is an injury to his property, & if that 
injury is done to him maliciously, it is reasonable 
that he shall have an action to repair himself 
(Hout, C.J.). 

Unless the bill be found, no action will lie, for 


that the party is not damaged, neither is it a good 
resulted.— BAYNE v. BLAKE (1909), 
90. L. R. 374.-—-AUS. 


{. Maintenance.}—Upon proof of a 
special damage, an. action for unlaw- 
ful maintenance lies, notwithstanding 
that the action maintained was un- 
succe -—NEWSWANDER »v. GRI- 


that the taking 
insolvency for 
stifling litigation 
an 
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Sect. 4.—Damage: Sub-sect. 2, A., B. & C. Part 
V. Sect.1: Sub-sects. 1 & 2.] 


ground of action or indictment against a man that 
he basely procured him to be falsely indicted; but 
there must be cxpress malice found that it may 
appear that the prosecution was not for the sake 
of justice but to gratify the party’s peevish revenge 
or malice (HOLT, C.J.).—SAVILE v. ROBERTS (1698), 
Carth. 416; 1 Ld. Raym. 374; 1 Salk. 13; 3 
Salk. 16; 5 Mod. Rep. 394; 12 "Mod. Rep. 208 ; 
Holt, K. B. 150, 198; 91 E. R. 1147; sub nom. 
ee v. SavILL, 5 Mod. Rep. 405; Holt, 
K 8 


—Consd. Quarts Hill Gold Mining Co. +. 
Heyro (1883), 11 Q. B. D Wiffen v. Bailey & Romford 
, (1915) 1K. B. 600. Or cta. Anon. (1703), 6 Mod. Rep. 
as ‘Jones ¢v. Gwynn (1714), 10 Mod. Rep. 214 ; Chambers 
v. Robinson ie) 2 Stra. 691; Smith v. Hickson (1734), 
2 Barn. K. B. 465; Reynolds v. Kennedy (1748), 1 Wils. 
232; Golding v. Crow vle (1751), Say. 1; Chapman vr. 
a ckeregi! (1762), 2 Wils. 145; Sutton. yolnevene OTe 
1 Term Rep. 493; Purton wv. "Honnor (1798), 1 Bos. & P. 
205 : Purcell v. Macnamara (1808), 9 Kast, 361 ; prone 
v. Eldred (1811), 4 Taunt. 7; Byne ». Moore (1813), 
Taunt. 187; Cotterell v. Jones 851), Cc. B. 3: 
Castrique v. "Behrens (1861), 3 kK. & E 00: Dawkins v. 
7 ecg {1 38e)» 18 W. R. 336; Allen Vv. Flood, {1898] 
A . Mentd. Subley v. Mott (1747), 1 Wils. 210; 
The ‘vitio de porevie (1817), 2 Dods. 174; Wren v. 
Weild (1869), R. Q. B. 730; Mogul SS. Co. 0. 
McGregor, Gow (iss), 21 Q. B.D. 544°; Walters r. Green, 
11899] 2 Ch, 696. 


511. . Givin, No. 25, ante. 

912. ———.]—-BYNE v. MOORE. No. 26, ante. 

513, —-—.|—-WIFFEN 1. BAILEY & ROMFORD 
URBAN COUNCIL, No. 37, ante. 

514. Wrongtul execution .|—CHURCHILL v. SIG- 
GERS, No. 527, post. 

515. Presentation of bankruptcy petition.) 
ee HiLL Gotp MINING Co. v. EYRE, No. 21, 
ante 

516. Presentation of winding up petition./-- 
alae HILL GOLD MINING Co. v. EYRE, No. 21, 
ante 

517. Complaint under Public Health Act, 1875 
ie 55), S. 95.|—-W1FFEN v. BAILEY & ROMFORD 

RBAN COUNCIL, No. 37, ante. 











B. Damage to Person. 


518. General rule.]|—SAvVILE v. ROBERTS, No. 
510, ante. 

519. |—WIFFEN v. BAILEY & ROMFORD 
URBAN COUNCIL, No. 37, ante. 

520. Loss of liberty .J—JonES v. GIVIN, No. 
25, ante. 








521, .I—BYNE v. MOORE, No. 26, ante. 

522. —— Wrongful execution.]— CHURCHILL 
v. SIGGERS, No. 527, post. 

528, ——.]—- WirFEN v, BAILEY & ROMFORD 


URBAN CouNCIL, No. 37, ante. 


C. Damage to Property. 
524. Expenses of defence.]—SAvILE v. ROBERTS, 
No. 510, ante. 
525. Sg ONES v. GIVIN, No. 25, ante. 


MALICIOUS PROSECUTION AND PROCEDURE. 


526. ———.]—CoTTERELL v. JONES, No. 505; 
ante. 
527. .|—Where it appears by the declara- 





tion that deft. has recovered a judgment for debt 
& costs, against pltf., & has issued a ca. sa. indorsed 
to satisfy the whole of such debt & costs, & after- 
wards the debt itself has been satisfied, as where the 
judgment is recovered by the holder of a bill of 
exchange against the acceptor, & the drawer, for 
whose accommodation the bill had been accepted, 
pays to the holder the amount due on the bill, 
so as to reduce the sum remaining due on the judg- 
ment to a sum below £20, & that afterwards deft. 
has delivered to the sheriff’s bailiff a warrant 
indorsed to satisfy the whole debt & costs, & has 
procured pltf. to be arrested to satisfy the whole, 
& there is an allegation of malice & want of pro- 
bable cause, & of special damage, by means of the 
premises, in pltf. being prevented from attending 
to his business, being injured in his credit, & 
incurring expense in procuring his liberation by 
a@ judge’s order, such facts show a good cause of 
action.—CHURCHILL v. SIGGERS (1854), 3 I. & B. 
929; 20. L. R. 1509; 23 L. J. Q. B. 3083 2: 
L. T. O. S. 220; 18 Jur. 773; 2 W. R. 551; 118 
BE. R. 1389. 
mah ae aer ce -Refd. Jenings v. Florence i te. 2 < B. 
467; Gilding « Eyre (1861), 10 (C. B. N.S. 592; 

The Walter 1). Walet, [1893) P. 202. 

528. -|—WIFFEN v. BAILEY & ROMFORD 
URBAN CounciL, No. 37, avite. 

529. Malicious prosecution of plaintiff’s wife.}|— 
It must now be taken to be a settled point, that 
an action will lie for maliciously preferring an 
indictment of any sort. In the present case, the 
indictment did certainly contain a charge of a 
scandalous nature, & as to that, the question in the 
first place is whether it was necessary that the 
wife should be joined in this action. As to that 
I agree, that in an action for words spoken against 
the wife, she must be joined ; but in the present 
case she need not; because by preferring this 
prosecution against the wife as well as the husband, 
there might be a special damage to the husband by 
this means; & therefore this case may be resembled 
to that of a battery committed on the wife, per 
quod the husband cunsortium amisit (LORD HARD- 
WICKE, C.J.).—-SMITH v. HICKSON (1734), 2 Barn. 
K. B. 465; Cunn. 52; 1 Lee temp, Hard. 54; 2 
Stra. 977; 94 i. R. 622. 

Annotations :—Refd. Savil v. Roberts a0) 1 Salk. 13 

Pechell v. Watson (1841), 8 M. & W. 

530. Not vexatious ece naa action on 
the case to recover damages against the lessor of 
pitf. in a vexatious ejectment is not maintainable. 
—PURTON v. HONNOR (1798), 1 Bos, & P. 205 ; 126 
E. R. 861. 
sac anal :—Mentd. Wren v. Weild (1869), L. R. 4 Q. B. 





531. Not damage arising from non-appearance 
to writ—By neglect of plaintif¥..—MoTTLEE v. 
Quy, No. 506, ante. 

Not extra costs.)-—See Part VII., Sect. 3, post. 
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Part V.—Evidence. 


Sect. 1.—BURDEN OF PROOF. 
SvuB-SECT. 1.—IN GENERAL. 

532. Plaintiff must prove both malice & ab- 
sence of reasonable & probable cause.|—HICKS v. 
FAULKNER, No. 18, ante. 

5838. .|—ABRATH v. NorRTH EASTERN Ry. 
Co., No. 418, ante. 

534. j—It is for pltf. to prove that deft. 
instituted the proceedings against him without 
reasonable & probable cause, & for a reason other 
than vey of promoting the ends of justice 
(GROVE, J.).—EpWaRDS v. ANNETT (1887), 3 
T. L. R. 671, NuP: 








.— ABSENCE OF REASONABLE AND 
PROBABLE CAUSE. 


535. Burden lies on plaintiff—Shifted by prima 
facie evidence.|—In an action on the case for a 
malicious prosecution, pltf. is to give primd facie 
evidence of want of probable cause, which deft. 
may rebut, if he can, by showing the existence of 
probable cause. Deft. presented two bills for 
perjury against pltf., but did not appear himself 
before the grand jury, & the bills were ignored. 
He presented a third, & on his own testimony the 
bill was found. This prosecution he kept sus- 
pended for three years, till pltf., taking the record 
down to trial, & deft. declining to appear as a 
witness, although in ct., & called on, pltf. was 
acquitted :—Held: sufficient primd fucite evidence 
of want of probable cause. 

This is an action for indicting pltf. without 
probable cause. It is truce, as admitted on both 
sides, that, in order to support such an action, 
there must be a concurrence of malice in deft. & 
want of probable cause. Malice alone is not 
sufficient, because a person actuated by the plainest 
malice may nevertheless have a justifiable reason 
for prosecution. On the other hand, the sub- 
stantiating the accusation is not essential to 
exonerate the accuser from liability to an action ; 
for he may have had good reason to make the 
charge, & yet be compelled to abandon the 
prosecution by the death or absence of witnesses. 
or the difficulty of producing adequate legal proof, 
The law, therefore, only renders him responsible 
where malice is combined with want of probable 
cause. 

Who is to decide what shall be esteemed probable 
cause ? That is a question of law for the judge, 
as it arises from the facts disclosed ; & if there be 
any discrepancy in the testimony, or imputations 
on the credit of the witnesses, those are matters 
for the decision of the jury ; so that, as in questions 
touching reasonable notice & the like, the judge 
must pore his opinion on the facts when 
found by the jury. 


SUB-SECT. 2 


The other question which has been discussed is, 
Who is to show the absence of probable cause ? 

Pitf. must take the first step ; because it is not 
to be presumed that any one has acted illegally. 
There must, therefore, be some evidence of want 
of probable cause, before the deft. can be called 
on to justify his conduct (TINDAL, C.J.). 

Although LorpD KENYON said in Smith v. 
Macdonald, No. 371, ante, that if the evidence 
offered to the jury by a prosecutor, on the trial of 
an indictment, be sufficient to cause them to pause, 
he should hold it to be a probable cause, I cannot 
accede to that doctrine, for a person might then 
suffer from the prejudices or capricious feelings of 
a jury (PARK, J.).—WiLLANS v. TAYLOR (1829), 
6 Bing. 183; 3 Moo. & P. 350; 71. J. 0.8. C. P. 
250; 130 E. R. 1250; subsequent proceedings, sub 
nom. TAYLOR v. WILLANS (1831), 2 B. & Ad. 845. 
Anuptattons : :—~Consd. Broad v. Ham (1839), 5 Bing. N. C. 








Refd. ShuMebottom a. Allday aes ST), 21 J. PB. 
263; Abrath v. N. E. Ry. (1883), 11 Q. B 440. 
536. |—(1) In an eee for 


maliciously suing out a commission against pltf., 
under which he was adjudged a bkpt., & his goods 
seized, but which was afterwards superseded, 
pltf. proved in addition to these facts, an action 
of trespass brought by him against deft. for the 
seizure: plea, alleging the bkpcy., issue joined on 
that fact, & verdict for pltf. He further proved. 
that shortly before the commission was taken out, 
he had removed some goods under circumstances 
which did not make the removal an act of bkpcy., 
but were probably relied on by deft. as having 
that effect. It was not shown that this was 
the fact upon which the comrs. made their 
adjudication, or by which deft. supported his plea 
in the former action :—Held: this was sufficient 
evidence to throw on deft. the onus of proving 
probable cause. 

(2) What amounts to probable cause for suing 
out a commission, is a question for the judge 
alone, if the facts relied upon to amount to pro- 
bable cause are not in dispute.—CoTToON v, JAMES 
(1830), 1 B. & Ad. 128; 8L. J. O.8. BK. B. 345; 
109 HK. R. 735, 


Annotation :—Generally, Mentd. Johnson v. 
Sparrow (1871), L. R. 6 Exch. 329. 


Emerson & 





537. ——.|—BURLEY v. BETHUNE, No. 373, 
ante. 
538. .|—In an action for malicious prosecu- 


tion, it appeared that deft.’s traveller applied to 
one P. for payment, that P. showed him a receipt 
of pltf., who had formerly been deft.’s traveller, 
for £20, which he had never accounted for, that 
deft. on learning this, communicated with P., who 
sent the receipt & reaffirmed the payment, that 
deft. then consulted his attorney, & charged pltf. 
with embezzlement before the magistrates, who 
dismissed the charge; it also appeared that there 
were other cases which if known to deft. would 


PART V. SECT. 1, SUB-SECT. 1. 


532i. Plaintiff must prove! bath malice 
& absence of reasonable oe 
Cause.J——TRIM v. BAINES, 20 
145.—-CAN. 


532 ii. ——.J—H v. VINKATA- 
ch (1890), I. t. "R. 13 Mad. 304. 


PART V. SECT. 1, SUB-SECT. 2. 


- Burden lies on pila 
by prima facie J—In 


an action for malicious prosecution a 
prima facie case of want of probable 
cause, shifts the burden of proof to 
deft.—Ol1cLm v. O1rcLte (1912), 11 
K. L. ra 276.—CAN. 

§37 ij, ———.)—BARBOUR v. GRTTINGS 
asen, "26 U. C. HR. 544.—CAN, 

Vii, ——.}+—-RAYMOND v. BIDEN 

(soa) 24 N.S. R. 363.—CAN., 

637 iii, ——.]—-MALCOLM t. PERTH 
MUTUAL FIRE INSURANCE Co. (1898), 
29 O. R. 406, 717.—CAN, 


537 iv. ——.}—CUNNINGHAM U. EVANS, 


Sha 1 W. W. 2. 289; 13 Sask. L. R. 
120.—CAN. 


537 v. ——.}—RAYMOND v. THOMAS 
le at B. RR. 101; 55 DL. R. 


537 vi. Gaur Harr Das AD- 
HIKARI 0. HAYAGRIB Das (13870), 6 
B. L. = 371,—IND. 





537 yee Te SIVAYYA 
cagou. i L. R. 24 Mad. 549.—IND 
637 viii. ——-.] — VYDINADIER 


v. 
KRISHNASWAMI IYER (1913), I. L. R. 
36 Mad. 375.—IND. 
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Sect. 1.—Burden of proof: Sub-sect. 2. Sect. 2: 
Sub-sects. 1,2 &3. Sect. 3: Sub-sects. 1 & 2.) 


clearly have justified him in making the charge, 
but it was not shown whether he knew of them 
when he made it :—Held: pltf£. had failed to show 
the absence of reasonable & probable cause 
because the facts of P.’s case showed reasonable 
& probable cause, or because at all events, as pltf. 
did not show the contrary, deft. was to be assumed 
to have known of the other matters. 

The burden of press lies on pltf. to show the 
absence of reasonable & probable cause on the part 
of deft. (ByLEs, J.).—Brooks v. BLAIN (1869), 
39 L. J.C. P. 1, 

Annotation :—Refd. Walker v. S. E. Ry., Smith v. S. E. Ry. 

(1870), 18 W. R. 1032. 

539. -|—In an action for malicious 
prosecution, A. put in evidence the depositions of 
defts.’ witnesses before the magistrate, which were 
such as, if previously known to defts., would have 
given them reasonable cause for entering on the 
proceedings ; but no evidence was given, either 
by defts. or A., to show whether the witnesses had 
previously made these statements to defts. :— 
Held: as it was usual to interrogate witnesses as 
to their evidence before taking such procecdings, 
& as the burden of proof that there was no reason- 
able or probable cause lay upon pltf., it must 
be taken that defts. had reasonable cause for 
prosecuting pltf—WaALKER v. SouTH EASTERN 
Ry. Co., SMITH v. SOUTH HASTERN Ry. Co. (1870), 
L.R.5C, P. 640; 39L.53.C. P. 346; 23L. T.14; 
18 W. R. 1032. 

Annolations :-—Refd. Bradshaw wv. Waterlow (1915), 113 


L. T. 1101. Mentd. Boyle v. Smith (1905), 70 J. P. 115; 
Lambert v. G, E. Ry., [1909] 2 K. B. 776. 


540. .|—ABRATH v. NORTH EASTERN Ry. 
Co., No. 418, ante. 

541. J—It was settled by Abrath v. 
N.E. Ry. Co., No. 418, ante, that it was for pltf. 
to establish a want of reasonable & probable cause 
& malice, & that it lay on him to show that defts. 
had not taken reasonable care to inform them- 
selves of the true facts of the case. It had also 
been settled that the question of reasonable & 
probable cause was for the judge (LINDLEY, L.J.). 
—BRADSHAW v. GOODWIN & Co. (1894), 10 T. L. RK. 
491, C. A, 

542, ——.]—Cox v. ENGLISH, 
AUSTRALIAN BANK, No. 455, ante. 

543. To prove minor questions in same 
connection.|—ABRATH v. NORTH EASTERN Ry. Co., 
No. 418, ante. 

Presumption of absence of reasonable & probable 
cause.|-—See Part IV., Sect. 3, sub-sect. 3, ante. 
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SECT. 2.—ADMISSIBILITY. 
SUB-SECT. 1.—EVIDENCE OF FORMER 
PROCEEDINGS. 
See, generally, EVIDENCE, Vol. XXII., pp. 276 
et seq., Nos. 2631 et seq. 








Maticious PROSECUTION AND PROCEDURE. 


544, Whether admissible.|—CoBp v. CAR (1746), 


cited Bull. N. P., 5th ed., P- 14, 
ae :—Reld. Brooke v. Carpenter (1825), 11 Moore, 
C. P. 59. 


545. ——.]—In an action for arresting a party 
& holding him to bail, without a reasonable or 
probable cause, whatever was admissible in evi- 
dence to defeat the action on which the arrest took 
place is also admissible on the question of the right 
of the party arrested to recover for the injur 
sustained.—HADDAN v. MILLS (1831), 4 C. & P. 
486, N. P. 

546. Depositions—-Whether all should be 
produced.|—In an action fora malicious arrest on 
a charge of felony, it is not necessary for pltf. 
to give in evidence the whole of the proceedings 
before the magistrates——Biaas v. Chay (1834), 
3 Nev. & M. K. B. 464; 2 Nev. &M.M.C. 300; 3 
L. J. K. B. 124. 

547. Of defendant.|—Whcere, in case 
for a malicious charge of felony, pltf. puts in, to 
prove a formal part of his case, deft.’s & another 
person’s depositions before the magistrates, deft. 
has a right to use his own deposition as evidence in 
the cause, but not that of the other deponent. 

I think the rule is this: that the evidence given 
by prosecutor at the trial charged to be malicious is, 
from the necessity of the case, an exception to 
the genera] rule that a party’s own statement is 
not admissible in his own favour (TINDAL, C.J.).— 
JACKSON v. BULL & ALISON (1838), 2 Mood. & R. 
176, N. P.; subsequent proceedings, 2 J. P. 605. 

548. Of others on defendant’s behalf.| 
—JACKSON v. BULL & ALISON, No. 547, ante. 

—-— Secondary evidence.|—See EVIDENCE, 
Vol. XXII., p. 214, No 1870. 

Copy of affidavit to hold to bail.|—WSee 
EVIDENCE, Vol. XXII., p. 255, No. 2390. 

——— Minutes of proceedings.|—See EVIDENCE, 
Vol, XXII., p. 206, No. 2845. 

549. Copy of record of acquittal.}] — An 
allegation in a declaration, for a malicious prosecu- 
tion, that pltf. ‘‘ by a jury of the said county, etc., 
was duly & in a lawful manner acquitted ”’ is 
proved by the production of [a copy of] the record 
by which it appeared that the jury found pltf. 
not guilty, & upon that judgment was entered that 
pltf. should go thereof acquitted.—HUNTER v. 


FRENCH (1744), Willes, 517; 125 EB. R. 1298. 
aneiaton :-—Consd. Willans v. Taylor (1829), 3 Moo. & P 


.|—See EVIDENCH, Vol. XXII., p. 305, 
Nos. 2948, 2949 ; Evidence Act, 1851 (c. 99), s. 13. 
Certificate of clerk of peace.|—See EvI- 
DENCR, Vol. XXII., pp. 305, 306, No. 2957. 

550. ———-.|—-No copy of acquittal need 
be granted by the ct., to found an action for a 
malicious prosecution, except in cage of felony.— 
MORRISON v. KELLY (1762), 1 Wm. Bl. 385; Ot 
EB, R. 217. 

561. ——— Conviction for same conspiracy.|— 
HATHAWAY v. BARRow, No. 597, post. 

See, also, CRIMINAL Law, Vol. XIV., p. 325 
Nos. 3408-3410. 
































«B48 i. To prove minor questions A copy of an indictment certified by perly nonsyuited.—Nours# v. Fosts) 
wm same connection.}—Davia v0. GELI, the Bd officer, though improperly 1861), 21 U. C. Rt. 47,.—CAN. 
(1925) V. L. R. 89; 35 C, L. R. 275; ~ obtaine , is admissible in evidence in : 
31 Argus L. R. 49.—AUS. ao action for malicious prosecution. k. Record with verdict of jury in 
543 ji. ———.}—In an action for —-HEANY v. Lynn (1835), 2 N. B. R. oul fires Mine offered in evidence th: 
malicious prosecution, pltf. is bound (Ber.) 55.—CAN, original record in the suit of deft 
ag pny : ) eeenee that ner was rr ge note pal une Llc o ts 
want of reasonable & probable cause h. Production of information.J—In jury In 2s '8 favour S 
for the prosecution, & that the proceed- an i thereon :—Held : inadmissible.—DAL' 
ings against him were initiated in a cli oe Respect an Sy, LEAMY (1856), 5 C. P, 374.—CAN. 


malicious spirit.—CHurn v. STEWAR' 
(Yuk.) (190%), W.L. R. 569. CAN, ae 


g. Certified copy of indtctment.J— 


charge before a magistrate, upon which 
- Was arrested 


& afterwards dis- 
eee see it heh cgprsagi rt! to 

e ormation, or lay a 
PART V. SECT. 2, SUB-SECT. 1. foundation for secondary evidence 5 
& pitt. having done neither was pro- 


acquittal, }—-BAEOHKLE 


l. Record of 
v. ANDREWs, 15 C. L. T. Ooc. N. 5 
—OAN. 


Part V.—EvIDENCE. 


SUB-SECT. 2.—OBSERVATIONS OF CoURYT IN 
FORMER PROCEEDINGS. 

552. Observations of judge on trial of indict~- 
ment—Not evidence for plaintiff..—In case for 
maliciously indicting pltf., the observations made 
by the judge on the trial of the indictment are not 
evidence for pltf.—BARKER v. ANGELL (1841), 2 
Mood. & R. 371, N. P. 

553. Observations of magistrate when  dis- 
missing charge—To show reasonable & probable 
cause.|—On the trial of an action for a malicious 
prosecution for perjury in making a charge against 
deft. before magistrates, evidence of what the 
magistrates said in the hearing of deft. on disposing 
of the charge is admissible, for the purpose of 
showing the existence of reasonable & probable 
cause,—EDDEN v. THORNILOE (1842), 6 Jur. 265. 

554. Not evidence for plaintiff.)}—-In an 
action for a malicious prosecution & false imprison- 
ment :—Held: (1) pltf. could not give in evidence 
what the magistrate had said on his, pltf.’s, dis- 
charge, as, if unfavourable to pltf., he had no power 
of replying to it; (2) deft. could not give evidence 
of matters collateral to that which was the subject 
of the action, with a view of showing what was 
passing in his mind at the time of his doing the 
act complained of.—WETZLAaR v. ZACHARIAH 
(1867), 16 L. T. 4382, N. P. 

555. Opinion of jury—Not evidence for plain- 
tiff.]|—-In an action for malicious prosecution, the 
opinion of the jury on the former trial not material. 

The present inquiry & the investigation on the 
trial of the indictment are not ad idem. The 
expression of opinion of the former jury, that the 
evidence before them was insufficient, or the 
charge malicious, in no way helps pltf. here ; non 
constat but deft. may now be in a position to adduce 
evidence of reasonable & probable cause, which 
was not laid before the other jury (KEATING, J.).— 
HIBBERD v. CHARLES (1860), 2 F. & F. 126. 

556. Judgment of registrar in bankruptcy—Not 
evidence for plaintiff.}—The ‘full written judg- 
ment ’’ of the registrar whose order refused resp.’s 
petition of sequestration against applt. was rightly 
held to be inadmissible in evidence in an action 
against resp. for having maliciously presented his 
petition. Resp. was bound by the registrar’s 
discretion as to making or refusing the order, not 
by his opinion upon points which he had no 
jurisdiction to determine.—KING v. HENDERSON, 
[1898] A.C. 720; 67 L.J. P. C. 134; 79 L. T. 37; 
47 W.R. 157; 14 T. L. R. 490; 5 Mans. 308, P. C. 


Annotation :-—Mentd. Re Wilson, Ex p. Jones (1916), 85 
L. J. K. B. 1408. 





SUB-SECT. 3.—-EVIDENCE OF PLAINTIFF’S 
CHARACTER, 

557. Whether admissible.|—In an action for 
malicious prosecution, where deft. gives evidence 
of probable cause, a witness may be asked whether 
pltf. was not a man of notoriously bad character.— 
RODRIGUEZ v. TADMIRE (1799), 2 Esp. 720, N. P. 

558. a | —In an action for maliciously 
procuring pitf. to be arrested on a charge of 


557 iii. 





PART V. SECT. 2, SUB-SECT. 3. 

557i. Whether admissible.}—In an 
action for maliciously making a charge 
against an eer, of incompetence 

gross n ce, evidence of good 
conduct in previous employments is 
inadmissible.—Tarr v. SNEWIN (1879), 
5 V. i. R, (L.) 374.—AUS. 

857 ——.|— Fitco »v. MURRAY 
(1876), Temp. Wood 74.—CAN. 339,—CAN. 


.J—Evidence of 
general bad character is not admissible 
in mitigation of damages in actions for 
malicious prosecutiou.— FOWLER v. 
McARTHOUR, 1 J. R, N. 8. 54.—-N.Z. CAN, 


PART V. SECT. 3, SUB-SECT. 1. 


560i. Proof asto one charge su. 
—-WILS0N v. TENNANT (1894), 


511 


larceny, deft. cannot give evidence to show that 
pltf.’s character was suspicious, & that his house 
had been searched on former occasions.—NEWSAM 
v. CARR (1817), 2 Stark. 69, N. P. 
Annotation :—Refd. Scott v. Sampson (1882), 8 Q. B. D. 491. 
559. .}—In an action of slander for 
imputing felony, with a count for maliciously 
charging pltf. with theft before a justice, to which 
deft. pleaded the general issue, & also pleas in 
justification of the slander, averring that the 
charge of felony was true :—Held: evidence of 
general good character was not admissible for pltf. 
a ana v. RICHARDSON (1825), Ry. & M. 305, 





Sect. 3.—SUFFICIENCY OF PROOF. 


SuB-sEcT. 1.—SomEe CHarces ONLy MALicious 
AND WITHOUT REASONABLE AND PROBABLE 
CAUSE. 

560. Proof as to one charge sufficient.} —R. 
v. PROSSER (circa 1770), cited 1 Term Rep. at p. 
533; 99 HW. R. 1237. 

561. -|}—If a pltf. declares that deft. 
maliciously & without probable cause preferred 
an indictment, sctting it forth, the averment is 
proved if some charges in the indictment were 
maliciously & without probable cause preferred, 
although there was good ground for others of the 
charges preferred.—REED v. Tayuor (1812), 4 
Taunt. 616; 128 HK. ht. 472. 

Annotations :—Folid. Palmer v. Birmingham Manufactur- 
ing Co. (1902), 18 T. L. R. 552.) Refd. Drummond v. 
Pigou (1835), 2 Scott, 228; Abrath v. N. E. ly. (1886), 
11 App. Cas. 247. 

562. -|}—In an action for malicious 
prosecution for perjury, where the indictment 
contains two assignments of perjury, if pltf., at 
the trial of the action, confine his case to one of the 
assignments, deft. is not entitled to prove that there 
was reasonable & probable cause for the charge 
contained in the other assignment.—-ELLIs v. 
ABRAHAMS (1846), 8 Q. B. 709; 15L.J.Q. B. 221 ; 
7L.T. 0.8. 82; 10 J. P. 820; 10 Jur. 593; 115 
BE. R. 1089. 

Annotation :—Reid. Abrath v. N. I. Ry. (1886), 11 App. 
Cas. 247. 

563. -|—BoAaLER v. HOLDER, No. 181, ante, 

564, ——.] — Pitf. having been indicted in one 
count with having stolen a number of articles & 
having been acquitted, if there was an absence of 
reasonable & probable cause for the charge as 
regards one or more of the articles, an action for 
malicious prosecution will lie on proof of malice.— 
PALMER v. BIRMINGHAM MANUFACTURING Co. 
(1902), 18 T. L. R. 552. 











SuB-SECT. 2.—TERMINATION OF PROCEEDINGS. 


What amounts to termination.]—See Part IV., 
Sect. 1, sub-sect. 2, ante. 

565. Abandonment of action—Action in sheriff’s 
Court in London—Entry in minute book.j]—In 
an action for maliciously arresting & imprisoning 
pltf. upon a plaint for a debt in the sheriff’s ct. 


1tf.’s PART V. SECT. 3, SUB-SECT. 2, 


m. Dismissal of complaint.}—W44s- 
SON v. TAYLOR (1867), 1 Han. 102.— 
21 W. L. R. 348; 5 D. L. R. 486; ¢ 
} ] Alta. L. R. 333.—CAN,. 


50. RB 
o. Oral evidence of termination. )}— 
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Sect. 3.—Sufficiency of ae : Sub-sect. 2. Sects. 
4,5 &6. Part VI.) 


in London, without reasonable or probable cause, 
it is sufficient to allege & prove that the plaint was 
made ‘at the sheriff’s ct. in London, before J., 
one of the sheriffs,’’ etc. The usual course of that 
ct., upon the abandonment of a suit by pltf., being 
to make an entry in the minute book of ‘‘ with- 
drawn”’ by pltf.’s order, opposite to the entry of 
the plaint :—Held: proof of such entry in the 
minute book was sufficient to prove an allegation, 
that the former suit was ‘‘ wholly ended & 
determined.” —ARUNDELL v. WHITE (1811), 14 
East, 216; 104 E. R. 583. 


Annotations :—Refd. Pierce v. Street (1832), 3 B. & Ad. 397. 
Mentd. Sharpe v. Abbey (1828), 5 Bing. 193. 


566. No statement of claim filed—Within a year 
of issuing writ./—Where a writ has been sued out 
against a party, & no declaration filed within a 
year from the time of suing out the writ, the cause 
is out of ct.; & this is sufficient proof of the ‘‘ end 
& determination’? of the suit, to satisfy the 
averment in a declaration for a malicious arrest.— 
PIERCE v, STREET (1832), 3 B. & Ad. 397; 1 
L. J. K. B. 147: 110 EK. Rt. 142. 

567. Acceptance of debt & costs.|—(1) Where, 
in a case for a malicious arrest, the declaration 
alleges certain facts ‘‘ whereupon & whereby the 
suit was ended & determined,’ pltf. cannot show 
any other determination of the suit than the mode 
stated. 

(2) The acceptance of the debt & costs in satis- 
faction of the action, under a judge’s order or a 
rule of reference, is a sufficient determination of 
a suit.—CoOMBE v. CAPRON (1834), 1 Mood. & RK. 
398, N. P. 

568. Rule to discontinue—Proof of payment of 
costs..— WATKINS v. LEE. No. 141, ante. 

569. Writ of extent—Writ discharged by court.| 
—The writ of extent is the grievance: & all that 
the rule of law, in cases of malicious prosecution, 
requires is that the writ of extent should be traced 
to its close; & that is done by showing it dis- 
charged by the ct., though upon an arrangement 
& by consent (LORD DENMAN, C.J.).—CRaAIG v. 
HASELL (1843), 4 Q. B. 481; 3 Gal. & Dav. 209; 
12 L. J. Q. B. 181; 7 Jur. 368; 114 E. R. 980. 


GUNN v. Cox (1879), 35. C. R. 296.— 
CAN. 1037; 20D. L. 


p. Necessity for formal record of ac- Cas. 391.—CAN. 


guittal.}-—-BACKSTROM v. BEcK (1884), 
5 R. & G. 538.—CAN. 

q. —.J—McCaNnn 1. VPRENEVEAU 
(1886), 10 O. R. 573.—CAN. 

r. —~.]—HEWITT v. CANE (1894), 
26 O. R. 133.—CAN. 


t. Abandonment on one chargc—Evi- 
dence of acquittul on another.}—The 
abandonment of one charge & un- 
contradicted evidence of an acquittal 
on the other, is sufficient evidence of 
the termination of the proceed 8 to 
enable an action to be brought.— 
SEARY v. SAXTON (1895), 28 N.S. R. 
278.—CAN, 


a, Discharge from custody—Under 
habeas corpus order.j—In an action for 
malicious prosecution, a statement in 
the declaration that pltf. was discharged ig 
trom custody under a habeas corpus 
order, whereby the prosecution was 
determined, is not a sufficient allegation 
of the determination of the prosecution. 
—McKINNON v. MCLAUGHLIN CaR- 
RIAGE Co. (1904), 37 N. B. R. 3.~—-CAN. 


b. Withdrawal of prosecution—Com- 
promise. }—COCKBURN v. KETTLE (1913), 
28 O. L. R. 407; 4 0. W. N. 1161; 
12 D. L. R. 512.-—CAN, 


Cc, ——.]}—-TAMBLKN », 


solr., 


the 


wishi 
is evidence 





8. AF, 


WESTCOTY 


(1914), 30 W. L. R. 542; 7 W. WwW 
R.131 ; 


PART V. SECT. 4. 


would not have been fully disclosed to 
solr.—PRENTISS v. 
LOGGING Co, (1911), 18 W. L. R. 340 ; 
16 B. C, R. 289.—CAN 
d. Improper motive.}—Any motive 
for a prosecution, other than that of 
to bee guilty party to justice, 
of malice. — ALWARD v1, 
SHARP (1868), 1 Han. 286.—CAN., 
-}-—In an action for damages 
for malicious arrest & 
any wantouness or ifidirect motive 
for causing the arrest, such as ar- 
resting a person criminal] 
where only a civil action lies for the 
debt, in order to “ hurry him up ” in 
the payment, is evidence of niati — 
CARNE v. Howse (1898), 15 8. C. 232.— 


PART V. 
{. Advice given 


MALICIOUS PROSECUTION AND PROCEDURE. 


570. Particular mode of determination averred 
—Proof restricted to that mode.|—-CoMBE v. 
CaPRON, No. 567, ante. 


SEcT. 4.—MALICE. 

Malice, see Part IV., Sect. 2, ante. 

571. Rebuttal of malice—Defendant acting on 
legal advice.|—In an action for a malicious 
prosecution, it is no answer that deft. was 
encouraged in what he did by the opinion of 
counsel if the statement of facts were incorrect 
or the opinion ill founded. HEWLETT v. CRUCHLEY 
(1813), 5 Taunt. 277; 128 E. R. 696. 

572. .|}—Pitf. who, acting under 
what he conceives to be sound advice, takes deft. 
in execution, after he has taken the deft.’s bail in 
execution, is not liable to an action for maliciously 
arresting deft. although, previous to the arrest, 
he had notice from deft. that his proceeding was 
illegal. Snow v. ALLEN (1816), 1 Stark. 502, N. P. 

573. .|--Qu.: if counsel’s opinion is 
sufficient to rebut malice in an indictment for a 
conspiracy.— BROWN v. HickNotTr (1847), 8 L. T. 
O. S. 345. 

574. .|—It is idle to suggest that in 
the proceedings taken defts. were actuated by 
malice, or that there was an absence of reasonable 
& probable cause, if counsel’s advice was taken & 
acted upon (LORD RussELL, C.J.).—BOSTOCK v. 
RAMSEY URBAN District CoUNCIL (1899), 63 
J.P.728; 16T.L. BR. 18. 

575. Examination in chief of defendant — 
Question as to ulterior motive.]|——Qu. : whether in 
case for malicious prosecution deft. can be asked 
in chief whether he had any other motive in view 
than to further the ends of justice.—HARDWICK v. 
COLEMAN (1859), 1 F. & F. 631. 




















SECT. 5..-REASONABLE AND PROBABLE 
CAUSE. 
576. Collateral matters.]—WETZLAR v. ZACHA- 
RIAH, No. 554, ante. 


Whether adinissible.j—Deft. tendered 
evidence that a detective officer, to 
whom he stated the facts, gave him 
certain advice :—JlHicid; the evidence 
having been tendered to show the 


R. 
23 Can. Crim. 


B74, Rebull of malice~Defndant Saige yay, Tawanante prea 
acting on legal advice.|\—In an action for MocCarrrREy v. HII. (1903 , 3 & FR. 
malicious prosecution where there is NS. W. 303: 20 N.S. W. ae N. 106. 
an improper motive, no advice from a ays, : : 
uals upon Pisa eo Face in 
urtherance of that motive, will protect . Pr o ainttf’ “uilt—To 
them; or, in another view, tho facts aie ee eee of Manabi fs 


probable cause.j\—Though a deft. in 
an action for malicious prosecution is 
not bound to prove pltf.’s guilt as 
. charged in the criminal DEoceea re 

still he is at liberty to do so if it be 
necessary to establish reasonable & 
probablo cause.—WaTT wv. CLARK 
(1889), 18 O. R. 602.—CAN. 


h. Hearsay_ evidence—Whether ad- 
missibic.] — Hearsay evidence com- 
municated to ' deft. is admissible as 
showing reasonable & probable cause.— 
SMITH v. JOBSON (1886), 7 N. S..W. 
ee 176; 2N. 8S. W. W. N. 95.— 


ANDERSON 


prosecution, 


for theft 


BERNARD v. Covu- 


k, —— —~.}—BER 
TELLIER (1880), 45 U. C. R. 453.— 
CAN. 
SECT. 5, to suffictent evi- 


1. What amounts 
by delective-—-  dence—Bill ignored by grand jury.}— 


Parr VI.—Maticiovus ProcuREMENT oF IssuE oF SEARCH WARRANT. 


Srcr. 6.—COMPETENCY OF WITNESSES. 


577. Grand jJuror—lIdentification of prosecutor.] 
—SYKES v. DUNBAR ( eel 1 Camp. 202, n., N. P. 
Annotations :—Refd. P M‘Namara eee 1 Camp. 

199; Willans v. Taylor. Cieza) 3 Moo. & P. 3 

578. Counsel for prosecution—To prove altera- 
tion of book during prosecution.|—The rule as to 
privileged communications between counsel or 
attorney & client does not extend to facts of which 
the counsel or attorney of themselves obtain know- 
ledge in the course of trial. 

Counsel attended before a magistrate on behalf 
of a person charged with embezzlement, & a book 
was produced by the prosecutor in which it was the 
duty of the person charged to have entered a sum 
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of money received by him, & there was no such 
entry. On a second examination, the book was 
again produced when the entry was found. The 
party charged having brought an action for a 
malicious prosecution :—Held: the counsel might 
give evidence as to whether the entry was in 
the book at the time of the first examination, 
since the state of the book was not information 
communicated to him by his client, but knowledge 
which he acquired by his own observation.— 
BROowN v. Foster (1857), 1 H. & N. 736; 26 
L. J. Ex. 249; 28 L. T. 0.8. 274; 21 5. P. 214; 
3 Jur. N.S.245; 5 W. R. 292; 156 BE. R. 1397. 


Annotations :—Mentd. sional B v. Lyell (1883), 23 Ch. D. 
387: Tournier v. povone rovincial & Union Bank of 
Engiand, [1924] 1 K. 


Part Vl.—Malicious Procurement of Issue of Search 
Warrant. 


579. Right of action for..—The execution of a 
legal warrant is not a trespass; the party injured 
must bring his action upon the grounds of bad 
motives (LORD MANSFIELD).-—COOPER v. BOOTH 
(1785), 3 Esp. 135; 4 Doug. K. B. 339; 99 H.R. 

11; sub nom. Boot v. CoopER, cited in 1 Term 
Rep. at p. 535. 


Annotation :—Mentd. R. v. Watts (1830), 1 B. & Ad. 166. 


580. .|—ELSEE v. SMITH, No. 5, ante. 

581. -|— Declaration stated that deft. 
maliciously & without reasonable or probable 
cause, charged pltf. before a magistrate with 
having stolen goods on his premises, & upon such 
charge obtained a search warrant & maliciously 
& without reasonable or probable cause, caused & 
procured his dwelling-house to be searched & 
rummaged for the said goods, & the door of the 
house to be broken, etc. Upon general demurrer : 








MoCREARY v. BETTIS (1864), 14 C. P. 
—CAN. 


(1870), 2 N. W. pt. 
os b. 








-J—The fact that pltf. 


—Held: looking at the whole declaration, what 
followed the making of the charge & obtaining 
the warrant, was attributable to that charge & 
done under the warrant & was therefore the subject- 
matter of an action upon the case, &, although 
it might be bad on special demurrer for informality 
in not alleging more particularly that it was done 
under the warrant, it was no misjoinder of case & 


trespass.—HENSWORTH v. FOWKES (1833), 4 
B. & Ad. 449; 1 Nev. & M. K. B. 321 5 1 Nev. & 
M.M.C. 79 ; 110 B. R.52 24; sub nom. HANSWORTH 


v. FowKEs, 2 L. J. K. B. 72 


Annovations :—Mentd. Weeton v. Woodcock AESOe) 7 Dowl. 
853; Lear v. Caldecott (1843), 7 Jur. 


Issue.of warrant a defence i action.|—See 
CRIMINAL Law, Vol. XV., pp. 850, 851, No. 
9342, 9343. 


Essentials to action.|—See Part IV., ante. 


without express malice, but without 
reasonable probable cause, obtains 


2, 88.—IND. 


——.J—RIcE v. SAUNDERS (1876), 
26 C ie P, 27.~——-CAN. 


———.]—-CRANDALL v. CRANDALL 

(1880), 30 C. a shel —CAN. 
0. ——.]}DENNISON  »¥. cae ey 
geile Ry. Co. (1903), 36 N. B. R. 


——.]}— DoMVI v. 


p. GLEESON, 
Cass. Dig. 2nd ed. 343.—CAN, 

1 aan vw. CiraRgk, 21 
C. T. 24.—CAN 

———. }} —PRE v. ANDERSON 

Logie Co. (oli. 1 16 B. C. R. 289. 

t. ——,]}—NICHOLSON v. 
gta WATER-RACE Co., LTD. SreLD. 
31 N. Z. li. R. 65.—N. Z. 


iction Bh criminal 
RaM HOOLA8SEE 


Conv 
iit. ]--GUNGA 


J.—VOL, XXXITI. 


has been convicted by a competent ct., 

although he may subsequently have 
been acquitted on appeal, is evidence, 
is unrebutted, of the strongest possible 
character against pitf.’s necessary plea 
of want of reasonable & probable 
cause.—J ADUBAR SINGH v. SHEO SARAN 
ahi (1898), I. L. R. 21 All. 26.— 


PART VI. 


0. What action lies—For malicious 
prosecution.}—An action for malicious 
prosecution will lie for issuing a search 
warrant without reasonable & probable 
rege aan Pacey vw. NICHOL (1885), 9 


oi 347.—CAN. 
——-.}+-FORREST v. GRIFFIN 
(1931), 42 42 N. L. R. 156.—S. AF. 
e. —_-.J— A person who 





from a justice a search warrant over 
another oreo 8 pene commits an 
actionable ont. & is liable to an 
action for yes cious prosecution.— 
ey v. CRAWFORD see 2N. Z. 
L. R. 407 (8. C.).—N. 
f. When action on ]—In an 
action for malicious prosecution if the 
rosecutor has had a search warrant 
B sued & executed in order to obtain 
evidence in support of his charge, pltt., 
in a subsequent action for malicious 
prosecution, will have a right to have 
that considered in ravation of 
damages in the event of his getting a 
verdict in the action; but, if he fails, 
he can have no separate cause of action 
pees on the issue or execution of the 
earch warrant.—RENTON v. GALLA- 
CHER Bn 19 Man. L. R. 478; 14 
W. L. e .—CAN., 


LL 


442 


Sect. 4.—Mandamus: Sub-sect. 1, C. (b) & (c).] 


Dowl. 509; Woll. 111; 10 L. J. M. C. 79; 5 


J.P. 210. 
Anne aon :—Apld. R. v. Oxfordshire JJ. (1843), 4 Q. B. 


1518. .|—At the sessions an objection was 
raised by the Bench to the right of applts. to be 
heard, & they accordingly refused to hear the 
appeal. Upon a motion for a mandamus to compel 
the justices to hear the appeal, resps. showed cause, 
but the rule was made absolute, & applts. succeeded 
at the sessions.—R. v. MIDDLESEX JJ. (1851), 17 
L, T. 0.8. 83; 15 J. P. 355; 15 Jur, 907. 
Annotation :—Mentd. R. v. Ingham (1852), 17 Q. B. 884. 

1514. —— Decision on another case on similar 
facts—-Agreement to abide by decision in such 
similar. case—Disobedience to order of justices in 
first case.|—-Where the father & son were removed 
from A to B by two several orders of removal, & 
the parish officers of A. & B. agreed that the 
settlement of the son should follow that of the 
father, without the expense of a separate appeal ; 
in consequence of which an appeal was only 
entered against the order removing the father; & 
after the sessions had determined that the father 
was settled in A. & had quashed that order, A. 
refused to take back the son; this ct. granted a 
mandamus to the sessions to receive & determine 
the appeal against the order removing the son, 
though at a subsequent sessions to that holden 
next after the order of removal made; the appeal 
being directed to be entered nunc pro tune with 
proper continuances. 

The sessions are bound to receive an appeal 
presented at any time during the next sessions 
after the order of removal made.—R. v. WILTSHIRE 
JJ. (1801), 1 Hast, 683; 102 BE. R. 264. 

1515. ——— Objection to time of entering.|— 
R. v. SURREY JJ., No. 1038, ante. 

1516. ——— On ground of absence of notice— 
Usual practice of sessions to allow appeals without 
notice.|—Poor Relief Act, 1744 (c. 39), s. 4, does 
not make it imperative on the justices to hear & 
determine an appeal at the sessions next following 
the publication of the rate, but they may adjourn 
it to the next sessions. Where arate was published 
on Sept. 16, & the appeal was entered at the 
Michaelmas Sessions, but deft. did not give notice 
of his intentions to try his appeal at those sessions, 
& the justices adjourned it as a matter of course to 
the Epiphany Sessions, according to the usual 
practice, & applt. gave notice of her intention to try 
his appeal at the Epiphany Sessions, when the 
Justices refused to hear it, on the ground that it 
ought to have been heard & determined at the 
preceeding sessions, this ct. granted a mandamus 





to compel them to hear the appeal.—R. v. Wnts . 


JJ. (1828), 8 B. & C. 380; 2 Man. & Ry. K. B. 401 ; 

1 Man. & Ry. M. C. 438; 6L. T. O. 8S. M. C. 97; 
108 E. R. 1084. 

Annotations :—Apld. R. v. Poole Recorder (1837), 1 J. P. 

4. Expld. R. v. Eyre (1857), 7 E. & B. 609. R. 

s Surrey oo (isis), ° Doe RL 35 RSs ct i. 

(380),60.8:D.100. 


1517. -—— On objection that appeal out of time.] 
—R. v. SurroLk JJ., No. 1044, ante. 

1518. —— Error in entry of appeal.|—R. v. 
BUCKINGHAMSHIRE JJ., No. 1086, ante. 

1519. Refusal to hear evidence.]—-Where it 
appeared by affidavit that on an appeal against 
an order of removal applts. offered evidence to 
show that no complaint had been made before the 
removing justices, an objection taken in their 
grounds of appeal, but that the sessions refused to 
hear the evidence on the ground that the recital 


MAGISTRATES. 


of the complaint in the order was sufficient, the 
ct. granted a mandamus to compel the sessions to 
enter continuances & hear the appeal. 

There was a refusal to entertain the question. 
If not, it may be so returned ; at all events there 
is cnough to induce us to call upon the justices to 
make a return (LoRD DENMAN, C.J.).—R. 2. 
Sussex JJ. (1844), 1 New Sess. Cas. 438; 9 J. P. 
103. 


1520. -|—Where, on the trial of an appeal 
against an order of removal, applts. produced a 
former order between the same parties, which had 
been quashed generally, &resps. tendered evidence of 
the circumstances under which it had been quashed, 
namely that they had abandoned it on account of 
some defect in form, without going to the sessions : 
—RHeld: the sessions were bound to receive such 
evidence & having refused a mandamus issued to 
compel them to hear.—R. v. FLINTsHIRE JJ. 
(1844), 1 New Sess. Cas. 288; 13 L. J. M. C. 163 ; 
3L. T. 0.8. 207; 9/5. P. 13853; 8 Jur. 929. 

1521. .]—Where the sessions refuse to hear 
evidence offered by applts. to show that no com- 
plaint of chargeability had been made, on the 
ground that it was sufficient to recite such notice 
in the order of removal, the ct. will grant a 
mandamus to enter continuances & hear the appeal. 
—R. v. Kast Sussex JJ. (1844), 1 New Mag. Cas. 
167 ; subsequent proceedings (1845), 5 L. T. O. S. 
241. 

1522. .|—An order of justices takes effect 
from the moment when it is signed by them, & it 
is competent for a party disputing such order to 
show that it was in fact signed at a period different 
from the date apparent; on its face. Where, 
therefore, an application for an order of affiliation 
against A. was heard on June 24, & A. was then 
declared to be the putative father, & on June 27 he 
was served with the order bearing date June 24, 
& within 24 hours of his being so served he gave 
notice of appeal, & on his applying at the next 
sessions to enter his appeal, was refused, on the 
ground that he was too late, the order purporting 
to have been made on June 24, whereupon he 
expressed himself ready to prove that the order was 
not signed until June 27, but which evidence the 
justice refused to hear:—Held: they ought to 
have heard such evidence, & a mandamus was 
directed to them to enter continuances & hear the 
ye rae v. FLINTSHIRE JJ. (1846), 3 Dow. 
& L. 537; 1 New Mag. Cas. 460; 2 New Sess. Cas. 
236; 15L.3.M.C.50; 6L. T. 0,8. 376 ; sub nom. 
R. v. FLINTSHIRE JJ., Ax p. RODEN, 10 J. P. 342 ; 
sub nom. R. v. FIINTSHIRE JJ., RODEN v JONES, 
10 Jur. 475. 


Annotations :—Consd. R. v. Huntingdonshire JJ. (1850), 
TO M. & P. 78. Refd. Ex p. Johnson (1863), 3 KB. & 8. 


1528. Refusal to hear respondent — Highway — 
board dissolved.|—-On Mar. 25, 1883, the date of the 
dissolution of a highway district under Highway 
Act, 1862 (c. 61), 8s. 39, an appeal to quarter sessions, 
was pending against an order of justices in petty 
sessions, by which applt had been ordered to pay 
to the district highway board a sum of money for 
“‘ extraordinary expenses,” incurred by the board 
in repairing damage caused to the highways by 
‘‘excessive weight & extraordinary traffic,’ in 
the constant passing over the same of a traction 
engine & carriages belonging to appit. When the 
appeal came on to be heard, Apr. 4, the ct. of 
quarter sessions declined to hear counsel for resp. 
board, on the ground that, the highway district 
being dissolved, the board had ceased to exist & 
could not therefore appear or be heard by counsel 
as resps. in the appeal; &, treating the appeal as 
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MALIcious PROSECUTION AND PROCEDURE. 


Part VIl.—Pleading and Practice. 


Sect. 1.—IN GENERAL. 


682. Joinder of parties — Husband & wife.|— 
Husband & wife may join in an action of con- 
spiracy for malicious prosecution against them 
both; or the husband may have it alone; for 
though it is for a tort, yet it is grounded on one 
entire record.—DALBY v. DORTHALL (1639), Cro. 
Car. 553; 79 KH. R. 1076. 

583. Invalid plea of judgment recovered—When 
causes of action distinct—False imprisonment & 
malicious prosecution.|—To an action for a4 
malicious prosecution on a charge of felony, 
without any reasonable or probable cause, whereby 
deft. had falsely, etc., caused pltf. to be imprisoned 
& indicted & tried on the charge; deft. pleaded 
that, before this action, pltf. had brought an action 
of trespass against deft. for assault & false imprison- 
ment upon a false assertion, that pltf had com- 
mitted felony, to which action deft. had pleaded, 
first not guilty ; & secondly, a plea justifying such 
assertion as true; & that, thereupon, deft. com- 
mitted the supposed trespass, by giving pltf. into 
the custody of a police officer; to which pleas 
pitf. had replied, by joining issue on the first, & 
by replying de injuria to the second, etc.; that 
that cause was tried before a judge & jury; & 
that the judge then directed the jury to take into 
‘their consideration, whether deft. had accused 
pit with having committed the felony, & whether 

e had made the charge falsely, etc., & without 
any probable, etc., cause, & whether he had so 
falsely & maliciously, etc., committed the grievances 
complained of in this action ; that the jury found 
a verdict for pitf., & assessed the damages at £125, 
for which judgment was signed. The plea then 
proceeded to state, that the several imprisonments 
in this action are the same as those in the former 
action; & that all the grievances in this action 
were directed by the judge to be taken into 
consideration by the jury in the first action; & 
that they were taken into their consideration; & 
that they are the same damages in respect of which 
& on occasion whereof the damages were given by 
the jury in the first action :—Held: the causes of 
action were perfectly distinct & different, & the 
plea was bad.—GuEST v. WARREN (1854), 9 Exch. 
379; 2C.L. R. 979; 238 L. J. Ex. 121; 18 Jur. 
1383; 2 W. R. 159; 156 E. R. 161. 

584. Particulars—By defendant—Reasonable & 
probable cause.|—In an action for malicious 
pre uets where deft. pleads reasonable & pro- 

able cause, the ct. will refuse to order particulars 
of the facts upon which he relies unless special 
circumstances are shown why particulars should 
be ordered.—_ RoBEerts v. OWEN (1890), 54 J. P. 
295; 6T.L. R. 172, D.C. 

Annotation :—Folld, Weinberger v. Inglis, [1918] 1 Ch. 133. 

585, -}— There are cases in 
which particulars addressed to the state of a 
person’s mind are ordered as a matter of course, 








PART VII. SECT, 1. 


g. Particulars — By _ plaintiff.) — 
COUSINS v. CANADIAN NORTHERN Ry. 
Co. (1908), 18 Man. L. R. 320; 9 
W.L. R. 308.—-CAN, 


h. Trial by fu In special cir- 
cumstances.]— Special circumstances 
must be shown in order to have an 
action for malicious prosecution tried 


by a jury—Harvizt vv. § 
(1898), 9 Man. L. R. 313.—CAN, oo 


truth of one. 
1. No 


k. Several charges—Proof of un- 
MORAN v. Lyons (1878), 
4V.L. R. (L.) 379.—AUS. 
probable cause shown-——-Ob- 
jection not taken at trial—No 
for nonautt.}—JoNES v. DUFF 
6 U. C. R. 143.—CAN. 

m. Defence — Must 
rae v. DUNN (1851), 1 C. P. 204.— 


ANDERSON v. DOWNS 


n. —— ——..} 8 
. (1853), 11 U, 0. R. 99.—OAN, 


eg., in an action for malicious prosecution, 
particulars going to the question whether deft. had 
reasonable & probable cause for what he did 
(CoLtins, L.J.).—ALMAN v. OppPERT, [1901] 2 
K. B. 576; 70L. J. K. B. 745; 84 L. T. 828; 17 
T, L. R. 620; 45 Sol. Jo. 615; 8 Mans, 316, C. A. 
Annotation :—N.F. Weinberger v. Inglis, [1918] 1 Ch. 133. 

586. .}—In actions for malicious 
prosecution, where deft. confines himself to 
traversing pltf.’s negative allegation of want of 
reasonable & probable cause, & where no claim is 
joined for false imprisonment; in which case an 
onus is thrown on deft., it has not been the practice 
to order particulars from deft. (AsTBURY, J.).— 
WEINBERGER v. INGLIS, [1918] 1 Ch. 183; 87 
L. J. Ch. 148; 118 L. T. 208; 34 T. L. R. 104; 
62 Sol. Jo. 160. 

587. Service of writ out of jurisdiction—R. S. C., 
Ord. 11, r. 1.) —Plt£. sought to serve one deft., an 
Irish co. out of the jurisdiction, with a writ in 
an action for malicious prosecution. The other 
deft., the co.’s manager, had been served within 
the jurisdiction :—Held: (1) above rule applied 
to actions of tort; (2) the Irish co. were a 
proper party to the action.—Crort v. KING, 
[1893] 1 Q. B. 419, 62 L. J. Q. B. 242; 68 L. T. 
296; 41 W. R. 3894; 37 Sol. Jo. 252; 5 R. 222, 
D.C. 

Annotation :—As to (1) Consd. Williams v, Cartwright, (1895} 

1 Q. B. 142. 











588. Trial by jury — Issue raised on counter- 
claim in Chancery Division—R. S. C., Ord. 36.]— 
In above Ord. r. 2, which gives pltf. in certain 
actions a right to a trial by jury, the word ‘“ pltf.’’ 
does not include deft. seeking relief by way of 
counterclaim, & the word ‘action’’ does not 
include a counterclaim. Where, therefore, in an 
action in the Ch. Div. for specific performance of 
an agreement deft. counterclaims for libel & 
malicious prosecution, deft. has no right under 
above Ord. r. 2, to have the counterclaim tried with 
a jury ; but the ct. can, & in a proper case ought to, 
under r. 7, direct the issues raised by the counter- 
claim to the tried with a jury.——-KINNAIRD (LORD) 
v. FIELD, [1905] 2 Ch. 361; 74 L. J. Ch. 692; 93 
L. T. 190; 54 W. R. 85; 21 T. L. R. 682; 49 


Sol. Jo. 670, 0. A. 
Annotation :-—Expld. R. v. Westminster Assmt. Com., 


Ez p. London & Provincial Victuallers, R. v. Islington 
ao coms Ez'p. Royal Agricultural Hall Co., [1917] 
Interrogatories.|—-See Discovery, Vol. XVIII., 


pp. 211 et seq. 


Sucr. 2.—STATEMENT OF CLAIM. 

589. General rule.}—-In an action for a 
malicious prosecution of an indictment for perjury, 
it is necessary to state in the declaration every 
allegation proper to support the action; namely, 


0. ——— Must not be embarrassing.) 
—ROGERS v. CLARK (1900), 20 C. Le 
419; 13 Man. L. R. 189.—CAN. 


p. Demurrer.}—-Roacn v. HICKEY 
ground (1857), 4 Nfld. L. R. 162.—NFLD, 
: PART VIL SECT. 2. 
be certain.) — 5891. General rule.}—In an action 


for nel onsly plying without reason- 
able cause to and under the Real 
Property Act, actual damage sustained 
must be alleged in the declaration.— 


Part VII.—PLEADING AND PRACTICE. 


that deft. falsely, maliciously, & without any 
reasonable or probable cause, caused deft. to be 
indicted, & to state the trial & acquittal.— 
CARNAN v. TRUMAN (1788), 1 Bro. Parl. Cas. 101; 
LE. R. 444, H. 1. 

590. Absence of reasonable & probable cause— 
Whether must be stated specifically.|—JoneEs v. 
GrvIn, No. 25, ante. 

591. Laying of information—Necessity for proof 
where stated.|—In a declaration for a malicious 
prosecution, it is not necessary to state that there 
was an information. It is sufficient to state that 
deft. procured a warrant to be issued; but if the 
declaration state that deft. made information on 
oath, & that upon that information the magistrate 
granted the warrant, the information must be 
proved in the regular way, & a recital of it in the 
warrant is not sufficient.—GREGORY v., DERBY 
(1889), 8 C. & P. 749. 

592. Procurement of issue of warrant.] 
GREGORY v. DERBY, No. 591, ante. 

593. Particulars of falsehood— Averment of 
“** falsely inducing judge to grant order for arrest.’*] 
—Declaration alleged that deft., not having any 
reasonable or probable cause of action against 
pltf., or for causing him to be arrested, etc., wrong- 
fully, falsely, maliciously & vexatiously procured 
a judge’s order for the arrest of pitf. under Judg- 
ments Act, 1838 (c. 110), s. 3, & caused him to be 
arrested on a capias issued thereupon, etc. :— 
Held: bad on special demurrer, for not showing 
the false charges or statement by which the judge 
was induced to make the order.—BRYANT v. 
BoOBBETT (1847), 10 L. T. O. S. 208; 11 Jur. 1021. 

594. Averment that proceedings instituted by 
defendant.|—-BARBER v. LESITER, No. 47, ante. 

595. Res geste — Evidence of res geste.) — 
ADERIS v, THRIGLEY (1876), Bitt. Prac. Cas. 136; 
2 Char. Cham. Cas. 43. 

That prosecution ended.}— See Nos. 3, 25, 47, 114, 
182, 140, 144, 162, ante. 

Malicious motive.]|—-See Nos. 86, 220, ante. 

596. Variance between declaration & record— 
Surplusage.|—In an action for maliciously, etc., 
arresting & holding pltf. to bail, in which the 
declaration, in setting out the judgment by default 
in the former action, stated that ‘“‘ it was thereupon 
considered that the then pltfs. should take nothing 


LACHAUME v BROUGHTON ae 3 
S.R.N.S. W. 475; 20 N.S. W. W.N. 
161.—-AUS. 

590i. Absence of reasonable c& 
aia a cause—SV hether must be stated 
specifically.}—-DENHAM _ ¥. Ripoutr 
(1842), 6 O. 8. 193.—CAN. 


—Judgme t 


1 
CRAWFORD _ v. 


1.4 
4U.C 








Procurement of issue of warrant e. 
need not be set out.}— 
STENNETYT (1839), 2 
Ont. Dig. 4079, 4080.—CAN. 

fiidavit to arrest need not be 
set “ }_--BEAMER v. DARLING (1848), 
. R. 211.—CAN. 
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by their writ, but that they & their pledges to 
prosecute should be in mercy,’”’ etc.; it is no 
material variance if the record produced in evi- 
dence have not the words & their pledges to 
prosecute, but only have an etc., for these words 
may be rejected as surplusage, the substance of 
the allegation being the discontinuance of the 
former suit.—JUDGE v. MORGAN (1811), 13 Hast, 


547; 104 E. R. 4838. 
Annotations :—Refd. Dra 
Mentd. Drummond v. 


er v. Garratt (1823), 2 ee & C, 2. 


ou (1335), 2 Scott, 228 


SrcT. 3.—DAMAGES AND COSTS. 

Damage as essential to cause of action, see 
Part IV., Sect. 4, ante. 

597. Damages-—What may be recovered—Costs 
already ordered to be paid.|—(1) If B. & C. are 
convicted of a conspiracy, on the prosecution of 
A., the conviction is not admissible evidence in an 
action afterwards brought against them by A. for 
the same conspiracy. 

(2) In an action for malfeasance, whereby pltf. 
incurred costs in judicial proceedings, if there is 
an order of another ct. for deft. to pay the costs of 
these proceedings to pltf., he can neither recover, 
as special damage, the sum at which they are taxed, 
nor the extra costs as between himself & his 


attorney.— HATHAWAY v. Barrow (1807), 1 

Camp. 151, N. P. 

Annotations ;— Aa to (1), Retd. Blakemore »v. SE Satine 
in the KHatate 


Canal Co. (1835) ale iB: 

1911} P. 108. yr to Cee Jenkins v. Biddulph (sz), 
12 Moore, C. P. 390. Generally, Mentd. Hodges v. Litch- 
field (1838), 1 Scott, 443. 


598, —-— Extra costs.]— HATHAWAY uv. 
Barrow, No. 597, ante. 








No. 306, ante. 
60 





.}—SINCLAIR v, ELDRED, 


. ——.|—In an action for a 
malicious arrest, pitf. cannot recover damages for 
the extra costs——-WEBBER v. NICHOLAS (1826), 


Ry. & M. 419, N. P. 
ee ee :-—-Refd. Doe d. Drax v. Filliter (1843), 11 M. & W. 


601. Se an action for a 
vexatious & excessive distress, pltf. having received 
the taxed costs of his replevin on the distress, was 




















are an action for arrest 
under a judge’s order :—-Held: not 
necessary to allege in the declaration 
that the action in which the arrest 
took place was at an end, or that pltf. 
had been discharged & th e order sot 
asido,—EAKINS v. CHRISTOPHER (1868), 
18 C. P. 532.—CAN. 


590 ii. ——-. ])— OWE PuR- 5941. Averment that  mnroceedings 

CELL (1858), 1 11 U. C. R. 390, —CAN. inetituted by defendant.}—In an action ‘as alia br aa aoa .]— ASHFORD 
590 iti. ——— -§ ———.] — Fis v. jor he Danes rae mn cea C, AN on (1 » 7 UC. R. 547.—~ 

s sufficien Oo aver a e 
eee ps ll aie as = iy he ooo a gaia e that Mtl aA M cao Cline insaye 19 " 
ad no reason eve p 18 caRO v YN : 

NEDY (1869), 28 U. C. R. 301.—CAN. = made, etc.—McINTOSH v. DEMERAY  487.—CAN., 

590 v. .J— Action for (1849), 5 U. C. R. 343.—CAN, 


damages against aolrs. for, as alleged 
in the atetement of claim, ‘‘ wrongfully 


t. Variation between declaration 


—MaNS a LEPEL (1910), 


he SS 
& 278, C.161.—8.A 


& unlawfull sane Bn cpeecchione ecord. |—PRENTICE t. HAMILTON (1831), k. Must disclose cause of action.) 
or retainer,” iss we Ba f summons 2 = 8. ae —CAN. Ton v. MacauLay (1897), 6 
against pitt. pis 7 nelther malice —CARR v. PROUDFOOT (1840), B.C. R. 495.—CAN. 
& want of reasonable & robable 1 Ont. Di Dig. 664 Radha nnn aie L 1— Nave 
cause, nor special damage, both o — UNROE 0 ; 
sapriribe are Mca Bet pan an 39 U. C. R. 78.—CAN. A w Jeon, re (1922), 1 cL R. "9 ‘Cale: 
action, were  suiicien e. 0. Termination of sui i rie 
MoM ICH (1892), 22 S, Joinder of action for tr 8. 

On Ti _%,, MoMonmicd (189%) v., BURNSIDE (1837), 5 0. —Under sicing “Bench act, 1005, 

0 vi. ————.]— BRODIE v. YOUNG Where one of two counts °% r may sue In the 
aes, 13 Dunl. (Ct. of Sess.) 737; wat bad for not alleging the sult. to re action bot. both Bre cr 

Jur. ae be at an end, nor showing how it (i906) a wT RL: 16 Man 
5011, Laying of information — ended, & pltf. obtained a general $1908), Z 

oda Ae or D hiuot where stated. verdict :—Held : on motion te arrest 
HEND ys a (1853), 1 judgment, that such omission was not ry age.)~- JONES v. GoRE 
Dun. “Gt. OL Bess.) 292; 25 Sc, Gur by verd erdict.— MANNING v. RORSTN asia), 3 WL. B: 780: 3 W. W. R. 
188 ; 2 Stuart, 159. ’ scor. 1884), C. P. 89.—CAN, L. R. 868.—CAN, 


LL2 
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Sect. 3.— Damages and costs.] 


held not entitled to recover, as damages, the 
extra costs occasioned to him by the replevin.— 
GRACE v. MORGAN (1886), 2 Bing. N. C. 584; 1 
Hodg. 398; 2 Scott, 790; 6L. J.C. P. 180; 1382 


E. R. 208. 
Annotations :-—Refd. Doe v. Filliter (1844), 13 M. & W. 47. 
Mentd. Howard v. Lovegrove (1870), 23 L. T. 396. 


602. -}—In case for a malicious 
arrest, pltf. is entitled to recover costs incurred 
in the former suit beyond the taxed costs in that 
suit.—GouULD v. BARRATT (1838), 2 Mood. & R. 











171, N. P. 

603. —— —— ——.] — QuaRTZ HILL GOLD 
MinInG Co. v. Eyre, No. 21, ante. 

604. ———_ ——— Costs as between solicitor & 


client.|—In an action for maliciously holding 
pitf. to bail he is entitled in the calculation of 
damages to recover, not merely the taxed costs, 
but the costs as between attorney & client. 

If, by your act you subject a party to a legal 
liability to pay a sum to another, you must 
indemnify him against such expenses; if it were 
otherwise, it would come to this, that an attorney 
would not maintain an action against his client 
for the extra costs (LORD ELLENBOROUGH).—SAND- 
BACK v. THOMAS (1816), 1 Stark. 306, N. P. 


Annotations :—N.F. Webber v. Nicholas (1826), Ry. & M. 
419. I should myself have thought that my LorpD ELLEN: 
BOROUGH'S opinion was the correct one; but I] must hold 
myself bound by the decision of this ct., against the 
authority of a single judge at Nisit Prius (BEST, C.J.). 
N.F. Graco v. Morgan (1836), 2 Bing. N. C. 534. Whatever 
respect is due to the opinion of the very eminent judge who 
tried the cause, we cannot think it sufficient to outweigh 
the authorities to which we have been referred (TINDAL, 


C.J.). Refd. Holloway v. Turner (1845), 6 Q. B. 928. 
Mentd. Howard v. Lovegrove (1870), 19 W. R. 188. 
605. Aggravation — Justification of 








count of slander.|—In an action for malicious 
prosecution & false imprisonment the declaration 
contained a count for slander averring the reitera- 
tion by deft. of the charges upon which he 
prosecuted pltf. Deft. pleaded various pleas to 
the counts for malicious prosecution & false 
imprisonment, & in addition pleaded justification 
to the count for slander. On the trial no evidence 
Was given on either side on the issue raised by the 
count & plea in slander, & pltf. recovered a verdict 
with damages generally. On motion for a rule 
nisi for a new trial on the ground that the jury 
had been misdirected, inasmuch as they had been 
charged to dismiss from their consideration the 
aggravation of the original slander in pleading 
the justification :—Held : under the circumstances 
the operation of the rule that pleading a justifica- 
tion which fails to be supported by evidence is an 
aggravation of the tort charged was excluded here, 
& the direction was therefore right.—BROOKE v. 
ah eaaal (1873), 42 L. J. C. P. 126; 21 W. R. 


Pies hore Pa ae het Y of oe in 
h of damages.|—MiIttron v. ELMORE 
(1830), 4 C. & P, 456,°N ey 

607. ——- ——- Costs of common defence— 
Borne by one only of two acquitted parties.]— 
(1) Semble: if one of two parties indicted, having 
a defence common to both, retains an attorney to 


PART VII. SECT, 8, 

6091. Damages—W hat - 
covered—Malters for consideration ‘th 
jury.J—HAGERTY v. GREAT WESTERN 
Ry. Co. (1879), 44 U. C. R. 319.—CAN, 

609 ii, ——- -_— ——_.]_-f 
OnaNT, 22. L. T.216—¢ANC  ” 
0. -— Amount awarded 
jury must be clear.)—Davis v. Waren 


pei, 19 W. L. 
. R. 716.—CAN, 


Exemplary Homoges:) 

__.»-~-4 damages awarded where 

dett. maliciously prosecuted 
(1918] ©. P. D. 168.8. AF. | 

q. Costs—-Of second trial — Paid 

by defendant—As condition of granting 
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defend them, & pays him the whole costs of defence, 
& they are acquitted, such party, in an action for 
malicious prosecution, may demand the costs so 
paid as part of his damages. 

(2) At all events, he may so recover if, the costs 
of defence being divisible, it has been expressly 
left to the jury to deduct any part of such costs 
which they thought not fairly incurred by pltf., 
& they have found for him as to the whole.— 
ROWLANDS v. SAMUEL (1847), 11 Q. B. 89; 17 
L. J. Q. B. 65; 10 L. T. 0.8. 109; 12 J. P. 197; 
116 E. R. 389. 

608. ——— ——— Money expended in defence of 
action—Other than legal costs.)—COTTERELL v, 
JONES, No. 505, ante. 

609, —— Matters for consideration b 
jury.j—(1) In an action for false imprisonment 
malicious prosecution, the counsel for deft., when 
summing up, is justified in discussing the question 
of probable damages, because, if the trial result 
in a verdict for plitf., the question becomes one of 
damages merely. 

(2) In estimating damages in an action for 
false imprisonment & malicious prosecution, the 
jury must consider not only the sufferings & loss 
of pltf., but also the necessity which exists for the 
occasional prosecution of innocent persons in order 
to prevent the escape of criminals from justice,— 
TULLEY v. CORRIE (1867), 16 L. T. 7963 10 Cox, 
C. C. 6584, N.P.; subsequent proceedings, 17 
L. T. 140. 

610. ——— General damages—Declaration partly 
nap teed pasha haaag tps —In an action for 
malicious prosecution the declaration alleged that 
deft. caused pltf. to be taken before a magistrate 
upon a charge of riotously assembling to disturb the 
public peace, & with having unlawfully & riotously 
pulled down a fence; it then went on to allege 
that deft. caused pltf. to be indicted for a riot, & 
to be held to bail, etc. Pltf. proved that deft. 
charged him before the magistrate with unlawfully 
& maliciously breaking down a fence :—Held: 
this disproved the first part of the declaration, & 
the damages, which had been assessed generally 
by the jury, upon the whole declaration, could not 
be apportioned.—OSTERMAN v. BATEMAN (1850), 
14L. T. O. 8. 378. 

611. ——— Right of defending counsel—To dis- 
cuss question of probable damages.|——TULLEY v. 
CoRRIE, No. 609, ante. 

612. Costs—- Whether taxing master bound by 
certificate of counsel—On question of necessity for 
allowing copies of shorthand notes.|—Judgment 
as in case of a nonsuit having been signed in an 
action for a malicious prosecution, the master, 
in taxing deft.’s costs, allowed three copies of the 
shorthand writer’s notes of the evidence on the 
trial of the prosecution, considering himself bound 
by the certificate of counsel that they were 
necessary :—Held: the master was wrong in 
considering himself bound by the certificate, & 
was directed to review his taxation. in order that 
he might exercise his discretion as to the propriet 
of the allowance.—May v. TARN (1844), 12M. & Ww. 
730; 1 Dow. & L. 997; 13 L. J. Ex. 284; 8 
Jur. 383; 152 H. BR. 1393. 





R. 762; 21 Man. third trial.J—EvERETT vv. 


BaYLiss 

(1882), 3 N.S. W. L. R. 174.—AUS. 

r,-—— Securtty—By insolvent. 
An insolvent was ordered to ve 
security for costs in an action by him 
for malicious rosecution.—HuUum- 
PHRIES v. RAMSAY (1877), 7 P. R. 188, 
—CAN, 


l plaintiff deprived 
davnages bea 


pltf. for 


t. ——— Succee 
of costa—Nomin 


Part VIT.—PLEADING AND PRACTICE. 


613. —— Signing of certificate under Civil Pro- 
cedure Act, 1883 (c. 42), 8. 2.)—Upon the execu- 
tion of a writ of inquiry directed to the sheriff in 
an action for a malicious prosecution in which 
the damages are under 40s., a certificate under 
above sect., to entitle pltf. to costs, should be 
signed by the under-sheriff in the name of the 
sheriff & not in his own name.—STROUD v. WaTTS 
(1846), 2 C. B. 929; 1 New Pract. Cas. 431; 
3 Dow. & L. 799; 15 L. J.C. P. 196; 7 L. T. 0.8. 
140; 10 Jur. 497; 135 E. R. 1211. 

Annotation :—Mentd. R. v. Schlesinger (1847), 10 Q. B. 670. 

614. —— Plaintiff successful on one issue out 
of ten—Costs of witnesses.]—A declaration in case 
for a malicious prosecution for perjury, in one 
count, set out ten assignments of perjury, which 
were alleged to have been prosecuted maliciously 
& without probable cause; at the trial pitf. 
failed in proving want of probable cause as to nine 
of the assignments. He obtained a verdict with 
damages, on the tenth assignment :—Held: he 
was not entitled to the costs of witnesses called to 
give evidence of want of probable cause as to 
those nine; & deft. was not entitled to the costs 


HRORINSON v. NELSON (1880), 2 P. E. I 
mee — CAN. 








-]—In an 
aation for malicious prosecution the 
fact that pitf. recovered only nominal] 
damages is not even vrimé facie “* good 





230; 56 D. L 


ig peoeannae aoc 


cause ” for depriving him of costs, but 
it ig an important element to be 
considered on the question of costs.— 
KORDO v. TOLOSKO, Balad es W. R. 
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of witnesses subpoenaed by him to show probable 
cause as those assignments.—DEQLISsHR v. 
TOWNE (1841), 1 Q. B. 333; 4 Per. & Dav. 644; 

113 E. R. 1159. 

615. —— Taxation on successful issues—Dis- 
cretion of taxing master—Where no order made.]— 
In an action brought to recover damages or, 
first, malicious proceedings in bkpcy. ; second, 
libel & slander; third, trespass & conspiracy, & 
tried with a jury, pltf. obtained a verdict & judg- 
ment, with a farthing damages upon the claim for 
libel, '& defts. obtained a verdict & judgment upon 
the other issues. Without any order having been 
made giving to defts. any costs, a master taxed 
in favour of defts. the costs of the issues upon 
which they had succeeded :—Held:; defts. were 
entitled to those costs, & the taxation was right.— 
MYERS v. DEFRIES (1880), 5 Ex. D. 180; 49 
L. J. Q. B. 266; 42 L. T. 137; 28 W. BR. 406, O. A. 
Annotations :—Refd. Stooke v. Foylen 860), 5 Q. B. D. 

569; Goutard v. Carr (1883), 3 ; 

West London Extension Ry. (1889), Te “AbD, Cas. 26; 

Reid, Hewitt & Co. v. Joseph, [1918] A. 717. Mentd. 


Bradiaugh v. Olarke (1883), 8 App. Cas. Gots Yorke v. 
Yorkshire Insce., [1918] 1 K. B. 662. 


ORBELL (1868), 1 C. A. 86.—N.Z. 

o. Costs on lower scale—Defendant 
deprived of extra costs—Where verdict 
should have been for larger amount.J— 
CARTON v. BRADBURN (1893), 15 P. R. 
147.--CAN. 


———.J—JONES 1. 


MANDAMUS. 


See CROWN PRACTICE ; 


MAGISTRATES. 


MANOR. 


See COPYHOLDS : 


REAL PROPERTY AND CHATTELS REAL. 


MANORIAL COURTS. 


See CopyHOLDS ; REAL PROPERTY AND CHATTELS REAL. 


MANSLAUGHTER. 


See CRIMINAL LAW AND PROCEDURE. 


MAP. 


See BounpaRies, Fences AND Party-WaLLs; Copyright AND Lrrerary PROPERTY ; 
HVIDENCE. 
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MARGARINE. 


See Foob AND Drugs. 


MARINE INSURANCE. 


See INSURANCE; SHIPPING AND NAVIGATION. 


MARINE STORES. 


See TRADE AND TRADE UNIONS. 


MARINERS. 


See CRIMINAL LAW AND PROCEDURE; FisHERIES; MASTER AND SERVANT; SHIPPING AND 
NAVIGATION. 


MARITIME COURTS. 


Sec ADMIRALTY; CouRTs; SHIPPING AND NAVIGATION. 


MARITIME LIEN. 


See SHIPPING AND NAVIGATION. 


MARKET GARDEN. 


See AGRICULTURE. 


MARKET OVERT. 


See AUOTION AND AUCTIONEERS; CriminaL Law AND ProcrpURE; MarKETS AND Fatrs; 
SALE OF Goops. 
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SuB-sEcT. 2. UNDER STATUTE 


PART VIII. FORFEITURE, EXTINCTION, ABOLITION AND PROHIBITION 
SECT. 1. FORFEITURE AND OUSTER ; 
SUB-SECT. 1. GROUNDS OF FORFEITURE . 
SuB-sEcT. 2. EFFECT OF FORFEITURE 
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PART IX. SALE IN MARKET OVERT 
SEcT. 1. ACQUISITION OF TITLE BY BUYER 
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SUB-SECT. 2, CONDITIONS PRECEDENT . 
. Place of Sale—Whether in Market Owed 
. Time of Sale : ‘ : , 
. Sale must be Open , 
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- Nature of Goods Sold . 
. Payment of Toll . ‘ 
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PART X. COURT OF PIE POUDRE 


PART XI. HAWKERS, PEDLARS RTC. 
SEcT. 1. HAWKERS 
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A. Under Statute 
B. Under Bye-Law . 
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SuB-SEcT. 8. 
SuB-sEctT. 4, 
SUB-SECT. 5. 
SUB-SECT. 6. 
SUB-SECT. 7. 


SEcT. 2. PEDLARS : 
SrecT. 3. TRANSIENT TRADERS 


Agriculture 
Bread : 
Butter, Cheese, 
Margarine 
Claim of Right 


and 


Close T'imes ; 
Coffee and Chicory 
Compensation 


Conversion 


Courts 
Crops 


Customs, generally 
Customs and Excise 
Dairies 

Dutiable ieee 
Explosives 

False Description 


Fish and Fisheries 
Food 
Freemen 


Fruit 


Game 
Highways 
Hops 
Horseflesh . 


Inspectors of Nuisances 
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REGULATION BY ByYE-LAws é : ; : , 
OFFENCES BY HAWKERS . ‘ ‘ : ‘ 
SALE OF PETROLEUM . , ; : ‘ ; ‘ 
IN METROPOLIS . ; ‘ ‘ ; 
LIABILITY TO CARRIAGE icawoe: Dare: 


See AGRICULTURE. 


See REVENUE. 


5 FOOD AND DRUGS. 


» FooD AND DRUGS. 
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TRESPASS. 
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LocaL GOVERNMENT ; 
METROPOLIS. 
METROPOLIS. 
CouRTS ; 
TRATES. 
COPYHOLDS. 
COMMONS ; 
HOLDS. 
AGRICULTURE. 


MAGIS- 


CoPyY- 


PUBLIC HEALTH. 

TRADE MARKS. 

METROPOLIS. 

Foop AND Druvas. 

NUISANCE. 

CRIMINAL Law; 
MAGISTRATES; 
POLICE. 


EASEMENTS, 


BHASEMENTS. 

PuBLic HEALTH. 

REVENUE. 

CONSTITUTIONALLAW. 

FACTORIES. 

PUBLIC HEALTH. 

COMMONS. 

STREET AND AERIAL 
TRAFFIC. 

MAGISTRATES. 

Foops AND DruGs; 
TRADE AND TRADE 
UNIONS. 

TRADE MARKS. 
TRADE AND TRADE 
UNIONS. 
CUSTOM AND 
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VALUERS 
APPRAISERS, 

WATER SUPPLY; 
WATERS AND 
WATERCOURSES. 


Us- 


AND 


Parr I.—-NATURE OF MARKETS AND Fairs. 


Part |.—Nature of Markets and Fairs. 


Srct. 1—IN GENERAL. 


1. Royal roe (1704), 6 Mod. 
Rep. 183; 87 E. R. 939. 


SrEctT. 2.—MARKETS. 

2. Franchise.]|—GLOUCESTER GRAMMAR SCHOOL 
CasE (1410), Y. B. 11 Pe 4, fo. 47, pl. 21. 
Annotations :—Mentd, R. Patrick re8t): 2 Keb. 164; 

Keble v. Taree: hee (1767), Kel. W. 273; Allen v. 

Flood, [1898] A 

3. ee. CLARKE, No. 16, post. 

4, ——— Distinct from franchise of fair .|— 
NEWCASTLE (DUKE) v. WoRKSOP URBAN COUNCIL, 
No. 176, pos 

5. Not an interest in land.|-—A.-G. v. HORNER, 
No. 45, post. 

See, ‘also, No. 177, post. 

6. Proprietary market — Distinguished from 
legal market.]—A.-G. v. HORNER (No. 2), No. 103, 
post. 

7. Market ‘‘ legally established ’’ under Hawkers 
Act, 1810 (c. 41)—-Whether market de facto in- 
cluded. ]—A daily market was held at W., & 
st tet for upwards of twenty years; but ‘the 

rg ee gal grant authorising a market was for one 

ays, & the owner of the soil had taken the 
tolls as for a market on Friday upwards of twenty 
years :—Held: this was a legal market within 
above Act, s. 5, only on Fridays; & therefore a 
person hawking on Saturday without a licence 
was rightly given into custody, & taken before a 
magistrate.—BENJAMIN v. ANDREWS (1858), 5 
C. B. N.S. 209; 27L.J.M.C. 310; 22 J.P. 464; 
4 Jur. N.S. 976 ; 6 W. R. 692 ; 141 B. R. 119. 
rE :-—Refd. Newcastle v. Worksop U. C., [1902] 
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8. Franchise.|-JEWEL’s Casn, No. 70, post. 

9. —-— Distinct from franchise of market.]— 
NEWCASTLE (DUKE) v. WoRKSOP URBAN CoUNCIL, 
No. 176, post. 

10. Distinguished from statute sessions for 
hiring servants.|—Applt. placed a stall for refresh- 
ments upon a public footpath during a statute 
sessions for the hiring of servants, which took 
pac close by. These statute sessions had been 

eld regularly every year for nearly fifty years, & 
it had been the custom on these occasions to have 
stalls on this footpath. Justices at petty sessions 
convicted applt. of obstructing a highway under 
Highway Act, 1885 (c. 50), s. 72:—Held: the 
pe begat was proper; this claim of right by 
applt. did not oust the justices’ jurisdiction; & 
there could not be a legal origin for such a custom. 

‘‘ In the case of a regular market or fair for the 
sale of goods, there may be a valid right of persons 
to erect stalls in the market place or street. But 
these statute sessions are not on the same footing 
as a fair for the sale of commodities ’’ (BLACK- 
BURN, J.).—SIMPSON v. WELLS (1872), L. R. 7 


PART I. SEOT. 1. 


1i. Royal prerogative.}-—The right to 
set up a market or fair is a preroga- 


tive right, which can only be enn 
by the Crown, after a 
quiry under a writ of a 
—DOWNSHIRE (MARQUIS) v. O'BRIEN 


Q. B. 214; 41L.3.M.0.105; 26L. T. 163; 36 
J.P, 774. 
Annotation :—Refd. Mercer v. Denne, [1904] 2 Ch. 534. 

11. Whether confined to place for buying & 
selling—-Construction of local Act.|—A local Act 
by sect. 126 imposed a penalty upon any occ oer 
of land within the borough who held or permitte 
to be held any market or fair’’ thereon, without 
the licence of the corpn. Deft., being the occupier 
of certain land within the borough of Walsall, 
on certain days, one being a regular fair day, 
without the licence of the corpn., brought on to 
his land & used certain swing boats, roundabouts, 
shooting galleries, & many other contrivances for 
the amusement of the people. These contrivances 
were the property of different persons, & it was not 
proved that such persons made any payment to 
deft. for the use of the land, or that there was any 
buying or selling of goods, or exposing the same for 
sale thereon. Deft. was convicted under the 
sect. of permitting the holding of a “ fair’”’ on his 
land :—Held: [Brucek, J. having withdrawn his 
Opinion] deft. was properly convicted, as the word 
‘fair’? has a wider meaning than that of a fair 
in the ordinary sense as a place for buying & selling, 
&, although buying & selling are the chief idea 
in the word, yet it would include places where 
amusements of the kind in question were pro- 
vided, although there was no buying & selling ; 
(2) (BRUCE, J.) he ought not to have been con- 
victed as the word ‘‘ fair’ in the sect. was used in 
its proper sense as a mart or gathering for the 
selling of goods & would not include gatherings 
where amusements only were provided.—CoLLINs 
v. COOPER (1893), 68 L. T. 450; 9 T. L. R. 250; 
37 Sol. Jo. 887; 17 Cox, CO. C. 647; 65 R. 256; 
sub nom. COOPER v. COLLINS, 57 J. P. 248, D. O. 


Annotations :—<As to (1) Dbtd. Walker v. Murphy, [1915] 
: oe an As to (2) Apprvd. Walker v. Murphy, [1915) 


12. Amusements & shows—Whether fairs— 
Within local Act—Swings, roundabouts, etc.|— 
CoLuins v. COOPER, No. 11, ante. 

13. Horseraces.]—A local Act 
of 1774 authorised the corpn. at the request of the 
stewards & wardens from time to time to grant 
leases of parts of the Town Moor for the purpose 
of improving the same, but s. 7 enacted that no 
lease should be granted of that part of the Town 
Moor called the Cowhill & such part adjoining 
the same as should be necessary for holding the 
Cowhill fairs, nor of another part of the moor 
called the Race ground, nor of any part of the moor 
where any booths, stalls & other erections had been 
set up during the ‘holding of the said fairs or horse 
races, but the same should be reserved for fairs & 
horse races as theretofore. The local Act of 1870, 
s. 6, constituted a committee of the stewards & 
wardens, to be elected annually, to act for the 
stewards & wardens & for the freemen & widows 
of freemen for all purposes relating to the Town 
Moor, & 8s. 8 authorised the committee & the corpn. 
from time to time to enter into agreements for the 
appropriation of parts of the Town Moor for not 
exceeding ten days at a time for SereuuuEe shows 
or other public purposes. 


es mee 








oo 19 L. RR. Ir. 380. Fels 


reliminary in 
damwum. 


; .}-—~PIETERMAR uRG Mvu- 
Oey LisTRR (1869), 10 10 NL. R. 
36 —S8, AF, 


Part XIV.—APPEALS FROM QUARTER SESSIONS. 


unopposed, the magistrates quashed the order 
appealed against. Upon a rule for a mandamus 
to the justices to enter continuances & hear & 
determine the appeal :—Held: (1) although, on 
the dissolution of the highway district, the high- 
way board ceased to be the highway authority for 
all purposes connected with the contro] & manage- 
ment of the highways, they nevertheless continued 
to exist as a corporate body for other purposes, 
viz., preparing & stating their accounts, getting 
in debts & other moneys due, distributing the funds 
in hand to the proper recipients, & generally 
winding up their affairs, & they were therefore 
proper resps. in the appeal, & entitled to be heard 
accordingly ; (2) there had been no hearing & 
determination of the appeal on its merits, but 
merely an erroneous decision of the justices upon 
a preliminary objection, & therefore the rule for 
a mandamus must be made absolute.—R. v. 
Essex JJ. (1883), 11 Q. B. D. 704; 49 L. T. 394; 
32 W. R. 220; sub nom. Re BILLERICAY HIGHWAY 
ee ei R. v. Essex JJ., 62 L. J. M. C. 124, 

1524. Refusal to enter judgment—On agreement 
of parties.|—The London County Council, object- 
ing to the totals of the assessments of certain 
parishes within their jurisdiction as too low, 
appealed to quarter sessions of the County of 
London. A compromise was, however, effected, 
& the magistrates were asked to enter judgment in 
accordance with the agreement, & to alter the 
totals in the valuation list to those agreed upon. 
This they refused to do in the absence of detailed 
accounts, showing how the new totals were arrived 
at:—Held: the magistrates, in regarding the 
incongruity between the totals & the details, which 
would result from the alterations agreed upon, 
acted upon a consideration apart from the facts 
which they ought not to have taken into account & 
had therefore not heard & determined according to 
law.—R. v. EpLin, Etc. JJ. (1891), 65 L. T. 83; 
55 J. P. 790; 7T. L. R. 483, D.C. 


(c) Dismissal on Formal Grounds. 


1525. Objection that appeal out of time.]-——An 
appeal to the next sessions after an inclosure made 
by virtue of an inquisition taken on a writ of ad 
quod damnum is too late, if those sessions be not 
the next after the inquisition taken & entered & 
recorded at the sessions; therefore where the 
sessions dismissed such appeal as being out of 
time this ct. refused a mandamus to them to enter 
continuances, etc.—R. v. Bucks JJ. (1813), 2 
M. & S. 230; 105 EB. R. 368. 

1526. .|—An order of removal, with grounds, 
was served on applts. on Nov. 21; on Dec. 9, 
they applied for a copy of the depositions & 
received it on Dec. 12: on Dec. 24 resps. received 
& notice that applts. would commence & prosecute 
the appeal at quarter sessions next after the 
expiration of fourteen days at least from the service 
of notice. By the practice of sessions ten days’ 
notice of appeal was required. At the Epiphany 
Sessions, on Jan. 5, no appeal was entered. The 
pauper was removed on Feb. 17. On Mar. 16, 
resps. received grounds of appeal: & at sessions 
on Apr. 5, applts. entered the appeal; but, on 
an objection that it was too late, sessions refused 
to hear it. On mandamus to the justices to hear 
the appeal :—Held : they were right, inasmuch as 
applts., if not bound to try at sessions in Jan., 
ewe have entered & respited at those sessions. 
—K. v. West Riping JJ. (1858), E. B. & EB. 713; 
31 L. T. O. 8. 283; 6 W. R. 681 ; 120 E. R. 677; 
sub nom. R. v. Wust RipInG oF YORKSHIRE JJ., 
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BROMSGROVE v. HaLirax, 27 L. J. M. C. 269; 238 
J.P.148; 5 Jur. N.S. 17. 


Annotations -—Oonsd. Liverpool Gas Co. v. Everton (187 1), 
L. R.6C. P. 414. Befd. R. v. Skircoat (1859), 28 L. J. 
M. C. 224; R. v. Sussex JJ. (1865), 4 B. & S. 966; R. 
v. Surrey JJ. (1880), 50 L. J. M. C. 10; Imperial & Grand 
Hotels Co. v. Christchurch Grdns., [1905] 1 K. B._ 89; 
a morolk JJ., Ex p. Wayland Union (1908), 78 L. J. 


1527. -|—On an appeal to quarter sessions 
against an order of removal it is the duty of the ct. 
of quarter sessions to consider the question whether 
sessions at which the appeal has been entered are 
the next practicable sessions after the date of the 
order, & they are not necessarily precluded from 
hearing an appeal on the ground that there has 
been some delay on the part of applts. in applying 
for a copy of the depositions & giving notice of 
appeal which delay had prevented the appeal from 
being heard at a preceding session. A mandamus 
to enter continuances & hear an appeal will not 
be granted if it clearly appears that the sessions 
preceding those at which the appeal is entered were 
the next practicable sessions.-—R. v. DERBYSHIRE 
ee (1871), 25 L. T. 161; 35 J. P. 663; 19 W. BR. 
876. 

Annotation :—Refd. R. v. Norfolk JJ., Hue p. Wayland Union 

(1908), 78 L. J. K. B. 236. 

1528. ——.|— (1) The question whether Licen- 
sing Act, 1872 (c. 94), s. 52 (3), has been com- 
plied with is a question of fact to be determined by 
quarter sessions. 

The ct. of quarter sessions having held that a 
delay of four days unaccounted for was sufficient 
to show that the statute had not been complied 
with, the Q. B. Div. refused to interfere by 
mandamus. 

(2) The word “ immediately ’’ means the same 
thing as ‘“ forthwith’? & implies prompt action 
& as speedy as the circumstances reasonably 
admit of.—R. v. BERKSHIRE JJ. (1879), 4 Q. B. D. 
469; 48 L. J. M. 0. 187; 27 W. R. 798 3; sub nom. 
Ec p. Tuck, 43 J. P. 607. D.C. 

1529. Objection to sufficiency of notice.]—l. 
v. OXFORDSHIRE JJ., No. 1040, ante. 

1530. —R. v. Mippiesex JJ. (1837), 1 





y 





.\—A notice of appeal against an 
order of removal was in the following terms: 
‘‘ take notice, that we being a majority of & acting 
for & on behalf of the churchwardens & overseers 
of,” etc., ‘‘& that the grounds of our appeal,” 
etc., & was signed by one person, “ churchwarden 
of,”’ etc., & by four persons, ‘“‘ overseers of,” etc. 
It appeared that there were two churchwardens 
& four overseers of applt. parish, & no more. 
Quarter sessions having decided that the notice 
was insufficient, refused to hear the appeal :— 
Held: the notice was good, as sufficiently showing 
that it was an appeal by & on behalf of the whole 
body of parish officers; & the decision of quarter 
sessions on the point was a decision on a pre- 
liminary objection, &, therefore, the ct. would 
grant a mandamus, commanding them to enter 
continuances & hear the appeal.—R. v. SURREY JJ. 
(1846), 3 Dow. & L. 573; 2 New Sess. Cas. 245 ; 
1 Saund. & C. 12; sub nom. R. v. SURREY JJ., 
St. ANNE’S, WESTMINSTER (CHURCHWARDENS & 
OVERSEERS) v. ST. MARY MAGDALEN, BERMONDSEY 
(CHURCHWARDENS & OVERSEERS), 1 New Mag. Cas. 
491; 15LJ.M.C. 46; 6. T. O. 8S. 877; 10 
Jur. 410; 10 J.P. Jo. 119. 

1532. —-.|—In an appeal from a conviction 
by two justices of the Cinque Ports under Licensing 
Act, 1872 (c. 94), s. 12, applt. served a notice of 
pe te on the clerk to the justices, out of ct., 
addressed generally to the justices for the liberties 
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Sect. 3.—Fairs. Part II. Sects. 1 & 2: Sub- 
sects. 1 & 2. Sect. 3: Sub-sect. 1.]} 


Prior to 1882 horse races with attendant 
roundabouts & shows had for many years been 
held on the race ground on the Town Moor, but 
in that year they were & ever since had been held 
elsewhere. From 1882 down to 1912 a temper- 
ance festival with attendant roundabouts & shows 
was annually held on the old race ground on the 
moor with the joint consent of the committee & of 
the corpn., & had grown into a very large gathering 
of many thousands of people. In 1912 the heavy 
traction engines used by defts. to bring their 
roundabouts & shows to the festival cut up the 
surface of the moor & seriously damaged the 
herbage ; consequently, in 1913 the committee, 
while consenting to the festival being held as usual 
on the moor, declined to join with the corpn. in 
granting a licence to defts. to bring their round- 
abouts & shows on the moor for the festival. The 


MARKETS AND Fairs. 


corre: nevertheless granted defta. a licence for 
that purpose, & damage ensued to the herbage. 
Most of the holders of stint tickets for the years 
1912 & 1913 were not freemen, but persons who 
had purchased tickets from freemen. In an action 
by the committee against defts. for an injunction 
to restrain them from bringing their roundabouts 
& shows on to the moor, & for damages, the corpn. 
not being parties to the action :—Held: neither 
the horse races nor the temperance festival with 
the attendant roundabouts & shows was a fair 
within s. 7 of the Act of 1774, & the corpn. had no 
power under either of the Acts to grant the licence 
to defts. without the consent of pltfs—W=ALKER v. 
MurRpxHy, (1915) 1 Ch. 71; 83 L. J. Ch. 917; 112 


L. T. 189; 79 J. P. 187; 59 Sol. Jo. 88; 13 
L. G. R. 109, C, A. 
14. ——-_ ———- ——— Temperance festival with 


roundabouts & shows.]|—-WALKER v. MurpHy, No. 
13, ante. 


Part I].—Creation and Proof of Markets and Fairs. 


Sect. 1.—IN GENERAL. 

15. Creation by royal ordinance—Apart from 
grant.|— PARLIAMENT (BURGESSES OF) CASE (1614), 
Hob. 14 ; 80 HB. R. 165. 
ple natin :—Moentd. Ashby v. White (1703), 2 Ld. Raym. 


SEcT. 2.—CREATION BY CROWN GRANT. 
SUB-SECT. 1.—IN GENERAL. 


See, generally, CONSTITUTIONAL Law, Vol. XI., 
pp. 557 et seq. 

16, Grant by letters patent — Grant by Crown 
as Duke of Lancaster—Fair in possessions of Duchy 
— Whether sealed with Great Seal or Duchy ie 
(1) The grant of a fair, newly created within the 
possession of the Duchy of Lancaster, by letters 
patent need not be under the Duchy Seal. 

There is a distinction between possession & 
prerogatives. Possessions ought to pass under 
the Duchy Seal but Royal franchises, such as a fair, 
out of the County Palatine & within the Duchy 
ought to pass by the Great Seal. 

(2) A fair is a royal franchise derived out of the 
Crown.—ASTILL v,. CLARKE (1697), 2 Lut. 1233, 
1 Ld. Raym. 341; 125 B. R. 684. 

17. Grant by charter.}] — Where, by a royal 
charter two markets, two fairs, a court-house, 
& a booth-hall, for the sale of merchandises, 
together with the tolls & profits of the market are 
granted to a corpn. to be held ad usum et proficuum 
burgi et burgentium, this cannot be considered as 
a grant for a charitable purpose, but must be 
applied to the public use of the corpn.; but to 
what use it must be applied the members of the 
corpn, are the judges uncontrolled by this ct.— 
A.-G. v. Warwick CoRPN. (1737), West temp. 
Hard. 55; 25 B. R. 817. 

18. ‘* With the assent ’’ of Parliament— 
Effect.|—A charter of 1827 made by the King 
with the assent of the prelates, earls, barons & 
all the commons of our realm assembled in our 





PART Il. SECT. 1. 

a. Power to establish faire— udea 
sower to eatablish inet "ae 

to establish fairs necessarily includes a 

power to establish markets.—J AMEIBON 


—ote 


®. FREDERICTON O1ry (1851), 2 All. 128. 
—OAN. 


PART II. SECT. 2, SUB-SECT. 1. 
h. Grant of land for public market 


present Parliament, granted to the citizens of the 
city of London certain privileges, & among them 
‘‘ that no market within seven miles round about 
the city shall be granted by us or our heirs to any 
one.” By letters patent in 1682, reciting an 
inquisition founded on a writ of ad quod damnum, 
the King granted to resps.’ predecessor in title 
the right of holding markets on Thursday & 
Saturday in every week in Spittal Square, within 
the seven miles. 

User of the market was proved since 1723. 
Applt. co. set up a depot or row of stalls at their 
terminus within 300 yards of Spittal Square & 
let them to dealers for the purpose of selling fruit 
& vegetables brought up by their railway, & 
justified their depot on the ground that resps.’ 
market was very crowded, that it was difficult for 
dealers to get stalls there, & that if any persons 
other than resps.’ tenants wished to sell in resps.’ 
market there would be no room for them; & that 
resps.’ market infringed the provisions of certain 
Paving Acts:—Held: (1) the charter of 1327 
had, at the most, the force of a private or personal 
statute, & concerned the corpn. of London only 
& not the general public; (2) the consent of the 
corpn. was to be presumed to the letters patent of 
1682; (3) the letters patent of 1682 conferred a 
valid right of market; (4) the co.’s depot was in 
fact a rival market, & a disturbance of resps.’ 
right of market, & entitled resps.’ to an injunction 
to restrain the co. from using their depot in the 
above manner or so as to interfere with resps.’ 
rights, & even if the co. had proved that there 
was not sufficient accommodation in _resps.’ 
market, or that the Paving Acts had been infringed, 
those circumstances would have afforded no answer 
to the action for an injunction. 

This ancient & immemorial corpn. had certain 
market rights within the limits of the city, which 
market right according to the general presumption 
of law would be entitled to a certain amount of 
SpA ie i st facie extending to a distance of 
nearly 7 miles from the places in which they might 


place—Rights of grantee.}--The grant 
of a piece of land for a public market 
eng authorises the grantee to estab- 
ish @ market there.—EDWARDS v. 
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be exercised (LORD SELBORNE, C.).—GREAT 
EASTERN Ry. Co, v. GoOLDSMID (1884), 9 App. Cas. 
927; 54 L. J. Ch. 162; 52 L. T. 270; 49 J. P. 
260; 33 W. R. 81, H. L.; affg. S. C. sub nom. 
GOLDSMID v. GREAT EASTERN Ry. Co., 25 Ch. D. 


511, GC. A. 
Annotations :— As to (2) Distd. Haynes v. Ford, (1911) 1 Ch. 
ussell, (1908] A. C. 493 ; 


375. Refd. Toronto Corpn. v. : 
Dewhurst v. Salford Gdns., (1925) Ch. 655. Asto (3) Retd, 
A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. 4s to (4) Consd. 
Wilcox v. Steel, (1904) 1 Ch. 212; Gingell & Foskett v. 

Refd. A.-G. v. Horner 


Stepney B. C., [1908] 1 K. B. 115. 

(1884), 14 Q. B. D. 245; Morpeth Corpn. v. Northumber- 
land Farmers’ Auction Mart Co., [1921] 2 Ch. 184. 
Generally, Refd, Abergavenny Improvement Comrs, v. 
Straker (1889), 42 Ch. D. 83; Bee Corpn, v. 
Foster (1894), 70 L. T. 371; Stepney B. C. v. Gingell 
& Foskett (1909), 100 L. T. 629; Hammerton v. Dysart, 
(1916]1A.C.57. Mentd. aaa eyes Corpn. v. Mid. Ry., 
ee 2K. B. 802; Selby v. Whitbread, [1917] 1 K. B. 


19. Grant over land not belonging to grantee— 
ene of grantee.|—A.-G. v. TiorNER, No. 45, 
pos 

See, also, No. 43, post. 

Form of grant—Omission of ‘‘ad damnum ”’ 
clause.|—See No. 20, poat. 


SUB-SECT. 2.—GRANT PREJUDICIAL TO 
EXISTING MARKET. 

20. General rule—Grant vold.j|—[In a _ grant 
of a fair or market] if it be ad damnum the patent 
is void; for in all such patents the condition is 
implied viz. that it be not ad damnum of the 
neighbouring merchants (per Cur.).—R. v. BUTLER 
(1685), 3 Lev. 220; 83 E. R. 659, H. L.3; affg. 
8. C. sub nom. BUTLER’s CASE (1680), 2 Vent. 
344, L. C. 

Annotations :-—Refd. Kastern Archipelago Co. v. KR. (1853), 

.& B. 856; G. E. Ry. v. Goldsmid (1884), 9 App. Cas. 
. Mentd. R. v. Bewdley (1712), 1 P. Wms. 207; QR. 
v. Alres (1717), 10 Mod. Rep. 354. 


.|—Re ISLINGTON MARKET BIL1L, 








No. 352, post. 

22. Whether supported on ground of public 
convenience.|—Re ISLINGTON MARKET BILL, No. 
352, post, 

23. Whether grant prejudicial — Neighbouring 
market held on different days.]—ANON. (1409), 
Y. B. 11 Hen. 4, fo. 5, pl. 18. 

Annotations :—Folld. Elwes v. Payne (1879), 27 W. R. 704. 

Refd. R. v. Butler (1685), 3 Lev. 220; R.v. Airos (1716), 


10 Mod. Rep. 354. entd. Herd v. Burstowe (1590), 
rie Eliz. 177; Strata Mercellas Case (1591), 9 Co. Rep. 
24 &. 


See, also, No. 28, post. 

24. New market within four miles of old.| 
—R, v. Eyre (1717), 1 Stra. 43; 93 BH. R. 374; 
sub nom. R. v. ArRES, 10 Mod. Rep. 354. 


Annotation :—Refd. Eastern Archipelago Co. v. R. (1853), 
2E. & B. 856. 


25. Presumption of law — New market 
within common law _ distance of old.] — Re 
ISLINGTON MARKET BI, No. 352, post. 

26. --—- How tested— On scire_facias.]— 
ANON, (1409), Y. B. 11 Hen. 4, fo. 5, pl. 18. 








Annotations :-—Folld. R. v. Butler (1685), 8 Lev. 220. Refd. 
. v. Aires (1716), 10 Mod. Hep. 854; Elwes v. Payne 
(1879), 27 W. R. 704. Mentd. Herd v. Burstowe (1590), 


a liz. 177; Strata Mercellas Case (1591), 9 Co. Rep. 
a 


See, generally, CROWN PRACTICE, Vol. XVI., pp. 
246 et seq. 

27. Effect of omission of ‘‘ad damnum ’’ 
clause—Clause implied.|—R. v. Butter, No. 20, 


ante. 

28. Whether ground for recalling former grant 
—Second market held on different days.|—The 
last patentee shall not have a sci. fa. to ape & 
former patent, though he seem to have right. 
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If the last patent be of fairs & markets holden 
at different times from those by the first patent, 
it is no cause of repeal.—BassET v. TORRINGTON 
CoRPN. (1568), 3 Dyer, 276; 73 BH. R. 617. 
Annotation :—Refd. Gill v. Prior (1680), T. Jo. 118. 

See, also, No. 26, ante. 

29. Effect of long acquiescence.] —If the 
grantee of a market under letters patent from the 
Crown, suffer another to erect a market in his 
neighbourhood & use it for the space of twenty- 
three years without interruption, he is by such 
user barred of his action on the case for disturbance 
of his market. The Crown is not. Qu.: whether 
if no specific toll be granted in the letters patent, 
the grantee be entitled to any toll, & whether in 
such case he can support any action for an injury 
to his market.—Ho.Lcrorr v. HEEL (1799), 1 
Bos. & P. 400; 126 E. R. 976. 

Annotations :—Expld. Campbell v. Wilson (1803), 3 East, 
204, Consd. Stamford Corpn. v. Pawlett (1830), 1 Cr. & J. 
57. Refd. Dawson v. Norfolk (1815), 1 Price, 246; 
Benjamin v. Andrews (1858), 5 C. B. N. 8. 299; Newton 
v. Cubitt (1862), 12 C. B. N. S. 32; London Corpn. vw. 
Low (1879), 49 L. J. Q. B. 144. 


30. ——— Consent of new grant presumed.]— 
GREAT EASTERN Ry. Co. v. Goupsmip, No. 18, 
ante. 


See, generally, Equiry, Vol. XX., p. 523; 
EstTorrer, Vol. XXI., pp. 333 et seq. 


Sect. 3.—CREATION BY OR UNDER 
STATUTE, 
SUB-SECT. 1.—By Loca ACT. 

31. What amounts to— Charter granted by 
King & Parliament.|]—Re IsLINGTON MARKET BILL, 
No. 352, post. 

32. -|\—GREAT EASTERN Ry. Co. wv, 
GOLDSMID, No. 18, ante. 

33. Effect of statute upon existing franchise.|— 
MANCHESTER CORPN. v. PEVERLEY, No. 425, post. 














34. -|—MANCHESTER CORPN. v. LYONS, 
No. 342, post. 
35 .|\—BIRMINGHAM CORPN. v. FOSTER, 


No. 343, post. 

36. Acquisition of site—- What may be ac- 
quired.|—A market co. obtained a special Act, 
the preamble of which recited that a convenient 
site might be obtained, between certain streets 
on the east & certain other streets on the west, & 
which enacted that the Markets & Fairs Clauses 
Act, 1847 (c. 14), was incorporated therewith. 
Sect. 24 authorised the erection of a market house 
on land described in the deposited plans, & by 
sect. 25 the co. were enabled to alter & widen 
streets in the way pointed out on the deposited 
plans, & by sect. 30, to buy additional lands, not 
exceeding two acres. A. was the owner of land 
on the west side of one of the streets on the western 
boundary of the area spoken of in the preamble, 
& his land was described in the deposited plans, 
but it did not thereby appear that more was 
intended to be taken than enough to widen one of 
the streets named in sect. 25. The co. proceeded 
to take the whole land of A. compulsorily, & to 
build upon it a covered building, in addition to 
the market house authorised by sect. 24, where- 
upon A. filed his bill for an injunction, which was 
granted, the judge deciding that the co. could only 
erect one market house, & not two, & that on the 
east side; & that although the preamble could 
not control the enactment it might be resorted to 
to remove obscurity. The co. appealed :—Held: 
as the land of pltf. was described in the plan, & 
as therefore it might be wanted, the co. were 
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Sect. 3.—Creation by or under statute: Sub-sects. 1 
& 2. Sects. 4,5 & 6.) 


authorised to take it, & as by the general Act 
‘the singular may mean the plural,’’ the co. were 
not restricted by the word “ market house,” & 
the enactments of the special Act did not require 
a reference to the preamble to explain them, & 
the injunction must be dissolved, the co. being the 
prope judges of what lands were necessary for the 
works. —- RicHarRDs v. SCARBOROUGH PUBLIC 
MARKET Co. (1853), 23 L. J. Ch. 110. 


SUB-SsECT. 2,—UNDER PusLic HEALTH ACTS. 


Power of local authority to establish—-Urban 
authority.|—-See, generally, Public Health Act, 
1875 (c. 55), ss. 166-168, 

—— Rural district councll.|—See Public Health 
Act. 1908 (c. 6). 

37. What amounts to ‘‘ establishing.’’]|— 
(1) Where a corpn. change the site of a market 
held in the borough, & they do so not by virtue of 
their right at common law, but under the pro- 
visions of the Local Government Act, 1858 (c. 98), 
& as a local board, rather than in their corporate 
capacity, they must act in accordance with the 
provisions of the Act, & their powers will be limited 
accordingly. 

(2) Semble: a transfer of the old market, 
hitherto held in the public street, to a new building 
at the end of the same street, & some distance from 
the old market, was the establishing of a market 
within Local Government Act, 1858 (c. 98), s. 50. 

(3) The ct. refused to restrain the corpn. by 
injunction from opening the new market, it not 
appearing that they proposed preventing the con- 
tinuance of the old, until pltfs. had established 
their rights at law.—Euiis v. BripGNortTH 
CORPN. (1561), 2 John. & H. 67; 4.1L. TT. 112; 25 
J.P. 324; 9W.R. 331; 70 H.R. 973; subsequent 
proceedings (1863), 15 C. B. N.S. 52. 

Annotations :—-As to (1) Apprvd. Manchester Corpn. v. 

Peverley (1876), 22 Ch. D. 294, n. Gencrally, Refd. 


Morpeth Corpn. v. Northumberland Farmers’ Auction 
Mart Co., [1921] 2 Ch. 154. 


38. Meaning of ‘‘ prescribed limits.’’]— 
Applt., a cattle salesman, occupied premises, 
which he used for the sale of cattle, under leases 
granted by the corpn. of a borough, containing 
covenants for quiet enjoyment. Afterwards the 
corpn., as the urban authority, established a 
cattle market in the borough, & published a list of 
tolis. Applt. was convicted for selling cattle, for 
which no toll had been paid, in his sale yard, within 
the borough, but not within the limits of the 
market :—Held: (1) the corpn. had not derogated 
from their grant by _ establishi @ market; 
(2) applt. had not by virtue of the leases acquired 
any right to sell cattle within Public Health Act, 
1875 (c. 55), s. 166, which the urban authority 
could not interfere with by establishing a market, 
& was therefore liable to a penalty under Markets 
& Fairs Clauses Act, 1847 (c. 14), 8. 13; (3) by 
the_use of the words “within their district 
in Public Health Act, 1875 (c. 55), s. 166, the 
district of the urban authority was constituted 
‘the prescribed limits ’’ within Marketa & Fairs 
Clauses Act, 1847 (c. 14), s. 13.—SPURLING v. 

~~ s [1891] 2 Q. B. 884; 60 L. J. Q. B, 745 ; 








89. Restriction on Interfering with rights, 
powers é& privileges—What rights, eto., protected— 
Erection of private ‘‘ market ’’ for auction sales— 
With approval of local authority.\A market was 
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duly opened in 1871 by the local board, under 

Local Govcrament Act, 1858 (c. 98), & Markets 

& Fairs Clauses Act, 1847 (c. 14). Resp. was 

charged by applt. with infringing sect. 13 of the 

latter Act by selling twelve sheep in a place other 
than the market not being his own dwelling-place 
orshop. ‘The justices refused to convict under the 
following facts : er had erected in 1865, under 
the approval of the local board, a large building 
called the Agricultural Hall, capable of holding 
one hundred head of cattle, with a eee open yard 
with fixed pens capable of holding fo en hundred 
sheep. The hall & yard were the private property 
of resp., & in his own occupation. Resp.’s 
dwelling-house adjoined & communicated with 
the yard. Resp. was in the habit of advertising 

& holding sales by public auction every Monday, 

which was the market day, the average sale each 

Monday being about one hundred cattle & one 

thousand sheep. The cattle & sheep so sold were 

the property of farmers & others, resp. charging 
the vendors a commission & guaranteeing payment 
of the amount of the sales. The offence proved 

was the sale of twelve sheep in the hall on a 

Monday, the hall being within the district of the 

board, & tolls being taken for the sale of sheep in 

the market :—Held: (1) the justices ought to have 
convicted, for the sale was not within resps.’ 
own shop within Markets & Fairs Clauses Act, 

1847 (c. 14), s. 133 (2) resp. by the establishment 

of his business under the approval of the local 

board, had not acquired any right, power, or 

privilege within Local Government Act, 1858 

(c. 98), s. 50.—FEARON v. MITCHELL (1872), L. R. 

7 Q. B. 6090; 41 L. J. M. C. 170; 27 L. T. 33; 

36 J. P. 804. 

Annotations :—As to (1) Consd. Elwes v. Payne (1879), 12 
Ch. D. 468; Haynes v. Ford, {1911} 2 Ch. 237; Haiisham 
Cattle Market Co. v. Tolman, ae 2 Ch. 1._ Refd. 
Manchestor Corpn. v. Lyons (1882 47 L. T. 677; Wright 
v. Wallasey L. B. (1887), 18 Q. B. D. 783; ton v. 
Le Roy, [1911) 2 K. B. 1031. As to (2) Consd. London 

B. 144; Woolwich 


Corpn. v. Low (1879), 49 lL. J. Q. 
Corpn. v. Gibson (1905), 92 L. T. 538. Refd. Spurling v. 
Bantoft, [1891] 2 Q. B. 384. 


40. Whether lease of premises to 
cattle salesman included—With covenant for quiet 
enjoyment.|—SPURLING ». Bantrort, No. 38, ante. 

41. ———- ——— Whether right as member of 
public to sell in market.|—-By letters patent in 
1619 James J. granted a right to a Friday market 
for the town of W. By an Act of 48 Geo. 3, after 
reciting the letters patent, it was enacted that it 
should be lawful for the person entitled to keep 
the market to take tollage of markets holden on 
Wednesday & Saturday. On June 13, 1887, the 
market rights were conveyed & assigned to the 
W. Local Board. In 1888 bye-laws were made 
regulating the use of the market place. Bye- 
law 15 provided that a market for the sale of goods, 
meat, fish, poultry, provisions, fruit, vegetables, 
plants, flowers, hardware, furniture, apparel, & 
all other goods, merchandise & marketable com- 
modities should be held on every day except 
Sunday, Christmas Day, & Good day. 

By a charter in 1269, a Tuesday market in P. 
was granted, which became vested in Queen’s 
College, Oxford, who conveyed to plitf. Under 
Local Government Act, 1899 (c. 14), 8. 19, a scheme 
was made for W. & an Order in Council was made 
extending the boundaries of W. so as to include 
P. No provision was made for cha tolls, 
but power to do so was given by the Woolwich 
Borough Council Act, 1908 (c. clxxvii), 8. 4. 
Pltfs. asked for an injunction to restrain defts. 
from hawking, selling, or offering or ex for 
sale within the borough of W., except in their own 
dwelling-houses or shops, any iclea or com- 
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modities usually sold in public markets except in 
a market place of the borough of W., & after pay- 
ment of the tolls payable to pltfs. Some of defts. 
claimed a right to sell in the market without paying 
toll, & proved that they had sold. without paying 
toll for a number of years:—Held: (1) as the 
right to take tolls was not given by the charter, 
but by the Act of 1903, no right was acquired 
by non-payment of tolls for a considerable period ; 
(2) the words ‘rights, powers, or privileges ”’ 
in Public Health Act, 1875 (c. 55), 8. 166, meant 
rights, powers, or peivileges acquired erp d 
to the rest of the world & peculiar to the individual, 
& did not include the right of a person ape 
as a member of the public to sell in the market 
without payment of tolls.—WooLwicH CORPN. v. 
GIBSON (1905), 92 L. T. 588; 69 J. P. 361; 21 
T.L. R. 421; 31. G. R. 961. 

42. What amounts to interference — 
Former market not discontinued.) — EL.is v. 
BRIDGNORTH CORPN., No. 37, ante, 





SEcT. 4.—MARKETS OR FAIRS BY 
PRESCRIPTION. 

43. Over what land claimable—Whether land 
of another.|—R. v. (1433), Y. B. 11 Hen. 6, 
fo. 23, pl. 20. 

Annotation :—Refd. Swayno’s Case (1608), 8 Co. Rep. 63 a. 

Compare No. 45, post. 

44. By whom claimable.|—An annual officer 
of an hundred, to which the privilege of holding 
a fair has been granted, may prescribe to hold 
it, although not a corpn.—TayYLor v. RONDEAU 
(1757), 2 Keny. 50; 96 EB. R. 11038. 

45. Whether lost grant presumed — Grant 
proved for less than claim.]—By letters patent in 
1682, the King granted to the predecessor in title 
of those under whom deft. claimed as lessee the 
right to hold two markets, one on Thursday & 
the other on Saturday, in every week, ‘‘ in or next 
to Spital Square.”’ 1H e market place & four inner 
streets connected therewith were made by the 

antee on the square piece of land which had 
ormerly been Spital Square, & which land he had 
acquired when the charter was granted to him, 
but he never acquired the adjoining land which 
surrounded such square piece, & on which, sub- 
sequently to the charter, were made certain outer 
streets, into which the four inner streets ran. By 
letters patent in 1688, made void by a local Act, 
a third market was given, viz., on Monday in 
every week, & a market on Wednesday sub- 
stituted for that on Thursday. 

In proceedings taken at the instance of the 
local authority to restrain deft. from licencing the 
sale of goods in either the outer or the inner streets 
adjoining the market, the local authority relied 
on certain Paving Acts of George III., which 
empowered such authority to remove the obstruc- 
tion caused by selling articles in those specific 
streets, & deft. proved a pram from the time 
of living memory to sell vegetables & fruit in any 
of those streets, & to pay toll to the market owner 
for so doing, when by reason of the market being 
so crowded it was impossible to get nearer to the 
inside market, & he also proved such usage to 
hold the market on other days of the week besides 
on Thureday & Saturday :—Held: (1) the market 
was a market without metes & bounds, & might 
extend, therefore, from time to time, as the 
crowded state of the market might require, over 
any of these surrounding streets, all of which were 
to be presumed to have been dedicated to the 
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pe subject to the exercise of the market 
ranchise, notwithstanding the Paving Acts, as 
such Acts were not to be construed as interfering 
with the market rights; (2) the right to hold the 
market was confined to the two days mentioned 
in the charter of Charles II., & under the particular 
circumstances of the case a lost grant for the other 
days of the week was not to be inferred. 

The grant [of franchise of a market] does not 
assume to grant any land, or any interest in land. 
It grants the franchise of holding a market & 
authorises a market to be held....I am of 
opinion both on pancie & authority that the 
grant of the franchise of a market has nothing to 
do with the ownership of the land by the person to 
whom it is granted (BRETT, M.R.).—A.-G. v. 
Horner (1884), 14 Q. B. D. 245; 54 L. J. Q. B. 
227; 49 J. P. 326; 33 W. R. 93; 1 T. L. R. 28, 
C. A.; on appeal (1885), 11 App. Cas. 66, H. L. 
Annotations :—dAs to (1) Refd. Wiliiams v. Wednesbury 

Overseers, etc. (1890), Ryde, Rat. App. (1886-90) 327 ; 

Horner v, Stepney Assmt. Com. (1908), 6 L. G. R. 651, 

As to (2) Folld. A.-G. v. Horner (No. 2), {1913} 2 Ch. 140. 

Refd. Newcastle v. Worksop U. C., (1902) 2 Ch. 145. 

Generally, Refd. Gingell & Foskett v. Stepney B. C., [1908] 

1 K. B. . Mentd. Simpson v. Godmanchester Corpn. 

(1895), 64 L. J. Ch. 837; Lonsdale v. Lowther, (1900) 

2 Ch. 687; A.-G. v. Stnpaon: [1901] 2 Ch. 671; A.-G. 
v. Exeter Corpn., [1911] 1 K. B. 1092; Selby v. Whit- 
bread, [1917] 1 K. B. 736; Central Control Board (Liquor 
Traffic) v. Cannon Brewery Co., [1919] A. C. 744; A.-G. 
v. De Keyser’s sae be Hotel, [1920] A. C. 508: Re Ellis & 
Ruislip-Northwood U. C., (1920) 1 K. B. 343; Newcastle 
Pgs v. R., [1920] 1 K. B. 854 


: v. Horner (No. 2), 
No. 103, post. 
.]|—See, also, No. 7, ante; No. 339, post. 
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Sect. 5.—EVIDENCE OF MARKET. 

47. What evidence admissible—Accounts signed 
by steward’s clerk—Found among family muni- 
ments.|—Accounts of the receipts of tolls of 
a market, signed by a person since deceased, 
styling himself managing clerk of a deceased 
steward of claimant’s ancestor, are not evidence of 
title, although such accounts are found among the 
family muniments.—DE RUTZEN v. FARR (1835), 
4 Ad. & El. 53; 5 Nev. & M. K. B. 617; 1 Har. & 
W. 735; 5L. J. K. B. 38; 111 E.R. 707. 
Annotations :-—Mentd. Wright v. Doe d. Tatham (1837), 7 

Ad. & Kl. 313; Doe d. Graham v. Hawkins (1841), 2 


Q. B. 211; R. v. O’Connell (1844), 5 State Tr. N. 8. 1; 
Doe d. Ashburnham v. Michael (1851), 17 Q. B. 276. 


.|—See, generally, EVIDENCE, Vo), XXII., 
pp. 53 et seq. 





Sect. 6.—TESTING THE RIGHT TO MARKET 
OR FAIR. 


48. Whether by quo warranto—No demand of 
toll.|—R. v. (1682), 2 Show. 201; 89 B. R. 


890. 
Annotation {—hetd. Moseley v. Chadwick (1782), 3 Doug. 


49. .|-— Information in nature of quo 
warranto will not lie for encouraging the exercise 
ofafranchise. Qu.: whether it will lie for holding 
a fair or market.—R. v. MARSDEN (1765), 3 Burr. 
1812; 1 Wm. BI. 579; 07 H.R. 1118. 

Annotations :—Refd. Mosley v. Chadwick (1782), 7 B. & C. 
47, n.; G. E. Ry. v. Goldsmid (1884), 9 App. Cas. 927. 
Mentd. R. v. Wallis (1793), 5 Term Rep. 375; R. v. 
M'Kay (1826), 5 B. & C, 640; Hammerton v. Dysart, 
A ea C. 57; R. vw. Speyer, R. v. Cassel, [1916} 1 








50. Effect of non-appearance to writ—Whether 
Hdw. 4, fo. 6, pl. 12. 
Annotation :—Mentd. Quick’s Case (1611), 9 Co. Rep. 129 a. 
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Part Il]—Rights and Liabilities in connection with 
Markets and Fairs. 


Sect. 1.—OF OWNER. 
Sup-secr. 1.—IN GENERAL. 

51. Right to hold market—A right of property.| 
—BRECON CORPN. v. Epwarps (1862), 1 H. & C 
51; 31 L. J. Bx. 368; 6L. T. 293; 26 J.P. 614; 
8 Jur. N.S. 461 ; 158 EB. R. 797. 

Annotation :—Distd. Wilcox v. Steel, [1904] 1 Ch. 212. 
Area.]|—See Part IV., Sect. 2, sub-sect. 1, 
ost. 


ais Right of removal.]—See Part IV., Sect. 3, sub- 
sect. 1, post. 

Right to gaene market day.|—See No. 45, ante; 
Nos. 176, 842, p 

Right to fae sales In shops.]—See Part VIL, 
Sect. 1, sub-sect. 8, H. & Nos. 103, 339, post. 

Right to tolls J—See Part VI. 

Remedies for disturbance.]|—-See Part VII., Sect. 
3, post. 

’ Eattle market—Construction of slaughter houses 
—Control by local authority.|] — See PusBuic 
HEALTH. 

52. Duty to persons using-—-To keep in safe 
condition.|—Defts. were the owners of a cattle 
market, & in the market place they had erected a 
statue, round which they had placed a railing 
asa fence. Pitfs. attended the market with their 
cattle, & occupied a particular site, for which 
they paid a toll. A cow belonging to them, in 
attempting to jump the railing, injured herself, 
& eabecqusathy died from the injuries. The 
jury found that the railing was dangerous :— 
Held: defts. having received toll from pltfs., & 
invited them to come to the market with their 
cattle, a duty was imposed on them to keep the 
market in a safe condition, & therefore an action 
would lie against defts. for the loss sustained by 

Itfs—LAx v. DARLINGTON CORPN. (1879), 5 
ix. D. 28; 49L. J.Q.B. 105; 41 L. T. 489; 44 
J.P. 312; oe R. 221, C. A. 





Annotations : sd. Yarmouth v. Boece (1887), 19 
Q. B. D. 647, “Expid. Norman v. G. W. R Ye (1914) 2 iy 
153. Refd. Thomas v. Quartermaine (sbi) 18 Q. 

685. Mentd. British Petroloum Co. v. A.-G. for Ceylon: 


(1926] A. C. 147. 

Liability to invitees, eee, generally, NEGLIGENCE. 

Liability for illegal holding, see Part IV., Sect. 4, 
post. 


SUB-SECT. 2.—PROVISION OF ADEQUATE 
ACCOMMODATION, 


53. Reasonable accommodation to be provided.] 
-~MOsLEY v. WALKER, No. 91, post. 
54, ——.]— Re IstING@TON MARKET BIL, No. 
sar ate 
5. ——.]— By a local Act the corpn. of 
Rainburgh, who were grantees of a market in 
Edinburgh ‘ may cover in a suitable & convenient 


PART III. SECT. 1, SUB-SECT. 1. —Wooprd », 
6. Duty using—To kee a L. R. 214; 
in safe Unditern cia Effect of ienowtedee ak R, 451.— CA 
of risk.}—Pltf. continued each weok 
to renew her ene sy of a stall 
in a masket lished by deft. fawtully” 
arse corpn. after she knew of ite 
nie conditions :—Held: her 
health waa the result of her own con- 
pets ane was ae entitied _ ar vey has 
es from deft. n. 4a pet r 
negligence in not repairing ¢ stall. i ee 


aera wkd oan! 28 
— 


eas ‘Bafe ee of animals 
laced in pen. ie I ait corpn., ha 


tmaarket Eylpeh the Municipal 
fixed the fees to be paid ey 
using it, are not liable to a person who 
one the usual market fee for the 
ping of animais placed by him 
& pen in such market.—GrLiing v. 


manner the fruit & vegetable market place, & 
improve & better adapt the same for the purposes 
of such market, & for the accommodation of parties 
using the same, & of the public, etc. Provided 
always that the ground floor only of such market 
place shall be used for such fruit & vegetable 
market, & that all vacanteportions of such market 
place, whether on the ground floor or above the 
same, & all vacant & unlet stands, stalls, or shops 
in or on such market place may be let or used by 
the corpn. for suc a eel aioe & for such rents or 
sales as to them shall seem proper ”’ :—Held: the 
corpn. were not entitled to exclude members of 
the public from the covered portion of the market 
during market hours & devote the building to 
other purposes. 

When a grant of market is not confined to any 
particular locality, the grantee may, from time to 
time, change the site in order to suit his own 
convenience; but it is an implied condition of 
the exclusive privilege that he shall provide a 
market place, & that implied condition is satisfled 
so long as he gives reasonable accommodation to 
those members of the public who use the market 
either as buyers or sellers, & the extent of the 
accommodation which must be afforded in each 
case must vary with the circumstances (LORD 
WATSON).—EDINBURGH MAGISTRATES v. BLACKIE 
(1886), 11 App. Cas. 665, H. L. 

56. Inadequacy of accommodation — Whether 
ground for forfeiture of grant.|—GREAT EASTERN 
Ry. Co. v. GOLDSMID, No. 18, ante. 

-——- Whether justification for selling out of 
market.|—See Part VII., Sect. 1, sub-sect. 3, post. 


Sect. 2.—OF THE PUBLIC. 
SuB-sECT. 1.—IN GENERAL. 


57. Right a bring goods for age Oe Every 
birt has of common right a liberty of carrying 

is goods to a public fair for sale-—AUSTIN v. 
WHITTRED (1746), Willes, 623; 125 H. R. 1853. 
Annotation :—Refd. R. v. Bodford, Bedford » St. Paul's, 

Covent Garden, Overseers (1881), 45 L. T. 616. 

58. Right of way to market.]— A man can 
claim a way to a market, church, etc. without show- 
ing any estate, for he has it of common right.— 
HARRISON ¥. Roox (1626), Benl. 160; Palm. 420; 
era R. 1025; sub nom. HARRISON v. PECK, Lat. 
110. 

—— By custom.)—See Custom & Usaass, Vol. 
XVII., pp. 16, 17, Nos. 155-157. 

59. Right of entry—For recovery of stolen 
goods -|—The rinciple is laid down by Blackstone, 
who says, f, for instance, my horse is taken 
away, & I find him in a common, a fair, or a public 
inn, I may lawfully seize him to my own use; but 


Hopagon, 20 0. L. T. 336.—CAN, 

@. Right to erect structures necessary 
to purpose of markel—Oonatruction of 
grant.j——-On the facta:— Held: 
Crown grant to defte. contained an 
implied y authority to defts. to 
upon the d structures ne 
reasonably convenient or useful for 
the purpose of Ene market.—-CITy OF 
FREDE MUNICIPALITY OF 
Your (1898), 1 N. B. Eq. Rep. 556.-— 
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I cannot justify breaking open a private stable, 
or entering on the grounds of a third person, to 
take him, except to be feloniously stolen, but must 
have recourse to an action at law ”’ (TINDAL, C.J.). 
—ANTHONY v. HANEY (1832), 8 Bing. 186; 1 
Moo. & 8. 300; 1L. J.C. P. 81; 1381 I. R. 372. 


Annotations :-—Retd, Jay’s Furnishing Co. v. Brand, [1914} 
a B. 132. Mentd. Patrick v. Colerick (1838),3M.& W. 


60. Right to fix method of sale — Sale by 
auction.|—A bye-law made in 1862 by the owners of 
an ancient public market at Tavistock provided 
that ‘‘ no person shall sell or cause to be sold by 
auction, Dutch auction, or public competition 
any goods, articles or things whatsoever, without 
the consent of the superintendent, collector, 
inspector or surveyor of the markets or his assistant 
signified in writing under his hand,’ & imposed a 
penalty of forty shillings for a breach of the bye- 
law. Since 1895 sales by auction had become the 
usual method of disposing of live stock in the 
market :—Held: according to the common law 
affecting public markets, those who used & had 
a right to use the public market upon payment of 
the dues had the right to fix the manner in which 
their goods should be offered for sale & the pur- 
chaser & the price ascertained, namely, by public 
auction if they so desired, more especially where 
that was the ordinary method for effecting sales ; 
& a bye-law, whether it altogether prevented the 
conduct of sales by auction, or whether, as in this 
particular case, it only prohibited sales by auction 
without the consent of the superintendent or 
other officer of the market, was invalid as being 
repugnant to the laws of that part of the United 
Kingdom in which Tavistock was situated, within 
Markets & Fairs Clauses Act, 1847 (c. 14), s. 42.— 
NICHOLLS v. TAVISTOCK URBAN DISTRICT COUNCIL, 
[1923] 2 Ch.18; 921. J. Ch. 233; 128 L. T. 565 ; 
37 J. P. 98; 67 Sol. Jo. 298; 21 L. G. BR. 194. 

Right to resort to old market place—After 
removal to new site.|—See Nos. 89, 117, post. 

Exemption from distress damage feasant.|—See 
DistREss, Vol. XVIII., p. 443, Nos. 1803-1807. 


SUB-SECT. 2.—ERECTION OF STALLS. 

61. Whether of common right.|— NORTHAMPTON 
Corpn. v. WARD, No. 246, post. 

62. .|—Trespass lies for setting tables in 
a market place for the sale of goods thereon, 
without leave of the owner of the soil.—NoRWICH 
CorPN. v. SWANN (1776), 2 Wm. Bl. 1116; 96 


BE. R. 659. 
Annotation :—Refd. R. v. St. Peter of Mancroft, Norwich 
(1828), 6 L. J. O. 8. M. C. 69. 


63. ——.|—R. v. BURDETT, No. 267, 

64. Liability for stallage.] — 
CoRPN. v. Groom, No. 257, post. 

65. Claim of right by custom — Butcher.]— 
CHAFIN v. BETswoRTH (1684), 3 Lev. 190; 83 
BH, R. 644. 

66. On payment of stallage— Victualler.| 
—In trespass, for breaking & entering pltf.’s 
close, & erecting stalls, posts, booths, & tables 
there, deft. justified under a custom that, at fairs 
holden at certain times of the year, on some part 
of the commons & waste of a manor, to be named 
by the lord of the manor, the locus in quo being 

arcel of such commons & waste, & named by the 
ord, every liege subject exercising the trade of a 
victualler might enter at the time of the fairs, & 
erect a booth, etc., & continue the same for a 
reasonable time after the fairs, for the more 
conveniently carrying on his calling, paying 2d. 
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to the lord :—Held: the custom was reasonable 
& the plea good.—Tyson v. SmitTH (1838), 9 Ad. 
& Hl. 406; 3 J. P. 65; 112 BH. R. 1265; sub nom. 
Smitu v. Tyson, 1 Per. & Dav. 307; 1 Will. Woll. 
& H. 749, Ex. Ch. 


Annotations : d. London Corpn. v. Cox (1867), L. R. 


—Cons 
2H. L. 239; Mills wv. Coichester Corpn. (1867), L. R. 2 


«F's . Refd. Elwood v. Bullock (1844), 6 Q. B. 383; 

Lloyd v. Jones (1848), 6 C. B. 81; Race v. Ward (1855), 4 

E. & B. 702; Milla v. Colchester Corpn. (1864), 17 C. B. 

N.S. 635; Sowerby v. Coleman (1867), L. HK. 2 Exch. 96. 

Mentd. Peter v. Daniel (1848), 12 Jur. 604; Dunraven v. 

Liovelyn (1850), 14 Jur. 1089; Bradburn v. Foley (1878), 

30. P. D. 129; Mercer v. Denne, [1905] 2 Ch. 538. 

67. Claim by prescription—As occupier of 
house in market place.J|—-ELuis v. BRIDGNORTH 
Corpn., No. 119, post. 

68. Enforcement of rights—By representative 
action.|—-R. S. C., Ord. 16, r. 9, which provides 
for persons suing or being sued as representing a 
class, is not confined to persons who have or claim 
some beneficial proprietary right which they are 
asserting or defending. To justify a person suing 
in a representative character, it is enough that 
he has a common interest with those whom he 
claims to represent. 

Several pltfs. sued on behalf of themselves & 
all others the growers of fruit, flowers, vegetables, 
roots & herbs withm Covent Garden Market Act, 
1828 (c. eviii), to enforce various preferential 
rights to stands in the markets which they alleged 
to have been given to the class of growers by the 
Act. Deft. was the lord of the market :—Held : 
without prejudging the construction of the Act, 
pltfs. had an interest in common, & deft. was not 
entitled to have the action stayed either on the 
ground that pltfs. had no beneficial proprietary 
right, or that the joinder of pltfs. claiming separate 
& different rights under the Act, both personally 
& as representing a class, would embarrass or delay 
the trial—BEDFORD (DUKE) v. Evuis, [1901] A. C. 
1; 70 L. J. Ch. 102; 83 L. T. 686; 17 T. L. R. 
139, H. L.; affg. 8. C. sub nom. ELLIS v. BEDFORD 
(DUKE), [1899] 1 Ch. 494, C. A. 

Annotations -—Consd. Markt v. Knight S.S. Co., Sale & 
Frazar_v. Knight 8.8. Co., [1910] 2 K. B. 1021. Refd. 
Crosfleld v. Manchester Ship Canal Co. (1904), 90 L. T. 
557; Janson v. Property Insce. (1913), 30 T. L. R. 49; 
Vacher v, London Soc. of Compositors, (1913] A. C. 107 ; 
Mercantile Marine Service Assocn. v. Toms, [1916] 2 K. B. 
243; Churchill v. Whetnall, Aberconway v. hetnall 
(1918), 119 L. T. 34; Esquimalt & Nanaimo Ry. v. 

» [1920] A. C. 358, Mentd. TatY, Valo Ry. v. 
Amalgamated Soc. of Ry. Servants, [1901) A. C. 426; 
Weat v. Sackville, [1903] 2 Ch. 378 ; Chapman vw. Michael- 
son, [1909] 1 Ch. 238; Guaranty Trust Co. of New York v, 
Hannay, [1915] 2 K. B. 536, 

Liability for stallage.|—See, generally, Part VI., 
Sect. 2, post. 

Occupation of stall—Whether occupation for 
purpose of franchise.|—-See ExLectrions, Vol. XX., 
p. 17, No. 95. 


Sect. 3.—DEVOLUTION AND ALIENATION OF 
MARKET RIGHTS. 


69. Market on land subject to customary 
descent—Descent of stallage & pickage—Separated 
from right to market & tolls..—HEpDDEY v. WEL- 
HOUSE, No. 196, post. 

See, now, Law of Property Act, 1922 (c. 16), 
sched. XII. (1) (d), & Administration of Estates 
Act, 1925 (c. 23), 8. 45. 

70. Lease of market or fair—Voldable by 
lessor’s successor.|-—-A lease made by a bishop, by 
deed indented, of a fair, parcel of the ons 
of the bishopric, for three lives, reserving the old 
rent, & confirmed by the dean & chapter, does not 
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Sect. 8.—Devolution and alienation of market rights. 
Part IV. Sects. 1&2: Sub-sect. 1.] 


bind his successor. If the lease had been made for 

twenty-one years, the successor might avoid it. 

A fair is but a franchise or liberty, not manurable, 
out of which a rent cannot be reserved, & therefore 
for such rent reserved the lessor or his successors 
have not any remedy, either by distress or assize ; 
& all leases of such inheritances, out of which the 
ancient & accustomed rent cannot be well & law- 
fully renewed are voidable by the Act [1 Eliz.] 
(per CUR.).—JEWEL’S CASE (1588), 5 Co. Rep. 3 a; 
77 H.R. 61. 

Annotations :—Refd Bally v. Wells (1769), Wilm. 341; 
British Mutoscope & Biograph Co. ». Homer, [1901] 1 
Ch. 671. Mentd. Salisbury’s (Bp.) Case (1614), 10 Co. 
Rep. 58 b; Gee v. Freedland (1626), Cro. Car. 47; Young 
v. Fowler (1639), Cro. Car. 555. 

Recovery of rent—Whether by dis- 
tress.|_JEWEL’s CasE, No. 70, ante. 

72.—— -——— Whether by action against 
assignee.|—JAMES v. BLUNCK (1656), Hard, 88; 
145 Bh. R. 396. 

Annotation :—Refd. Bally v. Wells (1769), Wilm. 341. 

73. Lessee’s right to tolls—Express power 
to let in local Act—-Demise by parol.}|—(1) By a 
private Act of Parliament, passed in 1835, the 
market of Devonport belonging to A., was enlarged 
into a market for cattle, sheep, etc., & A. was 
empowered to let the erections, buildings, etc., 
on the und whereon the market should be 
held, & to demand & take certain tolls of & from 
any person or persons bringing any goods or articles 
to the market. There was also a clause providing 
that if the owner should demise or lease the market, 
or the site thereof, & all or any of the erections or 
buildings thereon, the lessee should, subject to 
such exceptions or restrictions as might be 
expressly contained in the lease, take & enjoy 
the rents & tolls authorised to be taken by the 
Act, as the owner would have been entitled to do 
if the lease had not been made :—Held: a lessee 
of the market, under a parol demise, was entitled 
to demand & receive the tolls. 

(2) A person brought sheep to a public-house 
forty yards out of the limits of the market, left 
them there, went into the market in search of 
customers, whom he brought back to the public- 
house, & there sold the sheep to them :-——Held: 
this was a fraud upon the market, for which the 
seller was liable to an action on the case by the 
lessee of the market.—BRIDGLAND v. SHAPTER 
(1839), 5 M. & W. 875; 8 L. J. Ex. 246; 151 
E.R. 159. 

Annotations :—As to (2) Consd. Brecon Corpn. v. Edwards 
(1862), 1 H. & C. 51; Manchester Corpn. v. Lyons (1882), 
47 L. T. 677. 

74. Lease of stallage & piccage — Whether 
right to soil included.|—CoLemMan v. Howarp 
(1860), 2 L. T. 463. 

75. Lease of tolls— By corporation — Whether 
seal necessary.) A corpn. aggregate may maintain 
assumpsit for the use & occupation of tolls, 
although they did not grant the tolls to the 
occupier by any instrument under their common 





PART Ill, SECT. 3. 

724. Lease of market or fair—Re- 
covery of rent—W hether by action against 
cescnee: }—-Covenant lies nst the 
pro ts of a fair, on a covenant to pay 

he rent reserved.—Lucan (EARL) v. 


12ii, —. —-—- ——-.]—A., by deed, 
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MARKETS AND Flrrs. 


8eal.—CARMARTHEN CORPN. v. LEWIS (1884), 6 
O. & P. 608. 


Annotations :—Refd. Finlay v. Bristol & Exeter Ry. (1852), 7 
Exoh. 409. men Fishmongers’ Oo. v. Robertson (1843), 


5 Man. & G. 

76. In consideration of fine — 
Invalid.|—The portreeve, etc., of Aberayvyon were 
a corpn. from time immemorial, owning freehold 
estates & a town hall, & were not made subject 
to the provisions of the Municipal Corporation 
Act. By the local Act, 1848, the portreeve, etc., 
Were empowered to construct a market, market 
place, etc., & to levy & receive rents & tolls, which 
were to be applied, first, in defraying the costs of 
obtaining the Act; secondly, in making & main- 
taining the buildings & in paying off borrowed 
moneys; &, thirdly, to such objects as the port- 
reeve, etc., should think fit. In 1860, pending an 
application by the inhabitants for a charter of 
incorporation, the portreeve, etc., sold all their 
property, except the town hall & the market, 
etc., constructed under the above mentioned Act ; 
& early in 1861, after an intimation that the Lord 
President would recommend the Queen to grant 
the charter, they sold the town hall, & agreed to 
let the rents & tolls of the market to J. for fifty 
years, at an annual rent of £5, in consideration of 
a fine of £600. On Mar. 15, 1861, the original 
information was filed, praying a declaration that 
the portreeve, etc., were not authorised so to 
demise or lease the rents & tolls, & that any such 
demise or lease would be a breach of trust; & 
praying an injunction accordingly. On July 2, 
1861, a new charter was granted to the inhabitants 
under the Municipal Corporations Amendment Act, 
& on Feb. 6, 1862, the information was amended 
by making the mayor, aldermen & burgesses under 
the new charter defts., & praying a declaration 
that the markets, market place, etc., & the lands 
belonging thereto, & all rights to levy rents & 
tolls, & all other the property & rights of the 
portreeve, etc., had become vested in the mayor, 
etc., under the Municipal Corporations Act, etc. ; 
that the portreeve, etc., might be decreed to 
deliver up possession thereof, & that inquiries 
& accounts might be directed to ascertain what 
Drovery belonged to the portreeve, etc., at the 

ate of the new charter. The portreeve, etc., 
insisted that there was no trust for the benefit of 
the inhabitants, & their lordships having come to 
the conclusion that this was so, except as to the 
property under Aberavon Market Act, 1848 :-— 
Held: the only decree that could be made upon 
the information was to restrain leases of the 
market property upon fine.—-A.-G. v. AVON (OTHER- 
WISE ABERAVON) CORPN. (1863), 3 De G. J. & Sm. 
637 ; 2 New Rep. 5664; 83 L. J. Ch. 172; 9L. T. 
187; 11 W. BR. 1050; 46 B. R. 788, L. JJ. 
Bea haa :—Mentd. Evans v. Bagshaw (1870), 39 L. J. Ch. 








77. —— By market company—Valid.]—WakE- 
FIELD BoRouGH MARKET Co, v. CRAWSHAW (1865), 
29 J. P. Jo. 791. 

78. Mortgage of tolls—Remedy of mortgagee. 

—A corpn., by Act of Parliament, was authorise 


market tolls for a year, is not illegal 
under the city charter, 22 Vict. o. 8; 
such gale, being a demise of the tolls, 
may be by parol.—Orry or FREDERIC- 
a MULLIGAN (1863), 5 All. 571.— 


: Necessity for registration. 
—The ht to collect market dues 
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: ap action 
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Part [V.—Hotpine or Markets AND Fairs. 


to raise money by debentures upon the tolls, 
rents & stallages of the borough markets. The 
interest upon these debentures was allowed to 
fali into arrear:—Held: the ct. could grant a 
receiver of the tolls, but it had no jurisdiction 
to interfere with the corpn. in the letting or 
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mae omy eae of the stajls, etc., in the market place. 
—Ds5E WINTON v. BRECON CoRPN. (1858), 26 Beav. 
533; 28 L. J. Ch, 608; 63 H.R. 1004. 

Annotations :—Retd. Gardner v. L. C. & D. Ry. (No. t a 


Part 1V.—Holding of Markets and Fairs. 


Sect. 1—DAYS AND HOURS. 

79. Market held on Sunday—Effect of 27 
Hen. 6, ¢. 5.|—A justification in trover that the 
goods were bought in market overt, impliedly 
confesses the allegation that they belonged to 
pitf. In pleading a sale in market overt, it is not 
necessary to allege the market to be in any certain 
person, or that it was not held on a Sunday, or 
that any toll was paid, or that the vendor had a 
special Propeny in the goods sold. 

He [deft.] alleges the prescription to be to hold 
a fair there every year upon Aug. 29, & he does not 
except Sunday, as it ought to be. Sed non 
allocatur. For a fair held upon the Sunday is 
well enough; although by above Act, there is a 
penalty inflicted upon the party that sells upon 
that day, but it makes it not to be void. It is 
not alleged here that any toll was paid, for other- 
wise the property is not changed. Sed non 
allocatur. For it is not of necessity, & in many 
vilis no toll is used to be paid; & if it ought, it 
should be shown on the other part, to avoid the 
sale, that there was not any toll paid (per Cur.).— 
cone v. BOYER (1596), Cro. Eliz. 485; 78 1. R. 
_4nnotations :—Reld. Drury v. Defontaine (1808), 1 Taunt. 

131; Begbie v. Levi (1830), 1 Cr. & J. 180. Mentd. 


Fancourt v. Bull (1835), 1 Bing. N. C. 681; Cooper v. 
Shepherd (1846), 3 C. B. 266. 


, generally, Time. 

80. Market or fair held on day other than 
preseribed day-——Whether validated by prescription. | 
—A.-G. v. HORNER, No. 45, ante. 

81. Levying of tolls illegal.}—A.-G. vt. 
HorNER (No. 2), No. 103, post. 

82. Unlicenced change ef market day—Ground 
for forfeiture—At option of Crown.|—-NEWCASTLE 
(DUKE) v. WorKSOP URBAN CoUNCIL, No. 176, 

st 


83. Levying of tolls illegal.]|—NrwcaAsTLe 
oo v. Worksop URBAN COUNCIL, No. 176, 








84. Change of market day by statute—-Former 
franchise abolished.|—-MANCHHSTER CORPN. uv. 
‘Lyons, No. 342, post. 

85. Question for fury.|—-The days & distances 
upon & at which fairs & markets are held are 
matters of evidence for the jury.—R. v. AIRES 
as 10 Mod. Rep. 354; 88H. R. 762; sub nom. 
R. wv, : ‘isles 1 isd cesta s. 

On , : oO . Uv. - ; 
at ew Sao Hastern Archipelago Co. v (1853) 


‘Sror. 2.—PLACE OF HOLDING. 
SUB-SECT. 1.—-ARHA WITHIN WHICH LEGAL. 
86. Where no piace specified in grant.|—If 

the’ King grant a fair generally, the grantee may 


keep it where he pleases ; or if granted to be held 

in a town, he may keep it in any place in the town. 

may 2 ROBINSON (1686), 3 Mod. Rep. 107 ; 
7H. RK. 68. 


Annotations :—Refd. Curwen v. Salkeld (1803), 3 East, 
Bae - Gingell & Foskott v. Stepney B. C., [1906] 2 K. B. 


Effect of addition of new streets.]|—See No. 

45, ante; Nos, 103, 104, post. 

87. Where place specified in grant—Anywhere 
within precincts of grant—Grant to town.]— 
DLXON v. ROBINSON, No. 88, ante. 

88. —— —— ——.|—KERBY v. WHICHELOW 
(1700), 2 Lut. 1498; 125 IX. R. 825. 

Annotations :~Refd. Hill v. Smith (1812), 4 Taunt. 520; 
Wells v. Miles (1821), 4 B & Ald.559. 

89. ——_- ——- ———.|—The lord of a manor, 
to whom a grant of a market is made infra villam 
de W. may hold it any where infra villam de W.; 
& whether villa extend to the town of W. or the 
township or parish of W. the lord has a right to 
remove the market place from one situation to 
another within the precinct of his grant, & though 
he should have holden it for above twenty years 
within the township of W. when the grant only 
gave it him within the town properly so called at 
the time, yet if he afterwards give notice of the 
removal to another place in the township, the 
public have no right to go upon his soil & freehold 
in the old market place; & any person going 
there is liable to an action of trespass by the 
lord.—CURWEN v. SALKELD (1803), 8 Hast, 538 ; 
102 Li. R. 703. 

Annotations :—Refd. Prince v. Lewis (1826), 5 B. & C. 383; 
Mosley v. Walker (1827),7 B. & C. 40; Stamford Corpn, 
v Pawlett Maree” 1 Cr. & J. 57; De Rutzen v. Lioyd 
(1836), 5 Ad. & El. 456; R. v. Starkey (1837), 6 L. J. 

K. B. 202; Ellis v. Bridgnorth Corpn. (1863), 15 C. B. 


N.S. 52; Wortley v. Nottingham L. B. (1869), 33 J. P. 
aa ; Gingell & Foskett v. Stepney B. C., (1906) 2 K. B. 





90. Right claimed by prescription—In right ‘of 
manor—Market always held in one spot.|—JIn case, 
by the lord of a manor, for disturbance of a market, 
if the lord prove a market immemorially holden 
in certain places within the manor, it is not a 
necessary legal inference, no grant being produced, 
that the market was granted to be holden in those 
places only; but a jury may presume, from 
circumstances, that the market was granted to be 
holden in any convenient place within the manor. 
—DrE Rurzen v. Luoyp (1836), 5 Ad. & El. 456; 
6 Nev. & M. K. B. 776; 5 L. J. K. B. 2023 111 
veers Gingell & Foskett v. Stepney B. C 

Ons : ‘ skett v. He Oe 
antjoel S ix Bates. "etd. lls v. Bridgnorth. Corpn. 
rey 15 C. B. N. 8. 52. Mentd. Delegal ». H oy 

1837), 5 Scott, 394; Todd v. Jeffery (1837), 7 Ad. & BL. 

519; . Joliffe v. Mundy (eee), 4M. & W. 507; ‘Evans v. 

Collins (1845), 14'L. J. Q. B. 257 

91. Control by owner—Power to limit market 
to part—-Subjeet to needs of publics.|—The lord of 


anent.—SmANDAR v. BanaDuR (1905), than prescribed day—Whether validated the prohibition wader the statutes did 
A... BR. 27 Au. 462.—-IND. by preseription.)—{t, being objected for not sffect the prescriptive or o sige 
deft. that no market could lawfully led to markets.: 


PART IV, SECT. 1. 
B91. Manket or fair held on day other 


be held on Good Frid 
or Oct. 23, which days 
by. statute to be kept holy : 


rights of ons en 
RK CorePN. v. SH'VEWIN (1825), 


ay, or May 29, -—Co 
Sm. & Bat. 895, 399.— IR, 


were required 
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Sect. 2.—Place of holding: Sub-sects. 1, 2 & 3.] 


an ancient market may, by law, have a right to 
prevent other persons from selling goods in their 
rivate houses situated within the limits of his 
anchise. Where such a market had been from 
ancient times held in a public street, but in conse- 
‘quence of the increased population & traffic, 
ersons frequenting the market place were sub- 
ected to inconvenience & danger, & the lord had 
permitted part of the market place to be used for 
‘other purposes than for the sale of articles usually 
gold there; in an action brought by the lord 
against the owner of a house adjoining to the 
market place for there opening a shop & selling 
goods, but who, at the time when he sold the goods, 
ad a stall in the market place, which he might 
have occupied :—Held: it was properly submitted 
to the jury to find whether, from the state of the 
market place, deft. had a reasonable cause for 
selling in his private house; & a verdict having 
been found for pltf., the ct. refused to grant a 
new trial. 

He may either permit every place within the 
specified limits of the market to be the place 
where articles may be sold or... fix upon a 
particular place & he may say that different places 
shall be appropriated to the sale of different 
articles (BAYLEY, J.). 

I take it to be implied that the grantee... 
shall fix it in such parts as will yield to the public 
reasonable accommodation (BAYLEY, J.).—MosLEY 
v. WALKER (1827), 7 B. & C. 40; 9 Dow. & Ry. 
co 863; 5 L. J. O. 8S. K. B. 358; 108 E.R. 
Annotations :-—Consd. Manchester Corpn. v. Lyons (1882), 

47 L. T. 677. Refd. Macclesfield Corpn. v. Pedley (1833), 

4B. & Ad. 397; Devizes Corpn. v. Clark (1835), 3 Ad. 

& El. 506; Ae Islington Market Bill (1835), 3 Cl. & Fin. 513; 

R. v Starkey (1837), 7 Ad. & El.95; Macclesfield Corpn. 

v. Chapman (1843), 12 M. & W.18; North& South Shields 

Ferry Co. v. Barker (1848), 2 Exch. 136; Brecon Corpn. v 

Edwards (1862), 1 H. & C. 51; Pope v. Whalley (1865) 

6 B. & 8. 303; Fearon v. Mitchell (1872), L. R. 7 Q. B. 

690; Penryn Corpn. v. Best (1878), 3 Ex. D. 292; A.-G. 

v. Horner (1884), 14 Q. B. D. 245; G. E. Ry. v. Goldsmid 

(1884), 9 App. Cas. 927 ; Wilcox v. Steel, (1904) 1 Ch. 212 ; 


Gingell v. Stepney B. C. (1907), 77 L. J. K. B. 347. Mentd. 
Blacketer v. Gillett (1850), 14 L. T. O. S. 351. 


92. Power to appropriate specific part for 
aio articles.|—-MOSLEY v. WALKER, No. 91, 
ante. 

93. .]|—The corpn. of N. being lords 
of the manor, & having a grant to hold a market 
within the manor, transferred the sale of skins 
from the site of the old market to a separate 
vee conveniently situated within the manor :— 

eld: (1) this power to transfer part of the 
market was implied at common law; (2) a bye- 
law was void which prevented any person placing 
a skin anywhere in the market without leave of a 
superintendent.—WoRTLEY v. NoTrinGHAM LOCAL 
BOARD (1869), 21 L. T. 682; 33 J. P. 806. 


Annotation :—As to (2) Folld. Nich ‘ ¢. 
(1093) 2 Gh ds. °2) Fold. Nicholls ». Tavistock U. C., 


94. Effect of enlargement of borough-——-Under 
Municipal Corporation Acts.J—(1) In boroughs, 
the limits of which for the purposes of Parlia- 
mentary representation have been fixed by 2 & 3 
Will. 4, c. 64, 8. 35, sched. O, & which are included 
in Municipal Corporations Act, 1835 (c. 76), s. 1, 


. 
td 











scheds. A, B, all places within the limits so fixed. 


are, by Municipal Corporations Act, 1835 (c. 786), 
8. 8, parte of the borough for all purposes; & an 
ancient borough market may be lawfully held 
within such limits, although outside the limits of 
the old municipal borough. 


AND Fares, 


(2) A market held in the same town with an 
old market if held upon the same day, is a disturb- 
ance by intendment of law, but if it is held on a 
different day it is only evidence of disturbance for 
the jury. 

(3) To support an action for disturbance of a 
market, it is not necessary that deft. should have 
actually sold; any active interference by him in 
the conduct of the new market or participation 
in its profits or risk is sufficient.—DORCHESTER 
CorRPN. v. Ensor (1869), L. R. 4 Exch. 335; 39 
L. J. Ex. 11; 21 L. T. 145; 34 J. P. 167. 
Annotations :—As to (1) Refd. Manchester Corpn. v. Lyons 

(1882), 22 Ch. D. 287. As to (2) Refd. Wilcox v. Steel 

(1903), 89 L. T. 640; Hammerton v. Dysart, [1916] 1 

A. C. 57; Morpoth Corpn. v. Northumberland Farmers’ 
Auction Mart. Co., [1921] 2 Ch. 154; Winsford Entertain- 

ments v. Winsford U. D. C. (1924), 23 L. G. RR. 254. 

95. Place bounded by streets—-Dedication 
subject to market rights presumed.|—A.-G. v. 


HORNER, No. 98, post. 
R. v. ArRes, No. 


96. Question for jury.] 
85, ante. 

Area protected by statute.|—See Part VII., 
Sect. 2, sub-sect. 1, post. 








SUB-SECT. 2.—ENLARGEMENT OF MARKET, 


97. Market defined by metes & bounds—-No 
power to enlarge.|—Re ISLINGTON MARKET BILL, 
No. 352, post. 

98. Express power to enlarge—What amounts 
to.|—(1) It is not essential, to make the grant of a 
market good, that it should be granted to a person 
who has the freehold in the land. 

(2) A grant of a market “ in or near’”’ a certain 
place contemplates the extension of the market, 
if the owner of the market rights should see fit, 
beyond the particular area specified. Semble: 
such extension cannot go on indefinitely. 

(3) Market rights ‘‘ in or near’’ a certain place 
called ‘‘ 8S. Square ”’ were granted by letters patent 
to a person who was at the time lessee of the square 
& had acquired the greater part of the reversionary 
interest in it. ‘The square was laid out as a 
market square, with four internal streets, & the 
adjoining land was afterwards laid out as four 
external streets. There was evidence that from 
the time of living memory the market had, in 
fact, extended beyond the four internal streets 
into parts of the four external streets :—Held: 
it must be presumed that the four external streets 
were made & dedicated to the public, subject to 
the market rights ‘‘in or near” the square, & 
with a view to the utilisation of the grant to its 
full extent & to the whole of its terms.—A,-G. v. 
HORNER (1885), 11 App. Cas. 66; 55 L. J. Q, B. 
198; 54 L. T. 281; 50 J. P. 564; 34 W. R. 641; 
27. L. R. 202, H. L. 


Annotations :--As to (2) Apld. A.-G. v. Horner (No. 2), 
1913) 2 Ch. 140. As to (3) Consd. Gingell & Foskett v. 
tepney B.C., [1908] 1 K. B.115; A.-G. v. Horner (No. 2), 

[1913] 2Ch. 140. Refd. Williams v. Wednesbury Church- 
wardens & Overseers & West Bromwich Union (1300 
Ryde, Rat. App. (1886-90), 327. Generally, RBefd. 
Newcastle v. Worksop U. C., (1902) 2 Ch. 145; Horner v. 
Stepney Assmt. Com. (1908), 6 L. G. R. 651. Mentd. 
Lonsdale v. Lowther, (1900) 2 Ch. 687; A.-G. v. Simpson, 
{1901} 2 Ch, 671; A.-G. ». Exeter Corpn.. 1911] 1 K. B. 
1092; Selby v. Whitbread, [1917] 1 K. B. 736; Central 
Control Board (Liquor eras v. Cannon Brewery Co., 
Reh A. C. 744; A.-G. v. De Keyser’s Royal Hotel, 
1920) A. ©. 508; Re Ellis & Ruislip-Northwood U. C. 
Say fr B. 343; Newcastle Breweries v. R., [192 j 





PART IV. SECT. 2, SUB-SECT. 2. 
h. Hulension of market to adjotning streete—Effect of long user.}—HENNESSY v. BaKER, [1918} V. L. BR. 18.—AUS, 


Part [V.—Honpine or MARKETS AND FAIrs. 


99. ——- What extension within power — 
Erection of corn exchange near market.|—(1) In 
the Cambridge Market Act, 1850, power was given 
to the mayor, aldermen, & burgesses in council, to 
‘‘ enlarge "’ as well as improve the market of that 
borough :—Held: the meaning of the word was 
not restricted to merely extending the market to 
streets theretofore forming parts of its sides, but 
authorised them to extend the market to other 
streets in its immediate neighbourhood, even 
rech such streets were not mentioned in the 


ct. 

(2) The words in the Act, the ‘‘ market place,”’’ 
were not confined to the Market Hill, but extended 
a ih where de facto the market had been 

eld. 

(3) The general object of the Act being to enlarge 
& improve the market of the borough, the mayor 
& aldermen, who had the right to hold markets in 
the borough, though by the Act not authorised 
to enlarge an existing corn exchange, were held 
authorised to erect a new corn exchange, & make 
it adjoin the borough market, such being, in their 
opinion, a matter of public convenience, & an 
enlargement and improvement of the market.— 
A.-G. v. CAMBRIDGE CorPN, (1873), L. R. 6 H. L. 
303 ; 22 W. 2. 37, H. L. 


Annotation :-—Cenerally, Mentd. Lyon v. Fishmongers’ Co. 
(1877), 42 J. P. 163. 


100. ——_—- ——— Extension to streets bounding 
market place.|—A.-G. v. HORNER, No. 98, ante. 

101. Extension of market to adjoining streets— 
Statutory power of extension—Grant ‘‘ in or near ”’ 
certain place.|—-A.-G. v. CAMBRIDGE CoRPN., No. 
99, ante. 

102. ——- Grant ‘‘in or _ near ’’— Market 
bounded by streets—Dedication subject to market 
rights presumed.|—A.-G. v. HORNER, No. 98, anle. 

103. ——— Private market—No presumption of 
dedication subject to market rights..—In 1682 
Charles II. granted to H.’s predecessor in title a 
right to hold markets on Thursdays & Saturdays. 
In A.-G. v. Horner, No. 98, ante, it was held that 
this charter authorised an overflow of the market 
into the adjoining streets on Thursdays & 
Saturdays, & that a lost charter for the other days 
of the week was not to be presumed. H. held 
markets on all the days of the week, made use of 
the adjoining streets for the purposes of these 
markets, & took tolls from the persons who used 
them; & took tolls from sellers instead of from 
buyers. An action was brought to restrain him 
from doing so:—Held: the question of a lost 
grant of a market on days other than Thursdays 
& Saturdays could not, after the decision in A.-G@. 
v. Horner, No. 98, ante, be raised in that ct.; 
deft. had no right in respect of a private market 
to overflow into the streets on days other than 
Thursdays & Saturdays; he had always claimed 
to act under the franchise, & the ct. would not 
presume a legal origin for a usage which was 
inconsistent with the right claimed & would not 
presume that the streets had been dedicated to 
the public subject to the right of overflow; in 
the absence of custom or prescription or individual 
contracts to the contrary, market tolls were pay- 
able by the buyers & not by the sellers; the tolls 
taken were reasonable & there was no obligation 
on a franchise owner to publish a list of his charges ; 
the fact that other members of the public would 
be benefited by the continuance of the illegal acts 
was immaterial. 

As a matter of decision, it is now established 


§33 


that there is a franchise of a market without 

metes & bounds, but not for any days other than 

Thursdays & Saturdays. Applt. contends, & 

rightly, that on the other four days of the week 

it was competent to him to allow sellers & buyers 
to come upon his ground to traffic, & that in that 
sense the owner of the land could hold upon those 
four days that which appit. has called a private 
market, or proprietary market, or de facto market. 

This is no doubt so. But it is not a market in a 

legal sense on those days; he has on those days 

no right to charge tolls in the streets (BUCKLEY, 

L.J.).—A.-G. v. HORNER (No. 2), [1913] 2 Ch. 140; 

82 L. J. Ch. 339; 108 I. T. 609; 77 J. P. 257; 

29 T. L. R. 451; 57 Sol. Jo. 498; 11 L. G R. 

784, C, A. 

Annotations :-—Refd. London Corpn. ». Horner (1914), 
111 L. T. 512; Maskell v. Horner, [1915] 3 K. B. 106. 
Mentd. Clode v. L. C. C., [1914] 3 K. B. 852; Dysart v. 
Hammerton, [1914] 1 Ch, 822; Fowkeo v. Berington, 
[1914] 2 Ch. 308. 

104. Market by prescription — Without 
metes & bounds—Dedication of adjoining modern 
streets subject to market rights presumed.|—There 
was in the parish of Whitechapel, which was 
included in the manor of Stepney, an ancient 
manorial market without metes & bounds, which 
was held in a street called High Street. There 
was evidence from which it might be inferred that 
the right to hold the market extended to holding 
it in streets adjoining High Street, when that street 
was overcrowded. Under an Act of Parliament 
passed in 1840 two new streets were made adjoining 
High Street on ground that included the sites of 
pre-existing streets which adjoined that street. 
Under an Act of Parliament passed in 1865 another 
new street, by which an existing street was con- 
nected with High Street, was made upon ground 
previously covered with houses. These streets 
were all in the parish of Whitechapel. The Acts 





‘under which they were respectively made provided 


that, when the streets were made, the ground 
laid open into them should form part of the streets, 
& should be used by the public accordingly. 
There was evidence that the streets so made had 
been fot many years used for the purposes of the 
market without interference by the highway 
authority :—Held: the right to hold the market 
extended to holding it in these streets, when High 
Street was overcrowded, & the statutory dedica- 
tion of them as highways must be taken to be 
subject to the user of them for the purposes of 
the market.—GINGELL, SoN & Foskerr, LTD. v. 
STEPNEY BorovuaH CouncIL, [1908] 1 K. B. 115; 
17L. J. K. B. 347; 97 L. T. 598; 71 J. P. 486; 
23 'T. L. R. 759; 61 Sol. Jo. 717; 6L. G. R. 180, 
C. A.; affd. sub nom, STEPNEY CORPN. v. GINGELL, 


Son & FoskKeEetr, Lrp., [1909] A. C. 245, H. L. 
Annotations :-—Refd. A.-G. v. Horner (No. 2), [1913] 2 Ch. 
140. Mentd. Selby v. Whitbread, [1917] 1 K. B. 736. 


105. ——— For standing for customers’ carts— 
Billingsgate market.]|—Davis v. HARVEY (1887), 
3 T. L. BR. 800, D. C. 





SUB-SECT. 3.—MARKETS ON HIGHWAYS. 


106 Dedication subject to market rights— 
Exclusive right of occupation on market days.|— 
Applt., by virtue of a lease from the corpn. of 
Wednesbury, had the right to take certain stallage 
& other dues in a market, which was held under a 
charter, on specified days, on land within the 
borough, part of which was dedicated as a high- 
way. The sessions found that on market days 





PART IV. SEOT. 2, SUB-SECT. 3. | 7—Zeld: 


k, Dedication subject to market rights.) 


on the evidence it might 
be inferred that the dedication of the 
street was subject to the right to 


hold thereon public fairs at stated 


